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HAIDAB EBB.. SeCAElABT Of STATE FOE IHD.A U OOTMOIL. 

[18bb, 19fcb June and 31sb July, 1908.] 

[On appeal from' the Eigh Court at Fort William in Bengal ] 

illation III of 1891-Jbum cultivation * a* ‘towpUccMmof JUN^IS, 19. 

prietary right, and giving comp** 'J'*™*' PLZr l in Mia ou-Proof of JULY 81. 

o/ settled j- 

estate,-Long possession and enjoyment at proof ofhtie COUNCIL. 

of those estates under the ^vatioo^^AreiGd on by them or 

proprietors o! those eakat0fl ^° 1 l ? 0 f 8 thole estates ; that the cultivation 488 J®2?* 0 

tbeir dependents beyond the limt* , ft i t0Re ther undefined areas, and 8 R 

shBtea from 7 e« to year over specified at the time BohlL.R^ 


Ol IUB BetilBUlOUli --- - , ._. _ i* mo o.«OArffid bv toe Paul 

oases vague, descriptions are from time p0r3On to obtain a safe and 

over such areas ; that it ia thus is in conse- 

vighte, if any. ootre^ona- 

„SU2ST: J.rb^.T~X5?S:. , l» , 'i5.SSf ”■■»» 

ehonld be entitled to oaropenaatlon. - 


Bnouia oe enimeu »u u^****'— - ■ r G<% _. 

—---- . k . B0B Lord oolline, Bit Andrew Scoble 

♦PreienfLord Robertson, Lord AUipson, 

d Bis Arthur Wilson, 
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ifl Cal. S 

„ „ . . ... ohn,« n.solation to o a rtftlo area* nnder ihum 

Th« Government ™ their prMeee.sera In tUla had 

onltivation J ® “ io . fc ih « S«oret ft ry of State (os 

h«M thpm fllnno 1 3 . O a ^ ^h 0V that th« Ian* in dlRDuta ap- 

Tndi<» lD Coao " b7 ^.. . ^ J” flQ ^Hh thtfr pred a OP 88 Of 0 in title at 

the time «f°M ia p«rmaueot Aleman*, and praved Joe a declaration that it did 

' TM-?. that «b> Government were claimim- to aonly Jo l*nd.. «Wob bad 

UndoaMeAlv b»en1on9 in tb« e^ovm.nt of the'“fl-Aln-V.n 
■WllM'.. a Rpsnlatlno. ®b'oh «ouia bava tbe •«•»» 

prietarv rbht* and gWirg oompeo-ation In rxohauge. it Uv upon the Gove a- 
meofc to show that the foots of the oase were euoh ag to bring it within the 

operation of the ’Regulation. 

HeW. also, that the queation whether the jhum laod* lay within or wit,boat 
the limit* of the eetWel eetatee w** not a question of faot on whioh the oon- 
cuTPot deoifllopfl of the Court* in To*ia oould be aoopptrd afl final. In a eenee 
it Wftg one of Not, but at every point in tbe prooess of reasoning considerations 
of law had to be regarded. 

It wa* not dippnted that the taloke held by the appellants had been settled 
with their predeoeRsor* in title a fe the permanent settlement, and that the 
profit* 0 ( tbe jhum land* lo dispute had then been br^neht into aooount In 
estimating the assets of the taluk*, bit the pieties differed as to the reaion 
why they had been po taken ioto aooount. 

H'M, that on the documentary evldenoe in the oise there was, after snob a 
)apae of time, not sufficient to ahow whether they h*d heen so taken into 
aooount. beoanae the ^bwm lands formed part of tbe settled estate as contended 
for by the appellants, or be«»u*o thev bed he*n treated as assetn aooruing to 
the ownere of the settled estate, bu* derived from land lvi»*g outside it as the 
Government contended. No confident oonolnslon, therefore, oould be drawo 
from the evideooe as to whether the dispute! land was part of the settled 
estate, or was beyond it* limits. 

Edli, however, that the possession and eniovment of the disputed land by 
the appellants and their predecessors ip title taken together with the Inrtmoes 
Jo evidence In 1942. 1 Q *8.and 1**5. in wbioh it had hern confirmed bv the 
Government was sufficient to prove their ti‘Ie. Since the last Darned data 
euoh possession and enjoyment had been continuous 

[Ref: 88 Mnd. 1^:76 I. 0.494=1923 A. T. R. (GaU 977; 43 0. b. J. 195] 

Appeal from a judgment and deoree fS9bh March 1904) of the High 
Court at Calcutta, whioh affirmed a judgment and decree (15bh April 
1899) of the Subordinate Judge of Sylhofc. 

The representatives of tlio plaintiff were the appellants to His 
Majesty in Council. 

[3] The suits, out of whioh these appeals arose, related to a hill tract 
of forest land (called jhum) situated in Porgunnah Lancia in tho Sylhob 
district, known as monzah Puber Pahar, whioh tbo plaintiff contended 
was included in the villages permanently settled with him, and of a 
certain portion of whioh ho was the sole owner, and of tho rest part owner 
< He claimed a twofold title to tho disputed lands : firstly a title 
derived from the permanent settlement, and socondlv, a title by adverse 

rhTeTro" f °- 6 '° VfiarS ; i HiS Ca ’T ofaction Wft<5 stated to bo that the 
Chief Commissioner of Assam under tho authority vested in him hv 

• J 'T'»-> by 

1891 directed that the Regulation should be extended and applied to the 
disputed tract of land ; that subsequently tho Deputy Commissioner of 

Z a> ?«•? 0Bk "\ b y ”»««»S.wbifito"itetSTS 

by which action of the Government the vested r git 

his co-sharers had been adversely affected g ° tl ° plamt ' ,ff and 
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The suit was brought on 13th April 1897 against the Secretary of 
State for India in Council and the plaintiff’s co-sharers in a portion of 
the land for the establishment of his title ; and the plaint prayed for a 
declaration that the land in dispute did not come within the operation of 
Regulation III of 1891, and that the notification of the Chief Commis¬ 
sioner was inoperative. 

The first defendant denied the plaintiff’s title and possession ; did 
not admit that the disputed land appertained to the permanently settled 
land of the plaintiffs ; and alleged that the lands in dispute were outside 
the limits of the permanently settled taluks, and contended that they 
therefore came within the operation of Regulation III of 1891. He 
further contended that the right of jhum was not a right of property in 
land, but was an easement and that, if the plaintiff and other mirasidars 
had a jhum right over the land in dispute, that right had been extinguish¬ 
ed by the Regulation. 

[«] The only issues now material were (5th) whether the land in 
dispute appertained to the plaintiffs permanently settled land ? (bth) 
whether the land in dispute lies not within the limits of the permanently 
settled estates, and therefore comes within the Jhum Regulation ? and 
(7th) whether the plaintiff has acquired any title to the disputed land by 
adverse possession ; and whether the plaintiff is in possession of the same 
or not ; and whether he has the share he alleges in the portion, of which 
he is not sole owner, or not ? 

The principal documentary evidence was that of the mouzawmi 
papers for 1208 B. S. (1601-1802 A. D.), whioh showed that the income 
derived from mciizah Puber Pahar was included in the collection of the 
villages permanently settled ; and of the mo»zaw m papers for 1209 B S, 
(1802-1803 A. D.) and 1236 B. S. (1829-1830 A.D.), which contained 

the following remarks:— 

“This quantity is estimated by gifht only, but it may be leas or more on enquiry 
being made m the ptrgunnah. The tiosiur Jhum ou.tivation is ibia : Jhum is not 
cultivated .n one place every year. When lan t is found any where within these 
boundariee jhum enhivatien is made tbe.eon, and after measurement and ase.sso eat 
the M rdsiaan take the rest by apporti 'nment accordtog to th-ir retpeetive shares in 
the Jhum revenue at the time of the hast bud measwement. This btll is Jhummat. 

These statements referred to mouzdh Puber Pahar, and purported 
to be a statement “ of mahals in Chuokla Sylhet, except the abadi and 
jungle lands of taluks, belonging to mira id r > according to the histbud 
prepared by Mr. John Willis.” He was the Collector, who made the 
settlement, and from the above statements it appears that the land in 
dispute was included in the plaintiff’s estate as mra&Uar and was 
assessed to revenue as part of the estate. 

From other documents it appeared that the plaintiff’s title had on 
several occasions been affirmed. About 1840 the Government granted a 
lease of certain lands, not settled at the time of the permanent settlement to 
Gun bingh Hazari and Gobind Singh Hazari. The lands leased were in the 
[5] neighbouring rergunnah Patharia. Under cover of the lease an attempt 
was made to realize rents from tenants cultivating m Puber Pahar. 
Ghour Ali Khan, the predecessor in title on the plaintiff, made objections 
which w-re on 14th December It** deeded in his favour by’the• Mirajd 

lands on account of the disputed rents as stated by the Pontiffs belong 
to the jhummai taluks possessed by the mrasidars of Langla Pergunnah. 
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IWHV.. N» l«mb Judge ot Sylhet by 

judgment dated 20th May i813. , , Q , e 

After investigation, another order was made on 19th September 818 

excluding rr.ouzah Tuber Pahar, as being land permanently settled, from 
the area of land claimed by Government as land in regard to which a 

stettlement had still to bo made. 

Later on further measurements were made of the (-.overno: enb lands, 
and in the maps prepared a large area of Puber Pahar was included. ( n 
objection taken the Revenue Commissioners of Dacca ordered the exclusion 
from the map of the area claimed as part uf the estate of the plaintiff. 

On 14th September 1855 the Hoard of Revenue again affirmed the 
plaintiff’s title, and directed a refund of all monies wrongly collected by 
the Government in respect ot the plaintiif s land. 

In 1860 some portion of Puber Pahar was again included in maps 
prepared of Government lands, and was on objection released by order of 
28th February 1861. 

The Subordinate Judge on the 5th issue held that the disputed land 
did not appertain to the permanently settled lands of the plaintiff. 

On the 6th issue he said— 


“ From the preamble of tbe Regulation, it is evident that the Regulation does 
not apply to lands within the limits of the permanently settled estates, but applies to 
lands beyond the limits ot those estates, upon wbioh lands the proprietors of those 
estates carried on Jhum or shifting cultivation, the inoome derived from eu<ffi cultiva¬ 
tion having formed part of the estimated assets, whioh formed the basis for assess, 
ment of revenue of the permanently fettled estates. The first question for determina¬ 
tion, therefore, is whether [6j the land in dispute is within, or Is beyond, the limits 
of the permanently settled estates. 

“ Tbo best evidence on the point was the hastbud measurement papers prepared 
by Mr. Willis tbe tben Collector of 6ylhot, on the basis ot whioh the deoennial settle¬ 
ments were made- These papers dearly diflned tbe boundaries of the estates perma¬ 
nently settled. If tbe land in disputo bad been ino'.uded by tbat measurement in the 
land of the permanently settled estates, the halibut papers would have Bhown the (act. 
But the plaintiff has produced no snob papers in support of his oase. It 
must be observed that the defendant denied tbat tbe land in dispute was inoluded 
in tbat measurement, it was not possible for him to prove the negative. The 
plaintiff, who asserted tbe affirmative, stould have proved it. It might be said tbat 
tbe Government, being the ouetooi+n of tho paper?, should have produoed all tbe 
haubvd patera to show tbat they d’d rot itoludo tbe disputed land, it must ba 
remarked here that tbe papers were not in the shape of a bound volume, but oonsist* 
ed of eeparate small bundles, the papers relating to one movj ih forming a separata 
pan, Suoh biing tbe oase, even it all the available papers had been produoed,'it 
migbt still be said that the papers relating to the disputed land had been withheld. 
There is no hint even tbat any hastbud paper relating to the disputed land ever 
existed. Under these oircumBtanoes, it is but fair to presume tbat the disputed land 
was not inoluded in tbe hattbud measurement. 


“ The moueatoari statement (Ex. A) is an abridged compilation from tbe hattbud 
papers. Though it givss no boundaries it gives the names of all tbe villages contain¬ 
ed m each of the estates permanently settled. In the plaint the plaintiff state! tbat 
the disputed land is o! meueah (village) Tuber Pahar (eastern hill). The mcmawari 
statement shows tbat no such village as Puber Pahar was among the villages contain¬ 
ed by tbe several taluks olaimed by the plaintiff. This statement shows that oertain 
inoomea were placed against (Mung Jhum) ; from this it ii contended 

that the words Mung Jhum meant ntahal Jhum oz meusah Jbum. 1 think thie 
contention ts not tenable. If Jhum had bocn a moi/ia/i, it would have been preoedtd 
by the letter (mow) as in the oase if other mitieafcs, and would have cone 

tcgeibtr with the other tnoutahs, and not have been shown underneath on the paper. 
It appears that alter stating tho asteis or incomos doiived from the tmuiafct,or 

Si* 1 tir Ulluk ' th8 \r m< \ ° f Jh ™ » •ho»nnndMnZ»th »h! 

Bum total. From tbli it ib quite ,vldout that Mung Jhum is not mouiaft Jhum, fcul 
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is the abbreviation of mahal Jhum. The full expreenon mahal Jbum ia to be found 
in several places. Ilie word mahal i? hero used not in the sense ol an e*iato ; for the 
statement from its v*ry nature wa* the deecrip’im of an estate, the number and 
name of which am given in columns 1 ard ‘2 respectively ; and <enainly the as f tt«i of 
any o her estate could not be iooluded in the assets cl that .state F.cm ho-e c i.si- 
derations, 1 am oltarly of opinion that the word or Mung i u-ed in ibe stnse of 
Eonrce of income For the u-e of tbe word in ibafc fense, vide Field’s In' rocuoiion 
to Regulations, Ed. XXV (1875), pago 41. On reading the in ..uzaioaii statement 
mentioned above. I dearly think that tbe statement af.tr showing the a«setB cf tr*e 
[7] mou*ahs contained in the taluk , showed the assels or income derived from 
jhum cultivation, the statement being sil»nt as to the area in respect; of which such 
inoome was derived aDd suoh area necessarily remaining undefined. This was 
exaotly the thing contemplated in the treamble of the Regulation. This statement 
does not at all show that the disputed land is within the limits of the peimanently 
settled estates. Bo far as it goes it shows that this land is beyond the limits of those 

estates." 

From the masuremenfcs rnado in 1209 B. S. (1802-1803 A. D.) and 
1236 B.S. (1829 1830 A.D.) and from the other documentary evidence 
mentioned above the Subordinate Judge held it to be shown that the 
land in suit was not within the limits of the permanently settled lands 
of .the plaintiff. On the 7th issue he held that the later possession of 
the plaintiff and his predecessors was sufficiently proved : but that the 
evidence was not sufficient to show their absolute possession for 60 
years. He was of opinion that the nature of the acts of possession indi¬ 
cated a casual interest and not an absolute interest in the land, which 
could by prescription mature into ownership. No title therelore had 

been proved by adverse possession. 

On these findings the Subordinate Judge dismissed the suit. 

On appeal (in which the present appellants (Mahomed Ah Haidar 
Khan and Mahomed Ali Asgar Khan) were pub on the record in place 
of the original plaintiff (Mahomed Ali Amjad Khan 1 , the High Court 
(SirH. T. PRL'SEP and HarRIISGTON, JJ.) affirmed the Subordinate 

Judge’s decision. 

The material portion of their judgment was as fo.lows . -• 

Plaiufcifi's case ia that, inaamuoh aa tbe landa in suit formed portion of the 
lauds permanently settled and made into the estate? mentioned in fcch.du.ea iv 
and V, their assets as jhum lanoa beiDg taken into account m determinug 
revenue payable, they are not within tha Regulation, whion deals wish lanoa eyo 

the limits of permanently settled estates. 

Jhum lands are land? in wild and jungly traois in the Bylhet ^ r0Qtier » 
were neve* brought uuder settlement by the Revenue authorises, bat were lef * 
to beoooupied by moratory cultivators, who after a time abandoned »e . 

on to other similar landa with greater advantages. The proprietors ot ' 

estates eeem to have taken rents or forest dues from tbe?e parsons. y 8 
acquired either by the cultivators or by those, who took rents or J 

were of a very indefinite and transhtory character, and in the present case it is ot 

■hpwn that they were exercised [8J in auoh a manner as to give ?^ f 0 r 
olaimed in the alternative, a title to the lands in suit by reason of possession 

» period exceeding twelve years. 

After reading the preamble and sections 2 and 3 of the Regulation 
III of 1891 the judgment proceeded — 

Tho main questions for oonsideratim, therefore, are whether by the ^° hfl 

in the permanent settlement of the estates mentioned m t-oh? beyond 

* lands insult were inoludea so as to form portions of those esiaiesor whetbe ^ q{ 

the limits of those estates the assets merely were taken in'o ac ^ . j n 

asseasment of Government Hevenue. but not bo m to OODfe ' a “ y Regulation 
Other words whether the lands as suoh came within the terms of me 

In making a settlement of an estate it is the duty ol a ® ve ^J® l om lands 
tail* the assets realized by the proprietor in the shape of rente, ft*, uom tn 
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juke' IB 19. - t^^R^gu^Ton, 6 t 6V at e wh ;^ p t Q be d .^^aVrom Cdous^^ighta ^fo.nsid.r d 

JCLYU. c0uDtry * a - made, the * as3e9pi , g the Go«roment, rev^ue. 

-. a fc an a-?ct ot tbe estat<* and taken 11 a a ocoupa tioo of land ouluvattd aa ]huin 

FluVi £ at it is equally clear ibat the rent & 0 ufc 1Lg ^, m ber or otherwise, wh oh may 

COUNCIL. aswtUa P ucb dues a* *ere de “ v ^' r ^ ar ,^ l0 g an(i lfc oculd not b> said that any 

- 4oe r ugbly b« dcs-rned as for*s* rights , aojcunfc ol aoy particular traot oi 

B6 C. *-126 particular pr pr eicr reoeivtd soon reDtg , * Even a*. the present 'lme 

C * country lcr any considerable and wer0 an d nnoooupied and had not 

J:' C * q'J‘ tbe evu ence tails to show this Tb ® n , reveQ ae and under the custom o! the 

r 43 i 6= ii? bem u ade 1 ab e to the V*y men *° [ G ^.^owilized tribes, who lived on the frontier, 

L. J. 0 tK«v wprfl 1 a! t Ot 00 ' to the Fp.tt**e U _ r. A ,>av f^onUrlv 


ouluvattd lands aa they^ thought proper,ndVhev then abandoned their lormer hold- 

meet ol rt venue on acoouut ol jhuvi lauds. Tbeta .3 E0 ; h '“« "“r®" b “ 

by Go.erumeut of auy title to tbe large tr.ot of wa^te lauds V' 11 " L °°“ U1? “I sueh 
casual attH Ol oultivauoD, cutting umber aod so forth. How far the inclusion of vi 
aeaeta would give «ny title to »he lands, for which rent* were then paid, b **oihat 
question. But ,f tbe lands were teyond tbe limit! of the estates nadat 
settlement. it 10 ole*r tb*t they oome within the Regulation, for it is ti buou landfl 
that the Regulation b [9J *xpresa»y direoted. This IB shown by the pceMnble.AU rights 
over euoa lauds were declared to be extinguished, compensation being given lot tneie 
lo.e and it was lumber declared that no claim on the ground ol euoh tights ehall do 
entertained in any euoh proceeding. 


Oo the flret is^ue tried, the Subcrdinate Judge found that tbs landfl in dispute were 
not induced within the boundaries of the permanenty settled estates, btOause the 
pliintifl bad failed io eho^ that they were within the hasibud papers, that is, the 
statement of the assets of the property, on wbioh tbe settlement was made, lhe 
Suboidinate Judge placed tbe burden o! proof on the plaintiff to sbow that the landfl 
in pu*t wire 00 included, beoaos? ihe defendant Governs ent denied this and he seems 
to doubt wbetht r suoh paptrs ever exit-led. ^e must, however, take it that the 
reitieroeni must have been mace oo aome t-uoh basis. Tbe oaae set up by the plain- 
t £f i° ihai, iDoScnuoh as the a^aeta derived by the propietors of tbe luitfc# undei 
Settlement 1 onj jtium lands wee t»ken into aooount with tbe assess c! the taMk 1 in 
dcernuniLg thb amount ol revenue payable, these jhum Unds became a portion ot 
tno eetate and Were consequent y w thin its limits and thus beyond the operation of 
tbe iuguiat on. That view oi tbe present suit will be presently ooneiaered. 


Tlc permanent settlement la said to have been made by Mr. Willis, the Collector 
of the district, about the o.-mmenoement ot the ltie century. We have a copy of an 
extract ol tL6 vuV3uwqti Remitter bearing date Ib0-*lt08, in which reference is made 
to tbe hatibm p epared by him and a simitar document bearing date 1829-18&0 aUo 
refers to this hmoud Both ot these documents rela e to m^ueah Buber i ahar, 
ptrgunna/i Lmngla. Tbe hartbud, whiob bhouid be amongst the iceords ot Govern¬ 
ment, is not forthcoming. We arc satisfied that alter proper enquiry il o»nnol be 
found and we must consequently consider tbe evidence on tbe rteord without it. It 
is not at all dear how tbe hasibua would throw additional light on their soli. 
Admittdly the ajsets reoeived by the proprietors of the taluk a under settlements 
were taken into aooount in aefleaiing tbe amount of revenue payable, but that would 
not necessarily maks these lands ** within the limits 0 ! the estate" to as to place 
them beyond tbe operation ol the regulation, and there is no reason to suppose that 
the /jdflfbuu wiulo give the bouLd tries oi the new estate iornied on settlement, it 
would give tbe detail* on wLioh the aetiiement l! r<veuue was made, and tbe-e art 
suffl^ieuUy dear from the «videuoo on tbe i> ojrd. Th<« m tMuim Ke^iattrc proitss 
to ce^oriie ^hc mnhuie b locgmg to the rn»>onuor», t xo patg tbe aouul and Jungle 
lauos ol tbeee taluka, auc they givt oettaio boundaries. 

The eail.tr register is mu ilaied, but we may take it that they agree, and after 
diBOuuLg the boundaries it is stated, ** wit bin the boundauet ot these plots there 
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mjhum cultivated lands and panels lands appertaining to junglea, which were rnev 
inred at the titne of hantbud measurement and inoladed In taluk*. Minus 
these the remaining 30,000 val« of Pahar are uome* a nred, hut estimated bv guea*." 
In the description of the property It is stated, “ this hill is jhumma *. * ‘ B-it it may 
be observed that there is no soeoidoitlon of the exact area or the Government reve¬ 
nue 8B«e«sed. Moreover from the casual [101 o^oupition of jhum lands, we cannot 
regard the action of the Revenue Offio a rs in taking the assets derived from the jhum 
lands into account as being roo'C than an assertion by them tbat they were receivable 
by the talukdars subject to the right of the paramount power of the Government 
and were an item in the account on whioh the assessment of Government revenue 
should be determined. We cannot regard these as an adm'ss’on of the right of the 
talukdars to the jhum lands as forming oortioa of the tabik nudsr settlement or to bo 
more than that the amount so received by them represented fvrly what thev mi*ht 
rroMve In exercise of the right to take rents and daes from those oooapying or using 
temporally jhum lands. 


We have been next referred to a judgment of the Mnnaif in 1842 in a suit to re- 
oover damages for Illegal distraint brought by certain ouR ; va*sora of jhum hn^s 
against the tamindars, 'in whioh the lands we^e found to be wUh'o kh ojhummai 
taluks of p'raunnnh T.angla pos^esml by the 'mi*as : d'i*s. Great stress is laid on 
the use of the term jliummai and it is contended tbat from this we should b^ld that 
the lauds bad been assessed w'th Government revenue as portions of the estates p®r- 
manentlv settled. 'This judgment is no evidence against Government, who was no 
partv to it.1 But thl* does not n«oe®sarlly foUow. The term jhummai i* u««d a f W 
describing the rights in jhum lands and it may be equally u«*a to mean land* pay¬ 
ing rent® to the neighbouring eamindan uud r the jhu^ ou a tom in fores. So aga n, 
as *ound in the rnhokari of the Golleotor of Pebrua-v 9oth, 1^61. on obj’ctbn taken 
to the asseogment with Governm’nfc revenue of certain lands a -jhum la-d*, th«y 
are de^oribod as jhum jhu'nmii land* app*rtaining to the deomnUUv settled thinks 
of p'rgumah T»angla. but that agaia doss not a-o*«arlr show that thov form’d 
portions of those permanently settled taluk*. That is to «av. that tho-e lands fell 
within the boundaries of those^uiwfet. Tley are described as appertaining bi them 
in the s-ose that their assets as jhum landi had been takm into awuaMa the 
settlement of the revenue pavable. In this sense they are not neo^arily exclud’d 
from the terms of the Regulation. Tbat would depend upon whether the jhum lands 

are within the limits of the settled estates. 


We have b«eu next referred to a considerable number of kahuliat* eieouted by 
ocouplers ol jhum land*, some for piyment of rent and others for ' fl “ q ' °“ 

account of what msy be termed for«»t rights, in whioh the lands have hem d-sorlbed 
as jhum jhummai lends of decennially settled taluhi. and our a “ 8otio , a h8 £ 
diriotsd to some of those kahu’ials. whioh further cHoribed the lends as H 
Fnbei Pabar But these again do not prove that the lands fell within the bounds* s 
of the permanently settled estates. Thev merely show that thyamindarj bava aot ^ 
in amanner =uoh as is described by the Regulation in respeot tap arsons 
lands on the jhum system and not that any of the land, so dealt «!>•« 
permanently settled estates. Any statement to that edeot that may be found in m 

of tbe®e knbuUats is no evidenoe of that. . fl iinw the 

ril] “There is some other evldenee in wmaaars papers purporting to show he 

detail, of the assessments of Government revenue on these estates bv di »'*“ 8 
mnuzuht. do., and it is contended that these show that jhum land.were inoluded not 

only in the assessment of the revenue but firmed portions o , 

settlement. But, In considering this evidenoe, it must be borne In mmd that it »an 

not be denied that, when the settlements were made, the assets o! ^ m J \ a . ,‘ delJ 
the .states were taken into aooount. not neo.sssrily.*•«“ the 1«* were inolade^ 

in the estates, but beoause the proprietors of the estates , traots 

lying beyond their eetates The Revenue Offloersthe lands 

assets should be made liable to the Government demand. . . \ iapn 

were not under settlement This is the cause of he cm .nation. ^ “ b V aiffl ; 

It baa led to the passing of the Regulation a Q d nnk^lde the estate, browse 

oultieafn this cuff in distinguishing Unde '**'***£ ^e^re^izedby th^er^on 
ordinarily the assessment of Government seven on assets delved from the 
in possession of the lauds under settlement won d b J h mousnhs forming 

lands unde, settlement. The Uouoawart Registers »*„„ 8 Bat it 

portions of the taluks under Settlement do °° nt9 !“ 8 V th0 auan tlty of land under 

in remarkable tbat whereas, in reepeot of ! Jhum only the oultlvated area is 
eultlvatlon and waste are given, in respeot of moutah Jhum oniy me 
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other vinuzafa, natural y A< , ar a to the nature of l* n(1 .. wou id 

™ b> 

or abandoned with absolute ftcoiom. „ ermflD ently se™^ for the aBBeaa- 

“ A mwah described a’ jhum would not be P t r “ B .° dl J OQ of aBB ets ao realized 

m«nt in re=Dfo‘ to «nv defloite a,nti °A r le'aioete the amount at that time ieal,z,d by 
Iron jlium laid, would rathor 8ot aa an appendage to that property. 

Hie proiHftor of the prooertv under getUom nl ^ b feh0 laluklar, of whioh 

nV M ”Sw *1 forming part of «t.settlement. The fact that 
Government was entitled to a P r °P ort , n wet0 eo a flaed as appertaining to the taluk 
t'io=e lands were deoonbsd ns jhum . a . , y,, portions o( the estate under 

d'*s rot neop’sarily show that they. h0WQ that these lands were within the 
ee tlement. To o=t»hl|.>h that |k " h0 ;'' d b . ,\ 0 determination ol the question, the 
11 -lits Of that estate, no f *r. • “ t h8 matter doubtful on whioh th.a ault 

•v : 4flno« relating fco the settlement o 

depends. 1 tv the disputed l%nde were designated as 

“ When the Beveouo survey took P 1 * 0 r6raunna h Langla, but this seetni to 

mousnhJhim aod were inolndod as par o ^ afterwards separately ahown 

have been oanoellpd . and tho 1 a ftn tAfpd in a map deaoribed as the 

as outside this pemuaual land thev , W "° al89b own as oconpied and apparently 
Frontier Circuit. In this map some lands are shown a ai3tioRuiah8d . Toey 

H 21 uodoronltivation, wbilotbe d'spnted land th Some stress 10 

tssssarjaoJ» sts 

SvMM. of Ik. Ihnk m.p I. IW f <oo. 

Ind admitted was not given effeot to, the means being overlooked, h “ 

EjolXin^^ sUte of things to attach that weight to the memo. 

plaintiff claims that it should roeeive, and to hold that °“,‘ be . b °lj lQd 'j ^angla 
od the jhum lands form a portion of the permanently settled lands of Langla. 

<• So far, therefore, the evidoooe dooe not e»tabWsh the faot that tho jhum lands 
now in suit were within the deoennially eettted taUik, or any thing more than Ithat 
their aasets formed part ol the basis, on which tho a s;eisment of Government revenue 
was fixed, and, as already stated, th.a would not in itself entil e ^ P 10 ' 10 ™; 
the lands as portions of those permanently settled laluk'. Bit there 19 .** 

evidenee tmding to show how the Rovsnue OfTleers have dealt with these lauds. 
Wo find that they were made part of some Ham lands under settlement 'but'that on 
objection, raised by the plaintiff that they were jhum lands appertain mg to the de¬ 
cennially settled lands of Langla and not Ham lands, thov were re 1 0 a a e d 13 !“ 

tha«e prooeodings, rsfersnoe is made to some oarlior proooeltags, whioh are not in 
evidence. Butthereis nothing in any ol thoso prooeoliugi to show thit a. any 
time any quistion was raised and oonFidered exoept whether they were or were not 
ilam lands and as suoh liable to settlement of Government revenue, ihey were 
excluded from liability to settlement, not beoause they had bion altoaly porinanently 
settled 01 formod a porlion of permanently eottled estate*, but booiuee they were J iu»ji 
jhummai lands appertaining to permanently eettled taluk* and not thim landi, whion 
are lands of a diff«ronfc description, not held under jlutvi system, but lUble to assess¬ 
ment on payment of Government rovonuo. Some explanation is given of the oourae 
thus taken by the Revenue Offioor* by the orders parsed by tho Board ol R«venue in 
18F6od the objfo'ion taken by Ohous All, wfco is Paid to have boon one ol the 
predecessors of tho plaiotiff. 

“ Tho proof-rdiccp of the local authorities in reference to this mitker are not in 
evider.ee The letter of the Board of Revenue, which is on tho record, is tho only evi¬ 
dence of the pTcopeil'cgs, which were then tak- n. Ii shows that on^objeotion taken by 
Ghoop Ali Khan to the asses ment cf revenue on certain lands for which they recover¬ 
ed rents, &o.. under ihe former py etem, and frexn whioh vreie apsefsed ag part o! some 
i/am lands, the?e lands had been released settlemoat on tho ground they wore not 
ilam lands, butjJium jhummai lands. We have no further information on this 
eubjeot, for none of these proceedings nor his objeotions have been given in evidenee. 
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W.e have, however, the orders passed by the Beard of Revenue in September 1855 on jgQg 
the farther olaim of [13] Ghous Ali Khan for a refund of oolleotioas made by the j UNE ^ yg. 

^ ^ mU<1 a TtYAVA al.laP.hlTl Aflt lift 77% Irtr rr 04 
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Revenue authorities, while t^ess 1and3 were under attachment ag u^m lanes, July 31. 
apparently beoause no one would aco pb the settlement made. Tbe olaim for a refund ___ 
wai on tbe Ground that these lands had been released from assess "Pent as Ham lan -s, PbiVY 
and it would seem that for this reason the olaim was allowed. In dealing with this COUNCIL, 
matter, the Bo*rd ol Revenue stated tbat the qurstb n involved is this— Were the _ 

6403 kutias of land in the Eastern hill of perguonah L*ogla incited in the per- 36 0.1=12 
maaent settlement as alleged by Gbous Alt Khan and others or did tbat arrangement Q yy N l095 
only covet 83 kulbas , leaving the remainder open to a se'tlement as ilarn, evidently q # l. J. 
holding that anv lands asaes-ed at the time of the permanent settlement as jnum 4 ^ 6=18 M. 
lands could not be assessed as Ham lands. The exaot ground of their < eoi j # 549 —10 
aion in favour of Ghous Mi Khan is not clear from the proceedings of the Collector Bom . L % 
and Commissioner, whioh are referred to and are not before us, bub it would ssem t at J. C, 

this olaim was admitted, beoause the lands ware jhum jhummai . 182—85 I. A* 

“ The Board of Revenue, however, observe that 'jhum lands are v-mabls, baoause n5. 

tbe same lands are not cultivated every year and therefore they could hardly have 

been fixed by measurement at the time of the permanent settlement, for the number ^ 

of kulbas then under cultivation would not accurately represent tbe amount of culti¬ 
vation In all succeeding years nor under the peculiarity a’ready stated (in re eranoe . 

to other lands) ‘oould the cultivated be viewed as reHrioted to the identical laoda 

then measured,’ and the Board of Revenue points to 1 he mouzawan papers of some . 
years as showing variations m tbe quantity of jhum lands enters as un cr 

oultivatien. * ; f 

“This in our opinion illustrates the position of jhum lands in reference to the j#7-; 
eettlament proceedings. They were not regarded as Ham lands sub]eot to seutlemeat j; v .. 
and, at the same time, when it was observed that jhum lands were moluded in the g;*. 
permanent settlement, it was pointed out that anv definite area could not be accepted * ^ 
as representing suoh lands, beoause there was no certainty tbit they would remain IO 
uader cultivation*^ od as suoh Imble to rent to the landlord. T»e Bwdof Revenue ^ 

do not »xpresa themselves distinctly in declaring the exaot position of jhum laodain V ^ 0 

reference to the permanent settlement made by Mr. W,u„. From the «»««’•*« V 

indefinite area owing to the peculiarity o 1 jhum lands it vnuld ba either that all \v 

jhum lands were included in the permanent settlement and we ^oo ^ ianluded 
not so), or that certain lands then held as jhum and re ^ v w ® r ® h 'V fixed 

Rat thei the Board points out that the^e lands could hardly have been fixed 

by measurement,* which we should understand to moan a mUfl | 

of the Revenue Board they were not measured. If jo, inoluded not 

be stated in the Regulation that tbe. assets of suoh a r^Garded as 

the lauds themselves, though for this reason tbev may » wq oannot bold 
appertaining to the settled eetates. Still, aB alrea y s a _ * WOf0 

from this that suoh jhum lands were part of these * th J Q ao in . 

inoluaed within the limits of those estates. To hold that t oy e t0 

oluded is very different from holding that these lands Revenae ffio«rs, 

the estate, for, in the latter o*se, it mav well ^0 v , . 0 n - nnr iefcor 3 by fpoeiv- 
[14] while not making th^ lan s part of the et * kak0 , h ® d a .... tauio to pay 

»ng rents, &o , from the jhum lard, had rendered n s 

a propor'innate increase of revenue. This, in our P ’ P 0 orreo ly expressed 
what aotually took p'»oe. The Subordinate udge a . , ’ fl0 loag * q the jhum 

the grounds, upon whioh the B <ard of Revenue ao -d, ’ treated as 

right of the ta>ukdarn co. tiouel in the l^nde, 1they*^uld u t P ? ow oWgrd 
>iam lands and liable to assessment as suoh But the pres . wef0 , noluded in the 

by the Regulation. Unless.it o*o be shown that any ; ,kda*s in reapeotof reots 

limits of the taluk permanently settled, theirigbte _o , , fl entitled to receive 

or dues derived from them are extinguished and the ttvukdars are enmiea 

oompeneation for the same. . failpd 

“ Oa these fl on.M. W tion. we a *;ee with the Bubo.ita.t. Ju*g. that he, h*. «W 
to prove tbat the ianfie ia suit lie withia the boundaries ol h.s permeue y 

taluks aud we aoorr^iuRty diemies tb© appeal wife o 

Si R FiSayKd. and * GruytHer E.C. 

tihat the lands in dispute appertained to tb 0ir P e jjj 0 { 1891 did 

and that therefore they were lands to ^bioh Regula ‘on III ot 1«« 
not apply. The word “ jhum ” meant a.bill or forest village, 
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4 on* si. village tho cultivation would naturally bo shifting, and there was 
June 18,19. nothing in the word itself, or in its use, to indicate that a hill or forest 
JULY 31. villain could nob form part of the Zemindar s estate, to which his title 

was recognized at tho permanent sottlemonb. The fact, which was shown 
by tho Mouzainari papers of 1801-1602, that tho income derived by the 

_ owners of tho permanently settled estates from tho lands under jhum 

86 Cal. 1=12 cultivation was taken into account with the income of tho settled estates 
C^W H 1095 j n determining the amount of revenue payable, showed that the jhum lands 
430 =ie M were considered a portion of, as being within the limits of, the settled 
JL. j 64 b =.0 estates. Bengal Regulations I of 1793, section 10,i and VIII of 1793, 
Bom. L R. sections 23 — -25, were referred to to show that only assets arising out of 
162- 38 /'a* ^ ie S0 ^ e d estate itself could be taken into account in settling the revenue 
jjg * 'of an estate : and that therefore, as the income of the jhum 
lands had been taken into account, tho presumpbion was that 
such lands belonged to tho ostate, the revenue of which had 
been so settled. Reference was also made to the Mouzaioari 
Papers 12 8 B. S. (1801-1802 A. P ), 1209 B. S. (1802-1803 A. D.) 
[15] and 123G B. S. 11829-»830 A. P>, Field’s Regulations, Ed. 1875, 
Introduction, page 41, as to the meaning of the word “Mahal," which 
was there defined as “an estate ; land separately assessed with Government 
revenue. It is also used in a figurative sense of source of revenue not 
derived from land, e. {/., the abkari or excise mdhal ,” Assam Land 
Revenue Manual by Gait, Ed. 1896, Sylhob Province, pages CKXVIIJ, 
CXXIX. CXXXII, CXXXIV and CXXXVII: and the 5bh Report of the 
Select Committee on tho affairs of the East India Company, Madras, 
Ed 188 , Vol. I, pages 14 , 18. 21—23. -30, 139, 146, 147, 15U, 568, 569, 
57J resolution (5), 580, 585, 592, 609, 611, 613, 616, 630. 

It was also contended that the onus 
Secretary of State for India in Council, to 
1‘ 9 was applicable to tho lands in dispute. 

On the question ol title the documents referred to in the sbatomoub 
of the tacts of tho case (!) were relied upon and it was contonded that 
the evidence afforded bhoroby of tho possession and enjoyment of tho 
ands in dispute by the appellants and their predecessors was sufficient 
pioof of their title. Sinco 1855 at any rato the possession and on joy monk 
of the lands by them had been continuous. 

Cohen K. C. anti Boss for the respondent, tho Secretary of Stato for 
India in Council, contonded that the appellants had failed to prove that 
the lands in dispute were included in their permanently settled estate. 
Hie onus of proof on this point had been rightly placed on tho appellants, 
and moreover both tho Courts in India had concurrently decided that 
hey W ere not so included. It was true that the assots of the jhum 

Estate for l ™ ^count in estimating tho assets of tho Settled 

! i hSU 0 ' bu ‘ fr0 “ ,and lyin - outside it. It was 
cleariv shnwJV h l d iT'niS y ovidonco on the record taken as a whole 
ments of the^e ostafAq * °^ lcers » w ^ 10 effected tho poramnonb settle- 

ztont™ ,;s£ d sffr- °i. ™ —*• 

by the nronrietnrq nf h™ . l l amQ Jhum, tho income then derived 
D y pr oprietors of those estates from shifting cultivation carried on by tho 

(1) Anlt page B. 
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was on the respondent, the 
show that Regulation III of 
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proprietors or their defendants beyond the limits of those estates; and 
further that the areas of such cultivation were altogether undefined, and 
varied in different years. The lands so undefined could not be and were 
nob included in the settled areas ; and it was also submitted that this 
state of things was exactly what the Legislature contemplated, when 
Regulation III of 1891 was passed. See the preamble of the Regulation; 
Statute 33 Viet., C. 3, as to the.effect of Regulations passed under it as 
was Regulation III of 1891; and the Assam District Gazetteer, Sylhet,” 
Vol. II, page 212. 

As to the question of title it was contended that the appellants and 
their predecessors had not the entire interest in the land in dispute, bub 
only enjoyed a partial and casual interest, and such rights as they 
exercised over it was not sufficient to prove the title they claimed as 
absolute owners : nor was the long adverse possession they set up, which 
had been decided against them. 

De Qruyiher K. C. in reply. 

The judgment of their Lordships was delivered by— 

SlR Arthur Wilson. This is an appeal against a judgment and 
decree of the High Court of Calcutta, dated the 29th March 1904, which 
affirmed the judgment and decree of the Subordinate Judge of Sylhet, 

dated the 15th April 1899. , 

The question raised upon the appeal, is whether Regulation ill ot 

1891, issued under the authority of Act 33 Viet., 0. 3, can proper V 10 
applied in the case of certain lands known by the name of Puber arar. 

The Regulation in question begins with a most useful preamble, 
which recites as follows :— 

■"‘Whereas the officers, who effected the permanent aettlorUButa ot certain 
estates in the district o: Sylhet icoladed, for the pnrpo^s of asse.emeu., among 
the agt-ets of those estates under the designation oijhwn : * ' , ’ t : QQ 

[17] iLoome then derived by the proprietors on,h ?* 0 f^** 1 * 8 ,° e8t ^t ee and from 
oarriad on by them or iheir dependants beyond the limi.8 of t * beyona the 

tolls levied by them on foreBt-p r oduoe out, gathered or enjoy p 
limits of those estates . . . . ; 

“ And whereas, inasmuch as the said cultivation and the operations of^tlm^w^o 

out, gathered or enjoyed the aAd forest produce shifted fro y ^ Qy ext anded, 

menBe and altogether undefined areas, the traots of land, o - . rigats 

"ere not speeded at the time of the settlement, and in oonsequenoe of 
of various, and m some oases vague, descriptions are irom > 
the said proprietors over immense and undefined areas , 

‘•And whereas it is thus impossible for any pei non Jtoo Main *"to*£*™ 
title to land in those areas and the extension of cultivation is, in oo q 

impeded ; ., 

And whereas it is expedient that the tights, if any, oozreopond.ng to the sa.cl 
n .assets should be oommuted 

Section 2 enacts that— 

“ All rightB . , in respect o! whioh jhum . . asset 0a ^ r ^ G - D y yicta/of or 
manent settlement of land, or whioh have been at «y «"M c ^ Q gui8hed ” 
ondet cover ol auoh assessment shall be deemed to have b 

And section 3 declares that all proprietors of such estates shall be 

entitled to compensation. , . , • an Aar i v offioial 

The nature of jhum cultivation is oxplame 

document relating to the hill lands in question , 0ry 

“ The dastur of jhum cultivation is thi« i"^these°boundariefl jhum cultivation 
}**i. When land is found anywhere t w e Mira&dart the rest 

*• thereon. and after measurement and assessment the Mira 
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by ftpportionm nt aooordiag to their respective abates tn the Jhwn revenueat the 
time of the haBtbu'i mo<»3ur6iiieQt* 

And that description seems to bo correct bo the present day. 

AiVr the passing of the Regulation the Government of Assam whose 
jurisdiction included Sylhet, issued and published orders in due course, 
extending the Regulation bo the areas in question with others. 

The question, therefore, raised in the caso and discussed on this 
appeal is, whether the Regulation can be put in foroe with reference to 

- - - the lands, to which it is sought to apply it. Those lands havo undoubtedly 

B J 8 L 9 R l ° been loD & in the enjoyment (such enjoyment as is practically possible 
l)0i=i c under the circumstances L1BJ of tbo case; of the appellants predecessors 
i82=36 I. A. in title. The Government claims to apply to these lands a Regulation, 
*8B. which would have the effect of oonffsoating proprietary rights, and giving 
compensation in exchange. Under these conditions their Lordships think 
Jfc dear that it lies upon the Government to show that the facts of the 
case aro such as to bring it within the operation of tbo Regulation, in 
other words, that the present case is one in which, at the Permanent Set¬ 
tlement, in making settlement of certain taluks with the appellants’ 
predecessors in title, the officers of .Government included, for the purposes 
of assessment, among the assets of those t i uks tbo income derived by their 
owners from jhum cultivation oarried on beyond the limits of the settled 
estate. 

1 hat the taluks now held by the appellants were settled at the 
Permanent Settlement is beyond dispute, and that in estimating the 
assets of those tal *ks the protits of the present jhum lands were then 
brought into account is aiso beyond dispute. But according to tbo appel¬ 
lants those profits were taken into account because the jhum lands formed 
part of the settled estate; while, according to the other side, the jhum land 
protits were taken into account as assets acoruing to tho owners of the 
settled estate, but derived from lands lying outside it. Tho question is, 
which of these views is to bo acoepbed. 

It was contended on behalf of the Secretary of State that the ques¬ 
tion, whether the jhum lands lay within or without the limits of the 
settled estates, was a question of fact, and that their Lordships should 
accept the concurrent findings of the two Courts in India. This oon- 
• . tention their Lordships are unable to aooept. In a sense tho question is 

one of fact; bub at every point in the process of reasoning considerations 
of law have to be regarded. 

It was contended on the other side that, under tho Regulations in 
force at the time of tho Permanent Settlement, no assets could lawfully 
be taken into aooount in settling the jama of an estate, except thoso arising 
out of the estate itself; and that this consideration established a vory strong 
presumption [l9] that in any individual oase the course in aooordanoo 
T n ^ ad . b ? en f ° llowed - But this contention was met, and in their 

Rea, d S PS ° P1I ? 10n effo ° tively meb - b y a reference to the proamble of tho 
Regulation under consideration. That preamble shows that bho course said 

to have been impossible was in fact followed, rightly or wrongly and 

It r umber of oases Suffi . cionb to render legislation desirable. 

Conrf 5 iain k\u 0We T er ’f t0 C0QS ' der ' oaoh oase that oomes before tho 
Courts, whether the faots bring the case wit-hin ~ *.• * 

Regulation. within the operation of tho 
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settlement was in due course made permanent. Bub as might be expected 
after so great a lapse of time, little now survives of tin original official 
papers, and what does survive is nob very easy bo construe. 

The most important of the early documents are certain moitzawcir: 
papers from 180 l-U 2 onwards. These show clearly that, in assessing tbe 
taluks t the jhum assets were taken into account. But this, as has been 
shown, is a neutral fact consistent with the case of either party. Beyoni 
this it is difficult to carry the effect of those papeis. 

Those papers were examined in detail by Counsel upon both sides on 
the argument of the appeal. It appears to their Lordships unnecessary 
to repeat that examination. It is enough bo say that; there are circum¬ 
stances favourable to one side and circumstances favourable bo the other, 
but that no confident conclusion could be drawn from these papers, either 
one way or the other 

Reliance was also placed upon certain thakbcist maps, but theso are 
equally inconclusive. 

* The only other matter, which remains to be considered, is the 
evidence as to possession and enjoyment of the lands in question on the 
part of the plaintiff and those, who preceded him. In the Courts in India 
the plaintiff sought to establish a title by adverse possession for sixty years. 
In this he was held to have failed, and on the argument of the appeal no 
such case [ 2 O] was contended for, but the evidence of possession and 

enjoyment was relied upon as proof of title. 

Regarded in this light, that evidence is important and it all points 

one way. It was shown that from as early as 1837 the appellants 

predecessors in'title received kabuliyats from persons carrying on jhum 

cultivation on the lands in question. , 

In 1842 and »8*'i those predecessors in title succeeded m defeating 

an attempt to exercise rights over these lands on the part of the persons 
interested in an adjoining mouzah. 

On several occasions in subsequent years the appellants predeces¬ 
sors successfully resisted proposals on the-part of Revenue Officers ol 
Government to settle portions of these hill lands as ilam lands open for 
settlement. The most important instance was one that terminated in an 
order passed by the Board of Revenue (the highest Revenue x\uthoriby in 
the Province, dated the 14th September 1855. It had been proposed to 
offer for settlement a portion of the lands now in suit as ilam ands. 
This was objected to by the appellants’ predecessors. The GolLctor 
overruled the objection, but tho Board of Revenue, concurring with tb 
Commissioner, reversed that finding, and on the ground, as their Lords lip 
understand it, that the lands were included in the Permanent -ottleme . 
After that the possession and enjoyment of the. appellants and tho , 
through whom they claim, seem to have been continuous. Qa i 

Their Lordships will humbly advise His 
should be allowed, that the decrees of the Courts in In u rWlara- 

aside with costs, and a decree made granting the a PP® a °* s f State 
tion asked for by the plaint. The respondent, the Secretary 

will pay the costs of this appeal. Momd% 

Solicitors for the appellants : T. L* Wilson & ^0 . t j ia . The 

9 Solicitors for the respondent, the Secretary of State for India 

Soiioitor, India Office , 
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[21] ORIGINAL CIVIL. 

Before Mr. Juttue H’no droffo. 


In the matter of WoOZAiUNNESSA BiBEE. 3 

[25th August 1908.J 

Mu /Mr- da n Lax —V/aid ; ra-f-crly J urtsdidion. 

Undor M&homadaa La. 7 , the 1'ligb Ooutfe h:*» jarisdtoiJou to authorise 
de.-.liDpa with wait] property. 

Sharia Churn Boy v Afoicd Aa5a’r U) followed. 

[Ref : < 7 Cal 179 ; 77 I. C 549=38 C. L. J. 365 = 6) Oal. 8dl=:l 9*24 A. i. R. (Oal.) 473.3 


Original Suit. 

This was an application by a mutwalli under Act XXVII of 1866 
and Act XXVIII of i860 for fcho sanction of the Court to grant a lease of 
certain premises, which were the subject of a wakf, created by; a wakf- 
namah, dated July 19th, 1905. 

On July 1 9th, 1895, ono Shamsul Ulama Moulvio Mabomod Illahal- 
lad, a Sunni Mahomcdau of the Hanafi sect, who had established a 
mosque at No. 42, Moonshee Alimuddin’s Street, in Calcutta, executed a 
Wukjnamah, whereby he dedicated certain premises, including Nos. IS, 
14, 20, Holwoll’s Lane, and No. ll)5, Old Boytokhana Bazar Road, 
withm the jurisdiction of this Court, as also certain premises outside the 
jurisdiction of this Court, to the purposes of this mosque. By tho wakf - 
namah ho appointed himself tho first mutwalli of tho trust and directed 
that, after his death, his widows should bo mutwaltis in succession in the 
ordor of tho dates of thoir rospectivo marriages. 

Moulvio Mahomed died intestate on April 24th, 1901, loaving three 
widows, tho petitioner, Mussamiit Woozatunnossa Biboo, a Sunni 
Mahomcdan of tho Hanafi sect, tho first, and two others, a daughter and a 
sistor, his hoirs under tho Hanafi School of Mabomedan Law. The 
petitioner as tho eldest widow, came into possession of tho ostate of tho 
deceased, and on March 19th, 1901, obtained letters of administration of 
[22] the propeity and credits of the deceased. Tho promises Nos. 13, 14 
and 20, Holwell’s Lane, and No. 105, Old Boytokhana Bazar Road, 
dedicated to the wahj\ wore covered with tiled huts and yioldod a 
monthly rental of Rs. 90-8. 

On March 8th, i90J, tho petitioner, with the object of disposing of 
the trust property in a more beneficial manner, agreed to grant a lease of 
those promises, for a poriod of 80 years, at a rental of Rs. 130 per month 
subject to the sanction of this Court. It was the grant of this lease that 
tho petitioner now applied to the Court to sanction. 

Mr. B . G. [\Jitter tor tho petitioner. Under Mabomedan Law, this 
Court is vested with the powers oxevcisod by tho Kazi under the Maho- 
medan recjimc, and can sanction dealings with wakf property. Before 
any alienation of wakf property can bo made by a mutwalli , the* sanction 
of the Kazi or, in other words, of a Judge of this Court is essential. See 
bhama Churn Roy v. Abdul Kabecr (1). A similar ordor was made by 
Stephen J. in In the matter of a wakf namah , dated May 30th , 1896 [2). 

WoODROFFE J. I will make an ordor in terms of fche prayer of tho 
p etition, not under the Aots, which head the petition, but on the 

• Ordinary OriRiual OiVil Jurisdiction? 

U) (1898) 8 0. W. N. 168. (9) (1908) Unteported. 
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authority of Shama G urn Hoy v. Abdul Kabwr (1\ which lays clown 
that this Cou t b has jurisdiction undor Mahomodau Law to authorise 
dealings with walcf property. A similar order was mado by Mr. Justice 
Stephen on the 2nd July 906. 

The petition shows that the present rent is Rs. 90-8, less taxes, and 
this has to be recovered from a number of small tenants. It is now 
proposed to let the property at a rental of Rs. 130 to one tenant for 30 
years. This appears to me to be beneficial. I make the order and give 
liberty to the applicant to carry out the arrangement. 

Attorneys for the petitioner : Alum an i Mitter, 


36 C 23 (=12 C. V/. N. 907=1 I. C. 813). 

[23] APPELLATE CIVIL. 

Before Mr . Justice Goxe and Mr. Justice Doss. 

• , j 

Ayatunnessa Beebes v. Karam All 

[15th July, 1908.1 

Mahometan law-Divorce-Marriage contract stipulating t0 

divorce herself on husband marrying again , when to be exercised. 

When a cower is given to a wife by the marriage contract to divorce 

hThSSd «**».. “ *!» e h »t” d „«r— 

again she is not bound to exercise her option at toe very first moment 
she hears the news. 

The injury done to her is a continuing one and she should have 
continuing right to exercise the power. 

The case is different when such a power is given to the wife after 

“1L/ AU v. Men As had AH P) ’ Muscat Clmuri 

(8) followed. Hamidoolla v. Fateunnifsa (4) appli-a. 

[Bef : 19 C. W. N 122* -31 I. O. 562 ; 73 1. 0 1042. j 

Appeal* by defendant No. 1, Ayatunnessa Beebee. 

_ . i • l:# married the defendant No. l, 

Karam Ali Kagzi, the plaint> , Af fcer ^ bad lived 

AyatunnessS, Beebee, on the '1th Sia>a ’ - ed a^ain, in order to 
together for 5 years without any- is u , . fc is alleg6 d°by the plaintiff 
obtain issue, at the wish of defendant N . . alleged that defendant 

No. 1 had lived with the plaintiff for a year thereafter andw^ ^ ^ 

away by defendants Nos. > and 4 in plainti * ’ e bo b he house 

that since then the defendants were not allowing her to come 

0£fch TKfendant No. 1 admitted the marriage^1 
divorce, which took place on the 27th Aughran 

power given to her by him before marriage. rtrouQ d that Mahome- 

The Subordinate Judge decreed the - ,24] option to divorce 

dan law does not favour such rights an .... Q( j n0 time being 

being delegated on the ha ppening of a_condition aaa- -- 

" ----~ au I 50 \ 4gvQ3fe tio d90E69 01 J * 

•Appeal from Original D3ar99 No- _ j 
Subordinate Judge of Daoca, dated the •* - ' r. j 49 

(1) (1893) 3 0. W.‘N. 168. $ ffi, 327. 

(i) ,1871),16 W. B. 260. w s 
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specified, within which the opcion should he exercised, it should have been 

-lone immediately on hearing that the condition had happened. 

— Moulvi beraml Isam, for the appellant. Plaintiff cannot succeed, 

aficllat i aS ^6 has broken a condition of the marriage contract, on which the 

defendant according to the contract has divorced herself. She had an 
option given to her, which did not become inoperative by reason of her 
not exercising it at once. EamkJoolU v. Faizunnissa (1) and Meer 

9 ° 7 =ii. e. j s hruf Al v. M>er Ashacl Alt f 2)- 

5l3 ' Dr. Privanath ben, for t,he respondent. According bo Mahomedan . 

law, such a conditional power must be exercised as ^oon as the condition 

is fulfilled. Ib cannot be kept in reserve, unless the power itself prescribes 

the time, wi r hin which it may be exercised. See Ameer Ali s Mahome- 

dan Law, Vol. II, 3rd ed., p. 431 : Baillie’s Digest, 2nd ed., p. 250; 

Hedaya by Grady, 2nd ed., p. 90 and Wilson’s Anglo-Mahomedan Law, 

2nd ed., p. 163. The case of Mecr A shruf AH v. Mcer Ashad Ali (2) is 

distinguishable, inasmuch as there the condition on which the option to 

repudiate was given to the wife, was tlv' keeping of a concubine, and 

this was a wrong of a recurring character, so that the failure to repudiate 

on one occasion would nob debar the exercise of the right to repudiate, 

when the occasion arises again. In the present ca c e the wrong done to 

her could not be of a recurring nature, and she should have exercised 

her rights as soon as she came to know of the intention to remarry. 

Evidently she did not make up her mind then to exercise tho right and 

waived it. ~ he could nob again exercise it. [Doss J. May nob tho 

passages in tho text-books relate to post-nuptial delegation of power ?] 

The Mahomedan Law makes no distinction between ante-nuptial and 

post-nuptial delegation of power, and by that law, delegated powers must 

be exercised as soon as possible and in the [293 strict form enjoined by 

that law. In Hamidooll* v. Faizunnissa fl) this question was not at 

all discussed, tho main contention there being that the delegation of power 

to the wife was invalid except on certain specified 1 occasions, and there 

the Court held that snob delegation was not contrary to Mahomedan law. 

Coxe AND Doss JJ. This appeal arises out of a suit for the recovery 
of a wife. 

The defence is that at the time of the marriage ib was stipulated 
between the parties that in the event of the husband taking ftnothor wife 
the wife should have the power to divorce herself and that in bbo exorcise 
of that power the defendant divorced herself in December 1904. 

The Subordinate Judge has found that the c tipulation was made and 
that the plaintiff broke it by marrying a second time But he has hold 
that the divorce is invalid, because the def. ndant did nob oxuoise the 
option given to her immediately on hearing of the second marriage. The 
Subordinate Judge accordingly decreed the suit. 

The wife appeals. The learned vakeel for tho appellant relying on 
the decision in Vc/r A^ruf Ui v. \*cer Ash 'd Ali (2) argues that the 
wife did not lose her option of declaring herself divorced by reason of tho 
delay between the time, when she heard of the second marriage of her 
husband and tho time, when she exoroised her right. Wo oannot see that 
there is any real distinction between tho oaso cited and the present one. 
If we follow that decision wo aro bound to hold that tho defendant’s 
divorce was valid and the suit must necessarily fail. 

(1) (1882) i. L. R. 8>0al. 827. (2) \1871) 16 W. R. ‘260. 
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The learned pleader for the respondent) has relied upon the authori¬ 
ties cit^l in the judgment of the learned Subordinate Judge and on oer- 

fcain passages in Wilson’s ^glo-Mahomedan Law, second edition, page 

163 ' D - t /« m r% ^ ^ « — L ! U ft V\ /-v a ♦'/-vft i*/\ tin ^ eA rv^ 


In Wilson s Anslo-Mahomenan Law, pa^e loM, it is statei-— ic is a tact] 
that nearly all of what is said on the subject in the Fabawa \lamgiri and 
the Hedaya has reference bo p^rnriscion given by the husband bo bhe wife 
after marriage to divorce herself at h°r option in specified contingencies.” 
The cases referred to are therefore different from the case now before us 
in which the parties entered before marriage into this contract that the 
wife should have power to divorce herself under certain circumstances. 
This stipulation was a most important element in the marriage contract. 
That the above is a true distinction appeals to be accepted in TJami^o^llc\ 
v. Faizunnissa (1), in which the learned Judges ^ay, The Mahometan 
law on the subject, which has been laid before us, provides for the delega¬ 
tion of the nower of divorce by bhe husband to the wife on certain occa¬ 
sions by word of mouth, but it in no way, So far as it has been laid before 
us, limits* the exercise of that power to those occasions * * * * * *. 

We are aware of no reason, why an agreement entered into before mar¬ 
riage between parties able to contract, under which the wife consented to 
marry on condition that, under certain specified contingencies, all of a 
reasonable nature her future husband should permit her to divorce her¬ 
self under the form orec c ribed by Mabom^dan law, should not be earned 
out/* We agree with this decision and think that we are not bound in 
dealing with a stipulation in a marriage contract, to be governed strictly 
by the rules laid down in the passages, which have been read to us, which 
deal with the exercise of the pow-r of divorce by a wife, when an option 
is given by a husband after marrriage. We think that, when a powe \ 
given to a wife by the marriage contract to divorce herself on her hu , °“ 
marrying again, then, if her husband does marry again, she is not bo 
to exercise her option at the very first moment she bears the news, 
injury done to her is a continuing one and it is reasonabie that she .bou d 
have a continuing right to exercise the power. This was e - ^ . 

t27] by the Court in the case of Meo.r AsWuf Ah v. Md n 

which has already been cited. And that view was followed m Numddtn 
V. Mvmmmat Chenuri (9), in which it is clear that the wife exercisedIt 
power of divorcing herself some time after the contingency, which & 

rise to it, occurred. _ , ,. , fll 

On reading the evidence we do not think that the delay, ^>ich^ 
wife made in this particular case, was under the circum 

^ Accordingly we must hold that the divorce was valid and the suit 

should have been dismissed. . * fVi Courts 

The appeal is accordingly allowed with cos s i aUowe( j. 
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[28] ORIGINAL CIVIL. 

Before Mr. Justice Woodroffe. 

GANODA S0RDARY CHA0DHUBA8I V. NaMnI RaHJAN SAHA.* 

[24th August 1908.J 

m r t a/ v?nvA* n tre*i o/— Mal-ndmtniitratio"— m '3ou r t °f ^ ar< | 1 

Tm £ U 7i°% IT »'»)—*• P'oprifUr"—IMant ben-Haa-v, wdwiry Uoalti 

ss^r 

|W U H«i.7or.. »H"t P*W' Ottir*.. tuti t» , nd.wirfu.il 

<ion icught—Juriidieiion—hninwabl* prcpirly—Acqumtion by incut tx—Tr i- 

paii und<r order of hightr nfftcia I. 

Thirteen years having elapsed since the death of the testator, and the 
admini tntion by the ev-culriH of his estate, which consisted of im¬ 
moveable property in Eastern Bengal and Assam, not being complete 
and there being a suggestion of maladministration, the Court of W ards 
of Eastern Bengal and Assam declared the infant benefici «ry a minor 

under the Act. declared its determination to take the estate under its 

charge as the property of the minor, and directed that possession be 
taken of the property on its behalf. 

Subsequent to thi<* declaration the executrix purchased a house in 
Calcutta for the estate and out of the assets of the estate. 


The officers appointed by the Court of Wards proceeded to execute its 
directions, they collected snd appropriated reuts, the collection 
however, being made in the name of the executrix as mutation of 
names had not been effected, and they took over the establishment of 
the executrix in the absence of the executrix, without her conseut and in 
spite of her protest. 

On a suit being instituted without notion under s. 424 of the Code of 
Civil Procedure by the executrix against the o'ficers in their private in¬ 
dividual capacity as trespassers, for a declaration of her title and for 
an injunction :— 

Held, the Court of Wards can only take possession of the estate of 
a miner, if he c^n be said to be its “proprietor” within the meaning of 
the Court of Wards Act. The residuary legatee does not become 
“proprietor,'’ until after administration has been completed, and the 
reFidtie ascertained and made over to bitn. The Court of \Vard 9 has 
no power under its Act to override the wishes of testators and proprie¬ 
tors generally. The Court of Wards has no power to determine whe¬ 
ther there bad been mal administration by the executrix, and on its own 
determination to take possession of the property vested in the executrix. 
Mal-adminHration by the executrix was no ground for taking posses 
slon by the Court of Wards. 


[29] In the circumstances of the case, possession of the estate really 
remained with the plaintiff, and there wi9 a continuing trespass 
against which the plaintiff was entitled to relief by way of injunction! 
Section 424 of the Code of Civil Procedure has no application where 
public officers are sued not in an admitted offichl capacity but as 

individual trespassers, uor so far as a suit seeks for relief bv wav of 
injunction. 9 

The High Court may entertain an action in respect of immoveable 
property, provided a portion of such property is within the iurRdio. 
tion. It is not necessary that the cause of action should arise within 


* Original Civil Suit No. 641 of 1908. 
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the local limits, or be specifically with reference to the portion of the 
property, within those limits. 

... An acquisition of property for the estate by the executrix, by purchase 
out of the assets of the esiate iormed part thereof, although the pur¬ 
chase took place after the declaration of the Court of Wards taking 
over charge of the estate. 

t/' A ttespass committed by order of a higher official is in substance 
the act ot that official, who can be sued as a trespasser. 

[Ref: 44.0ft!. 319; 83 I. 0. 813^3 Pat. 8S0 -1921 A. I. R. Pat. 721.] 

Original Suit. 


The plaintiff Sreemubty Ganoda Sundary Chaudhurani, the widow 
and executrix of one .vohun Chandra Roy Chaudhury, a zemindar of 
Atharbari in the Distriot of Mymensingh, in the Province of Eastern 
Bengal and Assam, instituted this suit without notice against Nalini 
Ranjan Raba, J. R. llaokwood, and R. .Nathan described in the plaint as 
gentlemen, praying inter ait a t-ri for a declaration that she was entitled as 
executrix .to retain and be maintained in the peaceful possession and 
management of the estate of her deceased husband including a certain 
property in Caloutta, (4J for an injunction forthwith restraining the 
defendants, their servants and agents from interfering in any way 
whatsoever with the management and possession of the said estate by the 
plaintiff or otherwise intermeddling therewith, until the final determina¬ 
tion of this suit, (5 J for an injunction restraining the defendants from fur¬ 
ther proceeding with the application for substitution of names in place 
of the plaintiff in suit No. 38 of iy08 in the Court of the 3rd Alunsif of 
Mymensipgh or with any similar application for substitution that may 
have been made in any other v. ivil Court and from making any such 

applications, and also from further proceeding with the application for 

registration of names under Bengal Act VII of 19/6, in the Colleotorate of 
Mymensigh and also from making any similar [30J application for regis- 
bratioj in the Collectorate of Mymensingh or other district in respect of 
any revenue paying property be.onging to the c aid estate, until the final 
determination of this suit, and (6; lor an injunction perpetually restrain¬ 
ing the defendants, their seivants and aaents from interfering in any way 
Whatsoever with the management and poss ssion of the said estate by he 
plaintiff or otherwise intermeddling therewith. 

In January 189 •, Mobun v bandra Roy Lhaudhury died possessed of 

* considerable estate in the province of Eastern i engal and .ssam, an 

leaving a Bengali will, dated 2nd October 1890, whereby he appointed 

his widow, the plaintiff, his exeoutrix. . .- 

The 8th clause of the will was as follows: If any adult son of p 
or a son of my loins or adopted son among my sons be li ing at the tape 
°* my death, the said adult son or the eldest among the sons shall be th 
exeoutor. failing him my wife rreimutty ganoda bundan - haudhuram 
shall be the executrix of this my will. • • • • .whoever o ex : 
fc he son cf my loins cr ray adopted sun shall be my ex cutor or adow» 
trator, shall realm con farmed in the office, until the son of bans or 
my adopted- <on attains majoritv. • n the sun attaining majomy ml 
Property and the eba ge oi peiforming the acts mtenaco by me m »» 

n sbail devolvi 0D him suLj.ct to the protons oi this‘ 

, Ln Hb, 189-, the pJamtifi obtained pio. ate oi o£ tbe 

I'isttiot Couit oi Aiyuitasiogb, ano took po’jeessioo oi the 


1GCB 

AUO. 24. 

Original 

Civil. 

8 6 0. 28=*1 
1. G. Alts 
12 C W. N. 
1060. 




V 


19C8 

AtJO 24. 

ORIGINAL 

CIVIL. 

86 0. 28=1 
I. 0. 614= 

12 0. W. N. 
10j5. 


• lasn 


muan HiciB oooui rbfomb 


tVol. 


86 Cal. SI 

LVSudta”: r s ."wo ;.< 3 <m «.»„»■* — 

husband. thQ plain tiff that the testator died indebted to the 

, , yen lacs of inpees, and that she bad reduced the 

deS by Ibout two lacs by the date of suit, but, that the adm.nistration 

°“ h |lie Sy S .r.,£TrV,d oi Koveoue oE Easton. Bowl «d 

Assam, dated 23rd April 1908, passed under the provisions of the Court of 
Wards Act of 1879, the Court of Wards declared Promode Cbaran Koy 
Chaudbury a minor under the Act, and declared its determination to take 
under its charge the property of the minor, and directed that possession be 

taken of such property on its bohalf. -Iona 

By a further order of the same Board, also dated April 16 rd, lUUo, 

the Court of Wards appointed the Commissioner of the Dacca Division 
and the Collector of Mymensingh to be respectively the Managing 
Commissioner” and ** Managing Collector ” of the estate of the minor, and 
authorised the appointment of a Deputy Collector to be put in charge of 
the estate as “Manage..” 1 he defendants K. Nathan and J. K. Black¬ 
wood were at the date- of the orders of April 23rd, 1908, respectively 
Commissioner of the Dacca Division, and Collector of Mymensingh, and in 
puisuance of tho orders the defendant Nalini Ranjan Raha, a Deputy 
Collector, was on June 2nd, 1908, appointed Managor under the Court of 
Warns of the estate of the minor. 

On Juno 3rd, 1908, there appeared in the Eastern Bengal and 
Assam Gazette a notification, dated May 27th, 19u8, to the effect that tho 
Court of Wards of Eastern Bengal and Assam had declarod Promode 
Cbaran Roy Chaudbury a minor, and had assumed charge of his property, 
and requiring creditors to submit their claims to the Court of Wards at 
the office of the Board of Revenue at Dacca. 

It was of this ordei, which was brought to hor notice on June 4th, 
1908, that the plaintitl complained, She alleged that since the death of 
the testator she Lad been and still was in possession of the estate of the 
testator, which included amongst other piopeities, No. 6, Bechoo Chatter- 
jees btreet, in Calcutta, inis piopuity was purchased by tuo executrix 
for the estate and out of the assets of the estate, but subsequent to the 
declaration of the Court of W ards. Iho plaintili submittod tbut tho estate 
left by the testator was legally vested in her as executrix, that she was 
recorded as such in the books f32j of the Colleotorate, and that by 
declaring Promode Cbaran Roy Chaudbury a Ward of Court, the Court of 
Wards had not acquired and could not acquiro any jurisdiction or right to 
take over the estate or to affect hor right to tho estate or to interiore with 
her possession and management. She further alleged that, acting under 
the ordors and directions of tho othor two defendants, the defendant 
Nalini Ranjan Raha on Juno bth, 1908, wrongfully entored into her 
kutoherry at Atharbari and was at tho date of stub trying to assume manage- 
ment of the estate and was attempting to interfere with the oolkotion of 
rents of the estate by herself and hor servants, that on July *nd, 1908, he 

nfprn ^^ ru tUr \°* 3id Munsit at JMymensingli to have the name 

1 1<oy J Lhaudhui y as a Warn or Court through himself 

Nd 88 of *innR SClt ')f ec ! ‘ n tier orvn name in a rent suit 

JSd. 88 of 1008, and that on July 7tb, 1908, he applied before foe 
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Collector of Mymensingh for the registration oi his name as manager 
under the Court ot Wards in respect of several revenue paying properties 
belonging to the estate in the district of Mymensingh. Ihe plaintiff 
charged that the three defendants acting in conspiracy and collusion 
wrongfully denied her right as executrix to the testator s estate and her 
right to the possession and management thereof, and were attempting to 
oust her from her office as such executrix, and threatening to obtain pos¬ 
session of the estate including the property m Calcutta, the tenant of 
which had been called upon to pay his rent to the defendant, Isaiini 

Ranjan Raha. 

The Deputy Collector alleged that, acting under the instructions ot 
the “Managing Collector’', on June cth, 1903, he proceeded to Atharbari 
and took charge of all the documents of title, books of account and papers 
of the estate and that since that date he had been in actual possession of 
and carried on the management of the estate as manager under the ouiu 


of Wards. _ , . . 

The Deputy Collector collected and appropriated rents of the estate, 

tho collection being made in the name of the executrix, as the mutation o 
names on the register had not been effected, and took over the 

establishment of the executrix. This was done in her absence and with¬ 
out her consent and the executrix protested againso the proceeding, and 

continued collecting rents herself on her own account. 

The defendants denied the charges of conspiracy and collusion or fcha 
they had ever attempted or threatened to take possession o p 

in Calcutta, or done any acts in reference thereto and alleged 

acts done by the " Managing Commissioner and the § Managing 

lector” in the appointment of the Deputy Collector as i n , ° mjD [ c ot 

the taking possession of and ‘assuming and retaining ® 0 f the 

the estate Tere lawfully done by them in pursuance o the.orders of the 
Beard ot Hevenue, in the discharge of their duty and in. goodi a th and 
that the acts done by the Deputy Collector were s^jkxlydoB. m ojj* 

enoe to the lawful orders ot his superior offi e , oruers of April 

execute. The defendants submitted that at tue time plaintiff 

23rd, i90d, the estate was not vested in the p.amt.U ^ “ 

Was omy acting as manager for and on b.hait o tue urs of the 

was the sole pLoprietor ot the estate, and that umlor 
Court of Wards the estate of the mmor came into be awlal ^ ^ 
Court. It was admitted by the defendants .hat at the time of the ^ ^ 

atlon , the administration of the estate was not ^ , ’ ims6rat i on 0 n the 

gested, there bad been unnecessary delay a plaintiff obtain- 

Part of the executrix. On the institution of this Augus6 ar d, 

od a rule for an injunction, which came on hearing of the rule 

before Woodroffe J„ and on August 4th, the fa ther 

^las adjourned until the hearing of the sui , , counsel, Mr- l V. 

n Th- Advocate-General (Mr. S.» ha), V*»***™$3 This suit has 
Gregory, and .ur. Eggar with ^^ to ^^ rC ““ct' in their official 
been instituted agamsc public officer pu P . e of notice under 

capacity and hence is not maintainable 1 The interpretation of 

**tum 124 of the Code Code ot Civil Procedure. i he inte P oo 

seotwh 424 cannot Be [34J deduced by refmderenl. 

English statutes, where both the language a, Hannah* D ebl ‘ j ‘ 

The M ary of State tor In*** »» C -— 
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object o! seoiioo Ml. to b "« o°wo“ mfy'to Us 

p,oceedmes •«. «■'J n “ Henc o section 421 would apply equally well 

stLps, or lvstiain his actiion. Further before the plaintiff can 

to a rule for an 1 “J“ nct ‘J n8 J eb w ' that irreparable damage would be 

-‘ - 

r sts. 2 s. c .*•- 

olaration and hence d.d not vest in the plaintiff as executrix as P ar J f 
testator’s estate. i> oreover the Court of Wards of Eastern Bengal and 
Assam did not and could not under the Act take possession of the Caloutta 
property. Tho Court of Wards has power to determine for itself, whether 
there has been maladministration of an estate, and on its own determin¬ 
ation to take charge of an estate, before administration is complete.^ bee 
section 5 of the Court of Wards Act. The exeoutrix was not the pro- 
prietor ” of the estate within the meaning of the term in seotions n and 7 
of the Court of Wards A 0 t. Though the estate may vest in an exeoutor 
as such, tho ownership is not in him. See section 4 of the Probate and 


Administration Act By the term ‘ proprietor*’ is meant the person 


beuebcially entitled, in this case the infant. The testator s will, a Ben¬ 
gali will, should not be o^nstrued too strictly. See Josephine Rose Harriss 
v. EnoarcL Br> ion (1 J. The plain and ordinary meaning of. the clause in the 
will appointing tho plaintiff exeoutrix [36] was that the plaintiff should 
merely bo the manager oi the estate for tne benefit of tho minor, until 
ho attained bis majority. See Tara a » % ingh Hazari v. Ramratan Tewari 
(2 . La K.er v. Tunba> Koer (3) was also rtfeired to. 


Mr. ( hakraiarti (Mr. B. C. Mitter and Mr. D. .V. Basil with him) 
for tho plaintiff. Section 4^4 of tho Code of Civil Pioceduro has no appli¬ 
cation to this suit. Tho suit was instituted against tho defendants in 
their private individual capacity as trespassers, and not in their official 
o ipacity, Tho acts of the defendants wero not authorised by any statu¬ 
tory enactment, i be defendants could not bo said to be noting under the 
Couit ot Waids Act, in taking pos<essl-n on behalf of the minor, of the 
estate, of whioh tho piai a tiff-executrix was “ proprietor. ” Seo Raleigh v. 
Goschen (4 , and Bambridg « v. The Postmaster General t5). Seotion 424 
is intended to apply only to those cases, where tho title or jurisdiction of 
the pubiic officer is admitted, and the loss caused has been due to some 
irregularity, mistake or inadvertence on his part, Notjce would be 
necessary to give the officer an opportunity to meet the olaim without 
the annoyance of a suit. See Shabebzade* bhahunshah begum v. Ferguson 
(6), and Chunder btkhur Bundopadtv/a v. Obhoy ihnr*> Bagch » H). Tko 
£>< cntarn oj ^ tote Jor India in (. ou'ci- v. Rajluc^i D« 6 i 8 , cited ou 
behalf of the delendants was referred to, and not confirmed in A cminm* 
C/a • ra A ondi v. 6 crtla>y oj biatc jo> lnn.u hj. Again section 424 


(1) (1.0*) 5 0 w N. 7z9. 

(«■ (i 0(5) l l . R. fil \ al 89. 
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can have no application to a suit, where an injunction is sought. The 
section requires notice of suit to be given “ in respect of an act purporting 
to be done.” The relief sought by way of injunction here is against an 
aot that is threatened and not complete. The possession of the estate 

remained in the plaintiff and the defendants were in the position of con- - 

tinuing trespassers. If in a suit for an injunction two months notice 36 Oal. 29= i 
were necessary, the mischief apprehended may be done before the suit I. 0*814 - 
could be hied. S qq Flo o r v. Loca [36] i Board of Law Leyton 1). In 
Bari v. Secretary of Stat * for Indii (2j it was held that notice of suit 
was necessarv, on the express assumption that in the oircumstances of 
that case no injunction could be claimed. See also Ma-ioh>r Gmes% 

Tambekar v. Dakor Mumcip iUty (3j, Municipality of Bar da v, LaAsfc- 
mard is (4), Sardarsi* gii v. QtXhpAsiiiQ'iji (5), Uewak ibai v. Man. Co n. 

of Bombay (6) , 

This Court had jurisdiction over this matter. A portion of the es¬ 
tate, that is the Calcutta property, lay within its local jurisdiction. It is 
not necessary that the threats should have bo m made within the jurisdic¬ 
tion, or with reference to the po r fcion within ths jurisdiction, although we 
do allege that our possession of the Calcutta property was in fact threa¬ 
tened. . . .. .. c 

To give this Court jurisdiction, it would be enough if portions of an 
estate outside the jurisdiction were threat -ned, if a portion of the same 
estate lay within the jurisdiction of this Court. It was quite immaterial 
that the Calcutta property was purchased for the estate subsequent to t ie 
declaration. The assets, with which it was purchased, f mmi*d part of 
the estate : hence the property itself belonged to the estate. An acquisi¬ 
tion by the executrix must form part of the estate. R . , 

The suggestion that the Court of Wards of Eastern Ben a. and 

Assam had no power to take possession of propart» outside its lj r '^'“tion 
is wrong. Sections 6, 7 and 11 of the Court of Wards Act s bow. that'the 

jurisdiction is personal an 1 in a proper case that Cour ou 

power. See Lack* N .ra<n v. Fa.eh ah < .... ,, 

The minor was not the “ prop-ietor of th > estate within Vneme&n 

ing of the term in the Court of Wards Act. The beneficiary unj • 
will cannot become “ proprietor ” until after administration is complete 

and the residue ascertained. See Chiite>p<t Ss-gs v- and cannot 

(8J. The Court of Wards has no power to administer an estate and ^nno 

obtain grant [37] of letters of administration, ^e 

Collator of P..t»» (9). The Court of Wards has no power to d ® ter “ ,n0 ' “ tg 

ther there has been devastavit, and to take over char e usnrping 

own determination. In doing so the Court of Wards would be usn.pmg 

the authority of a Civil Court. H the 

The action of the Court of Wards was entirely highhanded a-djhe 

plaintiff is entitled to an injunction. See oils v. ffo .fendants did 

Store,, Limited (10’. If this Court is of opinion that the defendants a 

actually obtain possession of the estate, such. p° ’ g . ; t wou ld be 
possession and merely amounted to a conturn g P ’ , h wa 

entitled to an inunction. See ^ e ^— 

' ■ ■ ' -_ - ■ — ' -d .in all iQK 

(1 Uf77) L. B 6 Oh. D. 847. 


i; XJ. U WM. !/• I • 

i3) *(1903) I. Tj R -7 Bim 474, 4^0. 

(*) (’896) 1. L R 22 Bom. 28% 991. 

(4) (1900) I. L. R. 95 B>m. 142, 150. 

1®J (1889) 1. Tj. R. 14 Bom 895. 898. 

(8) (1904) 6 Bom. L. R. 1029, 1080, 


i*7l iTO ) I i . R 95 All. l95. 

3 { \ o] l! L. B. 32U..1 9S. 3'8. 

l9> ( ^98) l T/. R. ^ al °- 

88 Sm« t. V.”th. 

226. 
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_ *77 (a\ nnH Allen v Martin (2). S*6 also 

followed in «• 0 ™”' 1 * d d RrU h Piroinoio! Blmlrio 

’• f"t, S,i». Drf-.( Po..l.»l <*> 

Liefht nnC-' ram, E, ■ m < t« 7 -4 J an of the three defendants 

;i;rjsa d » — - oi “» 

1 also referred to. q ut a ^ v V uH. 

t ti -r»ininHff w the widow of Mohun Chandra Roy 
W ODRnFFK J. The plaint fl 1 ' w 5S , e d of extensive zomin- 

Cha.Klh’.ry, zemindar of Ahh^rhar,, wh , J in January 1815, 

daries in Mym^inah. H • died thirteen y*x ~ ^ Thq latfc9r 

leaving a wiM. of which he apn-nn " 'prior to his doath he save power 

arstfrtss & 

carried out The plaintiff says that 'he in May 1908 came to lea n that 
the Court of Wards of Ea tern Bengal int.en lei to take p^esyon of 1 10 
estate On the 3rd Time 1998 thit Court issuel a notihcaoon assum¬ 
ing charge of the estate in suit, which was d ascribed to be tho pro- 

i)erfcv of the minor. . , „ . 1 rt4t *.1 _ 

It is of this order that the plaintiff complains. She says that the 

estate is vested in her as executrix an l it is not the property of the minor 
SO as to enable it to he talc n possession of under tho Court of Wards Act. 
She «eeks to avoid a threatened interference with her possession. lhe 
suit is not against the Court of Wards, but against those defendant^ who 
are s t ,ed jn their individual capacity. The first defendant is a TVputy 
Corector at present on deputation a° Manager unlev tho Comb of \\ ards 
of tho estate in suit Tho second defendant is the Collector and Patriot 
Magistrate of Mymensingh nnd is Managing Collector. Tho third defen¬ 
dant is the Com minion or of tho Dacca Division and is Manacling Commis¬ 
sioner. As I have said tho suit is riot against them in their official capacity, 
bub in their private individual capaotity as alleged trespassers. They are 
surd not because of, hut in do c pito of tho fact that they are public officers. 
The suit as ordinally framed p'oc-'eded on tho assumption that tho plain¬ 
tiff was in possession. Tt ashed for votention in and maintenance of posses¬ 
sion and for an injunction restraining interference with such alleged 
possession. At the trial Counsel for tho plaintiff a c ked to amon ' the plaint- 
so as to ask for recovery of possession should the Court hold (which is not 
admitted] that the plaintiff was not in possession of tho estate or some 
part of it. No notice of suit has boon given. All the estate is without 
the jurisdiction with the exception of a small parcel, which is stated to 
belong to it and which was purchased for Rs. '0,000 out of funds be¬ 
longing to the estate some short time ago, namely, a house in Calcutta, 6, 
Bechoo Hiatterjee’s Hr^ot. 

The first objection taken is that the suit is had, because no 
notice has been piv^n and it is contended that notice is neces- [ 39 ] 
Farv under section 4 ’4 of tho Civil Proroduro Code. Ibis argued, how¬ 
ever, bhab section 494 has no application a' khe do f endants are not sued 
in an admit,bed official capacity, hub as individual trespassers. I bhink 
this contention is correct. Bub apart from this and assuming that the 


(l' r,. R. 8 ''ll D 82 a. F 82 . 

(2 ( 871 L-. It 21 Eq 162, 4)1 
[3] [1897] l Ch. 474. 4RI. 


(ti iia^fl l Q. p 142. 

16) '878 I Oh. 73. 

(6) (1872) Tj. R.7 Oh. App. 


693 


190S 

AUG 21. 

ORlG’NAt. 

OlVIU 


12 C. W. H. 
1069. 


J GANODA 9UNDART V. NALIANI BANJAN RAHA 86 Cal. 40 

section was otherwise applicable it would not, I think, apply, so as to 
render notice necessary so far as the suit soaks relief by injunction. The 

savs “ in suit ” but it also speaks of an act dono and 

would not therefore apply to prohibit a suit for an injunction to restrain 
the commission of an act not done bu^hrejtenod to b .done,And it ^ 

as the threatened act m> ht * x y ore fcha6 nQ noticQ ig 

expiry of the pernf f ° S n ary objection is that, even if notice is 

not necessary, the Court has no^ ^ jurisdiction is sough t to be 

opinion it has. Thi ot t ho cause of action arose within the 

founded. on the fao that a i W . be necessary to prove that the threa- 

jurisdiction, ,n which case it m » within the local limits, 

tened disturbance ^ to m9et fche denial of the defendants that 

they are threatening to obtaini p - Bengal have in fact no 

allegation that the Cour o jQ fchis pro vince except through the 

power to take charge of th' nment; a matter, I may here interpose, 
intervention of the. Bengal Gov tbab fch e al i e g a tion in the ■ 3th 

of mere machinery. It is m tac ^ a viaW fco give this Court 

paragraph of the plaint was m. ly The plaintiff h as on the other 

jurisdiction to entertain th ^ h ave attempted to interfere 

hand sought to prove that the detenaan , 

with the plaintiff’s possession of e ’ jjath Bay, an employee 

n h *a tl»t the first paid for th. Cal- 

of the Atharbari estate to write , denied. A letter 

outta house, and to demand paymen hnaDag Chaudhury to the tenant 

was then written by the Naib L J f „ r i v ; n fche service of the estate 
of the Calcutta house. This man . the Court of Wards. This 

and was with other servants con fcb0 Court of Wards and claims 

letter purports to be written on 0 a letter from the tenant to the 
payment of rent. This was fo . owe ^ bufc that ag he has received 

plaintiff, in which he writes that Wards manager, he says 

a letter directing him to payto said Babu ." 

■' I -.not decide Aether I should „ to tbis p. rt 

I have not heard the plaintiff . as ^ consists of the evidence 

the case and I express no opinion on q a fin aing on it is immaterial, 

of the plaintiff’s witnesses, as m m^ rQaSOnS to be stated. I may how- 

bhe Court possessing jurisdiction for $ ev idence Exhibit I consfci- 

ever in passing point out that apar , which the first defendant 

tutes a threat against the Calcutta P • ag a j S(3 the second defen- 

appears to have been desirous of ciea .. v. av ino- I think, been given in 

d»l, the direction of the Id** firs" eS^ted . . . . 

It is well settled that this Court mayjnr ^ ^ . g tb in 

of immoveable property provided J, ted on the ground that, thoug 

the jurisdiction. This no doubt is a{ber the Court of Wards 

there is a house in Calcutta, it .^ a ', 0 , fc 0 the estate. This conten u 

declaration and does not, it is said. d ” d The assets, with whic 

however is in my opinion not well and that, j n t 0 which the a _ 1 

was purchased, formed part of the e declaration, equally be ong 

were converted, whether before or tor the estate is rart of it. 

the estate. An acquisition by tb 

28 


C VU-P4 



86 Cal 41 


[SDlAN flioa OOOBT BHPOBSB 


[Vol 


1908 

AUG 34. 


Ac defendants none the less that as between the 
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executrix and the ultimate^ one cia ^.he conversion effected. 
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CrviD. 


the latter might for one reason 

or other challenge ^ refuse to’ ^ th J . Oaldufcta. The 

This being so a port on °t the e ? o£ ^ esfcat;a in 

- suit) seeks fir^n ad. , j s S0U rtht, is within the local 

8 t n^i^' '■expect of which ha e declaration as vogards tho whole estate. 

12 0 W N C * fl ,im \ K tbh Tav grin tan injunction. A distinct threat 

1068 . for fchc qa “V^ fc tea t o y be given effect to in respect of the estate 

without the iur.sd.ct.on, * a5 I have said, that that 

threat” should Tithe™have been undo or attempted to be given effect to 
within The local limits or specifically with reference to property witbin 
those'limits. I hold therefore that this Court has jurisdiction to enterta-n 
the suit But then it is <=aid that relief should be by ejectment it being 
contended that the Court of Wards have already taken poss^ma the 
amendment, which I allowed, being the subject of objection Undoubtedly 
there has been a disturbance of possession Some rents and other monies 
have been collected and appropriated and the plaintiff s establishment 
directed to obey the order of the defendant appointed manager. But these 
rents have been collected in the name of tho plaintiff and necessarily so, 
until mutation of names has been effected, which has not yet been done. 
The money orders cashed were in the plaintiff’s name and the establish- * 
menfc was taken over in the plaintiff’s absence and without her consent. 
Indeed she protested at once and has since made coitain collections on her 
own behalf. Sinoe the rule all collections on eitliei side have stopped. 
Ihe-ohas been, therefore, in my opinion no such possession as would 
disentitle the plaintiff to an injunction and necessitate lesort to an action 
of ejectment. I am of opinion that possession has really remained with 
the plaintiff, though tlmro lias beon a continuing trespass, against which 
she is entitled to relief by way of injunction. I now come to tho merits 
and as regards these the plaintiff lias in my opinion a very clear oaso. 
Tho Court of Wards oan only take possession of tho estato, if tho plaintiff’s 
minor adopted son can bo said to be its “ proprietor ” within tho meaning 
of tho Court of Wards Act. That term is not defined and it is therefore 
necessary to ascertain its meaning in this connection. It is 
contended for the defendants that the executrix is not the 

[4*1 proprietor. But this is not tho proper form of tho question, which rather 
is—is the minor the proprietor ? If ho is not, tho Oonrfc of Wards have 
olearlv no right to take it from tho plaintiff, in whom as executrix it is 
vested in law. It is contended further that the position created for tho 
plaintiff by tho will is that merely of a manager for the infant proprietor. 
But however this mav bn wo must look at tho grant of probate. Under 
that grant the plaintiff is the representative of the testator and tho estate 
vests in her as such. But then it is said that, even assuming this to bo so. 

proprietor " in the Act does not mnan a person representatively entitled, 
but the beneficiary, and that, as the minor is the ultimate beneficiary, the 
property is his notwithstanding that tho estato has admittedly not yet 
been administered. I cannot however accept this contention. If it were 
sound the Court of Wards would be entitled to override the wishes of 
testators and proprietors generally. A person may desire and direct that 
his estate should vest in and be managed by an executor. The Court of 
Wards can, it is suggested, at any time override this direction and 
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notwithstanding the grant of probate take the estate out of bis bands 
(notwithstanding moreover that as Court of Wards it has no power of 
administration); or a trust might be created inter vivos for the benefat of 
an infant and the Court of Wards might according to the argument, come 
in with or without any pretext and dispossess the trustee. It can never 
have been intended that the Court of Wards Act was to have power to 
override private rights in this way. And the language of the Act does 
not warrant this construction. The residuary legatee does not become 
“ proprietor. ” until after the administration has been completed and his 
interest thus ascertained. This interest is subject to the payment of 
debts and legacies and the discharge of other trusts contained in the will. 
No doubt he is beneficially interested in the estate subject to these pay¬ 
ments and the discharge of these trusts but he is not proprietor except 
when a residue has been ascertained, which on completion of ad- 

ministration is made over to him y ® ' , 

[43] admitted that the estate is unadministered. But it is saidThat the 

testator died thirteen years ago and there has been. 

If this be so it may be ground for an action for administration on behalf 

of the minor, but it is no ground for ' .. ., t u Q Q our t 

of Wards. The argument even ^-administration and 

tt'tTllTZ'Z: take possession of prope:itV Jested m the 
executrix. No authority has been Cited for any of these 
which appear to be clearly unsustainable. n my Wards bo 

nob the properietor of the.estate, « » *^a del JSS 
take possession of it. The plaintiff is tn iniimotion sought 

terms of clause 3 of the prayer oi^entitled to relief against all 
in clauses 4—6 of the same. The plaintin defendant 

the defendants. Thedocumenbsand 6 ^ lden “ ac b wood t0 assuma charge 

Mr. Nathan directed the defendant Mr. directed the first 

of the Atharbari estate and th at the latter y ^ fco do It is no tj 

defendant to carry this out Which he p oommib t he trespass 

Of . higher^.,is in subsf.no. 

the “¥bt “ suit is d “ ieod 

in the toms staled » .g.inst «H tbe defend™,sw.th costs. 

Attorneys for the pl.intiB : B. N Bet. * Co. 

Attorney for the defendants : H. 0. ttgg » decreed. 

Injunction grunted. 
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[44] CRIMINAL REVISION. 

Before Mr. Justice B rett and Mr. Justice Byves. 

ABMED ATjI v. KEENOO KHAN* 

[ 31 st July, 1906.J ^ ^ ^p w .no 

* Criminal Revision No. 804 °\ ^° 8 ’ ^ated 4 th May^and 6th June 
Nath Gupta, Deputy Magistrate of Gya, dated 4U> m y 
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Under action 423 (1) (d) of the Crimina Procedure Code the High 
Court hi; power, as a Court of Revision, to interfere with an order pass- 
ed by a Magistrate under section 522 of the Code. 

Hanfci v. BhagwanU (1), followed Ram Chandra Mtstry v. Nobiti Mtrdha (2), 

'^w'herea party was found to have been assaulted and dispossessed of 
a bungalow and its content* by the opposite party, who was, in con¬ 
sequence, convicted under section 323 of the Penal Code • 

Held, that it was the duty of the Magistrate to have passed orders 
under section. 522 and 517 directing restoration of the bungalow and its 
contents to the party thus forcibly dispossessed. 

[Ref ; 22 I. C 751=15 Cr L. J. 175 ; 59 I. C 414=22 Cr. L. J. 110 ; 60 I. C. 325= 
32 C. L. J. 270=22 Cr L. J. 213.] 

Criminal Rule. 

The petitioner was a 5 annas co-sharer of inouzah Gurial, their 
interest in which the other co-sharers had sold or leased to one Roazub 
Hossein and others, the masters of the present accused. It was alleged 
that in August 1907, Reazut Hossein wanted tho petitioner to lease his 
share also to him, but the former refused. On the 9th September 
following the accused, Koonoo Khan and others, went to tho petitioner’s 
village and entered his tiled bungalow, beat him and foroibly ousted 
him therefrom. 

The accused were put on their trial before Uabu D. L. Roy, 
a Deputy Magistrate of Gya, who examined tho prosecution 
witnesses and framed a charge under section 147 of tho Ponal 
[45] Code. lie was then transferred and the case was continued before 
Babu Nagendra Nath Gupta who, on the 16th April 1908, conviotod 
three of the accused under section 323 of tho Penal Code. Ho found 
that the complainant was in possession^ tho tiled bungalow at the 
time of the offence and had been ejected by the accused. 

On the same date tho accused Koonoo applied to tho Magistrate 
for restoration of the articles found in the bungalow as well as posses¬ 
sion of the latter. 

On the 4bh May the Magistrate passed tho following order :_ 

J find tbot no decision was arrived at as to whom the moveable property 
within the tiled bungalow found by the police belonged. As regards the 
tiled buqgalow, I found that the complainant was dispossessed from the tiled 
bungalow. Some of the accused were convicted under section 323 of the Penal 

7.™:* was . not decided that force was used to drive out the complainant 
from the bungalow. The force might have been used either to check the hi-'b- 

° f \ he “ m P' ainant for not allowing other tenants to transplant 
d ! " ° ^ spossess the complainant from the bungalow. Unless 

bungalow,Ybave ‘T ‘“T was used t0 drive the complainant from the 

the property I orrw'YY ° ordcr , ,be complainant to be put in possession of 

poJtZtey were found*! » Pr ° Perly t0 ^ rGtUrUed t0 the pa ^ -hose 

deliver! ^ , again lipplied to tbo Magistrate fer 

following terms •- b ™galow, and ho passed an order in tho 

-—- ebuDgal0w ma y be m ade over to the person, iu whose possession it was 

(1) (1904) I L. B. 27 All 415 (7(1898) I. L. R. 25 0*1 6»o! 
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fouud by the police. As the accused Keenoo Khan was in possession of it, it is 

to be made over to him. , ^ 

. The petitioner then moved the High Court against the two orders 

and obtained the present Rule. } ,, 7 7 ^ 

Mr. Mahmudul Haq{Mr. Sulim Ah>nea and Malum l Mustafa 

Khan with him; showed cause. Under section o20 of the oode a Court 

of appeal or revision may interfere with orders passed by a Magistrate 

under section 517, 518 or 519, but no such power is given with reference 

to orders under section 633. Section 423 (1) (a) only applies when he 

main case has been revised and a consequential or incidental order^ be- 

comes necessary. Here tlio main order is ra 0 1 

[46] trate sentencing the accused, but the Rule is with aspect only to 

the order under section 532. . ,. 

Mr. Remfry (vifo him Babu Atulya Charan Bose), tor the peti- 

tioner. There is nothing in the argument of the opposite side. 

[Brett J -—Have we not an inherent jurisdiction . bee Ham 

Chanira Mistry v. Nobm Mtrdha (1). Rvvbs. J. :-See Manki v. Bhag- 

mnti (3).] These cases are in my favour. 

Brett . ND Ryves JJ. After hearing the learned Counsel n 

• i * e • • ■ m l Rule must be made absolute and the 

sides we are of opinion, that the Rule muso , f H T une 

orders passed by the Deputy Magistrate, on the . ounosite 

1908, directing delivery of the bungalow and i s c~>n en - 

party, must be set aside and in lieu thereof an order passed that the 

bungalow and its contents be made over to t 10 V e 1 l .^. 6 petitioner's 
It is clear from the facts stated in the petition 

case, in which he charged the opposite pai ? W1 1 fouQ ° d to be true, 

. possessed him of the bungalow and its content Indian 

and the opposite party was convicted under section^ o the ir 

Penal Code of having forcibly dispossessed him of bo b_ in ^ ^ 

cumsfcances it was the duty of the Magis r directing restora- 

seebiom 528 «,d 517 of the Criminal P ™“f“'*?S ts ,'7™m%.l.ioh it 
Hon to the petitioner of the bungalow and its contents, 

■was found he had been forcibly dispossessed. 

It has, however, been contended on behalf of the 

that this Court has no power to interfere 1 ^ 

passed by a Magistrate under section given with refer- 

cedure. It is admitted that such a power M’ d ' tha( . such a power 

enoe to an order under section 517, but 1 ordei . paSS ed under 

Is not expressly given with reference ‘ . fchis court cannot 

section 532 of the Criminal Procedure > fl n d, however, 

interfere with an order under the iatter section. Court in the 

that this question was before the A a . j u( jg 0S distinctly 

oase of Manki v. Bhagwanti (2), and ‘ . 0 f sec tion 423 

held that [47] under the provisions of clause t Courb q{ Revi . 
of the Criminal Procedure Code, this ou > un der section 522 
sion, has full power to interfere with a in that caso referred 

of the Criminal Procedure Code. The Barn , ■ , v tf 0 bin Mirdh*(0> a3 
to the case in this Court cf Bam Chandra, Question was not, how- 

apparently laying down a different view. £ s ma , e by the learned 

® 7er , before this Court in that case, and th . ^ d e al with the 

Judges of this Court in their judgment, in laid down by *he 

argument advanced on the basis of the pnnciplesjam--- 

(1901) 1.IJ.R. 2 7 AI1 ’ 41& - 
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Privy Council in Mr "fofttocSn!"d“»o 

the duty 01 i b °"'j'to°s “ecm K. indict, thut.il u6to.se lot theis 

interference bad been made cut they ^vouian o{ ^ 

i n.>iDiur*. , i ^ ,,,-inniiilp We a°re 0 with the viev> td-isen uy b . , 

..<rs...£5SS*-{bold th.t the option “fX 

- c , * S: & “iThV h aS..t.\nta“«ion 626 oi the C,total Procedure Code. 
— 9 Cr. L. ^ P yve therefore, make the Rule absolute, set aside the orders of the 
29 *‘ Deputy Ma^trate, dated the 4th May and 6th June, and in lieu thereof 
direct .hut tbe bu e .l.w and its content, be made eve, *£££"■ 
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[48j CRIMINAL REVISION. 

Before Mr. Justice Brett and Mr. Justice Rtjves. 


Pbanindra Nath Mitra v. Emperor." 

[14th July, 1008.] 

Commitment -Right of the accused to cross-examine the prosecution 
witnesses, and to produce defence evidence before commitment -Power 
of Magistrate to commit at any stage of the case — Jurisdiction of the 
High Court , as a Court of Revision, to quash a commitment made to 
it in its Original Criminal Jurisdiction—Criminal Procedure Code 
(Act V of 1898), ss . 208. 215 and 347- 

Section 347 of the Criminal Procedure Code cannot be read as subject 
lo s. 208, so as to render it imperative on a Magistrate, after he has 
decided to commit the case to the Sessions, to allow the accused to cross* 
examine the prosecution witnesses and to call witnesses in bis defence. 


Where, therefore, the accused did not cross-examine the prosecution 
witnesses immediately after their examination-in-chief, but applied to 
the Magistrate, after the close of the prosecution, to cross-examine 
them and to examine defence witnesses:— 


Heldy that the Magistrate was justified under s- 347 in committing the 
case without the cross-examination of the prosecution witnesses and the 
examination of tbe witnesses for the defence. 


In r* Ciivn Durant i2) followed. Queen-Empress v. Ahynad (8), Emperor v. 
Muhammad Hadi (t), dijsemed from. Queen-imprest v. Sagai Samba Sajao 

(6), <f i?< ir.guished. 


Quaere-— Whether the High Court* in its Appellate and Revlsional 
Jurisdiction, has power to quasc a commitment made to tbe Court in its 
Original Criminal Jurisdiction. 

[Fol. 4 Cr L. R. 483,15 Cr. L. J. 701=26 I. a 162=17 M. L. T. 88 ; B*f. 86 Mad. 821 

■rP.^T \ 868 = 1 ' 1 c - 410;=88 1. 0. 691=61 lal. 442=1924 A. 1. B. Oal. 
780; 13 Cr. L. J. 877=11 I. C. 818; 98 I. 0. 88=80 0. W. N. 276.] 

Criminal Rclh. 


Tbe petitioner, who was tbo printer and publisher of a vernaoular 
newspaper called the Jag m iar," was placed before tbe Chief Presi- 

* Crimmal KbMi lo„ No. 783 of 190S. against toe order of T. Th rnbfll. 
Esq.. Chief Presidency Magistrate of Calcutta, dated the 23rd of juuo 1906, 

I ) MHUrtl t nl?, P i. ' n 5 ’ ' 76 ' „ <') (<««') I. L, R. 20 All. 264. 

(O (1898) Uataalais Uurep. »_r. Ca ( 4 ) (10 ) 1 . L. R. 26 At,. 177. 

p - a7Sl (6; 118-8; 1. L. B. 21 Oat. 649. 
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denoy Magistrate charged under s. 124 A of the Penal Code 1908 
in respect of certain seditious articles published in the [49] above JULY 14. 
paper in its issue of the 9th May 1908. It appeared that the peti- ““ 
tioner, who was unrepresented, did not cross-examine the prosecution revision. 
witnesses immediately after their examination-in-chief, but on the 23rd — 
June, when the prosecution had closed its case, a pleader appeared on his 86 C. * 8«12 
behalf and made an application to the Magistrate to be allowed to cross- ^ W 
examine the prosecution witnesses and to call witnesses for the defence. ^ j ^ 2 i=t 

The Magistrate refused the application and committed the accused to i.c. *69 
the High Court on the same day. 

The third Sessions of the High Court, to which the p°titioner stood 
committed, commenced on the 1st July, and the application to quash the 
commitment was made on the 8th instant, but before his case was taken 


t 


up. 

Mr. G . R. Dass f Mr. S. N. Haidar and Babu Narendra Kumar Bose 
with him', for the petitioners . As to the jurisdiction^ this Court the word 
“ High Court ” in s. 215 means, according to the definition in s. 4 , the 

highest Court of Criminal Appeal or Revision. In Chapter XXTII, no 
doubt “ High Court ” means the Court in its Ordinary Original Criminal 
Jurisdiction. Section 1 08 is imperative, and s. 347 is to be read subjpct 
to it. An accused has the right of cross-examining the prosecution witnesses 
.before commitment: Queen-Empress v. Saga' Samba Sajao The 
Magistrate has no power to commit, until he has taken all such 
evidence as the accused may produce before him: Queen-Empress v. 
Ahmad (21, followed in Emperor v. Muhammad Eadi 3j. 


The Standing Counsel {Mr. W. Gregor >/). instructed by Mr. Hum*, for 
the Crown. Section 347 of the Code is not controlled by s. 206 Its 
terms are imperative. IE it appears to the Magistrate at ang stage of the 
proceedings that the case ought to be tri^d by the High Court, he shall 
stop further proceedings and commit. Under s. 908 the accused has the 
right to cross-examine a prosecution witness immediately after his ex¬ 
amination-in-chief, but he has no right'of cross-examination T501 at the 
end of the prosecution case, wh a n the Magistrate has made up his mind 
that the cas 9 must be committed. Refers to In re Clive Durant f 4). 

B*ETT AND RYVESJJ. The present application is made to us under 
s. 215 of the Criminal Procedure Code praying that we will qua<=h the 
commitment made by the Chief Presidency Magistrate to the High Court 
of the petitioner, Phanindra Nath Mitra, on a charge under section 124 A 
of the Indian Penal Code. The grounds, on which we are asked to quash 
the commitment are, that the Presidency Magistrate refused to allow the 
petitioner to cross-examine the witnesses examined for the prosecution or 
to cite and examine witnesses in his defence, it being contended that the 
provisions of s. 208 of the Criminal Procedure Code are imperative, and 
that the Magistrate was in law bound to allow the petitioner these 
privileges. It seems that, while the witnesses for the prosecution were 
being cited and examined, no attempt was made by the accuse o cross 

examine them, and that the application to cross-examine those witnesses 

and to cite witnesses for the defence was made to the * esl , 

Magistrate after the prosecution bad closed its case, and the 1 agis a 

had decided to commit the petitioner for trial to the High Court._ 


ft) ( 1 893) I. L. R. 21 Cal. 642. 
(2) (1898) T. Tj. R. 20 All 264.1 


031 I.Ii. R. 96 All. 177. 
98)5RatanIal's Uurep. Or. Ca. vto. 
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, _ ; c for « we aro aware, the first o£ its 

L ho pro.^iiu n f n this Court in the exercise of tbs 

kind, which has e °“ cfc C n and it seems doubtful to one of us 

°Sr y -^K exorcis 3 of that jurisdiction, we have power to quash a 
whetb r, in the e i? c'ourt lor trial under its Ordinary 1 Original 

com mi men >>• . Tlw nraotico in somewhat similar cases has been 

33 0 C W 8 N i,mn - ° cinit the Original Criminal Jurisdiction of the 

1014=8 Cr. 

L. J. 22i = i 


1808 

JULY 14. 

Criminal 

Rkvib.on. 


I. C. i00. 


f-D anolv to th n 1 nd^o ox icKin& the. - «•/ . . . , i *. 

Court TU- question of jurisdiction is one of considerable importance but 

as the present application is urgent, wo do not propose to deal with it, as 

we hold that the application must fail on the merits . . 

The question, which is raised bv the application, is whether 
„ 347 of tire Criminal Procedure Code is to bo read as subject 

[51] to the provisions of s. SOS of the Criminal Procedure Code, so as to 
render it imperative on a Magistrate, after he has decided to commit an 
accused for trial to the High Court, to allow him to cross-examine the 
witnesses for the prosecution and to call witnesses in his defence. In our 
opinion the question must, be answered in tire negative, and in this view 
we are supported bv a decision of the Judges of the Bombay High Court 
in the case of In re. Glivt Durant U\ Section 3'7 distinctly lays down 
that, when a Magistrate has made up his mind to commit an acoused 
for trial, “ lie shall stop further proceedings.” The soction ocours in 
Chapter’ XXIV, which lays down the general provisions as to enquiries 
and triaP, and its provisions cannot bo Iv'lcl to bo governed by the pro¬ 
visions in’Chapter XVIII of the C ode, which lay down the procedure to 
bo ordinarily followed up to tho time when the Magistrate decides to 

commit. 

The attention of the learned Judder, of the Allahabad ^ourb, who 
decided tho cases of Queen Empress v. Ahmad (2) and Emperor v. 
il Jvhammad "Radii 3), to which wo have been referred, does nob appear 
bo have been invited to tho provisions of s. 347 of the Criminal Procedure 
Code and tho case of Queen-Empress v. Papal Pamba Sajao (\) is clearly 
distinguishable from tho present, as in that caso tho point deternrined was 
that the depositions of svitnossos, whom tho accused had not boon allowod 
to cross-examine before tho committing Magistrate, wove not admissiblo 
in evidence in tho Sessions Court. 

We decline, bhorefore, to interfere and dismiss the application. 

"Rule discharged. 


S0 o. 1521=12 o. \Y. H. 1028=11.0, A O) 

[52] ORIGINAL CIVIL. 

Before Mr. Justice Woodroffc. 

Krista Chandra Ghosic v. Krista Sakha Ghosb. !; 

[22nd June, 1908.] 

Receiver-—! iate Summary jurisdiction- Remcdit—b.tertti-Receiver's accounts - 

rract'ce. 

Where; a lease had been already granted by a Receiver acting unde 
311 r 0 0Ur » au d possession of t he property had been given to tb< 

* Ordinary Original Civil Jurirdiotiom 
(1) (1S0B) Ratanlal a Unrep. Cr. Ca. (<>) tiooS) I. L. B. 2G Ml. 117. 

P (Q) (1898) I. L. It 20 All. 2(14. (18S8) I- T - K " 1 
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lessee and subsequently certain parties applied to the Court for a decla- 1808 

ration’that the lease was invalid, and for certain other reliefs against J0NB 22. 

the Receiver and the lessee. oaiOiNAt 

Held , that no summary order could be passed to set aside the lease. qiviL. 

The proper remedv would be by suit against the Receiver, and also - 

against the lessee,'if it was alleged that the lease was obtained 36 C. 62=12 

collusion. CW 1,1028 

Surendro Kethub Hoy v. Doorga Somdery Dotsee (1) distinguished. 

Held further , that on this application no order could be made 
against the lessee for interest on arrears of rent, nor could any order be 
passed against the Receiver in respect of the same, as this was a matter 

touching the Recever's accounts. 

ThisTatApplication by certain of the present parties to an. old 
equity suit for a declaration that the lease of a certain zem.ndan granted 
S the Receiver was invalid and for certain other me,dental reliefs against 

the Receiver and the lessee. 

The material fat)ts were shortly a 6 ? follows: — _ 

On August 19th, 1823, Raja Raj Krishta died, 

others£ executors. On May 22nd, 1834, this suit 
old Supreme Court by Krista Ohandra Qhose agams 

executor, the other executors and the heirs o b e a]a Receiver and 

tion and partition of his estate, for the appointment of a Receiver 

other incidental relief. _ . * - qq a ‘RfWiver of 

C83] By an order dated the 16th September 1836-the a 

the Supreme Court was appointed J^ 0o0 ' V0r ° 0 chores of the heirs 

decree passed on the 10th April 1838,. the respectf arejot tno 

wore declared, and a eommision of partition « 1 u oweve r including the 
A large portion of Raja Raj Krista's esbae.J hands 

zemindar! Qangamandal, continued to remai ie establishment of the 
»1 the Ee..™r el the Supreme Courte ^ «>» - Court 

This suit was, from time to time, revived . kheir interest, an^ 

tives of the parties, who happened to die or e p i a09 o{ their 

the present aoplicants ^^ 0 12 th November 1903. 

predecessors in title by an order, dated t ^ giving the Receiver 

On the 5th March 1902, an order , Js o{ Q our b, to lease the 

liberty “from time to time without fur he terms as to such 

said estate, for a term not exceeding six years, on such term 

Receiver may seem reasonable.” Receiver granted a lease 

Under the last mentioned order _ the Receiver ga q{ ^ partiss 

of the zemindari of Qangamandal to . x. 0rm 0 f s i x years expiring 

to the suit, at a yearly rental of Rs. 64,5 petitioners offered to 

on the 11th April 1908. In November 1907 ^ expiry 0 f the 

lake from the Receiver a lease of the ’ r a nuary 1908, that is, 

current lease, at an enhanced rent. Un * « eiver without notice 

before the termination of the current ® a \ 0 £ Qangamandal , for a 

to the other parties to this suit, gran>e 1908. at the same yearly 

further term of 6 years as from the H P 11th February 1908, 

rental of Rs. 64,500 to the same 1 ® £S00 * fcake a lease of the Zemin- 
the petitioners made an offer to the Receiverto^ --- 

"-;-(TfUessTi: ^ 15 268 ‘ 
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dari for 6 year, afc an incroa^ : of LK 10.000 over the present yearly 
en and on the 6th March 1') )R the Receiver informed the petitioner 
K'he was not in a position to accept their offer. On now discovering 
or the first time the hw=e wanted on the 7th 'anuary 190R, the petitioners 
made the present application, further charging the Receiver with having 
36 C. 32=12 failed [54 to enforce the terms of the previous lease against Rada enoy 
C. W N. 1023 ft ri . u in no fj realizing from him the interest payable by him on arrears 

_ - t i rr « * 

of rent , ,, £ . 

This application, which was on notice to tae parties, was for a two¬ 
fold ord-^r: - ' „ 

(\) That the lease of the 8th January 1908 granted by the Receiver 

to Raja Benov Krista lie held to he invalid as against the applicants and 
that a lease of Ga*gamandal lie granted after the due advertisement 
so as to secure a larger rental in the interests of the estate; and 


1 I 0 47J 


( ii ) That the Receiver ho directed to realise all sums due for interest 
from the said lessee Raja Benov Krista or he do personally make good the 
losses sustained by the estate in that behalf. 

The first part of the application was heard on June 8th, 1908. 

Mr. A. Ghandhuri for the petitioners and Mr. Chakravarti for some 
of the parties, in support of the petition, applied for an adjournment to 
file further affidavits. 

Th * adv^'U-G’rural (Mr. Sink >) (Air. Stokes with him) for the lessee, 
Rajah Benoy Krista, took the preliminary objection that the application 
could not he entertained. The lease was executed on January 8th and 
possession was taken. The matter had passed out of the stage of a contract 
and had resulted in a conveyance of the property to the lessee. The 
Court had no power to pass any summary order on this application, 
declaring the lease invalid. The petitioners” remedy lay in instituting 
a separate suit. 

Mr Chakravarti. Parties are always allowed to appear pro inter'sse 
suo. The lessee was a party to this suit, and all the parties were 
before the Court. The Court can always control the managoment of an 
estate by the Receiver. See Snrandro Keshub Raif v. Doorga Soondani 
Doss '* ). The juri r diction extends beyond the region of contraot. 

. ^l r ’ Ghandhuri The act complained of was an act of 

the Keeeiver. The lessee being a patty to the suit, could 

PP 220221 b ° br ° n * M beforfl fcho Oo,,rfc - Woodroffe on Receivers, 


°'A R '-L D t a ^J 0V ’ 1 S0me of Mie P^ios, supported the Advooat 
contention. 3 OT “’" Wunl (1) <,eokW b >’ S »'° T in faTOur of hi 

therein do.RrtH 

tionie whetherhe e.ercieod hie SieorS™ p,„p“y°°' “ ““ ^ ^ 

(1) 1 SftSH. r,. B. 15 C*lo. 26B. ~ 

(2) Unrepofted. 


8) (1889. 17 \V R. 842, 887 
(4) (1860) 90 Bear. 200. 
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Mr. B. G. Mitter appeared for the Receiver and Mr. H. D. Bose , and l808 
Mr. Rasul for other parties. j UNE 22 . 

WOODROFTE, J. The Advocate-General appears on behalf of the —■ 

lessee Rajah Benoy Krista Deb, to whom the Receiver has leased the pro- 
perty, the subject of this application, and takes a ’preliminary objection 35 q i 52=»12 
that this application cannot be entertained and that the lease having C. W. N. 1023 
been alreaay executed no summary order can be passed such as is ” 1 h C. 470. 
asked for here. On the other hand, reliance is placed upon cases in 
which the parties were allowed to appear pro interesse suo ; but these 
cases do not apply, because there the question arose on the application 
of third parties aggrieved by the Court’s action through its Receiver, and 
the Court grants such an application by reason of the control it neces¬ 
sarily has over its Receiver’s action. This is not a case of that kind. 

I am not asked in this matter to control the action of the Receiver, 
because the Receiver has already done that which is complained of and 
has conveyed the property into the hands of the lessee, a third party, 
to whom the Receiver, under the order giving him authority to do so, 
granted a lease, which has been completed and 'under which possession 
has been given. [56] Admittedly, in this case,-the lessee is also a party 
to the suit; but though he is subject to The jurisdiction of the 
Court as a party, he is not subject to its jurisdiction as lessee, ibis 
is not a case in which the matter rests on an agreement, which has 
not been carried out, and in which the Court may interfere to prevent 
its Receiver giving effect to the proposed agreement. 1 his is a case, in 
which the matter has passed out of the stage of agreement, and has 
resulted in a conveyance of the property to the lessee. As long as that 
lease stands, the property must be taken to be in the lessee, and I do 
not think that I can, on this application, set aside that lease. 

The course open to the applicant appars to me to be by proceeding 
by suit against the Receiver, and also, if it is alleged that the lease was 
granted and obtained by collusion, against the lessee. In the case cited, 

Surendro Keshub Roy v. Durgasoondery Dossee (1J the Court was asked 
to control the action of the Receiver and to enforce the applicant s right 
to have a lease, for which a contract had been entered into ; and in the 
English cases therein cited, the matter still rested on contract and an 
order was made directing enquiry as to damages against the lessee, who 
bad repudiated the contract, and in the other case, the Receiver ha/ 
parted with money without the authority of the Court and so 0 
Court’s money was ordered to be paid back. But here, unless the lease is 
sot aside, the interest is not that of the Court, or of the parties, but o 0 

lessee. 

Under these circumstances, the application appeals to me to be 
not entertainable and must be dismissed. - , ,, 

I need only add had the preliminary point not prevailed, 1 s ou 
have been disposed to grant the adjournment asked for , by . f iVir ’ 

Chaudhuri and by Mr. Chakravarti in order to put in further affidavits. 

Application d smissed. 

The second part of the application was heard on June 22 nd, 1908. 

[57] Woodrotfe J This is a part of an application, w 1 
dealt with on the 8 th June 1908. On that date, I dealt with th 
Question then raised, as to whether the lease granted y 
*° Raja Benoy Krista Deb Pahadur should not be set aside, which 
deoidedm the negative. Another part of the_a^atio^ 

(1) (1888) l. Ij. R 16~bal, *69. 
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i r wi hi rcaliso all sums duo for interest ftrom tho 

Uecoivor may 1)0 diroc. c ‘ d tbo losses sustained by the estate. 

lessee or ho do personally ,i ist ; n otion must be drawn between tho 

present and the late lease, A 6 terms of the lease must 

C ™‘ L M on it or l™‘.Ttb. to— must 

36C. 52^12 be strictly enforced, and, r he lessee is not bound to pay anything 

° "o «0 lnt r s i' LI ?t°L r. t ! tho qnostion .rises. ». to the late 

" Si 1^ Jo* ~ to the interest on the ~ 

™»t. which * is -d -«*•» 

ih. d lessee 1 me to be two obi.otioes to this part oi the 

application. No order can be made against tbo lessee on the present 

Receiver for all the rent under tho late lease. However h may be 

it is sufficient to say, no order can bo made against the Kajah oni this 
application. Then, if the applicant has any remedy against the Receiver 
in respect of these moneys, tho matter cannot be gono into on this 
application. It is a matter touching tho Kccotvor s accounts. In so 
far as the Receivers accounts have boen passed, the rnattor may ho 
taken to he concluded. So far as tho accounts have not boon passed it 
is open to the parties to raise the question on the passing of tho accounts^ 
The answer of tho Receiver as to tho payment of interest on ar roars of 
runt not boing insisted on is given in the 4th paragraph of his affidavit 
sworn on tho ilth Juno 1908, in which ho states that tho paities agreet 
to waive interest on arrears of rent, because tho lessees agreed to pay a 
monthly allowance of Es. 3,000 in advance and Es. 3,000 boforo the 
the closing of tho Court offices for the pujahs [58] and this agreement was 
in consideration of the interest in respect of each instalment of rent not 
being insisted upon. As I have said, I dosire to express no opinion on 
the merits of these contentions, because, in so far as tlioy are against tho 
lessee, they cannot ho gone into in those proceedings ; and us against the 
Receiver, thoy must ho raised (if at all) on tho passing of tho Receiver’s 
accounts and tho Court can thou clotormino, whothor tho matter can then 
he gone into or whothor it is one, as to which tho partios must tile a suit 
against tho Receiver. I oxpross no opinion on tho merits. The result is 
the application is dismissed with costs. 

Application dismissed. 

Attorney for the petitioner: G. G. Bose, 

Attorneys for Raja Benoy Krista Deh : Morgan & Go. 

Attorneys for other parties S. E. Deb, Leslie & Hinds, 

Watkins & Co., B. N. Bose & Go.. G. C. Milter, A. N . Ohose. 
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[59] ORIGINAL CIVIL. 

Before Mr. Justice Stcphc'i. 

Ebrahim Ismail Timol v. Provas Chander Mittbrl 

[5th August, 1908]. 

Jurisdiction-Suit for land—Su'd bu lessee /V r-'nn > am pnjitsi annnfj absence—Lessor 
in pj&st 88 . 0 H—LiitLtTb PutfcHj, 1805, cb 1-* 

A, a lessee of certain premises outside the jmisdiciiou of the Court, 

having vacated the premises on account ot being sentenced to a term 
of imprisonment, on his release brought a suit against the lessor, who 
had in the meantime taken over possession, claiming the rents and 
profits arising therefrom pending the termination of the lease, 
and further claiming that the lessor during his absence became trustee 

At the hearing the lessor contended there was no cause of action as 
this was a suit for land. 

Held that inasmuch as the lessee was seeking to obtain possession 
of * claiming the rents aud profits the lessor he 

sought to do something, which directly affected the P r0 Perty. £ d 

fore this was a suit for land outside the jurisdiction of the Court and 

must be dismissed. 

Delhi and London Dank v. Wordic (1), Kellie v. Fraser (2), aud 
Bar a Lai Banncrjcc v. Nitatnbini Debi (3) followed. Rungo Lull 
Lohca v. John Wilson (4) distinguished- 

[Ret: 37 Bora. 494 .] 

brought by the vtahtiB. £M» 
an account to be takon by the High C ourt o certain su i 

to him by the defendant, Provas Chandra Mittor. -fables and iur" 

damages resulting from fcho wrongful 10 “ 0Vl1 0 “ losseo lie declared 

ther that the lease and tl \ e fc , r ^ b ^ 0 ° plamhiff Te entitled to reoeive the 

that in the alternative the defendant do pay [60J to the plaint,It the sum 
of Rs. 1,500 with interest at 4 per centper annum. 

The facts were shortly as follows: , 1Qr ^ n( \ ma de 

By an Indenture of le.se, d.ted the 2nd 
in Calcutta between the defendant as lessor* ^ dermsed and 

consideration of a monthly rent of Ks. ZA), . No 38 Elgin Road, 
leased to the plaintiff a dwelling bouse and pre • > September 

in the town of Calcutta for a term of 15 years rom ^ 

1905 until the 30th September l920 ’.^ 3e . C h fc th p ] a i n ti£f should deposit 
with the defendant the sum of Rs. 1,500 to carry There- 

per annum as security for the due pay men 0 £ 1,500 by 

•to th. plaintiff paid to th. ” b “t 115thS.pt.nr- 

ber 1905. He paid the defendant the ren reserved ^ ^ pre . 

month of May 1906, having previous to that date erected P-- 

"" __ _ ' _ . a f i nAn 


* Original Civil Suit No. 462 ol 1903. 

8 (1898) I. L R. 26 Gab 

U) (1876) I. L. R. 1 Gal. 249. W 

W (1877) 1. L. R. 2 Cal. 445. W * 71b ’ 

W (1901) I. L. R. 29 Oal. 316. 
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mjses certain tiled stables at a cost of Rs. 3,500. The plaintiff in his 
plaint stated that on the 12 th August 1906 he received from the defen¬ 
dant a letter demanding payment of the rent due for the said premises for 
the month of July 1906, and as he was himself unable to attend bo busi¬ 
ness ho immediately handed the letter to bis uncle, D. L. Barmanio, and 
[ instructed him to look after the matter, but he found on entering the 
premises on the 16th August 1006 that, the defendant had leased it to a 
third party at a. rental of IB. 400, and had removed the stables ereoted 
by the plaintiff and sold the materials used in erecting the stables. 

The plaintiff also pleaded leave to institute his suit under clause 12 
of bho Charter. 

The defondanb in his written statement denied that the plaintiff paid 
rent up to May 1906, and alleged that ho only paid rent up to March of 
that year long after it became due. 

Thereafter, being unablo to realize rent irom the plaintiff, bho defen- 
ant brought a suit in the Small Cause Court of Sealdah in July 1906 for 
the recovery of rent duo for April, [ 6 ij May and June 1906, and 
obtained a decree on the first of August 1906. The plaintiff after 
institution of the Small Cause Court suit paid up Rs. 220 and the 
defendant has given him credit for that amount. The defendant then 
took out execution against the plaintiff and found the promises ab¬ 
andoned by the plaintiff and all furniture removed. At about this 
time the ^defendant heard that the plaintiff was convicted of criminal 
breach of trust and sentenced to a long term of imprisonment, and he 
also found that the wafer pipes had disappeared from the premises, and 
that the electric fittings had been damaged. Alter taking possession of 
the premises the defendant found that the plaintiff had erected tiled huts 
on the tennis Court without his consent, and contrary to the terms of the 
lease. The huts were of small value, and the defendant, submitted that 

they became his property absolutely under the provisions of the Transfer 
of Property Act. 

1 he defendant denied the statement that he rolot the premises 
for Rs. 40l), but alleged that he gave a fresh lease of the premises to a 
Mr, Goodwin ior a term of 3 years aud 5 months at a monthly rent of 
Ks. 2b°. Subsequently the defendant removed the tiled huts and sold them 

TjT J 0, the J9?t aVallal)le P rice at the time. The defendant submit¬ 
ted that inasmuch as the plaintiff allowed the rent to fall in arrear over 

wT’ !'<' m IS ° th r°! jy terminated and was no longer subsisting. The 

tl h mTerest l^ fchat on Uie alternative claim of Rs. 1,500 

interl^K’' Amount due on decree in the Small Couse Court with 
July 1906 rTTT t’- 516 - 5 -9- b. Arrears of rent for the month of 

the defendant foi ti ° 10 sum of Rs. 220 being damages sustained by 

A Tb,°t oIR,tuSTT '““'“'PS vaoaot durias Au 8 u s t 1906 

l„e mlL e Ttasum “ kTS' 01 ,'. b ? »h*»ao.men. o( tho 

brokerage, »b,„ tho p ,, mif „ s “1 K, W 

Rs. 1,500 with irt. re °l « I 2 Tf -' 5 •»>“* tho [« 2 ] Sum 0 f 

decree in his favour for the dLTence SubuQ,titod tbatl there should be a 
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Mr. Pugh and Mr. Stokes for the plaintiff. This is not a suit for 
land, but for money only. Bung a Lall Lohe - v. John L ilson (lj, Kellie 
v. Fraser (2), Delhi and London ank v. Wor ie (3;, H ra Lai banner - 
jee v. Nitambi i De i (4J, referred to. I shall be satisfied with a per¬ 
sonal ord^r against the defendant. The mere fact that the suit is about 
land is not the test, the real questio being, is it a suit for dispossession 
of land ? Land Mo igage l ank v. Sudurudeen Ahmed (5». The defendant 
never received the money for rent at the house of the plaintiff, but al¬ 
ways in Calcutta. The only case against me is Har^ La Bann rj j e v. 
Nitambini Debi (4 , where Harington J. held that a suit for administra¬ 
tion was a suit for land. 

The Advocate-General iHon'bl* Mr. S. P. Sinha) (with him, Mr. 

Gh^krararty and Mr. S. R. Dass) for the defendant. I admit that a suit 
for rent is not a suit for land, but this is not a suit for land. The prayer 
in the plaint shows that he is seeking to obtain such title as ho can have 
to the land. The suit is not merely for a declaration, but is a suit to 
obtain control and possession of the house itself. I he plaintiff under his 
plaint cla'ms that, inasmuch as the defendant took over possession of the 
house, he is a trustee for the plaintiff, and that he is to receive the lenfcs 
and profits, for the plaintiff. He does not claim the surplus rents and 
profits, but claims to be entitled to the rents and profits. Kungo Lall 
Lohta v. John Wilson (l) distinguished. See Foa’s Landlord and Tenant, 
page 397. This case is similar to Delhi and London Ba-k v. Wor die 3 . 
The words in clause 12 of the Charter mean the same thing as section 
16 (a), (6), (c) (d), i e ) and (f) of the Code. Nalurn Lakshimikantham v. 
Kmhnasawmu Mudaliar (6) referred to. Section T> of the Code shows 
what really is a suit for land. Kelli v. [63] Fras r (2). The nature ol 
the suit is really to recover possession and comes clearly within clause 

of the Charter. . . 

Stephen J. In this case the plaintiff claims certain leliefs und 

the following circumstances: — , . e , , . ^ > 

On the 2nd of November 1905 he took from the defendant a lea.e ol 

a house and premises 38, Elgin Road, which are admittedly beyond the 

limits of the local Original Jurisdiction of this Court. 1 he lease was for 

15 years from the 15th of September 1905 It contained two Pulsions 

with which we are concerned ; the first was an ordinary covenan o 
entry by the landlord in case of non-payment of rent, the othei P 
sion gave him a right to enter on the premises on their bein 0 vacated y 
the tenant, and enabled him in that case to relet the premises, 
remaining liable on his covenants, and in particular iemg 'a 
deficiency of the rent on re-letting by the landlord. What ocou 
Chat the rent for the months of April, May and June fell mto rs 7n the 
and the landlord obtained a decree in respect of these arrears ^ 
Small Cause Court in August of that year. At about the ame ^ 

premises were vacated by the defendant on his being com Court 

consequence of a conviction before the criminal sessions of this ^ 00 ^. 

The plaintiff’s chief contention is that the defen an e and that 

« under the second of the covenants that I tmst’ee for his 

lease has not been terminated, but the defendant^Jmsteejor_n_ 


•1)'1898)1. r, n. 28 Gal. 204; 2 C. 
w - N. 718. 

(1877) I.L. R. 2 Gal. 445. 

(1876) I. ti. R. 1 Gal. 249. 


(4) (1901) I.L. R. 99 Chi- 315 q 

(f.) U839) I. 0. R- 19. 0al * 868 
86 f(3) (1903) I. L. R 2T Mad. 167. 
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i- t t.hab ho has received in respect of these 

benefit in vo-poct of tlio pro ■ . h , haq obtained from the 

prembe^ and must, account has undertaken to 

,»v. .l»<™'i, taum,„tc<], a return of 

l'"l | "l Itoun au.l 'I oruati . ^ li0 ,|,.f ou ,I, ao security tor rent. 

U c . 1,500, which lie dep > ’ . , preliminary objection that 

On ttie'e Wt .1." ESTi* loot Itott.of 

tins is » sn.l for l»ncl or I , [ 64 ] not t'noroforo l.e tried by this 

wass 1 - ‘55. sars %% 

FF r r H r.„s '=sis ssss s s ':u 

subsisting, and by the fourth for a declaration that ho ,s entitled to th 3 

rents and profits of the premises pending the toimination of the loase. 

The subject matter of the first and second of these is money m th,, 

hands of the defendant ;is trustee for the plaintiff and is based on events 

that have occurred. The subject matter of tho third and fourth must 
apparently be the promises in question and the rents and profits arising 
therefrom. The granting of tho third and fourth prayers will onahlo the 
plaintiff to recover rents from any tenant of tho house, and will thus 
put tho plaintiff into possession of the house by receipt ot its rent. 1 bo 
law applicable to tho case may bo gathered from several decisions in this 
Court In tho first place a comparison may usefully bo made between tho 
two cases of the Delhi end London Banks. Wordio (l) and Kellit \. 
Fraser (2 1 . The first of these was a suit to have certain trusts carnod 
into effect, and its express purposo is stated by Oarth C. .T. to bo to compel 
the sale of certain land not within the local jurisdiction of tho Court, lb 
was hold that the case depended on whether the suit was In ought 
substantially for land, that is for tho purposo of acquiring title to, or 
control over, land ” within tho meaning ol clause 1 i : and on tho fac^s it 
was decided that it was and that the Court had no jurisdiction. 

The second case, which is one of two chiolly voliol on by the plaintiff 
was an application to file an award, by which a dissolution of a 
partnership was awarded, and it was ordered that a toa garden at, 
Darjeeling, the proporty of tho partners, should bo sold. It was hold a 
suit to effoet what was ordorod by tho award could nob havo been a suit 
for land, because [63] the object of tho suit would liavo been to 
enforce a dissolution of tho partnership on suitable terms and 
not to obtain possession of or acquire a title to tho tea gar don ; 
and that tho application was therefore within the jurisdiction of 
the Court. The caso of Runqo Lall Lohca v. Wilson *3) is also 
relied on by the plaintiff. There the suit was for rent of promises 
in Howrah. Tho defendant did not dony that they wore feonants of tho 
premises, and wore liable to pay rent for thorn. What was disputod was 
the terms of the tenancy and the right of tho plaintiffs in rospoct of it. 
No relief was asked for in rospoct of tho land, and it was not sought to 
deal with it imany way. It was accordingly hold that this was not a 
for land under clau se 12. In llara Lall Bannerjee v. Nitmbini 

(1) (187C>) I. h. R. 1 Cal. 249. (3i tlR98« I T,. R. 2ft O 204; 2 O.W.N. 714 

«2) (1877) I. L. K. 2 Gal. 446. 
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Debt (1) tlie plaintiff sued Cor construction oC a Will, for administration 
of the property demised, and for the immediate possession of immoveable 
property at Hooghly. Following the decisions in Delhi end London 
Bank v Wordiei 2) and Kellie v. Fraser (3 j, it was held that the suit 
was for land. The facts of this case seem to me to^ show that as far at 

least as the third and fourth prayers are concerned the suit ne 

land. This appears to me certainly so m v.ew of the case of the , Delhi 

, t -pv v ttt ? • nnr i t cpfl no reason at all lor not tollo^v 
and London Bank v. Worhe (21 and 1 see no reason * Hecision 

ing that ruling in consequence of anything that is found m the decision 

ibVlliev. Frcsr '3]. aifteanc “TCnd « 8r,1 

seems to me to show that this is y ' "J,, > 51 , but on looking 

struck with the case of Bunco La - Loh • * nd . infcly elear that it is 

into the facts of that ease I think that 1 , • i.:ff is seeking to 

entirely different from the present one Wha the pi antiff^is^seeUrn, ^ 

do is to do something, which will direcy tf Under citC umstances 

I held that this is a suit for land outside the Jimlotioseit ^ ^ ^ 

concerned. [66] It then remains to be considered whether^I an^ ^ 

tain the prayer for an account by th- - sta bles referred to by the 
damages in respect of the pulling down - ontertain either of these 
plaintiff. It seems to me clear ^ ha \, 1, ^“gag^^sbiT in’existence and 
two prayers. The plaintiff alleges that determined till this 

neither of the questions that I have referred to can 

point is decided. , . , f : c f nr some purposes his 

The plaintiff alleges that the e on • ^as taken place under 

trustee. This again depends entirely upon what bas gsed ^ cosfcs . x 

the lease. The result is that this sui ’ o{ fcbe caS0 made an offer 

have to add that the defendant at an ear y ", was terminated, the 
that, if the plaintiff would admit that the 00 wbic h he 

question of the defendant's. liability to account for K. 

has received, should be decided. 

This offer : was not accepted by the f* Jal 

Attorney for the plaintiff * Fox an Agarwalla. 

Attorney for the defendant : Manuel and Agarw 

« o. a * «.^ a , ” > - 

1671 OMMINAt^VISION ^ 

Before Mr. Justice Brett one f w r. 

FM.™.. H«H- CbIiTEMB Y' EMI.KBOB.* 

[ 31 st July, 190».J ^ s u»marilv- 

Summary trial—Jurisdiction -- facts ^^^^LDhtraint, ^22^^ ° 

Criminal Procedure Cede (Act V (Bengal Act 111 of 1884). 

the Hi sir fss warrant—Bengal Mnntcip famines the jurisdiction of th 

It I, ,b. complaint ’STboTf“ d lh ' ^ 

Magistrate to try a case su , • nt taken together. _ _ _ 

quent examination of t b^co^P- 

* Criminal Beferenoe Ho. U*oi 1908, J # a 0 

Durbhunga, dated the 9th July 190 . , (1898) r. ti.uR- 26 CaI * 20i ’ 1 

(11 <19011 T. L. R. 79 Cal. 815. or. H. 718. 

(9) (1876)'!. T,. R. 1 Oal. 849. 

(8) (1877)il. L. B. 2 OaV-446, i 
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Where it appeared from the complaint and the sworn examination of 
the complainant that the facts amounted to an offence under s. 186 of 

the Penal Code ; — 

Held, that the Magistrate had jurisdiction to try the case summarily. 
Rtc/in Shark v. Saber Mollah (1) referred to. 


Where the digress warrant authorized the distraint of the moreables 
of the defaulters, wherever found within the Municipality, or any other 
moveables found within the holding specified, it was held that the tax 
darc^a was justified in attaching goods proved to belong to the defaul¬ 
ters, which were found within the municipal limits. 

[Bet : 43 I. 0. 407=1913 Pat. 78]. 


Crimin 4b Reference. , , , , , 

ON the 95th March 1905 a complaint was lodged by one Binda 

Charan, tax-daroga of the Durbhunga Municipality, before the Deputy 

Magistrate in charge at Durbhanga, “ that on the day previous he had 

gone to realize municipal taxes duo from one Haridasi and Baroda Kanta 

Chatterjee, who had a Oiop under the fictitious name of Minto Brothers 

within the jurisdiction of the Durbhunga Municipality ; that he ordered 

a peon to attach ten tins of red powder from the shop in the presence of 

one Fanindta Nath Chatterjee, hut the latter ordored his servant to 

obstruct the attachment and not to allow the properties to be removed 

from the shop, and further [681 criminally intimidated him and his men, 

and that Fanindra and his servant having showed force, ho sent for the 

head-constable to help him in making the dtsbraint, but that both the 


accused resisted his legal action.'* 

The complainant applied for summonses under s, 186 and s. 504 of 
the Penal Code. 

He was examined on oath and stated as follows :— 


“ I went with a warrant yesterday to realize the municipal tax from Hari¬ 
dasi and Baroda, who have recently opened a shop under the name of Minto 
Brothers. I went to the shop. My peon attached ten tins of red powder. A 
boy, named Fanindra. ordered his peon to take away the attached tins, and 
the latter then seized them from my peon. I sent for the head-constable to, 
help me as prov'ded bv law. In his presence also the bov intimidated me, 
and said he would not allow the attached property to be taken away. " 

The Magistrate issued warrants under ss. 186 and 594 of tho Penal 

Code, but trie! the case summarily, and convictod the accused under 
section 186, and sentenced them to fineq. 

In his subsequent examination during tho trial the coraplainab 
omitted all reference to the criminal intimidation, and only alleged that 
the property attached had been re-taken from his peon at the order of the 
petitioner, Fanindra, who angrily refused to allow it to be distrained. 


The distress warrant purported to be against tho firm of HarMas* 

Barova Kant Chatttrjcc, and was in tho terms set forth in tho judgment 
of the High Court. 

Upon motion to the Sessions .Tudgo of Durbhunga by the acousod, ho 
referred the case, under s. 438 of tho Criminal Procedure Code, to the 
High Court, recommending the reversal of the convictions and sentences. 
The materialportions of the Letter of Reference wore as follows 

to his ?? UtV M ^ isfra,e ’ s ran be sustanied. In addition 

c riminal ly intimidated, the tax-daroga in his examination b T the Deputy 

0902) I. tnr^FcTfti. 409 
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Magistrate also said he had beeu intimidated, which must, I think, be taken to 
mean criminally intimidated by the petitioners. At the subsequent trial no 
doubt he omitted all reference to any suen oltcuce and merely spoke of the 
distraint having been angrily resisted. The jurisdiction ot the Court would 
appear however to be determiued, as a matter ot principle, by the petition of 
cjmplaint, unless possibly there may be anything in the examination of a 
complainant to show thattne otfeuce stated in the petition was not committed. 
[69] The ruling in Bishu Shaik v- Sauer Moilah U) is an authority in support 
of this view. I lay strets upou this, as in a very recent reference, Emperor v. 
Ram Narain Jha , where the examination of toe complainant had not been 
properiy recorded and where I did not quote this ruling, a Divisional Hunch 
of the Hobble Court followed the complainant’s sworn statement as deter- 
miniug the jurisdiction, in preference to the petition of complaint itself, which 
recited an otlence, which was not triable summarily. A municipal tax-daroga 
is a public servant, and the olience complained of fell properly under section 
189 of the Indian Penal Code, which is not triable summarily. It appears 
to me that the Deputy Magistrate acted without jurisdiction in holding a 
summary trial. There is also in my opinion another serious defect m the 

proceedings. The tax-daroga protested to act under a warrant issued under 

section \IZ of the Bengal Municipal Act UH ot 1«8U 
thoristd him to distrain the moveable property of Haridasi “*** 

Chatterjee. In his evidence at the trial, he states that this was the uame o a 
shop, which he was informed was owned by the petitioner* and others,.that^the 
shop was closed, and that he proceeded to another shop ■opeue<d in the name 
of Minto Brothers , which he was informed was owned by th^ owners of 

> h "I> U°Hda*i Baroda lianr » b t M b , ak80 by 

X ToiLr., ibe daroga exceeded his .mb,ejw ■“«' 

It «ppe„, ,o me ini material 

log is baseu on no evidence but the more neaibay . ailtti0 rised the 

the owners of the two shops are the same P® I?0D • Chatteriee relating 

attachment of the property of Handast Baroda Kant Ohattenu ' wiau g 

to a particular holding, 11771, and owners^lf" t’herefoie, the offence fell 
forming the ostensible property of o her own ■ • » netitioners would ap- 

murely under section 186 of the Indian Penal Code the ^ 

sr msfs -ay* 

d“““LmmS tbal .be Magistral «d« 
be set aside, and the fines, if paid, be refunded. 

sr; v . sx —o< *. 

learned Sessions Judge in his Letter of Reference 

Mr. Orr (Bw-lf W «.«»)<» ^5 “onXm 

the evidence in this cade shows that the a 6 y therefore, jurisdic- 

s. 186 ot the Penal Code, and the 11 ^lu stik i. S'*" 

tion to try the case summarily, g casQ werQ quit)e different. 

Mollah[ 1) is distinguishable. The facts seizing any moveable 

The distress warrant Justified th ° o£ tbe municipality, and 

the Magistrate found that the property attached belonged 

&nd were within such limits.___ _ ___— 

7“-- " " ,n\ (1876) 25 W. R* 

ft) (1902) I. L. R. 99 Cal. 409. * ' * 
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86 Cal. 71 ‘ «»•*« aiuu -- iY#1, 

,, AXir , «> vvi.q 11 i’his is the reference by a learned Sessions 

Jud^of Diu bbung* for war Jing tho c , ot Ffadm Nath Chatterjee and 
ibanJoo fcban, who woro oonv.clM by a Hepuby Magistrate under 
section Wu oi tho Indian lVnM Code and sentonced to pay a lino of 
Ks. 50 and 14s. 20 respectively, wir.li a recommendation that the convic¬ 
tions and sentences should be set aside. . . 

Xwo . rounds have been suggested tor the interference ol this Court. 

First, that tho Magistrate had no jurisdiction to try the case summarily, 
inasmuch as the complaint tiled by tne complainant discloses an offence 
punishable under section l8‘J ol the Indian IVnal Code, which is not 
triable summarily, and secondly tint tho warrant ol distraint made over to 
the complainant authorised him to distrain tho properties ol the defaulters 
named therein found in certain picuiisor* de>ciibed in tho warrant. It 
has been found that tho goods which had been placed in tho premises 
nameu in the warrant, had a short time previously beon removed to 
another shop, which was fictitiously opened under the style of Mtnto 
Brotheis, but which was really in tho same ow nership as the old shop. _ 

It is contended that tho tax-daroga under this wairanb had no right 
to seize the properties in tpo shop owned by tho Muito Brothers. 

On tho tiist point the learned Sessions Judge rolies on the case of 
Bishu Bhaik v. Sub.r bio Ball (ij as an authority for showing that the 
jurisdiction oi a Magistrate to try a case summarily depends on 
the wording of tho complaint. I bat case, however, doos not lay 
down any such proposition, lb L71J was there held that on the facts 
before the Magistrate the oliencos complained ot wero nob triable summa¬ 
rily. 1 ho petition ot complaint discloses the commission ot a much more 
serious otience than tho otlonco tor which the Magistrate lias hold a sum¬ 
mary trial. The examination ot tho complainant, which has not been 
properly recorded, does not show that the otlonco so complained of was 
nob committed." lb is clear in this case both from tho complaint and from 
the sworn statement ol the complainant that tho facts stated do nob 
amount to anything mure bhaQ an ollonce, which is covered by section 186 
ot the Indian Penal Code. We, therefore, think that the Uepby Magis¬ 
trate had jurisdiction to try the case summaiily. 

On tho second point also wo are unable to agree with the learned 
Sessions Judge. Tlie luim ot tho wauant authorised tho tax-daroga M bo 
distrain tho moveable properties ol the said defaulters, wherever they may 
be found within the Municipality, or any other moveable properties, which 
may bo found within the holding specified in tho margin to tho amount of 
the said sum. Once it is established by evidence that the goods, which 
were sought to be distrained, bolongod in fact to the defaulters and were 
within the limits ol tho Municipality, the tax-daroga had complete jurisdic¬ 
tion to distrain them under this warrant for tho amount specified therein. 

For these reasons wo decline to interfere, and direot tho records to 
be sent down. 


U) (1902) I L. U ‘29 Cal. dO 9 - 
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[72] CRIMINAL REVISION. 

Before Mr. Justice Brett and Mr. Justice Byves. 

Kanchan Gorki v. Ram Kishun Mundal.* 

[llth August, 1908]. 

Complaint—Magistrate—Oompiaim to M&gtsirat* in charge of the sadar—Reference ^ 

of cimpla'tn io arulh'.r Magistrate for inquiry and repjri—Jurisdiction of latter ^ $ 

to direct prosecution of tin comul imam befo'd dismissal of the complaint—JudiCai 122 . 
procieding**’—Crimmit Procedure Jodi \Act l of 1893) «s. 4 \m) and 476. 

Where a complaint was lodged beioro the Seaior Deputy Magistrate in 
charge oi the tadir 9 who lefecrad it to a Junior Deputy Magistrate "foe inquiry 
and report’ 1 , aud the latter, alter taking evidence, drew up a proceeding under 
s. 416 against the complaiuant, and submitted a report to the former Magis¬ 
trate, upon whiou no dismissed the complaint the next day 

Reid that the proceeding betore the Junior Deputy Magistrate was a “ judi¬ 
cial proceeding *' within a. 4 (w), and that he had jurisdiction under a. 476 of 
the Criminal Procedure Code to dicecs the proseoution of the complainant for 
an oflenoe under s all of the Penal Coda committed before him. 
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Criminal Rule. . . . f n , 

On the 1st June 1908 the petitioner lodged a complaint before babu 
S. K. Mukerjee, the Deputy Magistrate in charge of the sadar Purnea, 
against one Ram Krishna Mundul and others, alleging that they went to 
his house on the 28th May 1908 and extorted Rs. 50 from Km It 
appeared from the order-sheet of Babu S. K. Mukerjee that on the 1/th 
June he referred the case to Mr. E. A. Oakley, a Deputy Magistrate for 
inquiry and report,” and the latter in his Explanation to the High Court 
admitted that the case had been sent to him for that purpose. 

On the 2nd July Mr. Oakley examined the and 

some of his witnesses, and having disbelieved 0 P„ ru , e ,, ■ ’j 

drew up a proceeding on the 9th instant, under s ear 

Procedure Code, against the petitioner, and [/ ] pu im o f rded 

when called upon On the same day be drew up ^V'^/Pllrof the 
it to Babu S. h..Mukerjee with the order under s. 4/6. receipt of th 

report the latter, on the next day, dismissed the complaint und« s_203 oL 

the Code in the absence of the petitioner and without recording any 

sons for his order as required by the section. npa %v u 0 

The petitioner thereafter moved the sessions u 0 the ’ High 

refused to interfere. He then obtained the pre e „ Muker- 

iee, had transferred the case to Mr. Oakley for mouryand repo t on y, 
and the latter did not take up the case for trial bu> merely ^ s . 

wSSScSZ urRU 1 the'eas^ was^egally disposed of by Babu S. K. 

MUk 2r. 9 brr (Deputy Legal The° isenforDepMy Magistrate 

of transfer to Mr. Oakley was not illegal. Ike * Oak i 0V . The 

tad power under s. 192 of the Code . fc ° ”. al r proceeding ” under s. 4 (m), as 
Proceeding before the latter was a judicial proceed ng ^ ^ Then 

te had the power to examine, and did exami ■ £ the complai- 

onder s. 476 he had jurisdiction to direct the PX^Tcommitted before 
nant as the offence under s. 211 of the Penal Code was comm 

him - 


• it* •• -nt 845 oi 1908 against the order of F. S. Hamilton, 
SeiBions Judge o! Purnea, dated the Urtb J u y 
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had no jurisdiction tr j a j Further he had no power 

88 0. 72=-i only for inquiry an ’®p ‘ t;ti r ut ktil fclae complaint had been 

1.0. 203*9 to direct the prosecution of the petitioner, N } M k v 

Or. L i 2B8 dismisse d by the senior Deputy Magistrate , Jogendra JSatli MooKerjee V. 

" Emve-or ilJ and Queen-Empress v. Sham LaU k*)- . 

%] BBEIT AND RYVE3 JJ. It appears that the case out of which 

this Buie arises, was sent by Babu S. K. Mukerjee, who bad taken cogni¬ 
sance of it, to another Deputy Magistrate, Mr. Oak ey, for inquiry prior to 
the issue of processes against the accused. Mr. Oakley made the inquiry, 
examined witnesses, and came to the conclusion that the case as presen¬ 
ted, by the complainant, was false and, therefore, he took proceedings under 
section 476 of the Criminal Procedure Code, and committed the complai¬ 
nant for trial under seotion 211 of the Indian Penal Code. 

1 he present Rule was obtained on the District Magistrate to show 
cause why the proceedings drawn by Mr. Oakley under section 476 of the 
Criminal Procedure Code should not be set aside on the ground that, after 
the case had been transferred to Mr. Oakley by the Deputy Magistrate 
BabuiS. K. Mukerjee, for inquiry and report only, Mr. Oakley had no 
jurisdiction to pass an order under seotion 476 of the Criminal Procedure 
Code, until the original complaint was disposed of. 

Whether the case was sent to Mr. Oakley by Babu S. K. Mukerjee 
under the provisions of section 192 or under seotion 202 of the Criminal 
Procedure Code, it is clear that Mr. Oakley, in carrying out the order 
received with that order of transfer examined witnesses and recorded 
evidence on oatb. In our opinion the proceedings conducted by Mr. Oak¬ 
ley, who is a Magistrate, fall within the description given in seotion 4, 
Clause Iwi) of the Criminal Procedure Code of “judicial proceedings.” 
That being so we must hold that, under the provisions of seotion 476 of 
the Criminal Procedure Code, Mr. Oakley had power to take piooeedings 
under that section against the complainant for any offence reforred to in 
section 196 of the Criminal Procedure Code committed before him or 
brought to his notice in the course of those proceedings, and to commit 
the accused for trial for having committed that offence. 

We must, therefore, discharge the Rule. 

Rule dhohaged 


36 C. 76 (=12 0. W. N. 1002= 1. I. 0. t2S). 

[76] ORIGINAL CIVIL. 

• Before Mr. Justice Chitty. 

POOBENDRA NATH SEA V . HEMANGIM LABI.* 

[1st, 2nd and tith July, 1908.] 

Hindu Law—WiUJccisitictun ©/_ Ditecitm as to management oj prot erft/— Gi/ii 
Exprese gift or no xcords oj giJt-Paititnn-WidLio's right to share on partition. 

An express[ gilt by will of properly by a teBtator to bis sons will defeat the 
rlgot of a widow to a share on partition. 

* Original Civil Bail No. 185 ol 1908. 

(1) (1906) I. L. R. 88 Cal. 1. v 2) (1887) 1. L. B. 14 Cal. 707 
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Debondra Coomar Roy Choudhry v. Brojondra 
lelerted t». 


'oomar Roy Choudhry (1) jggg 


rened t*. . t JflLY i f 2,6. 

Whare howeve* a will contains no words o! gift to tba sons, but moraty __ 

operates to postpone a partition ol tho property to a particular data with di- ORIGINAL 
reotlona as to management in tha meantime, the property vast* in the widow cuvifc. 

as exeontrix for that purpose, and the sone take the propirty as on an intes- __ 
taoy and not by any bequest. 26 G. 75=12 

Kishoro Mohun Ohose v. Mont Mohun Ghost (7), SoroJah Bosses v. Bhobun 0. W. H. 
Mohun Neoghy (8) referied to. ^ bqV' 

Where a widow ia entitled to a share on partition, her right ia not affected 
by the f*ot that she had already inherited a share from one of her aons. 

Jagomohan Haider t. Sarodamoyee Bosses (4) referred to. 

The share, whioh a widow takes as heiress of her eon.is not Btridhan property. 

Jodoonath Dey Sircar v. Brojonath Boy Sircar r 5) referred to. 

[Bel. 19 0. L. J 84=21 I. 0. 979; 66 I. 0. 121=84 0. L. J. 29=90 I. 0. 124*1925 A. 

I. R. Mad 645.] 

Original Suit. 

This was a suit brought} by the plaintiffs Poorendra Nath Sea ana 
Basudeb Sen for the construction of the will of their deceased father, 

Baikunta Nath Sen, under the following circumstances. 

Baikunta Nath Sen, a Hindu landholder of Calcutta governed by the 
Bengal School of Hindu "Law, died on 16th April 1895, leaving a wi , 

*?hich he had made and published in the Bengali language in the year 
1895. By his will he appointed his wife Srimati Hemangini Dasi, e 
1st defendant, his sole executrix and, except for certain Governmen 
securities, [761 he bequeathed the whole of his property to his six. sons, 
bub postponed the partition of his properties by the executrix, until ms 

youngest son attained the age of 21 years. 

The provisions of the will were as follows: ... ^ t_ v 

1. I make the last will revoking all previous dispositions made by 
fflo. On my demise, my immoveable and moveable proper le , 

disposed of and all acts in respect thereof done according to the purport 

Jt' I appoint Srimati Hemangini Dasi, my wife inhabitant of No. 

my demise my entire estate shall « come into her hands and under her 

anagement. ^ shall collec t my dues of all descriptions and 

Pay off debts, if there be any. , N , . 4.u« said exe- 

4. With reference to the state (income) of m^ G ,, marriages and 
cutrix shall meet requisite expenditures for performi g ^nd f or 

social rites and observances relating to (my) unr3 ^ a , * education and 
coking after and making management of the estate and for education 

°r preservation of health. , _. nt .„unse Government 

\\ The said executrix shall be competent P s ^ a p mer g e in 

securities with the surplus of my estate. The said p p > 

6. My sons possess no right to the Governnmnt Srtmati Hemangini 

having purchased or endorsed in the name of my. 

D asi, have given to her. # T . .. attaining the age 

•7. . On my youngest son Sriman Jagabpa an d c>ive it to 

0{ 21 years the said ex^utrix shall divide my estate among and D i 

5 y_gOPS in equal shares 


(1) (I860) T. L. R. 17 Cal. S86. 

o }£ 85) hTi. R. 12 Gal. 65. 
i3) (1888) I. L. R. 15 Gal. 292. 


(41 (1877) 1. L B. 3 C ^ 85 149 * 
(5) (1874, 12 B. L. B. 885. 
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■i l( . r ; v before making division of the estate in 

8, Hthes.id M ‘ ^ Mj , ;l before bar Seetb, appoint to her 

*-*" •• s z S T Nir “ dr : 

J—'If o ^ t i ^ the 1st defendant Srimati Hemangini 

daughters by a piei-ece rijiji unmarried daughters and six 

36 C.V “ ^ plaintiffs, Poor endra Nath Sen. Basudeb Sen and the 

1003 - Fr sr 

si a nc a o P atained theh majority, the youngest having attained the ago of 21 
vearson the 1st August 1906. . . „ . 

Y On the 7th June 1895 the 1st defendant Srimati Hemangim Dasi 
applied and obtained probate of the will of the testator and took possession 
of all the property. Thereafter disputes arose between the parties regard- 
inc* their rights and interests in the e c tate, and a suit was instituted in 
1895 by the two eldest sons of the testator. On the 27th March 1896 
judgment was delivered in the above mentioned suit, whereby the will 
was partially construed, and it was held that the plaintiffs had no right to 
immediate partition, as the youngest son had not attained the age of 21 
years. The suit was accordingly dismissed. The sons, having all reached 
the age of 21 years, the plaintiffs called upon the executrix to make over 
their shares, but in spite of repeated demands she neglected and failed to 
do so on the ground that she was entitled to have a further share in the 
estate equal to that of one of her sons. The plaintiffs thereupon brought 
the present suit for construction of tho will, and for partition, and for an 
order that the executrix be directed to render an account, and further that 
a Receiver be appointed to take charge of the estate and make over to the 
plaintiffs their share of the rents, issues, and profits, or that she be re¬ 
strained by injunction from intermeddling with tho estate. 

On the 17th April 1907, after tho institution of the suit, the 6th 
defendant, Jagatpati Sen, died. 

The 1st defendant, Srimati Hemangini Dasi, in her written statement, 
submitted that upon the partition of tho testator’s ostate she was entitled 
to a share equal to that of each of the testator’s sons, and that no case had 
been made out for the appointment of a Receiver or for an injunction. 

The 2nd, 3rd, 4th, and 5th defendants in their written 
statement denied taking part in the management of tho ostate 
[78] except in so far as the 2nd defendant, laganath Sen, had carried out 
the instructions of the executrix, his mother. They alleged that tho ac¬ 
counts of the estate woro all along kept by Nirendra Nath Sen with 
the help and assistance of tho plaintiffs, that he for sometime had looked 
after the estate for the 1st defendant Srimati Hemangini Dasi. That 
they had all along been ready and willing to como to an amicable settle¬ 
ment with the 1st defendant regarding the partition of tho testator’s estate, 
and that the object of the plaintiff’s suit was merely to harass tho defend- 

. ants, and lastly they submitted that no Receiver should ho appointed to 

take charge of the property. 

Mr. Ghakravarti (with him Mr S. K. Mu 1 lick ami Mr. A. N. 
Chaudnuii] for the plaintiffs. Tho testator can deprive tho widow of hor 
share in his property on partition. Dcbcndra Coomar Boy Ohowdhru v. 
Bro]endr a Cooma r Boy Chowdliry (1), Strange’s Hindu Law, Vol I, page 


(1) (1890) I. L. R. 17 dal. 886. 


m] 
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171 , Shama Charan’s Vyvastha 46, the Dayabhaga Chapter ITT, section 2, 1908 

verses 29, 30. Mayne’s Hindu Law f7th edn.\ page 616, Sirkar’s Hindu JOLT 1, 3,8. 
Law (3rd edn.\ page 228, and Bamaioati Koer v. Manjhari Koer (l) refer- 0biO!NAL 
red to. The case of Kishori Mohun Ghosev. Moni Mohun Ghose (2) is L qivil. 
distinguishable from the present case. A widow on partition of her —— 

husband’s property is not entitled to have the whole of the property charg- 
ed with her maintenance, but only that portion of it, which is allotted to j'q 

her son on partition. Kedar Nath Goondoo Ghowdhri/ v. Hemangini 528.* 
Pass* (3). A share allotted to a mother does not become hers absolutely, 
so as to pass her stridhan heirs. Sorolah Dossee v. Bhoobun Mohun 
Neoghy ^4). 

Mr. B. K. Lahiri for the 2nd defendant, 
the widow entitled to a share, which 
son who is now dead, and having in- 
a«ain claim a share ? I submit she 


Mr B. C. Milter and 
Nirendra Nath Sen. Is 
she inherited from her 
herited this, can she 


cannot. If the Couit holds that there is a disposition in my 
[79] favour then Deb'.ndra Coomar Bov Ghowdhr>i v. Brown Ira, Goomar 
Ron Ghowdhru (5) is conclusive. We start in this case with a disposition, 
which is not binding under the Hindu Law. I submit this is a case of a 
will and not an intestacy : Phillips and Trevelvans Hindu Wi s pa 
HO, Tuqmohandao Mangaldas v. Sri ManoiMas Nathubhou W, BJugaba^ 
W„„ Kali 0 farm Sim* <7>. No teoho.cl words «• 

to construe the gift bv a testator. Hmdu Wills Act, sec i , 

on Wills, Chapter XXXT, page 3<?9. Since the Inhcritanoe Ac the heir 
takes as purchaser. When joint family property has bee n parti tionod b> 
the sons after their father’s death, the widow shares equ ... b 

or legacy she is entitled only to so much as ^ken togetbeJ with what 

she has received would make her share equal tot a Hindu Law 

Ksfcon Mohun Ghose y. Moni Mohun Crhosc (2), M^e s Hindu Law 

Pago 618. As to the form of a decree in a “‘ h f 8> The case 
the ease of Jodoonath Dev Sircar v. Broionath Dev Strear ( ^ ^ 

of Jugomohan Haidar v. Sarodamovee Dosses . Bamawati Koer v. 

Court holds there is no gift to the sons under the will. TtoiWM™ 

Manjhari Koer HI is direct authority on the na u Sankalehand 

On the question of rc< judicata see Ghela tchharam, y. Sankalchan 

detha ( 10) and Shib Charon Lai v. Ttaghn Nath 1 11. Q R Dfl|i 

The Advocate-General (Ernble Mr. ’ entitled to a share, to 

f or the 1st defendant. As mother and heiress I am entitled tea ^ T am 

which the son would have been entitled. lE ° ^ . p aya bhaga, Chapter III, 
entitled to a share on the estate on part • t y, an q that 

section II, verse 31. What is deducted xs st ™* ] the nature of 

being so the widow takes absolutely, if n • fc ^ 0 son? The 

a widow and the moment shedies.it g° 0S J*■ ,, j. no t her stridhan 

share given to the brother on partition to 01 * . v Q ^ oes no t get 

Property ; that is to say, she is to get her s ’ The f aC fe that 

Hridhan: Sorolah Das-si v. Bhoobun Mohun Neoghy 1 * * 4 •_ 


1 '190R1 4 n. I,, j. 74 , 77 . 

'21 liflfta) r r.. -R. 12 r a i 1R5. 

J’ (1P8B) T.T,. R 18 Oal. 896. 

4 Jiafls) T Tj . R . 15 r a l. 992. 

(1 8901 T.L. r. 17 n a l 886 . 

* 'Wffl I. Tj. R. 10 Bom. 528 , 676 . 
l7) ( 1906 ) I.L. R. 82 Cal .1992 : 1 C. 


Zi. J. 492. 485- o 90 

(fP ‘l c 74' 12 B- IrB- «S' q 8W - 
q) .1877) I. T. R 8 r»l. 149. 

iio) (isos) i. * 

Till) (18951 T. B. B. 17 All. 17 
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I „ 0 b a share as heiress of my son does nob disentit e me to.take bhe other 
1808 share- Jnnomohan Ualdar v. Sarodamon'cDassee fl The rule bhab bhe 

JUDY 1, 2. 8. Mother should have a share is most useful to prevent brothers from parti- 

- firmin'' If b V the will, the property is to he given to the sons then the 

Obioinah m , nirn Coomar Bon Ghowdhrn v. Brojendra Coomar Bon 

— Ghowdhrn f2l is againsb me and I cannot get a share, but this does not 

86 C. 75sr12 exclude mo from maintenance. 

C. W. H. A b frorQ fc h 0 w iH, I am entitled either to a share or to mam- 

1002 =' 1 °' benance ■ Jovtara v. B amhari Sirdar <3). No provision made by a Hindu 

testator can'deprivo the widow of her indefeasible right* to maintenance 
for her life as lone* as his estate remains. If the testator cannot deprive 
the widow of her right, a fortiari nobody else, who inherits the testator’s 
estate can Mayne’s Hindu Law, page 822, paragraph 609, and 
Dayabhaga, Chapter II, section I, verses 57 and 59, also section % verses 
30 and 31, and Jugal Kishore v. Maharajah Jotindro Mohun Tagore (4) 
referred to.* There should be some words of gift. Tho testator in his wil 
is not considering the question of giving, he is considering the best way 
of having tho property managed : Debendra Coomar Boy Choiudhry v. 
Brojendra Coomar Boy Ghowdhry (2). If there is no gift, I am entitled 
to a share on the majority of the sons : Kishori Mohun Ohose v. Moni 

Mohun Ghost (5\ 

Mr. ft. C. Chatter jet (Mr. S. B. Dass with him) for tho defendants 
Ta^anath Sen and Jagadish Sen adopted the arguments of the Advocate- 


General. 

Mr. Chalcravarti in reply. A mere direction to an exeoutor 
to pay and transfer is sufficient to show that there is a gift, Tn re Bennett'a 
Trust (6), In re Wreu (7), In re Bevan’s Trusts W [8ll Theobald 
on Wills, page 5^4. The case of Kishori Mohun Ghoie v. Moni Mohun 
Ohose (5) is distinguishable from the present. 

There cannot he any res judicata with regard to any question of 
law. If there is a gift, then Debendra Coomar Boy Chowdhni v. Brnyndra 
Coomar Boy Chowdhry (81 shows that tho widow cannot take a share, hut 
that she is entitled to maintenance provided she needs it : See Sama 
Charan’s Vyvastha, p^go 46. If the widow does not come in as a sharer 
with her sons on the ground that the testator gave his entire property to 
his sons, then she is entitled to maintenance. Ma harani Beni Per shad 
Kom v Dudh Nath Boy (9). . Under the will tho testator did contem¬ 
plate a surplus and wo are entitled to see what the widow received. There 
should therefore bo an enquiry calling upon her to give an account of her 
dealings with the property. 


Cur. adv . vult. 

CH1TTY J. This is a suit by two of the six sons of the late Raikanta 
Nath Sen against their mother and throe brothers. Their mother Srimati 

, . , , . . V as oxooubrix of bhe will of 

her husband, in her personal capacity, and also as heiress and legal 

representatwe of the sixth son. .Tagatpati Son, who died on the 17th April 

1907 after the suit was first instituted. The present suit was first 

instituted on tho 20th August 1906. In consequence of the leave under 


(11 (1877 i I. u R. a Cal. 148. 
i2) (1810' I r,. R 17 Oal. 888. 
(81 (1814) T T,. R. 10 Oal. 618. 

(4) (1884) D. R. 11 I A 66. 72. 

(5) (1885) I. Xj. R. 12 Oal. 165. 


(R (11,-57) 8 K and J. 980. 

(7 1885.) T, R. 80 Oh. r> 607 

,nV, 1flq7 ' T ‘ R - 34 0h n 716 

*P> (1890) 4'0.,W. N. 474. 
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Clause 12 having been informally granted, it ’was withdrawn and instituted ^gog 
afresh on 14th February 190S. I he object of the suit is to have the will jutv 1, 2, 6, 

of Baikanta Nath-Sen finally construed, and to have the property parti- - 

tioned among those persons, who ate entitled to it. An account is prayed °q I i ^ AL 
for against Hemangini 1'asi and, if necessary, administration and other . 

consequential reliefs. , C, 76=12 

'lhe main question for my determination is, whether Hemangini Dasi 'C. W. N. 

is entitled on partition not only to the share of her deceased son Jagat- ^02-1^1. u. 

pati Sen (which is admittedj, but [.82] also to another share as a mother 
on her sons dividing the property among themselves, lhe solution of this 
question appears to me to rest solely on the construction to be 
put upon the will. II that will contains * an expiess gift of 
Baikanta Nath Sen’s property to his sons, then tho right to the widow 
to a share on the partition is defeated : See Debcndra Coowuir hoy Chow- 
dhryv. Brojendra Coomar hoy Ghowdhry (1), and she takes only the 
share inherited from her son .Jagatpati, i.e., 1-6. If on the other hand 
the will merely operates to postpone the partition and the sons take the 
property as on an intestacy, it appears clear from the texts and the 
authorities, that the widow 7 is not deprived of her share, as such, by reason 
of her having inherited a share from a deceased son ; that is to say, in tha 

case she would take 2-7ths. . . n 

Baikanta Nath Sen died on the 16th of April 1905 and his will, 

which was made in the year 1890, was duly proved by his widow, e 

sole executrix. The will directed that the property should be divided 

among his sons in equal shares, when his youngest son Jagatpati a 

the age of 21 years. This happened on 1st August 1906. n , 

present plaintiffs ffled a suit (No. 592 of I895j in this Court claiming^ 

they now doj partition of the property, lhat suit was hear y 

Ali J., who decided that there was an absolute gift of the income of th 

whole estate to the executrix to be applied by her at her so e . 

up to the date fixed by the testator for division among his sons, 

postponement of their enjoyment was therefore valid '» T d<l0 also 

was premature. It was accordingly dismissed, lhe nnst-uone- 

held that there was no gift whatsoever to the sons, bu me y P 

ment of the partition; It would seem, however tha.the 

last question was not absolutely necessary tor the 

that suit, and it cannot therefore be regarded in a y y ^ 

judicata between the parties. An issue was also raised ® ^ 

suit, but not decided, whether the widow would de 

a share on partition. The translation of the will, which accuracy. 

, for the purposes of probate, appears to be wan g QH akravarb i 

criticising the translation of clause 1 and the Advocate-■'3ne 
Clauses 4, 6 and 7. With their assistance and that of my m P 

ffave had no difficulty in ascertaining the true meaning. immove- 

Clause 1 should run : Upon my demise my moveable and immj 
able properties shall vest ( benoisto) and all affairs in connection 

shallbe performed according to the provisions hereo . condition 

. Clause 4 : A he said executrix shall, regard being had to the conditi 

of my property, aelray the n e cu=saiy expenses, &c., a to stan d 

Unused: ino Uovernmenc secuntios, wh t sons snail have no 
m the name of my wife, bnmati Hemangini Hasi, my sons 

light t hereto, _ _ _—— - 

v i8»0) 1. b*. B, 17 Cab 



19C8 

JULY 1, 2,6. 

Original 

OlVlL. 

38 0. 75=12 
C. W. ». 
1002=1 I. C. 
328. 
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Clause 7 ' On my youngest son Sriman Jagatpabi Sen attaining the 
ago of 21 years the said executrix shall divide my properties among my 
sons in equal shares (tullanse bibhag Icona diben). 

The opinion expressed by Ameer Ali J. is not binding upon me, but» 
it is entitled to weight and i should not venture bo differ from it, unless 1 

was compelled. 

After giving the will my best consideration however I have arrived at 
the same conclusion, namely, that it contains no gift to the sons, but 
merely operates to postpono partition to a particular date, with directions 
as to management; in the meantime the property being vested in the 
executrix for the latter purpose. I can find in the will no words of gift 
or words that can bo interpreted as such. The sons bake as bhe law 
prescribes and nob by any bequest of thoir father. In this respect the 
case appears to mo to bo nob distinguishable from bhe case of Kishori 
Mohun Ghosc v. Moni Mohan (Jhosc (i). Jt is true, that in that case there 
was no intermediate gift, though the testator directed that the executors 
should manage the estate, until his youngest sun attained majority. The 
[84J direction there also was to “ divide the estate amongst tire sons in 
accordance with the shastras.*' I do not think ‘that the addition of the 
words “ in accordance with tho shastras ” can make any difference. In 
either case the sons would take according to the Hindu Law. lhere, as 
here, there was no bequest to the sons, but merely directions as to 
management for a certain time and then partition. 1 cannot see that this 
ruling has been in any way affected by the case of Sorolah Dossec v. 
\Bhoooan Mohun Neoghy (2), which decided that tho mother’s share is 
taken, nob from the father's estate by inheritance or by reason of survivor¬ 
ship, but from the sons, in lieu of or by way of providing for that main¬ 
tenance, to which she is entitled as against thorn. 

If the mother is entitled, as 1 think she is, to a share on the partition* 

her right is not affected by the fact that she has already inherited a share 

from one of her sons. See Jugomohan Haider v. Sarodamoyee Dossee (8). 

That ruling of Kennedy J. is founded on the text in the Dayabhaga, 

Ch. ill, S. II, para. 31, and there appears to be no doubt as to its oorreot- 

ness. The only other matter, which I need notice, is one as to which 

theie is no dispute. It is cunoeded that in estimating the share, to which 

bhe widow is entitled on partition, credit must be given for any property, 

which she has received as stridhan from her husband’s estate, 0 . j/., in 

this case the Government securities mentioned in Clause 6 of the will, 

I he share, which she takes as heiress of her son Jagatpati Sou* is not 

stridhan , in that she has only a woman’s osbate. As to sobbing oil 

stridhan pioperty, which has come to her, See Jodoonath Doy Sircar v. 

brojonath Hey Sircar and Kishori Mohun Ghoso v. Moni Mohan 
Ghose (1), 

In the view 7 that 1 take of the ease it is unnecessary to discuss the 
question of the widow’s right to maintenance. There will be a deoree 
as follows: Declaro that ol the estate of Baikanta Nath Sen, deoeased 9 
the plaintiffs and the male defendants are entitled each to 117th 
absolutely, and that Siimati [85J Homangini Uasi is ontibied to 2J7 ths, 
i/ith as heiress ol Lei deceaseu tun Jagatpati ben, and tho other li7lh in 
her right as a Hindu mother uu partition, Knquiro of what that estate 


(Lo&J 1. T» li. 1J Cal. 165. 
\lbodj 1. L. li. io cat. 14 y a. 


v3. Ub r i7j 1 L. li. 8 Cal 149. 
WJ Ub74) 12 15. L, li. Wfi, 
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coasisled U) at the death of Baikanta Nath Sea, (2) at the dabe fixed by 1908 

the testator for partition, ois., 1st August 190B. Hamangun Bas. to JunvJ, 2. 6. 

account for all receipts and disbursements subsequent to tho last--neution- 0BimHA1 . 

ed data (this is consented to by the Advocate-General on her behalf;. 0iviEi> 

Inquire what stridhan property has come to Srimabi Hemangmi as] 
from her husband and taka it into account m estimating the With share, 

which she takes as mother on the partition. 1002=1 I. C. 

Costs of all parties of this suit, including resen ed costs to com 523 . 

of the estate. Commissicner for partition to be named by the parties 

before the Registrar within a fortnight. . t 

Commissioner to have power to make £ 

have liberty to sell the properties. Executrix to divide the approximate 
neb income in the meantime among the various beneficiaries. 

Attorney for the plaintiffs : G. C. Bose. ihakur 

Attorneys for the defendants : Bonnerjec and Bolder , A. A. Mur 

R. R. Dutt and G. Law . 


35Oaf. 36 (=1 I. 0. 76i=12,0. W. N. 924-3 0. L J. 3C0). 

[86J APPELLATE CIVIL. 

Before Mr. Justice'Brett. Mr. Justice U ltra and-Mr. Justice Uoxe. 

Prosahho Kumar Bose v. Sabat Shcshi Ghosh. 

[27th July, 1906J. 

Hindu Law—Pitride.lla Ayautvka ^^»\, s ^ s ^ i0 J S ° n °' marrM ° W9 

pre/erentio l htir—Dayabkagu Kaiya. orofcraiUial heir 

to U a d mftltie? a 4 augmet S, W 00 tit < r l irmi°a U ayautuk^striahan property of the 

“Cword • W 1 i« Dayabhaga, Chap, IV. seo. li, Para. 16 means an 

unmarried daughter. Bwdopaihya (1), followed. 

aam Goeat Bkutmlanee v. NaranG ~ Kumar Bose and 

Second appeals by the plaintiffs, Prasanna bum 

.pps.is «- out or 2 

recover possession of certain immoveable property 

thereto. A .. rloffindants are the married 

The plaintiffs are the sons and the jQ dispute wa s the 

daughters of one SarodaMoyi Basu The give n to her by 

pitridatta stndban of the said Saroda y , ^ l85 3 . The gl ft was 

made after her marriage. On the 7th of October i ^ ^ * bo the 

sons and three daughters surviving • inll e r itance from tneir mouher 

Collector to be registered as heirs y ^ g [ 57 ] an d the learned 

The applications were opposedby q£ Au g usb 1904, directing the names 
Collector passed an order on the 2 Registration Act, as pro¬ 
of the daughters to be registered, under^hmLand^g--—^ 

tiom E 

Nath fciajumdar Bubo*din»ie Jadgo ot j . dated iviaiou j* 1 ?, 1^0-, 

dwree ot Byauia Ohara* Uinl ^uaeUot ol ,*06. 

oihes auolofcouri uppe-ltf, Nob. mi, * ^ g c. h. L W* 

U) U9Q&J I. Ii. 83 Cato. ^ * 
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prietors of the property by right of inheritance from Saroda Moyi. Subse¬ 
quently, the lour brothers instituted tho aforesaid four suits. 

l iio defendants inter aLia pleaded that they were the preferential 
AfPELLAT? hour, and as such tho plaiuUlis’ suits ought to bo dismissed. ihe Court 


JS08 

JULY 27. 


Civil. 


oi tirst inioauco, i 


^ n the absence of the defendants, decreed the plaintiff s 

™ r sr- i suits holding that tho property was aijauluka stridhan of the mother, and 
I C 766=12 that the plaintiffs as sons were preferential heirs to the married daughters. 


C. W. N. 


Un appeal, the learned Subordinate Judge set aside the judgment of 


924—8 C. L. ^ Court of tirst instance and dismissed tho suits. 


/. 200 . 


Against these decisions tho plaintiffs appealed to the High Court. 

1 he appeal came on for hearing before Mr. Justice Brett and Mr. 
Justice Coxo, and there being a difference of opinion their Lordships 
delivered the following judgments 

Breit J. The appellants in these four appeals are the four sons and 
the respondents are the throe married daughters of Saroda Moyi Basil. 
On the i5th June 1853, Sa oda Moyi received a gift from her father of 
taluk Key Chandra Sarma No. 5480. This was after her marriage. On 
the 7tb October 1903 she died, leaving four sons and three daughters her 
surviving. Three of the suns, othor than the appellant in appeal No. 
2095 of i906, applied bo the Collector to be registered as heirs oi the taluk 
by right of inheritance from their mother. They wore opposed by the 
three daughters, and, on the 24th August 1904, the applications of the 
suns were refused and an order was passed to register the three daughters 
as proprietors of the taluk by right of inheritance from Saroda Moyi Basu. 
Tbo lour brothers then tiled four suits on tho 5th July 1905 and following 
days, praying for declaration of their title each to one-fourth share in the 
taluk and for recovery of possession. 

Lbfc] In the Court of tirst instance the suits were heard ex parte in , 
the absence of the defendants, and were decreed, the Munsif holding that 
the taluk was aijauluka stridhan of the mother and that the plaintiffs as 
sons were preferential heirs to the married daughters. 

Un appeal the lower Appellate Court has set aside tho judgment and 
decree of the Munsif in all tho cases and has dismissed all the suits. 

Ihe plaintiffs, the four sons, have appealed to this Court in four 

appeals. Ihese have been heard together and will all be governed by 
this judgment. 

Admittedly the taluk, whioh is the subject of, the present litigation, 
is the pitndatta aijauluka stridhan of Saroda Moyi Basu, and the ques¬ 
tion, which we have to decide, is whether the sons or the married daughters 
are the preferential heirs. 

Ihe learned Subordinate Judgo has gone with great oare and dotail 
through the various authorities, and has oome to tho conclusion that the 
balauce of authority is strongly in favour of tho married daughters. In this 
appeal it has been argued by the learned Counsel for tho appellants that 

I, f 11 ,i — view whioh he has 

taken of those autbonfc.es, and that in fact they support the contrary view 
that tho sons are the preferential heirs. 

ihe determination of tho matter in dispute depends on tho construc¬ 
tion, wmch should be placd on tho passage in paiugiapli ill, s. n, Chap- 
ter TV 01 tne coition oi the L-ayabbaga oi Jimutavaimua fcas tianslafcou uy 
Colebiookej. In that passage Jimulavahana has adoptedUie law as laid 
down by Mann in bloka 11)8, Chapter IX. Tho passage, which is given 

m the vernacular in the judgment of the Subordinate Judge, runs as 
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follows As for a passage of Mm “ The wealth of a woman, which 
has been in any manner given to her hy her father, let the Brahmim 
damsel take ; or let it belong to her offspring. Since the tert specifies K „ nTlUX t 
" given hy her father. ” the meaning must he that property, which w s 
nivpp to her by her father even at any time other then her nuptials, shall e6 _, 

T891 belong exclusively to the daughter, and the term BraUmini is meHy 36 c c 766=12 

wor used which are translated as the Brahmin, damsel/ '9M V** 

ni Ican’ia,’ and the whole contest has centred round ^e po nt whether J. 

1 Icanua' should he translated to mean generally any ^aughte ^ 

include married or widowed daughters, or s ou e . defendants 

married daughters alone. Tf the first meaning e Q V < plaintiffs 

must succeed in these suits; if the second be preferred, the plaintms 

““flow Ms by to learned Coun.l f« the 

the first and obvious wav to ascertain tbe p ava hhaga and see 

in the passage is to s-arob through Chanter IVot tbe ^ w 

where tfhe word Icanya' occurs, and wh - ‘ ^ridc the time 

given to it. In s. I. the word is us»d twice as meanmg a bride at tn ^ ^ 

of marriage, which may he taken to imp'V a „ ? „ forever it 

irrespective of the passage in dispute the term »i, is 

occurs, mean 1 ; maiden or unmarried auft • These are the pass¬ 
ed in the same sen<e, except in verses 32 and ^ ^ ^ fch0 

aaes on which the Subordinate Judge re i ’ . Jimutavahana 

fallacy of the hvpothesis that the word any un f 0 rtunate that the 

in the restricted%en*e of unmarried naug ar0 ^eld hy some 

two passages, on which the Suhordma e • ^ others have been pro¬ 
commentators to be of doubtful authen 101 on ^he Original Side of 

nounced to be interpolations, and tha.m a ■ ^ which one of us 

this Court, latelv heard bv a Special lV1 - wer0 forgeries. The final 

was a member, it was held that the two p^ -> . ^ 0 rdsViip^ of the Privy 
decision on that point will no doubt res egu p. 0 f hhe search through 

Council, hut meanwhile it is apparen a ' mr)0 rt the argument that 

Chapter IV of the Dayabbafia does strong . PP unmarr5ed daughter 
the word “ lcanya” is used in that wor 0 f ^ 0 word “ Icanua, m 

[90] Any argument based on J** to m0 to be dangerous. In the 

s™ sTf r«o“dc is■**»»»“■* ori 8, “ 

m6ai The other method of ascertaining ^^meaning of ^the ^ word ^ JjJJ. 

as used in the passage is to look first to rnre ted by other authors am 

and ascertain how the passage has been l , n( j Si aq I have alrea y 

commentators. The decision of this c „ j in that passage, 

noticed, on the meaning to he given to the flight of opinions expressed 
Now, in dealing with the question by'theng & difficulw , which tbe 

bv authors and commentators, we are ignored, that 1 . 

Subordinate Judge has either not recognized or^gn ^ ^ ^ afferent . 

authorities, in the works which they a, , j V0S an a have dlSP . 

editions of their works, have contradicted tjemse^ f weakening 

a wavering of opinion, which canno Pats to be one of com i tQ 

confidence in them. In fact the p0 ’ ... j t, aV e endeavoured j 

doubt and difficult, and in dealing f^’mpartial study and consider 
• the various authorities a most careful and imp 

tion. < 
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Dealing with tho question first on principle, we have it that the 
property in° suit having been given to Saroda Moyi Basu after her 
marriage comes under the head of avautuka stndhcin. In the ordinary 
line of Inheritance to ayantuka stridhan the sons succeed as preferential 
heirs to the married or widowed daughters. In the cases before us the 
3ff C. 86=1 property can only go to the married-daughters, if the Hindu law makes an 
I. C. 766=12 exception hotwoon a^auluha strulhan , which is pitndatta , or given by 
C. W. N. fath er and ordinary ayautulca stridhan. The case for the defendants 
9 J 200 L ' i c that the texts, on which they rely, lay down a special line of succession 

to pitridatta ayantuka stridhan. Apparently it is not suggested that the 
exception is governed by either the principle of spiritual benefit or natural 
affection. [91] The learned Subordinate Judge has however suggested that 
it is governed by a “natural desire bo mako a sorb of equitable distribution 
of the effects of the parents amongst children, male and female,” and to 
a very laudable desire on t^e part of the sagos to provide for helpless and 
indigent relations.” It does nob however appear to follow of necessity 
that married daughters should be moro indigent and helpless than sons. 

Dealing next with the authorities we have first to take Chapter IV, 
s. 2, of the Dayabhaga, in which bho passage occurs. The chapter first 
lays down the general rule of succession with regard to tho separate pro¬ 
perty of a woman, and provides that it devolves in tho first instance in 
equal shares on her sons and unmarried daughters, and in support of this 
view quotes passages from Sancha, Lichita and<Devala. It then goos on 
to lay down tho order of succession of other heirs, and in paragraph 11, 
when noting that the son’s son is proforred to tho daughter’s son, it ex¬ 
plains that tho reason of it is that tho married daughter is debarred from 
the inheritance by tho son. In paragraphs 13 to 15 the nature of i;au- 
tuka stridhan , or proporty received by a woman at her nuptials, is explain¬ 
ed, and it is pointed out that tho a-ithoritos, c. 0 ., Narada, Catyayana, 
and Yajnavalka, which give tho preference to all unmarried daughters 
over sons, aro referring to proporty of that class only. Then follows 
paragraph 16, in which tho passage occurs, on which tho decision of this 
caso mainly depends. It doals with property given to a woman by her 
father in any manner ” “oven at any time besides that of bho nuptials,” 
and provides that it shall he taken by tho Bvahmini damsol, or let it be¬ 
long to her offspring. Her offspring ” is genorally accepted as moaning 
the offspring of the doceased. Tho next, two passages in tho paragraph 
offer a possible explanation of the use of the word “ Brahmini. ” The 
concluding passage runs : Such is the meaning of the passage, for olse 

according to tho precoding interpretation all tho texts, which declare tho 

equal right of tho son and daughbor to tho mother’s proporty in certain 
cases [92] would bo incongruous.” Tho texts hero roforrod to aro thoso dealt 
with in tho preceding paragraphs of tho section, and which lay down the 
genoial rnlo that the sons and unmarried daughters equally divide the 
property of tho mother, and tho passage seems to lay down that the 
paragraph provides in respect of ayantuka stridhan received from a father 
an exception to that rule, and nothing moro. 

l he succeeding paragraphs 17 to 24 seem clearly to go back to para- 
graph 13 and to deal with the text referred to in that paragraph. 
Thoy explain that the term her issuo ” in tho text of Narada voters to 

i n ovil° c fVn 0 / T d n0 , fc oUhn t,au ^ters. s. 13. however, distinet- 
at the nuptials because theso passages contradict tho' text ,of Dovala oited 
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in paragraph 6. That text run * : “A woman’s property is common to lfl08 
her sons and unmarried daughters, when she is dead.” JULY 27. 

Paragraphs 22 and 22 go on to lay down the line of succession to the — 
property of a woman received at her nuptials, and the passages following 
explain how the order of succession is modified hy the form adopted at — 

the time of marriage. * 80 C. 86 -1 

For the appellants it is argued that paragraph 22 resumes the discus- I. C. 71:6=12 

sion of the succession to i/ w'wh utridhan from paragraph 13 and that the 
intervening paragraph 16 alone deals with the succession to pitridatta 
ayauluka st^Hhav, and provides in the case of such property the 
exception to the general rule of succession that. the unmarried daughters 
succeed in preference to the sons, and not jointly with them. his 
view is supported by the order of succession to pitridatta ayavtnk i st*t- 
dfcfln, which is given in the synopsis of Srikrishna at the end of Chap er 
IV. 

For the respondent* it is argued that the word “kanW in paragraph 
16 is used generally to include all daughters ; that therefore all daughters 
whether unmarried, married, or widowed, are preferred to sons an 
is the view, which Srikrishna himself adopted in his Dayakrama . angraha. 

Further, it is argued that the discussion in the subsequent 
f98l paragraph of the words “ her isssue ” would be unnecessary if th 
expression "Brahmin! Kan>ia" did not cover married as well as unma - 
ried daughters of the deceased. This contention doesnot however, !wiv 
fee sustainable for the discussion in paragraphs 17 to 2 see , , 

to refer to the meaning^of the words “ her issue as use in 

Narada in paragraph 13. . . fpvt- of the 

It is not easy to’ determine the exact meaning. order of 

Dayabhaga, but the synopsis in which Srikrishna giv mQan tbafc 

succession shows clearly enough that he then interpre qucc ession to 
unmarried daughters a^ne were preferred to sons in 
Property given to a woman by her father not at her nup - a 

The next authority we come to is ^ , • • 0 o, <t 0 od compen 

krishana. This is described in the preface as containing a*, £ nd - 

3mm of the law of Inheritance according to Jnnutava a tbQ ord0r 

ed m his commentary on the Dayabhaga. Chap - w jtb the 

°f succession to the peculiar property of a v _ ^ 0CU ]i ar property 

succession to the property of a maiden; s. 2 de to;tbe sep a- 

a married woman; s. 3 deals with th - p 4 w ith the 

r ate property of a woman, when received at her nup ’ g s v 7 hich is 

separate property not received at her nuptials. . j. be succession 

important for the purposes of this case, and whic - ber father. 

p “ e separate property of a woman, when ^ lV ®“ It has been pointed 

aragraphs 1, 2 aud 3 deal with the order , *. t paragraphs, and 

out to that in fehe original the text is not divided °3 down to 

ii P a ragaraps 1 and 2 and the first ha These passages, as 

received at nuptials” from one paragraph. b 4| h ave been 

ft l as the remaining part of paragraph 3 , or -J er of succe c sion to 

L er Preted by tbe Subordinate Judge to mean a given by the 

stridhan is the same as that of VW * married daughters, ■who 
! ather - and is first the maiden daughter, then the,™, “ n a nd widowed 

av 0. or arpjikely r94] to have, male issue, then This construction ’.s 

daughters, and on these failing the sons and the re . tha t the 

Sported by the learned pleader for the respondents, who 
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latter portion of paragraph 3 and paragraph 4 merely confirm? the preceding 

P Tlfe meaning and'effecb of the four paragraph? have been considered by 
a Bench of this Court in the case of Bam Gopal Bhuttacharjm v. Narain 
Chan Ira r andopadhya ('ll In tb;«t judgement the learned Judges express 
the opinion that the first paragraph of s. 5 should be taken to apply to the 
separate property of a woman given to her by her father both at her 
nuptials and at any time other thin her nuptials, that is to say. to both 
yautuka and ayautulca stridhan, that ss. 2 and 3 should bo taken to lay 
day down the rule of succession in the case of yaatu^a stridhan , and 
paragraph 4 the right of succession applicable to ayautulca stridhan They 
take the words “as in the case of property received at nuptials” in the 3rd 
paragraph to mean that it refers to c uch property only. The learned Judges 
also point out that, if this viow bo accepted, there w»ll be no difference 
between the line of succession as laid down by Srikrishna in his synopsis 
to Chapter IV of the Payabhaga and in the section of his Pavakrama 
Sangraha, with which we have been dealing. The learned pleader for the 
respondents contends that it is impossible to reconcile the views expressed 
in the two works, and that the line of succession given in the Dayakrama 
Sangraha should ho accepted as correct. 

One thing is, however, clear that, if the two opinions be held to be 
irreconcilable, the authority of the learned commentator is considerably 
weakened. 

The next authority is the Dayatatwa by Ragbnnandan. Chapter X 
deals with tho succession to woman’s property. . The first paragraph 
lays down the general rule that a woman’s property is common 
to her sons and maiden daughters, when she is dead, and the 
succeeding paragraphs up to paragraph [95] 10 deal with the 
succession on failure of sons and married daughters. Paragraph 

12 deals with property received by a woman at the time of her 
marriage and prefers tho married daughters to the sons. Paragraph 16 
deals with ayautulca stridhan received from the father and quotes tho 
passage from Manu relied on in the Pavahhaga, Chap. IV, s. 2, para. 16. 
Paragraph 17 provides that on default of those the son succeeds, quoting 
in support tho authority of Manu. The question then arises whether this 
applies to ayautulca sWidhan or whether it follows in natural order of 
sequence paragraph 13, which deals with yautulca stridha i. The Subor- 
ma 0 * u go ias accepted tho former alternative, hut here, as in the other 
au j ion ties, 10 succession to ay antulca stridhan. is introduced seemingly 

u 6818 \ nd ,b S °T S °J»n to doubt whether paragraph 17 really 
nHw t-Avf-o i° t Paragraph IB points out that similarly also 

refer t c\ HVe °i° an . a ^.^ 0 succession 0 f daughters previous to that of sons 
to “ nronertv e . s ® n P lon .°f woman’s property. This description raav refer 

nuZT™t bythQ Pan ‘ ,lfcq ” mentioned in paragraph 11 or to 

Mr M f “ OQfcion ? d in paragraph 13. 

published in 829In VoVTpp nC 3q ,OS ® ndl1 LaW ’. 

^ ^ I'i'nTot :i::' 

Sir Thomas Sf r yil0pC? . ?S ° nc ^ Chapter IV of tho Pavahhaga. 

»otic« the inT,iL, wifh Si? foment, of Ilto*. Law. Vol. I, 3-17. 

reflated, and in ^he Annan? 1 v? su I c T co5s,on to "onmnA property in 
—-— _ _!! ia A PPentTix. Vol. IT, p. 403, extracts the order of 

(D (1905) 
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succestion as given in the synopsis of Sriluisbna to Chapter IV of the 
Dayabhaga, and states that it is the settled order of succession to the JULTM. 

could oWm to be .= to previous- 

jy mentioned, expounders of th text of the Hindu law. hut both had large 
experience in the Courts ot law, and presumably were well aware of the ^380.^86=1^ 

authorities that were accepted in them. rWn ’o/w. N. 

[96] The next authority is the Yayavastha Darpana of ohama Churn g24=o8 O.L. 

Sircar. In his first edition, published in 1859, he adopts tho eMiosition j. m , 

of the law of succession to the property of a woman received fom 

father at any time other than her nuptials given by Sr knshna in his 

synopsis attached to Chapter IV of tho Dayabhaga in 

given in the Dayakrama Sangraha, because being con-o > 

Dayabhaga, it is respected above the Dayakiama a g • 

accepts the view that in tho passage in Chapter IV, s. 11, pa . 

Dayabhaga “ kamja ” means “ maiden daughter. ren k 

In the second edition o f tho Yayavastha Dai pan p order of 

ly in 1867 (see pp. 718-719;, the learned author accepts the 

succession to the property of a woman given to or ^ . on tiie 

time other than at her nuptials, given in Srikns n dealing 

Dayabhaga. In a remark, which follows the portion of 

with this subject, the author notices that in be ay a j at ^ er t 0 

Srikrishna lays down that succession to the proper y D . 

bis daughter, whether at the time of her marriage or at 

regulated according to tho principles apphea 0 view is sup p 0 rted by 
at nuptials and he expresses the opinion that sa *e in Manu. 

the note of Jimutavahana in the Dayabhaga.on P ^ oommen . 

But he goes on to say ‘ tho order of succession with r0aS on, for in 

tary on the Dayabhaga seoms to be more c°nsi ^ wbo confers 

the succession to this kind of stridhan, why tQ tba 'widowed and 

the greatest benefit on the mother, be postpo . samQ 

barred daughters, (who confer no s P ir ' tu ^ ^“ 6 which de ’ SC ends to the 
way as in the succession to tho ayautak* pr P V. t - n texts of the 

daughters in preference to the son solely on acco text and 

sages and especially the text of Manu, ' • * th0 p n o of succes- 

note indicate the opinion of the learned author that in me 

sion sons should be preferred to daughter 

daughters. . , . i qqq after his death, a 

[97] In the edition of his work publish^ dau raters married and 

different order of succession is adopted, and all dauber _ 

widowed are preferred to the sons. „vnrps<?ing diametrically 

Here, again, we have a learned commentator expre B ^ weaken 

different views at different times, a circumstance wl g 

confidence in him as an authority. work on Hindu Law of 

Among later commentators we “fjd in 0 Banerjee, that the 

Marriage and Stridhan by Dr. (now Sir) Goo J 0 °H a t the order given by 
learned author in the first edition r ™ arks rene rally ” accepted as 
Srikrishna’s commentary on the Dayabhaga i:£ es it by saying it is 
correct, while in the later edition, P ; 0 . e( j aU thor points to 

accepted as correct by some authorities. - ni . an d expresses no 

the difference between the authorities on the point, 

certain opinion himself. . . . rtn , mP nkry on Eind u 

Jogendro Smarta Siromoni, m bis itrl datta sinahan. Ha 

Published In 1885 at page 398. deals with pttrm 
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i908 points out Qrsb that there is a special rule with regard feo. this class of 
27. property, that it goes in the tirst instance to the unmarried daughter 
— alone. He notices that in the Dayakrama Sangraha Srikrishna has laid 
Appsi»E»aTBi down that the course of succession to pitridatta is similar to that in the 
Q |VlL ' case ot yautuka, bub he goes on to say that in Srikrishna’s commentary 
36 C 86=1. oa the Dayabbaga he has expressed a different opinion. He however 
I. C. 766=12 notices that property given by the father before or after marriage must 
C. W. N. be regarded as ayaucuka, and the course of successions bo such property 

must be tne same as in respect of any other ayautuka, except so far as 
tne operation of the general rules is qualified by special texts, and he 
adds that there is no direct authority for saying that all daughters suc¬ 
ceed to the pitrtdaUa before the sons. The learned Subordinate Judge 
in dealing with this authority fails bo notice that the opinion above 
expressed is clearly in favour of tho view that the sons succeed to 
pitnclaua ayaucuka stndhan after the unmarried daughters. In comment¬ 
ing on the Judgment of Mr. Justice Mitter in the case of Jodoo Nath 
bircar v. Basunt iyoj Coomar Boy Chowdhnj (1J, tho learned author re¬ 
marks that the conlhcc between Srikrishna in the Dayakrama Sangraha and 
his master in the Dayabhaga cannot be reconciled except by showing that 

the text of the Dayabhaga is capable of being interpreted in the manner 
Srikrishna has done. 

Dabu Golap Chandra Sarkar Sastri in his work on Hindu Law 

notices tho conflict between the Dayakrama Sangraha and Srikrishna’s 

synopsis to Chapter IV of the Dayabbaga in respect of the line of 

succession to ayautuka stndhan , which is given by a father at any time 

other than the nuptials, and notices that the question is beset with 

considerable difficulty ansing from apparent contradiction. 

Mayne, in his work on Hindu Law and Usago, 7th ed., p. 900, s. 673, 

accepts the view that all the daughters are preferential heirs to the sons. 

Taking next the decisions oi the Courts, we find that in tho case of 

Gopal (Jhunder tai v. Liam Ghundar Baramanik this Court refused 

to follow tho Dayakrama Sangraha in respect to the order in which 

a brother oi a husband were entitled to succeed to moveable property 

received by a woman from her father after her marriage, and relied in 

preference on the text of tae Dayabhaga as being the paramount authority 
in the Dengaf School. 

in the case ot Liam Uopal BuhuUachai jtc v. Nurain Chandra 
unuopa^ yj, (3j, to which reference has already been made, a similar 
view was accepted in Lespect of the mothei’s right to succeed to anicadhcya 
stnahan ot a childess woman in preference to her husband. Tho learned 

f, ealm ^ Wltb paragraph lt>. s. 2, Chapter IV of the Dayabhaga 
■ • u °P 1Qlon t ^t, subject to the one variation made in that 
and au’n,iUit U U a 8lV , en by a la, thur is inherited as other ijaultika, 
and K y th ° Iatlier is lnberit0cl as other ayautuka": 

Davakrarrl s n! u rtuo , ncil ° tbe Paragraphs I 4.99] to 4 of s. 5 of tho 

this judgment aDSl * Wlt,b tbls > view the manner already notioed in 

(jj the e^act^’cnls J St ! ca> v ' P'^siinl Coomar Boy C ho tod hr y 

and in ureterenco h ° ' Uaya * iruma Sangraha have not been accepted 

totji pt b “ boo “ mMi81 ° th °“ with tha 

llb7i,) i<J NVllt 264 . U B; TT 

M U901) 1. L. B. 28 Cal. 312. 
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The resulti of a careful examination of the commentators and authori¬ 
ties on Hindu law and of the cases, which have come before the Courts, 
in which the question of the succession to the piiridatta ayautuk* stridhan 
of a woman has been considered, does not at all go to support the opinion 
expressed in rather over-confident terms by the Subordinate Judge in the 
lower Appellate Court that the balance of authority is heavily m favour 

of the married daughters being preferred to the sons. 

If we rely on the Dayabhaga itself, and the earliest interpretation 
put on it by Srikrishna in his synopsis, we must hold that the sons should 
be preferred in the line of succession to the married daughters. If we 
take the words of the text of the Dayabhaga, we find that it is only in two 
exceptional passages, and those of doubtful authenticity, that the word 
*' kanya ” is used by itself in the Dayabhaga to mean a daughter in the 
generic sense. When the author intends to convey that meaning, the 
word *’ duhit i*” is used. “Kanya" is used to mean “a bride at the time of 
bridal” and ‘‘an unmarried damsel,” and in fact the original^meaning o 
the word appears to have been ‘ a girl up to 10 years of age. According 
to the ordinary rule, unmarried daughters and sons succeed jumtly to ie 
separate property of their mother, and the question is whether in o 
passage of the Dayabhaga under consideration it was intended to givo ig 
unmarried daughters preference to the sons, or to give all the daughters 
preference to them. Certainly the use of the word kanya bcoms o go 

far to support the former conclusion. t< ,, , nnnl 

To support the contention that the word kanya is use L 

in the generic sense to include all daughters, the learned p ea er or 
respondents has relied on the passages in the Dayakrama bangra 
which we have referred, and has argued that the learne u ^ 
case of Bam Gopal Bhuttacharj.c v. ISarain Chandra 1 

have failed to reconcile the discrepancy between these pas ‘ g 
synopsis in the Dayabhaga, which it is contended are irr ^ oncl lab e 

The texts of the ancient authors do not however Yield readily to those 

methods of construction which we are able to adop in e g■ 

of recent date. The style is often involved. No rules o Punctuation are 

observed, and matters are introduced in parenthesis, 

m sections of the works, without any apparent system ox 1 

the learned Judges, who was a party to the decision un difficulties by 
is a Sanskrit scholar, who was able to seek elucidatio^ 
reference to the original texts. Under these cncum * Q ^ - n t ^at 
me that we should hesitate before differing from the vie 1 wr j t ten 

3udgm ent . TheDayakrama Sangraha is supposed to have heenwn^^ 

by Srikrishna after his synopsis to the Dayabhaga, t explain 

no certainty. At all events, there is nothing in the ^yakrama to exp 

why the learned author had modified his SSons^ ofopinion, 

there is every reason to attempt to reconcile the tv P tba learned 

‘ £ »* be possible. If that can be done in the manner idopt.e J 

Judges in the case under notice, all further difficu 1 tl cre dit to 

. ££ such reconciliation be impossible, then it seem ‘bat 

he attached to Srikrishna as an authority is muc Ea0 hunandan is fai 

, The meaning of the text of the Dayatattwa of Ka buna 

{ «>m being clear owing to the introduction in parenthesis of 

^(^utuka stiidhan given by the father. 

(1) llSOft, 1. Xj. B. 83 Calo. 8X5 ; 10 C. W. N. 510. 8 0 U i- 15 
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. im l Strange both accept Siikrishnas synopsis [lOl] at 



2 third edition, rvhich vvas pub- 

Ted alt i r hi. death, no reasons whatever for his change of opm.on, (if 
!„ fact the opinion expressed in that edition bo Ins), are mentioned 

.1, ^endro Srnarta Siromoni refuses to accept the view that all 
daughters should ho preferred to sons. 1 he other learned authors invite 
attention to the difficulty, which has amen, in interpreting the passage in 
the Dayabhaga owing to subsequent contradiction, but do not assist us to 

olucidabo it. f . . r . .. , 

The cl* cision.s of the Courts, to winch wo have referred, indicate that 
whero the ic is a difference between the LayaLciama Sangraha and the 
Dayabhaga, the former has been rejected and the Dayabhaga followed. 

'1 akin^ the passage of the Dayabhaga as it stands, and giving due 
t fleet, to the use of the word "kanyu\ and taking also into consideration 
the context and the fact that the earliest interpretation of the toxb was in 
favour of giving the sons preference to the married daughters in the 
succession 0 to the pitridatla ayautuka Uridhan , the reasonable conclusion 
appears to be that the intention of the Dayabhaga was to lay down a 
general law of succession to ayavluka slruUian , and to make an exception 
in the case of such property received from a father only to the extent 
that in tho first instance tho unmarried daughter is preferred to the son. 

1 see no reason to differ from tho view taken by tho learnod Judges in tho 
case of Ham Gopal Bhutiachurjtc v. karain Chundra Landopadhya (l) 
that;the synopsis of Srikrisbna to chapter IV of the Daya- [ll)2] bhaga 
and tho paragraphs in the Dayakrama Sangraha are capable of reconcilia¬ 
tion. 

I would, therefore, set aside tho judgment and decree of tho lower 
Appellate Court and decroo the appeal and restore tho judgment and 
decree of the Court of hist instance with costs. 

As, however, my learned brother differs in opinion from mo tho 
case must bo referred to tho lion’bio the Chief Justice for orders under 
s. 575 of tho Code of Civil Procedure. 

Coxe J. In this caso the role point in issue is, whether sons succeed 
in preference to married daughter? to property given to a woman by her 
father at a timo other than tho time of nuptials ; and the decision of this 
question turns exclusively, or almost so, on tho further question, whethor 
the word “ kavya" in paragraph 10, s. 2, Chapter 1 of tho Dayabhaga 
refers exclusively to unmarried daughters or includes all daughters, lb 
will be convenient to deal with tho authorities in ordor, and tho first that 
must necessarily bo considered is tho Dayabhaga itsolf. Tho Dayabhaga 
deals first with the succession to woman’s property generally, and lays 
down that the pioperty of a woman goes on her death, hist to her son and 
unmarried daughter, and then to the mairied daughters. The author 
then deals with the yantiika property, which ho apparently regards as 
exceptional, and lays down that it goes on tho mother’s death to tho 
* * p . , p ■ 1 hen comes the text on which this controversy hinges (iv, 
n, 16). The author quotes a te xt of Manu, which runs, “ The wealth of 

(1) (1905) I. L. R. bb Cal. 816 ; 10 0. W. N. 601 ; 8 C. L J. 16. 
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a woman which has been in any manner given to her by her father, let 
the Brahmini damsel (kanya) take, or let it belong to her offspring 
And as I have said, the controversy arising in this case turns principally 
on the question whether the word “ fcmva ” is intended to refer only to 

the unmarried or to all daughters. ,, . , 

There is no dispute that the term m-ans daughter. It is not L c 766=12 

suggested that any girl, who was not a daughter, could by any pos=ibi- c w N 
lit? succeed. But it is strenuously argued that the word ordinarily S 21 —8 C. L. 
means a maiden daughter only, and is [103] only used to sonify J. 20 . 
daughters in general, when us-d in conjunction with the word patm 
(son). Particular reference is made to the use of the word in the text 

of Devala, a noted in paragraph 6 of the same section of the ^ahha a, 

which runs, “ A’woman’s property is common to her sons and km 
when she is dead, but if sho leave no issue, ( her husband shall take £ 

etc” It is curious that, if the word kanva hero refer, only to 
unmarried daughters, there is no direct reference to unmamed da li¬ 
ters at all though admittedly they succeed before the husband. But 

is not disputed that the word “ kanva ” in this passage means unmamed 

daughters only. , . . 1t T 

At the „me time, it c-not be ***** ?°“”S h! 

used to signify daughters generally, and the Sons i jt) has 

this passage must in my opinion be gathers ™m v deal with the 

been argued that the paragraphs succeeding para raph " a§ « hor ... • 

question whether in the test °^j^ aT ] u qu( ? c £ th^ deceased 

■nether. And it tas been armed “ '“^“*,.1, tlrnt the rrord 

■ daughter •• must inelud. married to**** °‘™“ a tr“ 8 Tall and 
daughter could not, in the eye of too , , ■ fc ^ e cou i,l be no 

offspring.” To this argument there con S’kLu bSc quoted. But 

if the paragraphs really referred to th. ’ re(er to a fc ex t of Narada 

if I understand the paragraphs ari n h ^ still the fact 

quoted in paragraph 13, and not to the exa 0 ^ ^ succession to 

remains that the author of the Davabhaga deals wrth th^su ^ ^ 

yautuka property in paragraphs la, 1 a ‘- , nroperty. He then 

devotes paragraphs 17 to 21 to a possible “'“““XTald lo P ara ‘ 

with regard to the succession to yautu a 1>' “ • the succession to 
graph 13. And then [105] he goes on dealng^ Q f the sec- 

vmtulca property generally. Taking ■ Sliccesg i 0 n to pitridatta P™- 
tion, with the parenthetical reference - discussion of the succession 

party in paragraph 16 embodied m t ae nf" ., R au tb 0 r of the Dayahliaga 
to yautuka property, it seems to me ’ ^ ruloS r9 l a ting to yautuka 

regarded pitridatta > property as comin.-^ 

property so far as daughters were concerned unmarried daughter, 

, Ayautuka property goes «L sti /^“first to the daughter, and 
then to the other daughters. Yautuka „ nd entirely distinct order 

then .to the son*. If really there were a third ^ suppo?0 that 

of succession to pitridatta property, i detail it would 'have bee 

in a work that is certainly not inattentive to detail, 

stated distinctly what it was. 
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It has boon arwiod on behalf of the appellants that if he intended 

!£ Pav^La would certainly have laid down their order of succession 
within th ' class. To me the fact that he has omitted to do so, and has 
merely stated the fact of tlm daughter's succession in a parenthesis 
, ai>u aoaai omholiodin the middle of the rules povorninU the devolution ol mutuka 
i a 766=12 pmperty ; n which the order of succession of daughters rntrr se ,s set out, 

C. W. N. , -ns to indicate that he did not ropard the succession of the kan’ia 
n °*' to vil,rilatta property as any exception to the rule poyerninp the succes¬ 

sion to mutuka property. It must he remembered that the word 
“ kan'ia " was not his own. TTo was quoting from the Code of Manu 
which was in verse, and presumably subject to the laws of metre and 
cbvle Ho did not fool himself bound to assign any specific meaning at 
all to the word “ Brahmini ” and it may well ho that he did not feel 
himself bound to attach a restricted moaning to the word Icanya. With 
reference to the words “or let it belong to her offspring in the text 
under consideration it mav be asked why a word signifying both male 
and female offspring should be used, if the text means that on failure of 
[105] daughters the property gois to the c ons. Tfc is clear, however, from 
the context that the word “ offspring ” cannot refer to all the children, but 
only to the children other than the “ kanya. ” If therefore fcan?/a ” 
means all the daughters, the word “ offspring ” must refer to the sons. If, 
on the contrary, the word * ka^ivfi ” means unmarried daughter only, the 
text prescribes that in the absence of an unmarried daughter sons and 
married daughters inherit together, which is not suggested by any body. 
This consideration seems to me to support in some measure the view that 
the word ’* kanya ” refers to all the daughters. I do not however lay any 
stress on this beyond saving that in my opinion the use of the word 
“ offspring ” is nob inconsistent with the view that the term kanya, ’ 
refers to all the daughters. 

Next comes the strongest authority on the side of the appellants 
namely, the summary by Srikrishna, at the end of Chapter IV of the 
Dayahhaga, of the rules of succession prescribed in that chapter. This 
clearly lays down that in the case of p^ridatta property not given at 
the ‘imo of marriage, the maiden daughtor succeeds first, then tho son, 
and then the other daughters 

It is argued, however by tho respondents, that this authority has been 
destroyed by the fact that Srikrishna in his later work. *’ Tho Dayak- 
rama Sangraha ” fChapter IT, section 5) has laid down that the daughters 
succeed before the sons. Tt will ho necessary to set out tho first three 
paragraphs of the section in full. They run as follows :— 

In regard to the wealth given by a father to a woman at the time 
of the welding, or antecedent or subseqnent to it a maiden daughter 
inherits in tho first place. 

2. After her a married daughtor, who has, and one who is likely 
to have, male issue, inherit together. 

3. N<xt the succQss’on devolves on the barren and widowod 
daughters, and in default of all daughters, the son and tho rest succeed as 
in the ca^o of property received at nuptials; for a text of Mann declares. 

The wealth of a [1C6] woman, which has in any manner boon given 

to her by hor father, let thoB ahmini damsel take or let it belong to 11 her 
offspring.’ ” 
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It was held in Bam Gopal Bhuttacharjee v. Narain Chandra Bando- 1908 
p adhya (1), that though the first paragraph referred to both yautuka and July27. 
ayautuka pitridatta property, the second and third oould re er toyautua ipPBDri4TE 
pitridatta property only. This view was based principally on the words 0lVIt> 

“as in the case of property reoeived at nuptials,” and on the fact that if — 

the second and third paragraphs referred to ayautuka as well as « 76 l = i\ 

pitridatta property, it would be impossible to reconcile the Dayakrama Q ^ N 921 

Sangraha with the same author’s synopsis of the Dayabhaga_ It has been =8 C.L.J. 

argued, however, before us that a consideration of the original text renders 2 00. 
this view untenable. We are informed that the first two paragraphs and 
the third paragraph as far as the words widowed daughter! s fo 

sentence prescribing that the maiden daughter is first en i ' 

with the word “entitled” which applies equally to all the 

default of all the daughters." If this is so and the fact has not been 

disputed before us, then although I have the grea above I find 

seating from the view of the learned Judges in be case ^ed above.J^find 

myself unable to understand how any distinction . bo 0 { 

the first and the two following paragraphs m tueir r sentence 

pitridatta property. And it appears to me that 

-“In default of all daughters the son and the res succeed «, m Jhe 
case of property reoeived at nuptials; for a e given her 

“Th. ™lth of . .ornau .hi* h« m w ", Z i» 1 

by her father let the Brahmim damsel take, P krama Sangraha , 

view of Srikrishna at the time he wr he^ s * nonymous wifcb, 

5"*““ ' Brahmini damsel was in 2 M whatever is 

[107] “all daughters.” In paragraph 4, it is laid ao ifc es to 

given by the father “ belongs first to the damse oonc l us ive that 

her ofispring, her son.” This paragraph isit y g h regarded the 
Srikrishna at the time he wrote the Dayakrama bangr s be 

term "lcanya” as including married daughters, since 

could not have referred to their sons. nhanter X of this work 

Next comes the Dayatatwa of Raghunan • - Then in para- 

begins by dealing with succession to stndh n g 1/au 't u jca Paragraph 

rnpk, 12 to 15 the author deals .»h »*““ LoorW fi<£» the Brat 
16 deals with the text of Manu that pitndatt P P_. 

mani damsel. Paragraphs 17 and 18 run as o o • ^ anu says ‘ on 
“ 17. On default of these the son succeeds , since 

default of daughters the inheritance goes to son . suooess i 0 n of daugh- 

„ "18. Similarly also other torte T womeu'e pro- 

tcrs previous to that of sons refer to thi 

'“Ueu paragraph 19 hegies, " Oh .adore of - - - — * 

thesis and that, at the end of it the au o TiVorc is “on default 

the succession to yautuka property. In 17 mean “on default of the 

Of them» at the beginniug of J*M"gh H ^ „ „ argued 

daughters mentioned in paragraph 13- On tb .. 0Q default of the 

behalf of the respondents that the paragraph.” It seems to 

Bramani damsels motion ed in the preceding paragrap-___- 

U) (1905) 1. L. R. 38 Gal. 316: 1° °- N ‘ 51 °’ 8 °‘ L ' 
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July 37. firm conclusion on this P» - g • ragraph 19 bends in a small mea- 

»=«. ss.Tasrs.’sss- tsr ente ,od th> 

°!!^- discussion of yautuka property is resumed ab that >9 DJ t Ib 

86 0. 86=1 The authority next qu ?J®. * S ' as [108] ib quotes both the 

I. 0. 766*12 i s diffioult bo base any conclusion on this worfc as L J ^ , fc 

C. W. N 024 [ A J Devalft b0 the effeot that the son and maiden daughter take wge 

=8 0. L. J. 7u ft V 0 f Kabvavana, to the effect that bhe daughters suoceed, and 

m draws & no clear distinction between yautuka and ayautuka property. Bu 

?, iyt'K, 1 properly of. Shlldl.» wil. sb.ll go to th., d.ogb- 

S, J .Br. 0 m.o co-wife. or >o the too ot th.t ..debtorS o fh.... ■■ 

clear tbab bhe author did nob regard the term Lanya as necessarily 

confined to an unmarried girl. „ . . f 0 ifV.f>noV> 4 iV>a 

Subsequent oommontators may bo briefly referred to although the 

case must be decided on the view that is taken of the earlier authorities^ 

Macbnaghten is wholly in favour of the appellant. Stiange is claimed 

as beTng in his favour, but all that appears in that work is at reprinti of 

Srikrishna’s synopsis at the end of ohaptor IV of the Dayabhaga. Jog- 
endera Nath Bbattacharjya is in favour of the appellant s contention, bub 
his views are in my opinion weakened by the distinction whioh he 
draws between the first and subsequent paragraphs of seobion 5 of the 
Dayakrama Sangraha. Golap Chandra Sarkar seems to have been unable 
to make up his mind on the point, and a still more remarkable instance of 
this indeoision may be found in the work of Shama Charan Sarkar. In 
the first edition of the work of that learned author he seems to have been 
wholly in favour of the view urged by the appellants. In the second 
(section 464), he admitted that the Dayabhaga furnished full authority for 
the contrary view, but thought that reason required the postponement 
of the married daughters to the sons. But in the last edition of his work, 
published some months after his death, he went wholly round to the view 
for whioh the respondents now oontend. On the other hand, Mayne is 
wholly opposed to the view taken by the appellant. 


I attaoh a good deal of importance to the comments in 
the second edition of Shama Charan Sarkar’s Vayavastha Darpan 
and those in Mr. Justioe Benerjee’s work on stridhan. The first 
author gives the succession as laid down in Srikrishna’s [109] 
Synopsis at the end of Chapter IV of the Dayabhaga. That was the 
order of succession, whioh he thought was right. He defends it as 
based on reason. But he admits, and, as it seems to me, reluotantly 


admits, that Srikrishna in the Deyakrama Sangraha lays down that 
suooession to all pitridatta property is regulated according to the princi¬ 
ples applicable to yautuka property, and then he goes on to say : " The 
above is not the solitary opinion of Srikrishna alone but also of Jimuta- 
vahan, as is evident from the following note.” The note is a quotation 
of the paragraph 16 whioh has already boen set out in full. Now, if the 
word kanya must necessarily mean an unmarried daughter, I cannot 
understand how Shama Charan Sarkar can have felt himself foroed to 
admit that paragraph 16 was opposed to the view, whioh he was defend¬ 
ing. For if the word “kanva” as wo are now told, would necessarily 
convey to all Sanskrit scholars the signification “unmarried daughter,” it 
is clear that the commentator must have v>en at once that the Dayabhaga 
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was nob opposed to the synopsis and did not support the view that the lg08 
order of succession to all pitridatta property was the same as that of jolt 27. 
succession to yautuka. And the fact that this evidently did not occur to —■ 

him indicates strongly to my mind that the restriction of the meaning o Qivil( 

the word “ kanya" to unmarried daughters is untenable. —■ 

The same considerations apply, though in a less degree, to Mr. Justioe 36 C 86-1 
Banerjee’s observations on page 408 of bis work on marriage and Stndhan 1. 0^766 ^2 
(second edition) Though he does not express any very decided opinion c _ 8 0 L j 

he seems to accept the order laid down in Srikrisbna ’^“° P ^' orde'r of a00, 
observed that according to the Dayakrama Sanghraha the £d« of 

succession was the same as for yautuka an R ,, ^ od 

accordance with the opinion of Jimutavahana and Baghunandan. And 

clearly if the word “kanya" had conveyed bo the learned oommentators 
mind the meaning of “ unmarried daughter” only, he eoaM^ havehadno 
ret son whatever for saying that it was the opinion of Jimutavabana, hi 
the [110] order of succession for all pitridatta property was e sam 

5,Ci rate,.a to two cues, ludoo Mh Sircar v 

S£ SSSm = ■ ,ag 

‘ ThSdSo“l.4ta S no ,»1 application to this 

1 think that th. appellants have MM 
Judge is wrong. The only Jf ejtb0I of bh0t;0 js t0 b0 

preferred, it should. I think, be the latest, namely, the 

graha. Otherwise bhe decision of the “ ino i u des mar ried daughters.” 

whether the word kanya in the Bay g inolude them. The 

The Subordinate Judge is of bhaga indicates that the author 

arrangement of that portion of the 'T^u’s text given in 

intended to inolude them. The ‘ nfc0rp Sangraha, indicate that the 
Jaganath’s Digest, and in the ' daughters. Among the later 

term was understood as including m Shama Charan Sarkar, in 

oommentators Babu Gooroo Das Bwenee and bhama^ ^ suoo0ssion wa 

the second edition of his work, while o P op j n ion that that order 
down in the synopsis, were at the same time of implieS that 

was opposed to the Dayabhaga, a v • ed marrie d daughter. Against 
they thought that the term kanya . q{ Maonaghben and Jogendra 
these authorities there are the clear P oppo sed to that of Mayne. 

I find it impossible to hold on these wrtvMV* daughters . j think 
eould not have been intended to mo uae corr eob, these appeals 

till] that it does inolude them, and, if tnis v 

must necessarily fail. but I agree that they should 

Accordingly I would dismissThesei appea , b J Civil Proo0 dure 
be referred to another Judge or Judges under s. 

Code, . . . „ fVifl case was referred to a third 

[Owing to this difference of opinion, th 

Judge, Mitra J.) K Lahirl a nd Babu Mohim Mohan 

Mr. B. Chukerbutty [Mr. B- *• __ 

Ohuoherbutty with himjjorjh^app- h R 28 0al - 81 ' 

~fi) (187B) 19 W. B. 36£ 
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lg08 Dr. Priya Nath Sen ( Babu Eajendra Chandra Ouha for Babu Akhil- 

July 27. bandu Guha with him) for the respondents. 

- MiTua J. The decision of the question of Hindu law raised in 

APPKii ate bb0SQ a pp ea i s depends on the inbrepretation of Chapter IV s. 2, para. 16 
qiTO * of the Dayabhaga of Jimutavahana, the paramount authority in the 
36 C. 86—1 Bengal School. Other authorities may be followed, if there be any ambi- 
I. C. 766=12 g u i ty i n Jimutavahana’s text. Srikrishna and Rahunandana undoubtedly 
C 4 C N_ 924 deserve the greatest respect, bub their opinions must yield to the authority 

^200 " their great master Jimutavahana, himself. 

Chapter IV, s. 2, para. 16 of the Dayabhaga of Jimutavahana is as fol¬ 
lows in Colebrooke’s translation—“As for a passage of Manu, “The wealth 
of a woman, which has been in any manner given to her by her father, let 
the Brahmini damsel take, or let it belong to her offspring” sinoe the text 
specifies ‘given by her father,’ the meaning must be, that property, which 
was given to her by her father, even at any other time besides that of the 
nuptials, shall belong exclusively to her daughter, etc.” The text of Manu 
referred to in the paragraph is this in original:— 


cc 


^ „ ' 

Chap. IX, v. 198. 

The word “damsel” in the translation by Colebrooke represents the 
word “^r” in the original text. In Jimutavahana’s commentary on it 
in paragraph 16, he also uses the [112] word “ 3^1 ” In the next 

sentence in that paragraph he uses the words 

In this last sentenoe, the word ‘ is evidently used in oontradisbinotion 
to the word’ D 

The question then arises.—In what sense has the word been 

used by Manu and Jimutavahana V The aigumenbs before me, as well as 
those before my learned colleagues, Brobt and Coxe, JJ., related prin¬ 
cipally to the meaning of the word ‘ ' and the sense in which it 

was used by Jimutavahana. Does it mean an unmarried daughter, or, 
daughters generally ? 

Tho word primarily means a maiden, daughter, a virgin , 

(kumari). That is the interpretation of the word given by the oelebrated 
lexicographers Amar Singh and Bern Chandra. In the Medini also, 
the first synonym of “^r» is (maid6n daugbt0r ). The Eame 

meaning is given in bhe Savdakalpadruma by Raja Sir Radha Kanta Deb 
Bahadur, and all the later lexicographers. Professor H. H. Wilson in his 
Dictionary also gives the same meaning : “ A maid, a virgin, a girl of nine 
or ten years of age.” Later writers have occasionally used the word to 

kZ rt, a WOman '' '(?u' “ from the pHtioular t0 the general. But that 

rT Dg °l bbe WOrd ' Wr ” ™gin. the "earned auE of 1£ 

he Mahabharata, showing the root and inflexion of the word and its mean- 
ing human He gives the secondary meaning -'woman” (*rfW 

» V h “ “ * * 

earlim SaErib°l“e b0 t n ° t0 th0 m6anin 6 ot ^^SfisTSTin 

“S)1“n r l“s ta,e “ a ^ a. *oi* 

68 
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.. a«^ fV.fi word used in its wider sense any- 1908 

. ‘SS .taghto, »>™A “»“«• 

’fr gum ' All lemale children aro [113] daughters “ $tc5.” Tb 0 4FPSIjI , a tb 
tied or •widow. AH temaie onuuism u lilir : AArtrBt ,u«rc T Vmve GiTO. 


♦nora r Rfi _ 1 

It cEraT 3 o C. oo—* 

* i I. 0. 766=12 


tied or wmow • W" ftnd the lexicographers, I have 

™ L»iSs i»respect- Auw Siugh Hem Obaudr. a, 

S, a, the »««, .ho 8 We the wi «».».« o. S *.». «. 

but they do not give the synonym to be ,t y ( =8(fL.J. 

"woman” (Wf). When Jimutavahana uses the words ^ % 50 200. 

£ in paragraph 16 he must have used the word JltfZ in lfcs 
anr^I^T » par t a f P “ or nn . n hfl word H ^ » as included in the 
ftoorooriate sense of daughter and the wora 

PP P < »> xhe word “ ’’occurs also in paragraphs 6 and 7 of 

=rrSacss^wp i rpT.pt r:r 

““terpreted K, mead as it 

Setr 1 ^ S and pa““ 

-flTi235,“ s"»,d“2«i£- „th its use in 

other parts of their great works. — , carries the greatest 

Of the commentators on first succeeds 

weight. He seems to be of ° pl *V° . deceased. He lays down distinctly 

fh.; in the presence ni both an ^gbter. This 

should be preferred and the sons !o tat Raghavananda, 

seems » +* ^h» . 01. Man 0 —to he of a 

Nandan and Ram ^ aQdra - *fcz jnspWJ,. "i.e., the 

different opinion. The la e y~ ,, Sarvajna Narayan’s 

word fenny a is used for daughters generally ™ tQ Kulluka ’ S 

authority has never been recognised in Bengal 

and the sentence itself is very vague. Chandra Mohes- 

The commentators of Dayabbaga, S«“ a ^ interpr ; te a the 

wara Aohyutananda, Raghunan a rd ; na ry meaning of unmarried 
word " "in the text as bavmg its ordinary m as 

daughter. Sriknsbna is abundantly [ J Srikrisbna and Baghu- 

has been pointed out . fch - r respective treatises a different 

nandana subsequently laid down f . bfc mean daughters general- 

rule of succession, as if the word Timutavahana must be preferred, 

ly. In a conflict of authorities, ho • & which are not based 

- 2 SS - 

Be "t„gh.eh (Pri»«ipi» «* p Vo »e: 

p. 251 and Vol. II, P- 403), Sbyam ElberliDg have followed Sri- 

1st Edition; pp. 717-8, 2nd Edition) and Elbertin^ . uiJ opi 0D 

krishna’s commentary on the Daya g order 0 { succession maiden 

as given in the Dayakrama Sangraba b by all Ang i 0 -Indian text 

daughter, son and other daughter third edition of Shyama Cbaran 

writers, until a oloud was thrown deatb _ sir Gooroo Bass Bane ” □ 

Vyavastha Darpana published afte Marriage and Stridhan (p- 4 ’ 

in his learned work on the Hindu Law of Mar did not follow 

2nd Edition) seems to be of opinion 
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Jimufcavahana as regards succession to prttrtdatta strtdhana. Baghunan- 

dana in his Dayatatwa. did nob also follow the Dayabh*g*. 

I am of opinion that we should follow the Dayabhaga and not im- 
krishna and Raghunandana, when it is evident that the latter have no 
followed their master in giving preference to daughters generally, lam 
confirmed in my view by what Rampini and Mookerjee , JJ., have said in 
I. C. 766=12 Ram Gopal Bhuttacharjee v. Narain Chantra ; Bandapadhya (lj. I 

N. 924 agrees, therefore, wihh Biett, J. . 

oaa The result is that the appeals will be decreed with costs in all the 

°° urfcs - a , n A 

- Appeals allowed. 


1908 

JULY 27. 
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[115] APPELLATE CIVIL. 

Bejore Mr. Justice Caspersz and Mr. Justice Cote. 


Kabma Uraon V. Baraik Debi Dayal SlNGH.* 

[20th November, 1908.] 

Chota Nagpors Landlord and Tenant Procedure Act Bengal Act I o] 1879) as amended 
by Bengal Act V of 1903, ss. 44-4. 62 ,, 66 , 67 and 77 —Previous suit/or rent , struck 
off under section 62 —Whither subsequent suit within six months maintainable ; 

Held by Caspersz J. Seotion 62 of the Chota Nagpore Landlord and Tenant 
Procedure Aot is not controlled by seotion 44A of the said Aot. When a rent 
suit is dismissed under the first olause of seotion 77, read with seotion 62, of 
the Aot, another suit for the same rent is maintainable within the period of 
six months. 

Held by Coxe, J., that suoh a suit is not maintainable by virtue of seotion 
44A of the Aot. 


Second Appeals by the defendants, Karma Uraon and others. 

These appeals arose out of two rent suits brought by the plaintiff for 
reoovery of arrears of rent against the defendants under the Chota Nag* 
pore Landlord and Tenant Procedure Aot. It appeared that the 18th 
of May 1906 was fixed for the hearing of the said suits for rent. On that 
day the plaintiff being absent, the Deputy Collector struck off the suits 
under s. 62 of the said Aot. The plaintiff ton the same day applied for 
the restoration of the suits, but the application was rejected. He then 
in June 1906 instituted fresh suits for rent. 

Defence inter alia was that the suits could not proceed, inasmuoh as 
they had been instituted within six months of the previous suits in 
oontravention of the provisions of s. 44A of Bengal Aot I of 1879. 

The Court of first instance having held that the suits were barred by 
the provisions of seotion 44A of the Aot, dismissed [116] the suits. On 
appeal the learned Judicial Commissioner reversed the deoision of the first 
Court. 

Against this deoision the defendants appealed to the High Court. 

Babu Jogesh Chandra Dey t for the appellant. The suits are barred 
by s. 44 A, which was added by the amending Aot (V of 1903). Seotion 
62 of the Aot is controlled by s. 44 A. The words “ shall not institute 
another suit...reoovery of any rent ” in that seotion are wide enough 
to include cases falling under seotion 62. The order of the 18th May 

•Appeals from Appellate Orders Nos. 228 and 238 o! 1907, against the order, 
of W. H. Vinoent, Judioial Commissioner of Chota Nagpur, datod April 9,1907 rever- 
° rder of Moulvi Ma homed Hamid, Deputy Collector of Ranohi, dated Nov. 

lfOu* 

(1) (1906) I. L. R. 88 Oal. 816; 10 0. W. N. 610; 8 0. L. J. 16. 
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prescribed in Motions 86 and 67, and by way oi review. At any tat „„„ 
the suit for rent of 1962, could not be maintained. ... 0,VIL - 

JSrjff. as.* 2 11 sa* 

£ ff45t^=s5sSSiiMS°° 
s ss. e s£vc 

that be was present. 

Babu Jogesh Chandra Dey , in reply. Cwr a( j*. v uif. 

CaSPEBSZ J. In these second a PP 0als linWa^^uits^to recover 
substantial question raised is whether P tqg. should have been 
arrears of rent for the Sambat years I960,1961- 44A of the 

dismissed as being fn contravention of the P r ° Section 444, 

Cheta Nagpur Landlord and Tenant Procedure Act, 167^ Wbere & 

which was added by Bengal Aot V o - r ’ OQr tifi C at 0 [117] under 
landlord has instituted a suit, or app ie Kbuntkatjtidar f 0 r the 

seotion 155 against a raiyat or a M s ball not institute 

recovery of any rent of his tenancy, against him for the 

another suit apply for another such o months from the date 

recovery of any rent of that tenanoy unti wrmlication.” 

the institution or making of the previous SU1 renfcs 0 f 1959 

It appears that the plaintiff in Mi““AJ 9 ^“^en deposited by the 

defendants. Issues were framed, and the lSt^May^ ^ plainti tf 

hearing. On that day the Deputy Col n pka sam e day the plaintiff 

absent, struok off, seotion 62 ?• VV . ' h0 an d the defendants had been 

present at the time of hearing, JuQ0 igo6 , without 

waiting for the expiration of the period of s ' x . 7 “ t appeals. There- 
44A, instituted the fresh suits giving rise to. th P tbe provisions of 

upon, the Deputy Collector held the suits to he bam ^ ^ ^ tbe 
the seotion, but on appeal the Judicial Commission 

of suits were not barred. , kil {or f n0 appellant defen - 

The contentions raised by the learned vakil 

anbs are these :— h«rred by seotion 44A of the Ao • 

(1). That the second suits were Jofcton 62. was m . 

(2j That the order of the l8th May l9 °®' u “ he second clause of section 77 
and that it was in reality an order ^ othe r remedies under 

(3) That the plaintiff should have ° ( 4 ) That at any rate, 

sections 66, 67 of the Act and by way inoomp etent. t .. nq 

tbe fresh suits for the arrears of 19 ^ d fourth con ten i * 

There is no substance in the second thir^ u ^ ^ ^ £ucb day, one 

The second olause of section 77 P r0 ^ tried and, determined 1 
only o! to portion nppo.ro. to into o.y b. as „„ be to0 b.ta. to 

absence of the other party,up , tarm ined by the Deputy 
Court.” But no issue was tried and determiner. 

n 
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the 18th May 1906 ; the orders striking of the suits were appro- [118] 
priately passed under the first clause of seobion 77 read jvith^ section 62. 
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Consequently, the only remedy open to the plaintiff wasto proceed by 
way of fresh suits, and if those suits were maintainable, he could properly 
include in bis olaim all arrears of rent then accrued due. 

The on iy substantial question, therefore, is that embodied in the first 
i. 0. 147*= 9 contention, and it is narrowed to this. Whether section 62 is controlled 

n by seobion 44A. I think nob. 

o. w. H. Seo t ion 62 provides that, " If on the day fixed by the summons or 

proclamation for the appearance of the defendant, or on any subsequent 
day to which the hearing of the case may bo postponed prior to the record¬ 
ing of an issue for trial as hereinafter provided, neither of the parties 
appear in person or by an agent, the case shall be struck off, with liberty 
to the plaintiff to bring a fresh suit, unless precluded by the provisions for 

the limitation of suits contained in this Act.” 

The plaintiff was at liberty, on the 18th May 1906, in terms of 
seotion 62, to bring fresh suits, unless precluded by the provisions for the 
limitation of suits contained in this Act. Those provisions are contained 
in sections 42, 45 and not, in my opinion, in seotion 44A. The period of 
* limitation means the period during which aotion may be taken. Seotion 
44 A refers to a period during which action oannot be taken, and such a 
restrictive section is not oovored by the general rule laid down by seotion 
4 of the Limitation Act. In my opinion seotion 44A restricts the Court’s 
jurisdiction rather than the plaintiff's right of suit, the latter exists though 
it is in abeyanoe for six months. 

Seotion 44A must also be construed sbriotly, that is, in favour.of the 
plaintiff, because it 'encroached on his ordinary right to sue for arrears of 
rent. It may be assumed that the Legislature is acquainted with the actual 
state of the law. When Bengal Aob V of 1903 added seotion 44 A to 
Bengal Aob I of 1879 the provisions of seotion 62 were left untouched. 
The Legislature did nob insert, nor can I insert in seotion 44A the 
words “ notwithstanding anything contained in seotion 62.” The plain 
meaning of seotion 44A is that, when a land-[119] lord has instituted 
a suit for the recovery of any rent, he shall not institute another suit for 
the recovery of any rent subsequently acorued due until after six months 
from the date of the institution of the first suit. For example, if a tenant 
pays his annual rent in 12 or 4 instalments, the landlord cannot sue him 
every month or even every quarter ; he must wait for at least six months. 
The words “ any rent ” which occur bwioe in seotion 44A must be 
liberally interpreted to refer, respectively, to any rent covered by the 
previous suit and any rent oovored by tho second suit and, ex naiura rei 
the subject matter of the respective suits must be different, other¬ 
wise the second suit would not be necessary or maintainable. It is 
only in the case of a fresh suit, which tho plaintiff is permitted by 
seotion 62 to bring, that the rent arrears claimed may be the same 
as in the suit struck off. The words M struok off ” mean that the suit 
has, and never had, any existence; they imply that the suit is with¬ 
drawn as in section 373 of the Civil Procedure Code, and in this 
connection, may be oited the analogus section U47) of the Bengal 
Tenanoy Act, See also Varajlal Bhaishankar Selat v. Someshwar (1). 
lbe appeals must therefore fail and are dismissed with costs. 


(1) (1901) I. L. R. 29 Bom. 219, 225. 
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Coke J. The only question that arises in this case is whether, igos 
when a rent suit is dismissed under section 62, oi the first clause of Nov. 20. 
section 77 of Bengal Act I of 1879, another suit can be instituted for ^ “ AIB 
the same rent within the period of six months. It is conceded that, if givit. 

the first suit is dismissed under any other section, the second suit will — 

not lie. ** 9 ' ,1* B ~a 1 

lam inclined to agree that section 44 A is not a Provision tor ^ £ 4«-S g 

the limitation of suits “within the meaning of section 62. Of course, o yf N. 
if the law requires a suit to be brought after one specified date and before 2 87. 
another date both dates are really limits of the period within which 
the suit may be instituted ; and a provision of law, which faxes the first 
date, really limits [120] the suit just as much as the provision that faxes 
the second date. But the word “ limitation” has acquired by custom a 
technical meaning, and I have little doubt that the Legis ative au ion 
ties in framing section 62 intended only to refer to the latest date by 

which a suit might be instituted. , ,, . , , M . 

But it appears to me that the terms of section 44A taken m their 

ordinary meaning bar this suit. The words are ^ when institute 

instituted a suit for the recovery of any rent, * * he shall not institute 

another suit for the recovery of any rent.’ Here't canno institute 

the plaintiff did institute a suit for rent in March 1 , a “ „ f 

another suit for rent in June 1906. It has been argued that theeffect of 
striking off a suit under section 62 is to restore the parties to their on 
ginal positions as if such a suit had never been ins i u e . )-, 0Qn 

seems impossible to say in such a case that the firs sui C onti- 

instituted at all. And that the second suit is a new suit andnot a conti 

nuafcion of the first suit is clear from the provision possible their 

An Act ought to be construed so as to give as; a construed 

full meaning to oil it, ' provisions Her. 'f NS ^ 

against the landlord, it does not really C0I ^ 1C . , fl w 0 ii s hea by being 

lord’s right of suit established by section 6 section 44A is 

l»Pt in abeyance fo, ,1, months. On th«, othor tan* J 0 , 

construed against the tenant, it seems uo me • ^ , aS } allc {. 

this nature, the plain words of the section aro > ’bring another 

lord, having instituted a suit for rent, is again allowed to hung 

S S suit the landlord sues both for former 

of losing the latter rent altogether, Taruck Chund* * on 52 is 

Mohini Debua (1). But, unless the effect of a . do nofc con sider 

an entire obliteration of the suit altogether, w 1 the rent of 

t«l] admissible, it would seem that the suit a* any rate 

^he subsequent year must be barred by _ 0 s t ro ss on the point 

tL The learned Judicial Commissioner has W baraSSed , and 

that section 44A is intended to save ten&n s de{endan t cannot be said 

o be harassed at all. But this observation hard y PP^ defendanb must 

he present cases, in whiob issues were {ram6 ^“ otba r in the course 
therefore have been forced to attend at some time or ovne 

0{ jthe proceedings. n , 7 of the Bengal Tenanoy 

Finally there is the analogy of section • e i v the s ame mat teu_as 

% 1886 . That section (whichdeal^withpreciseiy- 

a) ( 1881 ) 'T-ti. B. 6C»1. 791. 
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. sootioo 44 A now under Conxion)though 
,r“ lO. to section 313 of the Civ,I F V'|' 0 >: LorUilorn v-i did not intend suits 

- 99 . The natural inference is that the g regtriot . ions o£ section 147. 

Appbmatb revived un der ?eetion 99 to bo tee fr ™ in 18d5j it would seem 

0nrir '- And, if this was the V0L ud prevail when section 44A was 

86 0. 11B=1 probable that the same in exactly similar matter. 

I. C. 6*7=8 enacted long afterwards to deal with a tly P03 tion 44A, but as 

0. L. J. 0=13 Accordingly, I think that the suit s barren y m sQng0i is 

C> the landlord, from the point of view o 1^ Qn fche poinb of law, 

andTa'gre^to'fchB^ppSSsbeing dismissed under section 575 of the Civil 
Procedure Code and not reforred to ano er • uc „ Appeals dismissed. 
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[122] APPELLATE CIVIL. 

Before Mr. Justice Caspersz and Mr. JusUce Goxe. 

Bepin Behary Shah a v. Mokunda Lad Ghosh.* 

[18th November, 1908.J 

dW.r «/ P-.... del UP «/ 1883) 

allowea—Oiurt accepting moneu before the oroer abso.ut , . l h , Ume 

A porson, wbo does cot d.posit the redemption moneywithin ** 
allowed, do redeem atterwarda, before a floal order <e made under eeotien 

cl the TraDBler of Property Aot. 

Appeal by the plaintiff (opposite party) Bepin Bohary Shaba. 

A decree was passed by the Subordinate Judge of Sun in a contested 

suit, in which the plaintiff sued to enforoe his mortgage on certain P°, 
perty by sale, as also to redeem certain prior encumbrances, on the a iso 
May 1906, allowing the plaintiff to redeem the prior mortgages with n «x 
months from the date of the deoree. The defendants, who were the prior 
mortgagees, appealed against the said deoree, and the appeal was disn i. - 
ed. On the 16th April 1907, tho plaintiff deposited tlm money due 
under the prior mortgages. On tho 14th May 1907 the Court reoor e 

fche following order :— 

“The piaiotfl ha* deposit'd tho mooey due to tho Ut and 2nd ^or'gaRees sa 

direoteti .o the cco ce. He now prays that the mor Raged properties be Bold free 

the prior oha ge* to recovery of tho raooev due to t» e plain on arOount O . 
own mor ga^e cqoqot toRether w»tn tho amounts deposited »>y him tore * . 

prior 'harcen Tne p)o*der of the other parties ha- deohtud to appear * 
ingly ord«f ih*t the prior < ha Re* t.f defendants 2» ® and 4 he hereby 
redeemed and .hat the moitgagt d properties be free of the said mottRages as pfaye 
for.” 

Tho plaintiff then applied bo mako tho dooroo absolute and a notion 
was issued upon the dofi ndants to shew cause on the 1 2th July 1907, 
why tho decree should not bo mado absoluto [1»3] In the meantime, on 
the 14fch Juno 19i>7 tho defendants Nos. 3 and 4 applied for recon¬ 
sideration of tho order of tho 14th May, -907. Tho plaintiff opposed 
the application on tho grounds that the order for redemption having 
been once passed could nob bo set aside on this petition and that he 

• Appeal from Appellate Order No 70 of 1907, against the order of K» N. 
Dietrlofc Judge of Beerbhoom, dated Nov. 25,1907, reversing the order of Umesn 
Obandra Sou, Subordinate Judge of Beerbhoom, dated July 27, 1907. 


74 


vii.3 


BEHN BEHABV SHABA V. MOKUNDa BAL (iHOSH 36 Cal 124 


was entitled to deposit the decretal amount within six months irom tho ^° 8 
daTe of the final decree, that is, the date ot the decree ol the Appellate NO^IS. 

» ks- Jsr&z jrwrss- 

of first insfcanoe. . , , u °* 847, 

The plaintiff (opposite partyj then preierred this appeal to the 

H ' gh Babu Nil Maihab Bose (Babu Eari Bhusan Mookerjee,M him) for 

the appellant. The question is, whether a iJ ^ n " Q b0 C “ Q r aa ordor absolute 
after the period of g, race allowed by the 1 . d ^ CoQrt accupted the 

is made. I submit he can. In tne presen Transfer of 

money with notice to the opposite par t ,;rr> s °° r i^i,t to redeem exists until 
Property Aot clearly shows that the plain b Th cases o£ Nanaram 

such right is extinguished by an oide.■ absol^ta 0|IOW 

Babaji(i),Sitaram v. Madh^lal Moiumdar 14j, and 

(3), Poresk Nath Mciuk.dk, J. Th. 

Court has ample jurisdiction to extend the time, and in this oa. e 

Babu NaUni Banjan Chatterjee, for the b a suit Eor 

Vedapurattt v. VauabhaVultya huja (5-M for rec i emp tion has been 
redemption has been instituted and a maintainable for 

passed therein, but not executed a sub|que ^ ^ sui6 {or redemp- 

the redemption of the same mort- L* 24 J g g * , r even a fter the time 
Bon i, barred, th. queslion still Th. 

allowed to redeem, the mortgagee can red ’ ■ foreclosure suits. In 

Calcutta cases cited by the other side are . Q ft su£b f or redemp- 

a suit for foreclosure time can be enlarge , r ; . ( 6 i it can only be 
tion it cannot be done—see Novosielasm v. ti £ time granted to 

d»., II the application is mad. b » I »“, made, rn th. of 

redeem. In the present case no such appl m a caS0 0 f decree for 

Banlal v. Tulsa Kuar (7) it has been he limited by rhe decree 

redemption of foreclosure no extension ot except for good cause 

for payment of the decretal amount can e , Mojumdar v. 

shown; and that case dissents from the c £er o£ property Aot says 

Bam Jodu Mojumdar (4). Section 93 o payment,' upon good cause 

that the Court may postpone the date fix J before the expiration of 

shown. It clearly shows that it can J Transfer of Property Act. 
the time. It is not a case governed by decree made in toe sui • 

The rights of the parties must be decided y , ddi Sar dar v. Asimuddi 

(8), in whioh it has been held that * P , e y propo sition of law laid 
after expiry of the time allows . ^ caSe should bo reEerred 

down in that oase is not acceptor, tn p 

the Full Benoh. 

9 m * • • • 


Babu Nil Madhab Bose, in reply- 


(b (1897) I. L. B. 22 tom. 771- 
(VO 11901) 1. 1». B 94 AH. 44. 

(*) (1900) I. Xj. B. 27 Cal- 705. 

( 4 ) (1889) I. h B. 16 Cal. 246. 


Cur. adv. unit 

( 6) f > Mad. 100. 

6 i (1810 17 Vea. 417 ^ 

71 (1896) 1. L. Riyi 1 

(8, (1907) 11 O. W.H-679. 
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Caspers/ and OOX.B JJ. This appeal arises out) of-a composite suit, 

■sv ..-£SES?iA—* 

appellate Sr e ed' an d°the° P 1 Im. S ff“ was^d ireot ed to deposit the amount duewith res- 

peer to the prior encumbrances within six months, and it ' orde ”“ 

t is b * ra? ar ssi“ ?S$rJ£'s& 

- « srsJ. “«r •£ 

deposited the money, and asked that the property coveiea by the mortgage 

redeemed by the deposit of the money due upon them The pleader of 
one of the prior encumbrancers (not the present appellant) was sent f 01 ^ 
but declined to appear, and the application was granted on the 14th Ma> 

Thereafter the plaintiff applied to have the decree made absolute. 

I bis application was contested by the piior encumbrancers, though it 
can hardly have had any reference to them, inasmuch as tho only relief 
in tho nature of an “order absolute”,that can bo given to tho plaintiff in a 
suit for redemption is that he “shall, if necessary, bo put in possesison of 
the mortgaged property.” Here, tl f is was not necessary and the only order 
that could bo made absolute was the order for sale, to which, it then 
encumbrances had been redeemed by tho older of tho 14th May 1907, 
they could not object. They, however, also asked that tho order for salo 
and redemption should be set aside. The Subordinate Judge refused both 
prayers, made the decree absolute, and confirmed the order for sale anil 
redemption. The learned District Judge set aside those orders. Tho 
plaintiff appeals, and it is urged that, in the oiroumstances we have stated, 
the orders of the First Court were wrongly sot aside by the District 
Judge. 

It appears that the defendant No. 3, respondent, pursohased the pro¬ 
perty in execution of a first mortgagee’s dooree upon his mortgage. He 
has a further claim on the property, inasmuch as he also redeemed the 
mortgage of a second mortgagee, tho plaintiff being the third mortgagee. 
Ihe question is, whether the defendant No. 3 being a purchaser in execu¬ 
tion of the deoreo on a prior mortgage and in possession of the property, 
section 93 of the Transfer of Property Act, 1889, has any application to 
his case. It is also urged on his behalf that, if thesootion [126] does apply, 
still the fact that tho plaintiff did not deposit the redemption money 
within six months precludes him from obtaining any benefit now from 
tho decreo for redemption. 

Section 93 does not, of course, in its liberal terms, apply to a oase 
like the present, where there is no prior mortgage still in existence, but 
the encumbrancer is a purchaser in possession. But we think that the 
principles laid down in the seotiou ought certainly to bo followed in dealing 
with a case of this nature. It is well settled that, when a mortgagee sues 
on his mortgage, and, in disregard of section 85, does nob make a subse¬ 
quent mortgagee a party, that mortgagee is entitled to redeem the pro¬ 
perty in the hands of a purchaser in execution. There is no reason why 
such a purchaser should be in a bettor position with respect to redemption 
than the mortgagee under whose decree he has purchased, t here are no 
uthei sections in the 1 ransfer of Property Aob dealing with redemption, 
except sections 91-96. In these oiroumstances, we are of opinion, that we 
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should be guided by those section, in dealing with the case, whether'it 
is covered by their precise terms or not. 

Turning now to the question whether a plaintiff, who docs not deposit 
the redemption money within the time allowed, can redeem afterwards, 
before a final order is made under the section, or as it is usually expressed, 
before the decree is made absolute, wo find considerable diversity of judi¬ 
cial opinion. The sections, however, seem to us to indicate the inten¬ 
tions of the Legislature with reasonable clearness. 

Section 92 requires the decree to lay down that, if the plaintiff pays 
within a fixed time, the defendant shall retransfer the property to him, 
and, if he does not pay, ho shall be debarred from redeeming (unless 
the mortgage is simple or usufructuary;, or else the property shall be sold 
(unless the mortgage is by conditional sale). The words in brackets show 
that the section does not literally apply to the present case. But, applying 
it as nearly as we can, we think that the position of the defendant No. 3, 
who is in possession of the property under an obligation to i©transfer it, it 
the money is paid [127] on a fixed date, is far more analogous to that of a 
mortgage by conditional sale, than to that of the holder of any other form 
of mortgage described in the Transfer of Property Act. The decree trained 
gave effect to this position, inasmuch as it directed that, if the plaintiff 
did nob deposit the money by the fixed dane, he should be debar led 

from redeeming. 

Section 93 lays down what is bo happen in the two contingencies oi 
the money being paid and not being paid. In the lattei, tbo defendant is 
permitted, in the case of a mortgage by conditional sale, to apply for an 
order that the plaintiff be debarred from redeeming. And the section 
goes on to proscribe that ‘ on the passing of any order under 
this section the plaintiff’s right to redeem shall be extinguished.” It 
appears to us that this expression clearly indicates that the right to 
redeem continues till the order has been passed. If this were nob so, it is 
impossible to understand for what reason a mortgagee, other than one 
whose mortgage was simple or usufructuary, should be specifically allowed 
to apply for an order to debar the plaintiff from redeeming. It the p ain- 
tiff cannot redeem after the fixed period, unless the mortgagee himself 
takes some action, as has been argued by the learned pleader for the 
respondents, it is evident that his right is altogether gone. The mortgagee 
is not likely bo take any aobion, when he is already in possession ol the 
property, fn order to enable the plaintiff to exercise his right of redemption 
To quote the words of the learned Chief Justice in Vedapuratti v Vallabha 
Valiya Baja (1) “ On the construction of sections 92 and 93 of the lrans- 
fer of Property Act it is perfectly clear that the requity of redemption re¬ 
mains unforeclosed, and the relation of mortgago and mortgagee continues, 

until the order absolute, which is contemplated by section 9d, is made 
* - * * * * Xf the right to redeem is only extinguished when 

an order is made under section 93, it follows that thefright * s * 

right until the order is made.” It appears to us that the Legisiatu 
intended that the defendant, it he seeks to h ^Q the Plain- LI MU till 
rights finally extinguished, should apply for an order to that effect, and tha , 
if he does not do so, the right should remain in existenoe. already 

These views derive considerable support from the respectively 

cited, and from two cases decided in Bombay and C f lo , ub J> "Xrovll in 
The Bombay case of Naniram v. Baba) % (2) was cited with appr oval^ 


(1) (1901) I. t,. R 25 Mud. 800. 


(2) *1897) I. Ii. R- 22 Bom. 771. 


1908 

NOV. 18. 

APPBLtiATB 

OlVlL. 

38 0. 122 = 1 
I. 0. 730=8 
0. L. J. 547. 
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Madras (l) said is clear aufcboriby fur the proposition that a mortgagor can 
apply for extension of bim time fur redemption after the period of grace 
has elapsed, but before a bird older has been made under section 93. If 
that view is correct, it would seem, that if a deposit is accepted by the 
Court before the final order, but after the date faxed for payment, it be- 
36 cTStel comes an effectual deposit. It makes little or no practica difference 
1 . 0. ,780-8 whether bho acceptance of such a deposit is or is not preceded1 by a formal 
C. L. J. 647. orclef extending the time. It is the acceptance of the deposit that is the 

really important matter, and, if the Court accepts a deposit-after the due 
time has elapsed, it must bo assumed, in the absence of anything to the 
contrary, that the Out is satisfied that there has been good cause for the 
delay. In the present case it is reasonable to suppose that the Court 
thought it natural that the plaintiff should have hesitated to pay in a 
lar«o sum of money, while the fate of his decree was still uncertain, owing 
bo tho appeal lodged by the other side The Court sent for the pleader of 
the principal defendant and mado the order after he had declined bo come. 
All the probabilities point to bho fact that bho Court saw fat bo condone 
the plaintiff’s dolay, and that being so, we think that the deposit must be 
regarded as being in time and upon application made to extend tho original 

period faxed for payment. 

The decision of this Court, to which wo have referred, consi¬ 
dered section 87 rather than the effect of section 93, but it is 
clearly applicable in principle:—see Porcsh Nath Alojumdar^v. 
Jiamjodu Mojnmdar 11), where the learned Judges [129] remark “ It 
seems quite clear to us that tho fact of tho Legislature having made 
this provision, requiring an order absolute to ho made, makos tho earlior or¬ 
der simply an order nisi and tho mortgagor can at any time, until the order 
absolute is made, redoom his property.” 

Reference may also bo mado to Debi Prasad v. Jai Karan Singh (3j, 
in which the earlior case of Ram Lall v. Tulsa Kuar (4J, whioh is bo J'ome 
extent in favour ol bh*> respondents, was not followed. 

The learned pleader for the respondents relies principally on two oases, 
namely, Vabalha Volina Baja v. Vedapuratti (5) and Faijuddij Sardar 
v. Asimuddi Biswas lint tho authority of bho first of those oases has 
been much weakened by the oaso reported in the 25bh volume, already 
quoted, and in the words of bho learned Chief Justice, in the latter case 
“cannot lie put higher than that the learned Judges dealt with the oaso 
bofore them upon the assumption that a second suit would lie and that 
* :: the mortgagee :: is not without a remedy.” 

Finally all that was decided in Faijuddi Sardar v. Asimuddi Biswas 
(6J was that the period of graco runs from bho date of bho original decree 
and nob from that of the appellate decree. The point whether the plain¬ 
tiff could redeem after tho faxed date was not raised, nor does it appear 
certain whether or not any final order had been mado on tho application 
of the defendant. 

In these circumstances, we think that tho decision of the Distriob 
Judge must l>u set aside and that of the Subordinate Judge restored. The 
appeal is accordingly allowed with all oists. 

Appeal allowed . 


(1) (lbOJ) I. L. R. 26 Mad. BOO. 

12) *1889/ 1 L. It. 16 Oal. 246, 240 
(8) (1902) 1. L. R. 24 All. 479. 


(4) (18-16) i. L. R. 19 All. 180. 
(6) (1896) 1. L. R. 19 Mad. 40. 
(6) (1907) 11 0. W N. 679. 
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36 Cai. 133 (=1 I. C. 783.) 

[130] CIVIL RULE. 

Before Mr. Justice Goxe and Mr. Justice. Bell. 

3 AG A DISH CHANDUA SHAHA t>. KlUPA NaTH SHAHAL 

[10th August, i908.] 

„ , ,, , vrt , , a 295. 244- ZU-RaUable distribution— 

s ?. “r rfWn —? - 3*5 a-® 

SStetS — “ iDI...M “ id * ° rt " 

of the Mu ail, ta i« ,8a,0 ‘ ,3 ° with0llt jarladiotioa, the High 

Held farther, that when au order la waouy w 

Court should interfere under 3. 62?. 

Gfon^h Z)a« Bagria v. Shiva Lak i hm an ^<x< (1 ^; ^^aVd^ndas Daf/a- 
sam W Cheliiar v. Orr (2) followed. Dayaram Jagjtvan 

ram (3) distinguished. , 

ft— *— '.!?-«I 0 411. Ref > M M.d 

[Epl ; 28 0. W. N. 704 ; Fol : 42 Oal. 1 ; 5 P. L J. 41 

570 ; 78 l. O. 731=51 Cal- 761. 

c T r P ,K^ 

SM5SL: is 

Nath Pal in the Court of the let Moot,! of Dacca and 
lodgment some moveable properties belonging to tl.e said toor long 

debtors and obtained a decree against them. Nabb Shaba, Sanatan 

Thereafter some persons other th , the same four judg- 

Shaha and others, who had obtained a ^ e °c a ® ? an an d others, (of whom, 
ment debtors and the said Kripa Nath, Pharan Pal alone and some 

some had obtained decrees [131] 

against Sree Charan Pal and one ot tbo-J^cUon 295 of tbo Code of 

applied before bbe 1st Munsif of D a ° oa assets realized by the sale 

Civil Procedure for rateable distribution ^ the asseL rea i y 

of moveable properties attached before judgment m execution 

obtained by this petitioner and bis brother. rejected tbo appli- 

On the 21st March 1908, the 1st Munsif ot Lucca who had 

cation of Kripa Nath Shaba, Sanatan They preferred an 

deorees, but not against all the J ubem ° n , . OQ j y the petitioner the 
appeal againgt the order of the Munsif, ^ o£ jlacca decreed the 

respondent. On the 16th May the P 

appeal ex pa rte. n arm iication for the rehear- 

. On the 27th May, the petitioner iQ oonS0qU enoe 

mg of the appeal, alleging, amongst other g . affixed on the place 

of the sale of the District Judge’s Cour- a o . served on the peti- 

on which the date of hearing was written m the nor 

tioner, the date was made indistinc t^--- 

* Civil Rule No 3310 of 1903, garnet reveraTog 6 tb°e order of the 1st Munsif of 
Diltriot Judge of Dacca, dated 16th May 1908, reversing 

Dacca, data ! 21st March 1908 (1892) I. L. B. 19 0al - 688 '■ h B 


1908 

AUO. 10. 

QlVlL ROLB. 

26 C. 130=1 
I. a 783. 


(1) (1903) 1. Ii. B. 80 Cal. 588. 


(3) (1902) 
(8) (1904) 


I Ii. B. 26 Mad. 176. 
I. L. B. 28 Bom. 468. 


19 1 A. 66 
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lgog Th 0 application being rejected, the application under section 622 

AUG. 10. was made to this Court. 

- Babu Upcndra Lai Bail for the petitioner. No appeal lies fiom an 

Olvi L Rp lb. 0V( -| ( . r unc i (3r section 295 . Gogaram v. Kartick Chunder Singh (lj Kashi 
S6 C 1 30=1 Bam v - Moni Bam (2). Section 588 is clear on the point. Tho order of 
I. C. 783. the District Judge i c therefore without jurisdiction. The Full Bench case 

of Gonesh Das Bagria v. Shiva Lahshman Bhakat f3i is inapplicable, that 
case referring to a regular suit. The order passed cannot be taken as one 
undor section 244, the decrees being separate and tho parties dffferent : 
Kashi Bam v. Muni R<‘m (2\ 

B'-bu So rat Chandra B a sale for the opposite party. The order is 
under section 244 and is appealable : Prosv.nno Kumar Sanyal v. Kali 
Das Sanital (±). Tho section should be liberally construed. Tho Full 
Bench case (3j is applicable. Ad-[132] mitting that no appeal lay to the 
District Judge, the TIigb fourb should not interfere in such cases. The 
discretion under section 622 should be 1 exercised very carefully and only 
when positive injustice has resulted. 

Coxe &H; Bell** JJ. In this case tho petitioners obtained a decree 
against certain judgmonb-debtors. The opposite party had obtained a 
decree against certain judgment-debtors, who are not exactly identical 
with those of tho petitioners, and had applied for rateable distribution. 
The Munsiff of Dacca refused this application on tho ground that the 
judgment debtors were nob identical. Against this order, the opposite 
party appealed to the District Judge ; and tho District Judge, following 
the decision in Gonesh Das Bagria v. Shiva Lahshman Bhakat (3j, set 
aside the MunsfTs order and directed that the opposite party should sha¬ 
re in the rateable distribution. 

Tho petitioner has applied to this Court under section 622 of the 
Civil Procedure Code, and lias obtained a Rule on tho opposite party to 
show cause why the order of the District Judge should not he set aside on 
the ground that it was passed withoub jurisdiction 


lb is clear that under section 588 of the Civil procedure (Vdo an 
order passed under section 295 of tho Civil Procedure Code is not ordi¬ 
nal ily appeal a) do; but it is argued on behalf of the opposite parly that 
such an order com os within tho scope of section 244 and is therefore open 
to appeal. TFforouoo has been rnado to the case of Prosnnno Kumir 
Sanyal v. hali Das Sanyal 4), in which it was laid down that section 
244 should ho construed with liberality and that a question, which con- 
^rned an auction purchaser at an execution sale, was none the less a 
question coining within that section. 

We cannot regard this case as an authority for boldine the 

i | 11 n i .1 , * ^ is ft dooroe-holder under a 

rjoo-i d f v mCfc ■ decreo ’ t0 bl> “ Pavky to tho suit, in which tho 

L133J pot.twnors decree \y a s passed and entitled therefore to appeal bv 

notion 244 °f the Code. Wo think that tho ordor cannot possibly come 

(1) 1.186U) 9 W. R. 51). 
l‘J) (18921 I. D. R. 14 All. 210 
13) (1903) I.L R. 80 Gal. 588 


.A* a 1 ' 1 [J B ,9C -' s »>i L "• 
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order in the exercise of the discretion vested in it by section 622 of the 

Civil Procedure Code . ,. — 

The learned pleader for the opposite party has not, however, been able QmIl rule. 

to show us any case in this Court in which it refused to inter ere wi i an 430=1 

order, which was passed wholly without jurisdiction. By the or er o j (j. 788. 

Munsiff the petitioner obtained a right to execute his decree roe rom 

interference of the opposite party. The order giving him tus rig ra ’ 
or may not, have been just, but it cannot be set aside cxcep in accor a 

with the law. The case of Ramaiamy Ghettiar v R.G. rr. * _ 
authority for holding that in case like the present the Hig our 1 

to interfere, and although in Dayaram JaQiivan v. 

ram ( 2) the learned Judges refused to interfere under sec ion 

order passed without jurisdiction, yet their refusal was ase to 

special circumstances, as to be no authority to )usti y 1 p re s 0 nt. 

exercise the power, which section 622 gives us in a case 1 < 

The reailt is that the rule is made absolute and the order of the 

District-Judge, dated the 16th May 1908, is set asi ^^ oI ^ 


S36 C. 134 =(1.1. 0. 78l=-3!C W. N.;87d 

[134] ORIGINAL CIVIL. 

Before Mr. Justice Fletcher. 

Jyoti Prokash Nanci v. Jh o^ q m , OCjL - Tohubry * 

[29bb June, 1908.] 

Qontpiracy-Auction tale— Frud—Comhinat ion amongb ! ^ ,ers “ ‘ ° leaded 

each other-Canee aj acticn-Fraud, allege of to be tpevf ^ other , 

A combination among bidders a ?.° bnro Vout ", doea not give rise to an 

even it the oombinatfomamountB to a 

.action at the suit oi tbe vendor. Ahrahams (4), Levi v. 

Ambica Prosad Singh v.R. JM6) * referred to. 

Ltvi (B),'dissented from. Doolubdas^ . al allegations however 

Allegations of fraud must be epeoifloalP» ® : * * t fraud ot which any 

strong, are insufficient to amount to an averment 

Court ought to take notioe. aunta v Tiluckram 

Wallingford v. Mutual,Society (7) 'anil Ganga ~Nararn Gupta v. 

Ch&wdhry (8), followed. 

Original Suit. , . ,. w T _ A ,.: p ra kas Naqdi and bis 

This suit was instituted b? the pi™ 1 fc Jy tb0 de{en dant Jbowmull 
infant brothers through their guradi n g • ag damages for form- 

Johuiry and others to recover ^khe sum 0 and opposed to public 

ing a combination, alleged to be illeg ’ fcition a fc aQ auction of certain 
policy, for the purpose of avoiding all c P 

jewellery held at Burdwan on the 9th to the highest bid- 
The plaintiffs alleged that a sale y P ^ e beld at Burdwan on the 
der of certain jewels was advertised Y » auc tion was held, as adver- 
Bth April 1907 and on subsequent days, a supervision and control of 

tised,on April 8th in the presencej^^__ 

. " ■ * Ordinal Civil Suit No. 481 of 1907. q 

Ur,glD (6 ) (1833) 6 Car.- and P. 

. II) (1902) I. Tj. R. 26 Mad. 176, (B) (i860) IB Jur. 957. 

(2) (1894) 1. X, R. 28 Pom. 458. (7 , (1880) D. B 5 A. G. 6R5 

(8W1907) « C. D 3 111. (8)*(1889) 1. L. R.'IS Cab 

14) (1821) 9 Brod. and B. UG. 
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Jvobipraka^h anJ bbc guardian, and certain jewels and ornam^nbc? were 
ioid. On the 9bh and lOfch ‘April, similarly, auctions w*re- held and 
[1351 certain other jowoR and ornaments w^rfl sold Tb was with regard bo 
the second day’s sale, which realised the sum of Rs.44, 310, bhab the present 
suib was instituted r a c econd similar suib having been file! in respeeb of 
36 G. 114-1 the third day’s sale) the plaintiffs alleging bhab the aucbion of April 9bh 
I. C. 784 -lS^ad been reduced bo a nulliby and bhe goods sold aba gross undervalue 
0. W.^N. 87.* ow . Q £ fco an iii 0 ft a i an d fraudulent combination effected by bhe defendants. 

Ib was alleged that a large number of bhe bidders at bhe aucbion held on 
April 8bh, finding bhab bhe articles sold that day fetched a fair price on 
aooounb of bhe competition among bhe bidders, conspired bo form a 
combination of bhe intending purchasers at bhe subsequent days’ sales nob 
to bid against each other so as to avoid all competition and so to purchase 
the articles pub up to aucbion ab an undervalue. 

They accordingly nominated 11 persons as a syndicate to represent 
the combination at bhe auction of April 9bh, and ib was agreed bhab bhe 
articles so purchased should be resold in Calcutta, anl five members wore 
nominated to form a punch bo distribute bhe profits so scoured amongst 
bhe members of the combination. 

The articles purchased on April 9th on behalf of bhe combination for 
the sum of Rs. 44,310, were subsequently resold in Calcutta, ib was alleg¬ 
ed, at a profit of Rs. 42,000. Disputes however arose amongst the mem¬ 
bers of the combination as to the distribution of the profits on the resale 
and the moneys were deposited in the Bank of Bengal in the names of the 
defendants Jhowraull Johurry and Chooni Lai. 

The dissensions among the members of the combination eventually 
resulted in two suits being instituted by one of the members Hari Charan 
Kharad and in two rules being obtained by him against Jhowraull and 
Chooni Lai. Ab the hearing of these suits on June 12th, 1907, the plea 
was taken by the defendants, who wore also defendants in the present 
suit, that the combination, out of which the profits accrued, was illegal and 
fraudulent and amounted to a criminal consniraov, the intention being to 
nullify the auction and defraud the owners [1361 of the articles. These 
suits were, however, withdrawn before final determination and tho matters 
in dispute were referred to arbitration. 

It was alleged by the present plaintiffs that they first earns to know 
of-the existence of this conspiracy from an account that appealed in tho 
newspapers on May 25th, 1907. of the application for tho rules in tho 
suits mentioned above, and thereupon tho prosent suit was instituted. 

In their written statements, tho defendants admitted tho formation 
of a combination among certain of tho bidders at tho auctions, and tho 

nomination of tho syndicate, but denied the allegations of fraud and oon- 
spiracy. or that the combination included all the purchasers at the auo- 
tions They further denied that the auction purported to he to the highest 
1 er and alleged that the owners had nxprossly reserved to themselves 
the right of refusing to sell even to the highest bidder and had reserved 
prices at an appraisement fixed by professional jewellers. 

nlainHffs Ti Ghak '‘ rvar ti and Mr. N. Sr.n with him) for the 

1 here is a distinction between an honest combination amon<* intending 

'df C0 °"; t 1°' *• « all comm«ion it 

the obleot, which dote.mmes'whether a combination is lawlnl or other- 
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wise The object, here having been to stifle an honest auction and so to 19 OB 
obtain the articles at a sacnhce, the combination was fraudulent, bee JUNE 89. 

Ambica Prasad Singh v. h. Li. Whiiwell [1), Gobindo Chan ® J' obiginal 

Sham Lai Jha ^) Liun Nath, boy v. hhagcndru>Mahata 13). LI ^tctier ClVIIl . 

J. referred to Gallon v. Emuss f4)J. This case is distinguishable from i Mogul —- 
Steamship Company v. McGregor Gow & Co. v5), where it was found that 36^134=1 

both the object and the means employed vs ere lawful. In the c. W. N. 87. 

the [137] secrecy of the combination was a badge of fraud. Had the con¬ 
spiracy come to the knowledge of the plaintiffs, they could have stopped 
the sale. A conspiracy to injure, resulting in damage grves rrse tcvfl 

liability. The profit of nearly 100 per cent which the 
on the resale, was the damage suffered by the plaintiffs. P 

injure—an oppressive combination-ditters from an invasion of c,v>^rights 
by a single individual. Certain kinds of conduct not cnmmal m any o 

i ndividual may become criminal, if done by combination among several. 

S qq Mogul Steamship Company v. McGregor Goiv ' ^rrnion of Great 

followed in Qiblan v. National Amalgamated Labourer. . bn 0 J™ 

Brm, and Ireland (V. Sea also Qa.nn v Intern (8) 

Mellish (9), [Fletcher J. Lambton v. Mellish (10) was overruled y 

v. Great VV^Ba.lrray M , Sinha and Hr. A. Cto» 

dhuri with him) for some of the defendants. This between 

the plaint does not disclose any o ause of £ ^ an auCtion , even if 

two or more persons not to bid against eaou invalidate the 

amounting to a "knock out” is not llle 6 al n 912 -Encyclopaedia of 

sale. See Halsbury’s Laws of England, Vol. I.,, P- v Mt ( 12 ), 

the Laws of England, Vol. I, p. 414. bee also n ^ y ^ ar t yn (13), 

Galton v. Emuss (4), Doolubdass v. Bamtal { < j) oor ga Singh 

Qobind Chundra Gangopadhya v. Sfierajtwn v # iro Moreshvar [16). 

[Fletcher J. How do you distinguish Am&i^ ^ flU 9 Jha ( 2 ). 

H. Whitwell (1) and Gobindo CTiawZra b0 ‘ t be decision in Chandra 
These decisions appear to be oontradic y derisions in those two 

Gangopadhya v. Sherajunmssa Libi v Grahams (18), both of 

eases were based on Levi v. Levi (17 j and FnlUr^or^ ^ referred to 

which cases are now considered bad la • „ T 1 0 hiter. Doolubdass v. 

auctions by the Court and the dicta re ie tbe su bjeot. See also 

Uamlall (12), a Privy Council case, is conclusive Qopalar ^y). 

Mahomed Meera Bavuthar v. Savvasi been t0 obtain the artioles. 

Assuming the object of the combination , of fraud. There was 

at the cheapest price, this in itself was no g Brese nt case falls within 
no malicious intention to injure the owners. cGreaor Gow & Co. (&)• 

the authority of Mogul Steamship Company ‘ , ic j 0US intention to spite 
lb is only if a combination be actuated by a malioiou -- 


combination 

(V) (1907 ) 6 0. L. J ill. 

U) (i904) 1 O. Li. J, 85. 

U) (1906) 12 0. W. JN oiv 
(4) (1844. i Coil 0 o 
it) U89lj^&. C. *i5. 

(6; (i860) •-. u io 8 


(11) UafiBy ^0 Li. J* 

v iAj {lo50j io due 

(15, \AOO Ij 56 x^. o. ♦ 

vXi laooi. ic • . a, - \ ^ 
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and injure another without just cause that it becomes actionable. See 
Genaby and Cadeby Main Collieries Limited v. Yorkshire Miners Associa¬ 
tion (i). 

Mr. B. C. Muter in reply. The following authorities relied on by the 

_ defendants, Gallon v. Emms (2), In re Carew's Estate Act f.3). Heffer v. 

86 C. 134=1 Martin (4J, were all cases of an agreement between two persons not to bid 
i. C. 784=1 ^ against each other, and therefore to be distinguished. Such a combination 
C. W. N. 87. i s no k oppressive and would not be fraudulent Gobindo Chandra Gango- 

padhya v. Sherajunnissa Bibi ( 5J was a case under the Revenue bale 
Laws, which are stringent. 

Cur. adv. vult. 

Fletcher J. This is a suit brought by the plaintiffs against the 
defendants to recover damages for a conspiracy in forming a combination 
of all intending bidders to avoid all competition at an auction of certain 
jewellery held at Burdwan on the 9bh April 1907. 

The plaint alleges that the combination was “illegal and fraudulent,” 
“ an artifice ” and so forth. 

L'139j The question has first been argued before me whether or not 
the plaint discloses a cause of action. 

Now it is an acknowledged rule of pleading that allegations of fraud 
must be specific. 

“ With regard to fraud if there be any principle which is perfectly 
well settled it is that general allegations, however strong may be the words 
in which they are stated, are insufficient even to amount to an averment 
of fraud, of which any Court ought to take notice.” See Wallingford v. 
Mutual Society (6). 

I^he present case is really governed by the deoision of the Judicial 
Committee in Gunga tdarain Gupta v. Ttluekram Chowdhury (7). Take 
tho test applied by their Lordships in that case and apply it to the present, 
by striking out from the plaint in the present suit the words “ illegal and 
fraudulent, artifice ’ and so forth. And what remain ? Nothing, 

except certain allegations of fact that may be quite innocent. But then 
it is said on behalf of the plaintiffs that having regard to the deoision of 

R w u,l^ y M°2 keriee and Holm wood J J. in Ambioa Prosad Singh v. 
f*.. the plaint in the present case does disolose a oause of 

action. 

nhi a J h f 9 /u 0a,rned ,- Jud8eS in bhab oaso a PP 0 ar to have held that, if the 
obL S® °° mbl “ ablon is bo “ake a fair bargain, it is lawful, but if the 

JudcaVnl 1°^i•? t pr ?P 0rby ' at . “ sacritioo, it is unlawful. The learned 

v Abrahams (hi^H 0 r* the ' r ^ ecisi .°, n on two English authorities, Fuller 
IndentJV \ LeVt v ; Lm (1 °J and several American oases 

trine of Public PoPovl" 1 ti American boxt book (Greenhood on the Doo- 
a rulinc ah ni v ■* y ‘ ,^ b0 ca,:0 v - l jCVi U0) was however only 

mifee in VMMZ “ItLlmf S9 "‘ eJ ‘ r< "“ ^ tb0 Judi0il “ CW 

Hnglish cases and the p 1 ” ^ (9) soeins to stand alone amongst 

lor a »™ tril did no?”', “ S* “• “ [1*0]ing tod ml. ,« 

-urraiij^ With regard 

\Z> 11614) l Coll. Q. O 248 l? ) G8«8; 1 L. 11. IS Cal. $33. 

(3) (1858) 28 L. J. Ch. 218 
(it (1867) 86 L. J. Oh. 872' 

11882) 18 0. L. B. 1 

(6) (1880) L. B. 5 A. 0. 686, 697, 


- - • - - t • V VMj 

l«) (1907) BO.L. 3 . ill. 

(9) (1821) 8 Bred and B. 118. 

(10) (1838) 6 Oar. and P 289. 

(11) (I860) 15 Jut 267. 
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to the American cases cited by the learned Judges in Ambica Prosad Singh 
v. B. 3. Whitwell ( 0- I am not competent to express any opinion. Put 
with regard to the statement £rom Greenhood’s Doctrine of Public 1 obey, 
cited by the learned Judges, I may point out that the opinion expressed 
by that learned author is not in keeping with the opinion expressed m a 

recent work o£ a very distinguished lawyer. I refer o ou j c 784=13 

Laws o£ England by the Earl o£ Halsbury. In that volume at page 5l- N . 8? 

the noble and learned Earl expresses the opinion that the lact that a 

combination amongst bidders has been formed to bid at an auction, 'even it 

the combination amounts to what is commonly known as a knock-cut 

does not give rise to an action at the suit of the vendor 1 he decision o 

the learned Judges in Ambica Prosad Singh v. Whitwell £ J does no 

touch the point as to whether without specific allegations ot fraud the 

plaint discloses a good cause of action. In this respect it is _ufhc e 

me to rest my judgment on the decision of the Judicial committee in 

Gunga Naratn Gupta v. Tiluckram Chowdhry (2), the facts in which case 

are practically on all fours with the present. e 

Accordingly I bold that the plaint does not disclose any cause of 

action The plaint must therefore be rejected and taken off the file. The 

plaintiffs must pay to the defendants their costs of suit. 


Attorney for the plaintiffs : B. S. Ghose. , . 17 

Attorneys for the defendants: N. G. Bose, Manuel ond Agarwalla. 


30 0. 141 (=9 C. L. J 109=1 I. C. 783=12 C. W. N. 1093). 

[141] LETTERS PATENT APPEAL. 

Before Eon'ble Mr. LI. F. Rampini, Acting Chief Justice, and 

Mr. Justice Doss. 

Jadu Nath Dandpux. v. Habi Kar.* 

[20bh August, 1908] 

Lim T™ 

abU ZTu^, A. 0. J. A suit for oompaoMUon hTmi- 

tVZSZB ^within the — ot 

TLnira Da . v. Han Kar (3) approved. *»*» ^ * Dolhin 
Qolab Koer (4), diskiogmahed. t< 

P«r,DO S S, J. Wrongfully cutting and ««■■«»» 
pass upon immoveable property 4Q 8 Soh y u 0 i the Limitation Aot; 

and a auit^o^oompe^ation^for Voir acts >s governed partly by Art. 39 and 

partly by Art. 49 of the Aot. 

Mangun Jha v. Delhi* Golab Koer (4), referred to. 257 . 

[Fol : 26 M. L. 9. 447=1913 M. W. S. 669 (If. B.), 80 I. G. 769. H* . 31 M. L J. . 

18 I. G. 258.3 . , , r r^iryn T 

Letters Patent Appeal agai nst the lu dgmen o -4idATiJtf 

___ n „„ ~T(17 Ao 111 of 1906, in Appeal from Appellate 

- * Letters Patent Appeals Noe. 107 to lii « 

Decrees Nos. 2208, 2663, 2664, 2666 and 2666 of 190L^ ^ ^ ^ ^ 8?6 

(1) £1907) 60. L. J. 111. ... ne98) j, L. B. 26 OaL 692, 

(9) ( 1888 ) 1. L. B. 16 Cal. 688- 141 ’ 
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This appeal arose oub of suibs brought by the plaintiffs for compen¬ 
sation in respect of paddy grown on their respective lands, but seized 
and reaped at the instance of the defendant No. 1, who, after an unsuc¬ 
cessful litigation with the real landlord of these plaintiffs, caused to distrain 
the paddy, taking out an order from Court on the false allegation and 

_ application of a fictitious person as landlord, under whom a fiotibious ten- 

36 C. 1 4l=9 ant s'as said to have grown the crop in suit. 

C. L. J. 109 The plaint was filed on the 25th of June 1903 ; and the wrongful 
-Jor Vn distraint and cutting away of the crops took place in November or Decem- 

.090^ ber 1900. 

The defendants contended, inter alia, that the suit was barred by 
limitation, it having been instituted after a lapse [142] of two years from 
the date of the alleged misappropriation of the crops. 

The Court of first instance decreed the suit overruling the plea of 
limitation. 

On appeal preferred by the defendants, the learned Subordinate Judge 
affirmed the judgment and decree of the first Court, and dismissed the 
the appeal holding that Art. 39, Sch. II of the Limitation Act was appli¬ 
cable to the case. 

The defendants appealed to the High Court. 

The value of the subject matter of the suit being less than Rs. 1,000 

the second appeal was heard by Mr. Justice Geidt sitting alone. His 

Lordship, relying on the case of Mohesh Qhandra Das v. Hari Ear (1) was 

of opinion that Art. 36, Sch. II of the Limitation Act was\ applicable to 

the case and that, consequently, the suit was barred by limitation. 

The plaintiff then preferred this appeal under s. 15 of the Letters 
Patent. 

Babu Krishna Prasad Sarbadhikari, for the appellant. 

Babu Jogesh Chunder Detj , for the respondent. 

Rampihi A. C. J. This is a Letters Patent appeal against a decision 
of Mr. Justice Geidt. 

The appeal arises oub of a suib for compensabion for bba illegal disbress, 
and the cubbing and carrying off of sbanding crops. Mr. Jusbioe Geidb 
relying on the deoision of this Courb in Mohesh Chandra Das v. Hari Kar 

1 j r. be d th . at the Article o£ bhe Limitation Aob applicable is Art 36, 
and bhab bhe suit is accordingly barred as broughb more bhan two years 
after the accrual of the cause of action. 

JustiS^f. thQ ■ plainbiff ifc has boen contended that Mr. 
ise relied on t ^ abowing 3 >’ ears £ °r the suit and that the 

B nch decision L /if “r, ^ iS U43] at Variano9 with fche Ful1 
tfench decision in Mongun Jha v. Dolhin Golab Koer (2). 

wrong. I consider^h^ih a S f 60 1 tba t ^ r ' ^ ust * 00 Geidb’s judgment is 

Aob applicable is Art 36 Ihav^ ° Sch f dule to the Limitation 

Full Bench case above referred IV o ?S tbls °l> inion =—s« 0 fcha 

(3). The facts of the Full if , d Surat LaU Mand ^ v. Umar Haji 

of Mohesh Chandra Das v Hart fr ° m fchoSe ° f the 

to have been no illegal distress In Hi' i th ° f ° Im0r case 6hore seems 

does nob appear that the decision* ; “ ll™ 1 0950 thore was - Henoe u 
~ ~-——__ in tbe two oas es are contradiotory. 


(1) 11905' 9 0 W. n 8(6 

(2) (1898; I. L. B. 26 Oal. 692. 


(8i il8i>6) •. U R. 22 Cal. K77. 
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My learned brother considers that the Article of the Limitation Act 
applicable is partly Art. 39 and partly Art. 49. I am unable to take 
this view, because it would seem to me that the acts of the defendants did 
not amount to mere trespass on immoveable property as provided for in 

Art *9 but to “ trespass ” and “ conversion ” o£ immoveable property _ 

(not “ moveable property " to which Art. 49 applied), and that such acts H1=g 

o! tort constitute “ malfeasance ” within the terms of Art 36. There is c L j 10g 
no provision in the Letters Patent for reference to a third Judge, when =1 I.0L 788 
there is a difference of opinion in a Letters Patent appeal. The appeal is =12 C W. N. 
therefore dismissed with costs This order governs the analogous appeals, 1090 - 

which are also dismissed with costs. ,. ..« . 

DOS 9 J. This is an appeal in an action brought by the plaintiff for 

compensation under the following circumstances : — ,,, , 

In his plaint he alleged that the defendant No 1 set up defendant 

No 8 as the landlord and the husband of defendant No. 9 as the tenant, 
with regard to his holding and having obtained a process for distraint from 
the Court, caused the standing crops °n bis holding to be distrainedand 
subsequently cut and removed them in collusion with the peon [1MJ 
deputed by the Court to distrain the crops and that thereby he had sus¬ 
tained great loss. Among various other pleas, which for the purposes of 
this appeal it is unnecessary to notice, the defendant No 1 raised the p ea 
of limitation and denied the facts alleged by the plaintiff. The Munsif 
found the allegations of the plaintiff to be true and he overruled the plea 
of limitation on the ground that Article 48 of the second ^hodu e o tha 

Limitation Act, which provides 3 years as the period of limitation for a 
sui“of this kind, applied to the case, and that, as the suit had been 
brought within 3 years from the date of cutting the crops and the removal 

thereof from the holding (though “°re than 9 ^ub- 

if nro c Twifhin ,fimp On appeal by fcbe defendants, the learned buo 

S “ j-r x & “ - szz 

u , i a l g aq 49 may apply to the removal of the crop 

itselfT As 3 years’ limitation is provided by each of these Articles,'he held 

that the suit was saved from limitation. , ] -r,, j„„ w u 0 

'-TTOn appeal by the defendants to this Court the learned ■J™**™ 

decided the appeal, has relying on the case o CAanira Das v 

Bari Kar ( 1 ), held that the suit fell within Article 36 of Schedule II of 

the Limitation Act which allows 2 years for■bnn*n! such * 

it was brought more than 2 years after he date of _ the cutting and remo 

val of the crops he has held that the suit is birred by limitation. 

The pSff has appealed from this judgment under section 15 of the 

view «,« by the ta.ra .1 I* °/ «> <h opneeed 

to the decision of the Full Bench in t e ease o an the learned 

Qolab Koer ( 2 ). lam of opinion hat the view taken by 

Subordinate Judge on the question of limi ,a , , q lin( ^, r colour 

of an^f °^:-r il *he S2S 


(I) 11905) 9 0, W. N. 376. 


< 2 ) (1899) I. L. R- 25 Cal. 692. 
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lor( i 0 f the plaintiff, had obtained an order for distraint in the name 
Aua 20. of a fictitious landlord against a fictitious tenant - and under colour of that 
—— orcl^r had caused the standing crops on the plaintiff s land to be distrained. 

Ij 1 ST tees jq not a case of illegal or irregular distress (which I understand to 

PATENT m0an ‘distress in contravention of the provisions of law relating to distress) 
Appsas, ‘ bv the landlord, but by a perfect stranger. When, therefore, the defend- 
66 C. 141=9 ants under colour of such an order for distraint entered upon the land of 
.0. L. J. 109 fcll0 plaintiff and cut the standing crops on it, they clearly committed a 
-i 9 n°W 7 N pure act of trespass upon his land and when they took away the crops 
10*93 * after they had been severed from the land, thoy wrongfully took away 
“ specific moveable property.” It appears to me, therefore, that the faot 
of the so-called distraint in this ca^a makes no material difference, and it 
is to my mind indistinguishable from the Full Bench case, at any rate so 
Car as the ratio decidendi of that case is concerned. 

I do not think Article 36 applies to this case. The words of that 
Article in the fir^t column are “ for compensation for any malfeasance or 
misfeasance or nonfeasance independent of contract and not herein 
specially provided for. ” I am inclined to think that the following passage 
in Stephen’s Commentaries, 14 Ed., Vol. Ill, page 384, furnishes a guide 
to the sense in which these words have been used in this Article. That 
passage runs thus: —" Personal actions are aobions founded either on 
contracts or on torts ; that is to say, they are either actions ex oontraotu 
or actions ox delicto ; torts being wrongs independent of contract ; and 
Ming eibher (i) nonfeasances, or the omission of acts which a man was by 
law bound to do, or (ii) misfoasances, ortho improper performance of 
lawful acts or fiii) malfeasances, or the commission of acts, which were 
themselves unlawful.” This view gains support from the faot that in 

Article 40 of Act IX of 1871, whioh has been re-enacted in Article 36 of 
Act XV of 1877, the words were ” for compensation or any wrong, 
n$6] malfcasanco, nonfeasance or misfeasance, etc.” In the last ment¬ 
ioned Act the expression “ wrong ” has been omitted on account of 
redundancy, the next succeeding words malfeasance, nonfeasanoe or 


misfeasance, taken together denoting the same idea, and covering the 
samo ground as is done by the preceding generic word “ wrong,** and 
being in fact subdivisions of tho latter. There cannot, therefore, he any 
doubt that Article 36 contemplates suits for compensation for all kinds of 
torts or wrongs, except those for which special provision has been made 
by other Articles in tho same Act. Articles 39 and 49 together with 
several other Articles, to which it is not necessary to refer, fall within this 
exception and for thorn a period of 3 years’ limitation has been provided. 
In the same volume of tho Commentaries at page 385, trespass is thus 
defined : trespass ” where the plaintiff claims damages for a tr&spass 
vi el armis i.e , for an injury accompanied with actual force, % a., 
wrongful entry upon land or a wrongful taking and keeping of personal 
chattels ; trover ” where the wrongful taking being waived the plaintiff 
claims damages for the wrongful keeping or “ wrongful conversion.** 
Trespass maybe committed by an entry on ‘ another’s ’ land 
(Trespass quare clausum freg-it) or by taking another’s goods (trespass de 
boms asportpti&h Conversion is an unauthorized act, which deprives 
another of his goods, and the ossenco of tho wrong is the dealing with the 

use and. possesion of the goods of another adversely to him and in a 
manner inconsistent with his right of dominion. 

,, n T Ifc ‘t 6 ™ t0 , . no * Wwreforo, that Article 30 of the second schedule of 

tho Limitation Act corresponds to tho fkst kind of trespass.; Article 48 
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and the first portion of Article 49, which is “ for other specific moveable 

property or for compensation or wrongfully taking or injuring the same ” 

corresponds to the second kind of trespass, or asportation (Article 

48 relating to trespass or asportation, where the owner has no 

knowledge of the person, who has possession of the goods and 

vor ^ lon of Article 49 relating fco trespass or asporta- 

a ti Wh0re he has SLlch knowledge; ; and the second portion of 
Article 49 corresponds to conversion. 

If the defendants, after entering on the plaintiff’s land, had cut the 
standing crops and left them there, the wrong thus done would have been 
a trespass upon immoveable property coming within Article 39, the act 
ot cutting the crops being an aggravation of the wrong committed by the 
bare entry on the land and calling for substantial damages. By the act 

of cutting the crops a portion of the immoveable property (standing crop 
before it is severed from the land being manifestly immovable property) 
is transmuted into specific moveable property, the right to which is vested 
m the owner of the land, albeit the transmutation is effected by the act 
of the tortfeasor. Suppose the tortfeasor, after he has cut the crop, is 
prevented by the owner from taking it away and is expelled from the 
, an ^ a little while after, when the owner happens to be absent, a 
third person comes in and takes the crop away, the taking of the crop by 
the third person would, in that case, clearly amount to “wrongfully 
taking away specific moveable property.” Why should the removal of the 
the tortfeasor himself, soon after he has cut the same, beany 
W wron ^ u ^ taking awav of “specific moveable property ?” Indeed, 
he character of moveable property is impressed on the crop the moment 
it is severed from the land. Why should the personale, so to say, of the 
appropriate cause any difference in the character of the property ? Why 
should the period of limitation in the former case be 3 years, and in the 
atter case 2 years ? It is possible that the framers of Article 49 had not 
their minds the case now in hand, but that is no reason why we 
ffrh DOb ^hat Article to it, if the’ ordinary and natural moaning 
of the words used fairly warrant its application. It seems to me, therefore, 
at the subsequent act of carrying away the severed crop is in the words 
o Article 49, “wrongful taking away specific moveable property” and 
. a s w *tain the first portion of that Article. It does not fall under Article 
• because the owner [148] has from the beginning knowledge of the 
person, who has possession of the goods. 

I am of opinion, therefore, that the suit falls partly under Article 39 
na partly under Article 49, and 3 years being the period of limitation in 
each case, it is not barred by limitation. 

For these reasons, the appeal ought to be decreed, the judgment 
PP saled against set aside and the judgment and decree of the Court of 
A PPeal below restored. • 

I regret very much I am constrained*to differ from the learned Chief 
Justice in this case. 

*'•’ Appeals dismissed. 
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[149] APPELLATE CIVIL. 

Before Mr . Jttstfoe ShzrfiMin uni Mr. Justice Coxe. 

DIN TAR1 NI debt V. Krishsa Gopat, , Bagohi* 

' r2nd, 3rd, and 14th December, 190B.J 

mu validity o!-Co«ltru'.Uoa «f ^ll-SambaniH-t-nimaya patra, whether c a n 

op T :::zL. ni ^a & 

jjsssssats 

Daai v. Ram Gopal 8haha (7' referred to. 

APPEAL by Din Tarini Debi, the objector No. 2. 

This appeal arose out of an application for the grant of Letters of 
Administration with a copy of the will annexed a legal to have been 
executed by one Ram Chandra Talapatra in favour of one Krishna Gopal 

Bagehi, the applicant for the grant. 

It appeared that the youngest daughter of Ram Chandra was married 
to the petitioner, Krishna Gopal Bagehi who was then not in good ciroum- 
stances. The document in question, Samban'lha nirnay i putra, was 
executed some days before the marriage and attested by three witnesses. 
The objectors alleged that the deed produced by the petitioner was not 
the genuine document executed by Ram Chandra ; and they further 
urged that it was merely an agreement or marriago conbraob and, there¬ 
fore, it could nob operate as a will. 

[l50]The document was exeouted by Ram Chandra Lalapatra on the 
16th Sraban 1296 B. S., and ran as follows 

“Salutation to Prajapati (Lord ol the oreation'. 

(Mark ot Rupee in Vermilion'. 

“This auaploioug deed of Sambaniha^xirnaya patra (dred o! matrimonial 
arrangement) is exeouttd as follows1 Rattle tha ausploiou* marriage of my 
daughter, Srimati Tr dlokya Tarini Debi, with 8'itma Krishna Gop»l Dob-Sarma 
Bagoht ..... - The ooniition laid diwa in th»t bohalf is that ihe 

said Briman Krishna Gop»l shall permanently live in my family dwelling house at 
Patul, maintaining the oiremouies io honour of th> De ties and my ancestors ; and 
on the demise of me and of mv legally mash'd wif<\ ho shall be entitled to, and be 
in possession of, all the moveable and immoveable properties left bv m<\ It fchall 
now rest with me to make all rules for tho oernnonies and I shall do all 

things ... . To this effoot I oieoute this pair ‘ named the au*pio»oue 

8ambandha-nirnay<i." 

(Attested by—) 


“ Hariflh Chandra Bhowmik 
Panohauan Sarnia lalapatra 
Lokshmi K-ictba Burma Talapitra 


of Patul. 1 


Tho above document was in tho shape of a letter and addressed to 
one Rabanraoni Debi, an aunt of Krishna Gopal Bagehi. 

* Appeal from Original Deoree, No 443 of l^Ofl. against the donee of S. N. Hilda. 
District Judge of Pabna and Bogra, dated Sept. 6, 1900 

(1) (1874) L R. 2 I. A. 7. I. A 82. 

(2> (1876* L R.3I A 259. '6) il^9; L. R. 26 I. A. 191. 

(3) (18841 I. L. R. 7 All. 183. (6 (1*01 > S 0. W. N. 614 

(4) (18901 I. L. R, 18 Cal. 1 ; L. R, 17 (7) 1 19081 12 0. W. N. 942. 
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The District Judge held that the document was a genuine one, and iggg 
that as it was bo bake effect afoer the death of Ram Chandra and his DBO. 2,3,14. 
wife, and as Ram Chandra had full power bo alter or revoke it, the docu¬ 
ment was meant bo be a will ; and he accordingly granted Letters of 
Administration to the petitioner. 

The objector No. 2 appealed bo the High Court.- 

Babu Dwarka Nath Ghakravarti (Babu Rama Kanta Bhattachirjee 
with him), for the appellant. The document, sambcindha-nirnaya patra 
is nob a will at all. It was marked with vermilion to shew that it was 
merely a marriage contract, and was never intenied bo be a will. The 
signatures on the document were forged bo give it an appearance of a 
testamentary disposition. The writer of the document refused to sign 
it. A sambandha-nirnaya patra being merely a marriage contract, it 
can never operate as a will. A similar question was decided in the Privy 
[151] Council case of BhoobunMoyec Debia v. Ram Kishore Acharj 
Chowdhry (l). No testamentary disposition was intended by this 
document—-both the name of the document and the occasion of its execu¬ 
tion being opposed to such a supposition. It is submitted that the 
document is nob legally proved, and it not being a testamentary disposition, 

Letters of Administration should nob be granted in this oase. 

Babu Golap Chandra Sarkar (babu Mohini Mohan Chuckerbutty and 
Babu Debendra Nath Bagohi with him), for the respondents. If there be 
a disposition of property to be carried into effect after the donor’s death, it 
is a will. It is nob necessary that the legatee should bake possession of 
the property immediately at the death of the testator. In this case the 
wife has a life estate, and after her death the son-in-law is to get it. The 
following cases were referred bo : - Ram Moni Dasi v. Ram Gopal Shaha 
(Z) Shumsool Rooda v. Shewukram 13;, Rurpurshad v. Sheo Dayal (4), 

Raiiar Ah v. iasadduk iiasul Khan (5;, Balbhaddar Singh v. Sheo 
Narain Singh ,6) ; and to Mayne’s Hindu Law, 7th Edition, para. 429. 

The wording of the document is quite clear according to the provisions of 
the Succession Act. [Sharflddin J. Could Ram Chandra alienate any 
portion of the property after the execution of the document? or revoke it ?] 

Yes, he could ; and he did actually alienate a portion of the same in his 
lifetime. 

Babu Dwarka NoJh Ghakravarti , in reply. 

Cur adv. vult. 

SharfuddIN and Coxk JJ. This is an appeal against the order of 
the District Judge of Pabna, dated the 6 bh of September 1909, granting 
Letters of Administration with the will annexed to one -Krishna Gopal 
Bagohi. The facts of the case. [152] are that one Ram Chandra Sarma 
Talapatra had four daughters and one sun. The youngest daughter was 
named Srimati Trailokhatarini Devi. She was unmarried when a certain 
document, whieh is Exhibit I in this case, was executed by the deceased 
Ram,Chandra Sarma Talapattra. His other three daughters had alrea y 
been married at the time, and were living with their respective husban s. 

Ex. No. 1, which is propounded by the petitioner as the will of the deceas 
ed Ram Chandra, was executed in 129b when the deceased was about t>u 
years of age. Exhibit I is styled in the document itself a sambanona - 
nir nayg patra aD fl j s j n the form of a letter addressed to Ratanmom De^» 

(1) (1866) 10 Moo. 1. A. 279 (5) (1690) I. L. B. 18 Cul. L D. B. 17 

8 ffi 2 i Vf 1 « LL B. .7 0* »« = 

W U876) L. B. 8 1. A. 269. *• 19i - 
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1008 an aunt ol Krishna Gopal Deb Sarma Bagchi. Tho expression sambaniha • 
DBG.2 3, 14 mrnayai patra means a matrimonial arrangement deed. This letter 

' intorm* the addressee that the writer has settled the inarriagi of his 
Appellate daugliter with Krishna Gopal on condition that Krishna Gopal shall after 
0 lVltfa the marriage live in the writer’s family dwolling house at Patul, and that 
88 0. 140=1 on thj demise G the writer and bis legally married wife, Krishna Gopal 
I. G. 791= shall be entitled to, and be in possession of, all the moveable and immove¬ 
able properties left by him. 

The above document appears to have been attested by three witnesses, 
namely, Hurish Chundra Bhowmik, Panchanan Sarma Talapatra, and 
Laksbmi Kantba barma Talapatra. The first two are said to be dead and 
the last has been examined as a witness for the petitioner. The objectors 
to the application are three, namely, Peary Mohan (son of tho first 
daughter of Ram Chandra) Din Tarini Debi (bis third daughter) and 
Dcbendra Narain Mozuindar (a son of the second daughter). It is admit¬ 
ted by the objectors that Ram Chandra executed a sambandha-nirnaya 
pacra—tL little before his youngest daughter’s marriage ; but it is said that 
the document propounded by the applicant is not the one that was so exe¬ 
cuted ; and that even assuming tho document to bo gonuino, it can¬ 
not opeiate as a will. It is only the objector No. 2, namely, 
Din Tarini Debi, who now appeals to this Court, and tho grounds 
[153] taken before us are identically the same as were taken in her petition 
of objection, dated 20th of April, 1900. 


Before dealing with the proper interpretation of tho deed in question 
we will dispose of the appellant’s allegation that tho document, Ex. I, is 
not the one that was executed by Ram Chandra before his youngest daugh¬ 
ter's mairiage. It is urged on behalf of the appellant that it is not 
customary for such a document to bo attested by witnesses. This no 
doubt is true, but in this connection we must not lose sight) ot the fact 
that the intending bridegroom was a young man in poor ciioumst\noes, 
who expected to improve his pecuniary circumstances by his marriage 
A ith the daughter of an old man, who was in possession of some properties 
Witnesses say that it was Krishna Gopal himsolf who desired that tho 
document should be attested by witnesses. We think that Krishna 
Copal’s anxiety to secure attestation of witnesses was nothing but natural. 
That ho should want to make his position pecuniarily better by securing a 
deed, which could be used to bis own bentifc, is consistent with bis poor 
and straitened circumstances, lie was in fact induced to marry Ram 
Chandra’s youngest daughter by the hope of getting all tho properties that 
Ram Chandra might leave afbor his death. It is urged on behalf of the 
appellant that no witness attested tho document that was really exeuted 
by Ram Chandra, and that tho document propounded is not tho document 
that was executed, in other words it is alleged that this is a forged docu¬ 
ment and that two dead men s namos have been forged as attesting witnesses. 
This document was executed in 1296, which corresponds to 1889 A. IT 
The application for letters of Administiation was rnado in 1906, bliai is to 
say, seventeen years after execution. Two of tho witnosses are said to 
have died during this interval. It is evidently not at all improbable that 
two of them should dio duiing this poriod. If this woro a forged docu¬ 
ment, as is alleged, it would have been tho easiest thing possiblo to secure 
its attestation by three living persons instead of forging the names of two 
men, who are said to bavo died, thus weakening the case by having only 
one wit- L154] tss to attest the dooument. A forger always takes good 
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care to remove all suspicions ; but here, if we accept the theory of forgery 
we find the applicant relying on the slender testimony of one single 
witness If we are to accept the evidence of Lolit Mohan Talapatra, 
witness Mo. 2 for the objector, we should have to find that the signature ol 
Lakshmi Kantha lalapatra has also been forged. The witness on seeing 
the deed in question says.—'‘The signature in this deed is not that oi 
Lakshmi Talapatra. ’ But we find that Lakshmi Talapatra, witness No 
1 for the apphcant, on seeing Exhibit No. I says “This bears my signa- 

ture. It Lakshmi Kantha Talapatra is a creature of the applicant and 
has given false evidence in attesting as is own a signature which is not 
his, it is surprising that if he was prepared to go so far, he should hesitate 
to put his signature on the deed and attest it as his own. 

We find from thi evidence of Lolit Mohan, witness No 2 for the 
objector that he is not prepared to swear that Earn Chandra’s signature 
on the deed is not genuine. He says that he has seen Ram Chandra sign 
his own name, but he adds “ It is difficult for me to say whether it is 
Ram Chandra’s writing or not.” Although at another place he says “ 1 
do not know whose signature it bears. It does not seem to me to be Earn 
Chandra s signature.” The evasive manner in which he gave the above 
answers indicates the signature to be that of Ram Chandra’s. Lakshmi 
Kantha Talapatra, witness No. 1 for the applicant, who is one of the attest¬ 
ing witnesses and also Harish Bhowmik, also an attesting witness, were 
present at the marriage assembly —( vide deposition of Shama Charan Roy, 
witness No. 1 for the objector). These two men must be either relations 
or friends of the parties contracting the marriage, and it is not at all sur- 
prsmg that they should also be present at the time of the execution oi Exhi¬ 
bit I and being present it is very likely that they should have been asked 
by Krishna Gopal to attest the deed. According to the applicant’s case, 
exhibit I was written by Abhoya Gobinda Chuckerbutty, who has been 
examined by him and according to the objector’s case the patra that was 
executed was writen by [1S5] Denabundhoo Cbuokerbutty, who has not 
been examined by the objector, as it is alleged that he is dead. It again 
appears from the evidence of Lolit Mohan Talapatra that at the time of 
e execution of the sambandha-nirnaya patra there were present Pan- 
eanan Talapatra, and Harish Bhowmik along with some other people, 
p he presence of these two men at the time of the execution of 
u , lt l is admitted, there is no reason to suppose that they did not 

on! ■ ..u document - when so asked - For fc he above reasons, we are of 

P Dion that Exhibit I is the document that was executed as sambandna- 
Mmaya patra by Ram Chandra. 

AYomP? i. nex ? point urgsd is that, conceding Exhibit I to be tho patra 
uted by the deceased, it cannot operate as a will. 

and 7, hed ? fini t ion of the expression “ Will, ” as given in the Probate 
1865 . mi .? ls u tration Act IV of 1881) and the Indian Succession Act, X of 
resup'n^f , the legal declarati °n s of the intentions of the testator with 
death ” ° property ’ w hich he desires to be carried into effect after his 


above ® 'Diportant ^passage in Exhibit I, which corresponds with the 
•wife . a ^? ltiion * is ' and on the demise of me, and of my legally married 
£he m 0 T^. ls ^ na ^opal) shall be entitled to, and be in possession of all 
is a , ov . * e a nd immoveable properties left by me.” The above passage 
bis nr ,? ar ' nd i ca,dt, n of the wishes of Ram Chandra with regard to such of 
Porties as may be left by him, It is contended on behalf of the 
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. . 3 w iH, and tlnafc the form 

J8(8 applicant that exhibit I 13 “® not have boen intended to be te?tamont- 

DKO. 3.8,14 indicates that tbe docunae t document itself is against such ^ supposi- 

- ary, and that the name> ot ,., ssa „ e quoted above shows the testa- 

iEPBtLATB tion. There is no doubt that the pas Q Earned authoriby on 

Omn. montary wishes of the t^^UMayne on Hindu Law 

M 0. 149*1 Hin( ju Law, the or<n ^ ' d t0 officials or answers to official enquiries 

1 * — rr,»*..,! trs* .«! 

ESlltl V. (41. BMkMar Simh v. Sto»«r»i» 

s *«U 5 u r u ---- * -r; 

effect to its meaning. In applying the above principle Courts of Justice 

in this country ought not to judge the language used by a Hindu accort 

ing to the artificial rules which have been applied to tho p f 

pie, who live under a different system of law and in V6) itwas 
society In the case of Bam Mom Dasi v. Bam Gopal bhaha v6), it was 

held that a document, which contains directions regarding the executants 
property after his death, which in certain circumstances may be revoked 
is a P will A perusal of that case shows that the intentions of the testator 
in it were almost exactly the same as those of Ram Chandra in ttjlM- 
sent case It was a case, in wbioh the wishes of the testator were embodi¬ 
ed in a document styled niampatra and ekrar For the above reasons wo 
hold that it is immaterial what the form of a document may be, but if it 
embodies the legal declarations of the intentions of the testator with r es¬ 
pect to his property, which he desires to bo carried into effect after his 
death it is a will. We find that in this case the testatot s desires with 
regard to his properties that may be left after his and his wife s death, aro 

fully expressed in the passage in Ex. I quoted above 

It is important to noto here that Exhibit I does not spooify the pro¬ 
perties bequeathed, it only says that Krishna Gopal will bo entitled to 
anything that might be left after the death of Ram Chandra and hip wife. 
Ram Chandra could have dealt with the properties that-ho had in any 
manner he might have liked notwithstanding the execution of Exhibit 
[157] I. If he could have so dealt with the properties, he could 
have made Exhibit I infructuous. This document which, as has boon 
observed, is not addressed to Krishna Gopal, lias no binding effect on 
the testator ; and be was tbereforo freo to revoke it. That being so, tho 
document in question operates as a will. We aro supported in the view 
that we have taken, by the case of Sita Kocr v. Deonath Sahaij \i) t 
where it was held that in ascertaining whether a document is a will one 
of the tests is to ascertain whether tho document is revocable or not. 

The irrevocability of a document is perfectly inconsistent with its boing 
a will. We have shown abovo that tho document in question was 
revocable and we therefore hold that it is a will. 

It has been contended on behalf of the appellant that at tho timo of 
the execution of Exhibit I, it was impossible to say whethor Ram 

Chandra’s wife was going to survivo him or not, and in oaso of the 

^~ L " * ~ ” * J * 1 ^ ' 1 ** " * ' 


(lj (lb71) Li R. 2 I, A. 7. 

(2i (1816) li. R. 3 1 A 259. 

(8» (1884) I h R. 7 All. 163. 

(1) (1890) I. Li. R. 18 Oalo. 1; L. 


R. 17 


I.A. 82 

(6) (1899) L R. 26 I. A. 194. 
(6i (1908) 12 0. W. N 942. 

(7) (1904) 8 0. W. N. 81*. 
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survival of the wife, she was given, under the terms °f Exhibit I, only 1808 

life-interest. But the fact that the legacy to Krishna Gopal wai post- 
poned, until the death of the testator’s wife, does not make the document ippBt|lATE 
any the less a will. In this connection we may refer to Bam Mo»t D«* Oivffi. 
v. Ram Gopal Shaha (D already quoted, as well as to section 106 ^ c li9 -i 

Indian Succession Act (X of 1865). inamed 1-0.791® 

For the above reasons, we hold that the ludgment of the learned l3C>w . H 

District Judge is oorrect in holding that Exhibit I operates as a will. 291. 

We, therefore, dismiss this appeal with costs. dismissed. 
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[158] CRIMINAL REVISION. 

Before Mr. Justice Rampini and Mr. Justice Sharfuddin. 

Dasabathi M ahapatra V . Ragho Sahu.* 

[4th May, 1908.] . , 

Rioting—Common object of unlawful a . s, * mbl , v 7*pZeedwe Cod* Uot V of 
by the Lower Court9 in their lu&qnrnti ' 141 and 14 7 . 

1899) sa. 36? and 494-Indian Penal Code l Act XLV of I860 M. i* 

Where ibe common object o! an UI f** an^ ? the10^0^nodispute as to tbe 
to be to enforce a right or supposed right and there was v q qnes- 

common object in tbe lower Courta. ***J'*™'' on the point, it wa fl 

tion or come to any express finding m 90 J obieot of tbe assembly to be 
held that they bad impliedly found the 0 ° m ® on a ^ sea Lad been in no way 
tbe same as stated in tbe charge, and that tbe accused 

prejudiced. _ _ ?Jn{ll asr^ar v. Emperor (9), distin- 

Sabtr v. Queen Empreu (2>, P ore,h Nath Strtcar 

gaiebed- 

Criminal Rule. „„ ,, „„„ OTBre 

Tbe complainant, Baghu Saba, and some 10 «« in a .; spute , 

cutting paddy on certain land, the' ^^remonstrated, but finding them 

am reaping he celled oat hie prtr, "he of 

armed and attacked the complainant s p J Deputy Magistrate 

them. The accused were put on tbeir tr.a before ^ e P u J mon % b j e cb 

of Balasore under section 147 of the omi ^ ; posed r ; gb t to the land. 

laid in the charge was to enforce a right - V as to the identity of 

The trying Court discussed only two ques 10 - ^ bad been put 

the land as that of which the complainant tW .her in . » ^ He 

in possession by the Civil Court, and as o . an ,i sentenced the 

found possession with the complainant, and . r, 59 ] Neither 

aocused. An appeal from the conviction ^ qq express 0 r specific 

Court alluded to the common object, an . a as to it in either 

finding on this point, no question having been raised 

Mr. Monnier {Bohn Pidhu Bhusan $ crncwJ .^ q Penal Code can be 
tioners. Before a conviction under sec 1 common object in the 

upheld there must be first a clear statemen next the common 

charge : Behari Mahton v. Queen EmpressJ^l --—— 

; Criminal RevWon No 212 °’ h l9 ?Vb*Da7y 1908. 0 ' aa ' B 
Magistrate ol Balasorr, da f ed tbe 27th of (1905I 1 


(1' (1908) 12 0. W.N. 942. 

(2) (1894) I L. B. 22 Cal. 276 


(8) (19051 I. L. B. 88 0»1- 295. 
1 HUM)1. L. B. 11 0.1. 106- 
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ohi-ob musb be expressly found by the lower Courts : 

Emvrets (l). It the judgment doss not contain a finding as to the com- 
object the conviction is bad on that ground alone: Poresh Nath Sircar 
rEmperor (2). [RampUJI -T But what are the sections of the Code, 
which lay down the law in such terms.] An assembly of five or more is 

38 0. 198=1 only unlawful when animated by the one or the other of the five common 
I. 0.794-12 "' p y cbs set f 0rth i n section ill of the Penal Code. It is therefore, 

0. W. N. 914 ] t0 s how in the charge that somo such common object existed. 

Tbs IIlustrations to sections 221 and 223 of the Criminal Procedure Code 
indicate that in the case of well known oil oners, which can be committed 
only in a limited number of ways, e.q , murder or theft, it is not necessary 
to specify any particulars, but in cases like rioting, where the offence is 
made out only on the existence of certain common objects, the particular 
common object alleged must be stated in the charge Next sections 367 
and 494 of the Criminal Procedure Code require a statement oi the points 
for determination and the decision thereon. In other words the Judgments 
of the lower Courts must expressly contain all findings necessary to consti¬ 
tute the offence, and the common object must, therefore, be expressly 
found Further the Assistant Settlement Officer found the petitioner in 

possession and the Magistrate shuild have followed the finding. He has 

also determined the question of possession on the merits. 

[160] Babu Dasarathy Sanyal for the opposite party. No objection 
was taken to the common object in the Courts below. The ruling in Poresh 
Nath Sircar v. Emperor (2) is nob opposed to me. In that case the com¬ 
mon object was not even by implication found in the judgments of the 
lower Courts. Here there is such a finding. The decision of the Assistant 
Settlement Officer was not finally published at the time and could have 
no effect. The order of the Magistrate is also based on the oral evidence. 

RAMPINI And ShaRFUDDIN JJ. This is a Rule to show cause why 
the conviction of, and sentences passed on, the accused should not be set 
aside. The accused have boen convicted under section 147 of the Indian 
Penal Code of rioting, and sentenced to undergo rigorous imprisonment 
for a month and to pay a fine of Rs 20. They have been found to have 
attacked the complainant and others, while cutting their paddy. The 
accused party were about 30 in number. This complainant was beaten 
and wounded and taken to the thana in a rfhuli. 

The main question debated in the lower Courts was as to the posses¬ 
sion of the land. Both the Courts below found that the complainant had 
been in possession of the land since 1905. His predecossor-in-interesb. 
that is, his father-in-law, had obtained a decree in the Civil Court and had 
been put in possession of the land by tbe Civil Court, and an undor-raiyat, 
named Shibo Jana, who had been in actual possession till thon, had gone 
out and the complainant's father-in-law and the complainant had been 
ever since in direct possession and cultivation. The aocuscd, bad, there¬ 
fore, no possible right to interfere with the complainant when cutting the 
paddy. They have been rightly convicted of an offence under section 147 
of the Indian Penal Code. 

[161] The learned Counsel for the petitioner impugns the conviction 
on technical grounds, tho principal of which is that there is no finding in 
the judgments of the lower Courts as to the common object of tho unlawful 
assembly. He relies on the rulings in the cases of Sabir v. Queen-Empres s 
(l) and Poresh Nath Sircar v. Emperor (2) as authorities for holding fcha^ 


(1) (1894) I. L. R. 22 Gal. 276. 


(2) (1905) I. L. R. 88 Cal. 295. 
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this is essential. The charge in this case was, however, properly drawn. 

The common object was therein stated to be to enforce a right or supposed 
right. Now there was no contest in either of tho lower Courts as to tho 
common object. Nobody ever contended that the common object of the 
assembly, if any, was not to enforce a right or supposed right. The lower 
Courts have, therefore, nob discussed this question and have come to no 86 C. 158=1 
express finding, couched in so many words, on this point, but it is clear J* 0. 79*=12 
that they both impliedly have found that the common object of the \ 9 j 4 
unlawful assembly was as stated in the charge. 

In the case of Sabir v. Queen Empress (1) it is only said that ‘'there 
should be a clear (not an express) finding as to the common object,” and tho 
reason for that expression of opinion was that in that case there were two 
possible common objects of the assembly, and it was not apparent which of 
them had been accepted by the Judge and the Jury. In tho case ol Pore&h 
Hath Sircar v. Emperor (2), according to Mr. Justice Mookerjee, the 
judgment of the Magistrate contained no finding what the common object 
of the assembly was, and the facts found by the Sessions Judge completely 
negatived the common object set out in the charge, which, it is pointed out, 
was not stated with due precision. Tho accused were, therefore, held to 
have been prejudiced Tho facts of the present case are very different. 

As has been already explained, there is no defect in the charge. It was 
never contended that the common object of the assembly was or could bo 
other than that set out in the charge. No plea on the point was raised in 
[162] either of the lower Courts, and from the judgments of both Courts it 
is clear that they found the common object of the assembly to be the same 
as stated in the charge. The accused have in no way been misled or 
prejudiced. 

We discharge the Rule. The petitioners must be remanded to jail to 
undergo the remainder of their sentences. 

Buie discharged. 


36 C. 163 (=8 C. L. J. 565=1 1. C 737=13 C. W. N. 151=9 Cr. L. J. 3*9 ) 

[163] CRIMINAL REVISION. 

Dejore Mr. Justice Sharfuddin and Mr. Justice Coxe. 

Hope K OFT V. EMPKROR * 

[6th November, 1908.] 

European British subject, criminal proceedings against—Competency of native mojuttl 
Magistrate to hold an inquiry against a European British sub) id under s. of 
the rimtnal Procedure Code (Act V of 1898)— Applicability of fl 443 of the Code 

to such inquiry , - , , 

The provisions of stotion 448 ol the Criminal Prooedure Code apply to an 

inquiry held under section 107 thereof. 

„ The party against whom such an inquiry is instituted is m the position of 

* n Qwn-Emprese v. Muiataddi Lai (3), Queen-Empress r. Mona Puna ( 4 and 
. Jhoja Singh v. Quein Empress ( 5 ), referred to. 

[Ref: 36 All. 147; 20 O. L J. 518=27 I. C. 449; 86 I. 0. 979=41 0. L. J. 357; 61 • 

_ _ 838=25 Or. Ii. J. 1064 ] ______ 

• Criminal Revision, No. 1077 ol 1908, against the order of W. J. Stark, Deputy 
Magistrate of Mozufferporp, daled the 7th August 190?. 

(1) (1894) I. L.,R, 22 Cal. 276. (*). J 1 ^) I. L. R 16 Bom. 661. 

(1905) I. L. R. S3 Cal. 295 - (&) (1896) I. L. R. 2. v ah 493. 

W (1898) I.'L. R. 21 AH.,107. 
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CRIMINAL R"LE. 

Upon the receipt of a police report that there was a likelihood of a 
breach of the peace between Bhonu Lai Chowdhry and the petitioner, 
who was the manager of the Dholi Factory and six others, Mr. W. J 
Stark, a Deputy Magistrate of Mozufferpore, drew up a proceeding under 
section 107 making Bhonu Lai the first party, and the petitioner and the 
others the second party. 

Mr. Stark was transferred, and‘the oaso camo on before Mr.-Rowland 
Chandra, a Bengali Deputy Magistrate, who was not a Justice of the 
Peace, though he possessed first class powers. The petitioner claimed the 
right to have the inquiry held in accordance with Chapter XXXIII of the 
Criminal Procedure Code on the ground that he was a European British 


subject. 

The matter was referred to the District Magistrate [ 164 ] who, 
relying on a note in Prinsep’s Criminal Procedure Code (14th Edition) 
page 552, disallowed the claim. The inquiring Magistrate then gave the 
petitioner time to apply to the High Court for a transfer. 

Mr. <~'odfrc}i Babu Bcwoprasad Chatter jee with him) for the peti¬ 
tioner. The word “ inquiry ” in section 443 of the Code inoludes an 
inquiry under section 107 of the Code. The word “ charge " is not used 
in the former section in the restricted sense of the format oharge, whioh a 
Magistrate draws up in cases of offences but in the wider sense of an 
accusation It is submitted that Sir Henry Prinsep's note to section 443 
to the contrary is not correot. 

Sharfudpin And Coxe JJ. This is a Rule on the Distriot 
Magistrate of Mozufferpore to show cause why the case should not be 
transferred from the file of the trying Magistrate to that of any other 
Magistrate competent to try the same, on the ground that the trying 
Magistrate had no jurisdiction to inquire into the matter under seotion 
443 of the Criminal Procedure Code. 

Under section 443 of the Criminal Procedure Codo no Magistrate, 
unless he is a Justice of the Peace, and (except in the case of a District 

Magistrate or Presidency Magistrate unless he is a Magistrate of the first 

class and a European British subject shall inquire into or try any oharge 
against a European British subject. 

From the Explanation submitted by tho Magistrate there is nothing 

to show that tho petitioner is not a European British born subject), and we 

are told that the matter was not at all disputed. Tho question is whether 

the expression ‘ inquire into oi try any oharge M applies to proceedings 
under section 107 or not. 6 


, P ar ky> a g a insfi whom proceedings under seotion 107 of tho 

Criminal Procedure Code are institute 1, is in the position of an accused 
party, and when ho is hound over to keep the peace, his liberty is, to a 
very great extent, qualified. In [165] Quee*-Empress v. Mutasaddi Lai 

t/t’it a porson ‘ a g ain ^ whom proceedings under Chapter 

nicin°» b ^? d !i 0f Criminal Procedure are being t iken is an ’* aooused 
Md ° c meaning of section 437 of the Code. It appears from 

Mona pJl o h0 '™ d Jud " 0 ' who tried it. followed Quern-Empress v. 
Mona Puna and Jho,a S’nqh v. Quecn-Emp ess f Q. 

., orri ’ . ' e 0^f ' , t^ 10 P 0 t'tioner is an accused person, his oase oerbainly 
comes under section 443 of tho Criminal Procedure Code and. as a 


jl) I. I,, n. 21 All. 107 
12; 0392) i. ’ . n. lfl Bom. fidl 


(isi)fi) | I,. 1?. 21 Cal. 498 
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European British-born subjeot, ie entitled to claim that should be 

STaiustLe oi the Peace or a District Magistrate or Pres don^ 

Magistrate, provided the Justice of the Peace is a Magistrate ol the first CRimVAL 

olass and a European Briti c h-born subject. and direct 

In the above circumstances we mako the Buie absolu 3g c 163=8 
that the Distnot Magistrate do transfer the case to an', Ma„i c , L . i. 868 

pefcenb to try the petitioner. *110- 


Rule absolute. 
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[166] CRIMINAL BEVIS ON. 

Before Mr. Justice bha rfuddin and Mr. Justice Goxe. 

Narendra Lal Kuan v. Emperor. k 

[18th September, 190o.J 

rn.pmbl, 

Ucl V o/ 1898, ,3. 844. 497 ana 498. Criminal P,ooedu.e 

In exeroieing iss discretion under 9eot ‘°“ . “ tion t0 the question whether 

Code the Huh Court ghouls not confine its »« oiroam9ta uee9 aieo may » 8eot 
the prisoner 18 likely ‘o^Booedorno- °£"‘, r oh . Igad w hh crimes of a 
the question ot granting bail aoouae v 

g»te obaraeter. . , Valuable offence then, 

If a pataon is ao^ed before a g to un4a toe believing bim to 

unless be oon9idera that there ate u thoush he may be certain tbat t 

be guilty, the Magistrate must t.iuse bail, tbougn 

aooused will stand hia teial. acainat him tbould 

It ia the tight of an aoouaad to demand tha^^ alTrSose The 6 High 
be tried without any unreasonable delay, 

Court to grant bail. .. h u a <i evidence, whiob 

Where a polios offioet °f supe'ior rink epo« ^ ^ ^ truth of the bwt 
he believed, iaplio«rt»ng the aoaused, and a 9ed in certain * ,aO0B 

information, wb.oh alleged a-oo.at.on of^tbe oorre^deno. 

staled that the police had in that : po Calootta, it was told t 

between the aooused and a seoret so,oili J ‘ eQaU0Q 814 0 f the Oode,. •>» * 1 “? n 

waB sufficient evideaoe for a reman the prisoners, who ha 

there had been unreasonable del»y * the oase of those who wer- ) 

onstody for about six weeks, thougn no 

for thiee weeks. r. ,r 732=1994 A. >• £■ 1? p 

[Ref: 811. 0. 220=88 C. L. J. 388 = 81 Cal. 40 ' 3 ‘ L . j. 188. Ref. 

478; 93 I. C. 66; 97 I. 0. 961=80 0. W. N. »o 

1B5 ’ ] , „( one Peary Mobun Das ot 

On the 8th July 1908 the house of one ^ ^ banfco sb 

Midnapore was searched by the P°arrested, io consequen ^ , 
Chandra Das, the son of Peary Mo u, ^ igo8 j ] an d piaced before 
under the Explosive Substances Ac 1 n d e d to custody till the > 

Joint Magistrate on the next day, and without being br ° “ 

on which date and after he was again ln the meanwhile be 

before the Magistrate, to the 7th and 29th July, ° n b med 

made a confession to the Magistrate 0 f tW o persons, ° 

[167] July a bomb was found in the mc°r d rcom in a dra in belong 

Baroda Prosad Dutt and Saroda Prosad Dutt and thereupo n atresgd 

ing to the premises, and these two with an d remanded^ 

and taken before the Magistra te op _ ..— t tba ordsr of * 

—-- . 7"iqi 0 { 1909, ag® 

* i riminal Revision Misoellaoeouii * gept l3 , 1908. 

Bryue, Oiig. BeeBioua Judge of Midcapo , 
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iofch instanb, on which clato one of them, Surendra Nath Mukerjee, mado 
a confession before a Deputy Magistrate implicating a large number of' 
persons in Midnapore. This batch of accused was then remanded to the 
^lso instanb. 

iSIO N ' On the 26*h August Mazharul Huq, a Deputy Superintendent of 
36 C. 166-1 Police at Midnapore, sent in a polioe report bo the Joint Magistrate pray- 
I. C. 788= ing for search and arrest warrants, under sections 4, 5 and 6 of the Explo- 

llH* Cr L s * Ve * =)U ^ sfcanc0? Act, a &u QSt b ^ 10 ^ a i a °f Narajole and 19 others, residents 
^*875 of Midnapore. Upon receipt of this report the Magistrate, professing to 

act upon it and the two recorded confessions, issued the warrants. The 
houses of the Raja and of 17 others were searched on the 28th, 
and they were arrested and put up before the Magistrate on the next 
day and remanded till the 7bb September. On the 31sb August Sanbosh 
and Surendra retracted their confessions, alleging that they had been 
obtatned by police ill-treatment. The deposition of Lai Mohun Guha, a 
looal Inspector of Police, was taken on the same day. He proved the 
finding of the bombs, and stated that his inquiries showed that the accus¬ 
ed, who wore then in the dock, except three, were members of a cons¬ 
piracy for the manufacture of bombs to kill Euopeans. 

On the 7th September all the accused were placed together before 
uhe Joint Magistrate. A first information report was filed by Mazharul 
Huq alleging that the accused wore members of a secret sooioty operat¬ 
ing at various places in Midnapore and elsewhere, having as one of its 
objects the assassination by bombs of Mr. Weston, the District Magistrate 
of Aiidnaporo. lb was further stated in the report that the police had 
seized incriminating correspondence connecting the accused with a secret 
society in Calcutta, Sanbosh and Surenclra repeated the retractation of 
their confessions on the 8bh September. Lai Mohun Guha was ex¬ 
amined on the same [168] date, and stated that his inquiry had pub him 
in pos^os^ion of information, which he believed to be trustworthy, that the 
oftencos charged in the first information were committed by the aooused. 

7° fcbe Same day Mazharul Huc l deposed to the same offeot and also to 
bhe correctness of the first information. The accused applied for bail to 

the Magistrate, but it was refused the next day, as ho found that there 
were reasonable grounds for believing that each accused was guilty of the 
otlences charged. I he case was than postponed bo the 23rd instant. 

Sfi JUrC Ci : S6d th rf er -rveJ thoir a PP lioa ^n for bail before the 

Sbere was. no evidence against them, lhe Judge declined to grant bail 

ovid h n " 10 !u ? \ W ° P ( 0llce ° ffioers had deposed that there was further 
evidence, the character of which the Magistrate was of, and that 

the period of custody of most of the aooused was not unduly Ion- 

..Z*d3edlLo rngfeoMl” ** of 0Id » r 

... ^ r ' f Roy [Mr. Koays, Mr, Khodabux and Babu Jon Gonal Crhn^ 
with Mm’ for the Raja of Narajole. The Raja is a wealthy mZ lTtes 

placed before the Magistrate tho next day. There has been no ovi I ,n° d 
Se offileTtT VST SL , Hlfc 0t bh6 potitionor the statements oi two 

police officers that they ha V e further evidence. This may be sufficient 
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the matter of granting bail. Thu main principle in considering the ques¬ 
tion of bail is "whether the accused will stand his trial or abscond. Refers 
to In re Larronei (l 1 , Beg v. Scaife (2), In re Johur Mali '3;. The Raja 
is willing to stay in his own house at Midnapore under a police guard. 

[169] Mr. Dutt (Mr. Godfrey and Babu Peary Mokun Hass with 
himj for yantosh and six others. As regards Santosh the case against 
him was complete on the 8th July, and he ought to have been brought 
before the Magistrate. There is no evidence against the others. 

Mr, Chuckerbutty (Mr. K. N . Chowdhry , Mr. A. N. Chowdhrij and 
Babu Monmotho Bath Mookerjee (for Upendra Nath Maiti and others. 
The principal matter a Court has to consider in such cases is the possibility 
of the accused absconding. These accused are gentlemen of position, and 
they would not absent themselves. There is no evidence against them. 

Mr. K. N /Chowdhry Mr. A . N. Chowdhry and Babu Monmotho Nath 
Mookerjee with himj for Khagendra Nath Banerjee. 

There is nothing against this accused in the evidence. 

Mr Mullick (Mr Dutt and Babu Peary 'Mohan Dass with him] for 
Baroda I rosad Dutt and others adopted the same line of argument. 

Mr. Baxter for the Crown. Santosh has been a considerable time in 
custody, but a bomb was found in his house and he has confessed. A 
case of conspiracy by being members of a secret society must take a long 
time to unravel. The question is whether there has been an unreasonable 
delay. The real remand was on the 9th September, Arrangements had 
to be made to have the cases tried together. The question is whether 
prima facie there is no reason to believe the accused guilty. Refers to 
the first information. The charge is not only with respect to the finding 
of the bombs, but also that there is a secret society in Midnapore, one of 
the objects of which is to kill Mr. Weston. The case of In re Barronet(i) 
is in my favour. In re Johur Mull (3; is distinguishable. The only ques¬ 
tion is nob whether the accused will appear at the trial. The charges are 
very serious. The retracted confessions are admissible against the persons 
making them : Queen-Empress v. Ramau A), and, if corroborated strongly, 
also against the others ; Yosin v. King Emperor f5). The investigation was 
[170] nob completed on the day of the last remand. The case will 

b^ ready by the *ia3rd September. . 

Sharfdddin and CoXB J. The petitioners in these oases are 

accused of offences under the new Explosives Act, 1908. The offences 
which they are alleged to have committed are non-bailable. T ey were 
arrested cn warrants and after arrest were produced before the Magis-. 
trabe, who committed them bo jail pending trial. Applications tor bai 
have been made to the Magistrate and the Sessions Judge an re use 
They now apply to this court for bail. 

It has been strongly pressed upon us on their behalf that these per 
sons are not likely to abscond, and certain English authorities have bee 
oited which lay down the principles on which bail is granted in 
country. _ r , 

„ We are not prepared, however, to agree that the decisions of English 

Courts are necessarily a safe guide to us in interpreting sec 1 , j 

Code ; and we observe that the cases cited refer to offences of much less 


U) (1852) l El. & Bl.'l 
(2) (1841) 9 Dowl. 553. 

(B) (1908) 10 0. W. N. 1093. 


(4) (1897) I. L. R. 21 Mad. 83 

(5) (1901) I. L. R. 28 Oal. 689 
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gravity Mian those ui which th** present petitioners are aeoused. We 
doubt, very much if English Judges would iond a ready ear to applications 
ior bail uu oeball ol. peu-ons accural of offences of the gravity indicated in 
the papers before us. Nor are wo prepared to admit that, in exercising 
our discretion under section 498 of the Criminal Procedure Code, we 
36 0. 166=1 should coniine oui attention to the question whether the prisoner is or is 
J- G ?S 8== Dot likely to abscond a c other circumstances may alse aO'eot the question 
43=9 Or *L oi ^> ran ^ n o 6ail por c ons accused of having committed crimes of a grave 
j 876.* * an d serious nature, ll a person is aeoused btforo a Magistrate of a non- 

bailablo offence then, unless he considers that there 'are no reasonable 
grounds for believing him to he guilty, the Magistrate must refuse bail, no 
matter bow certain he may be that the accused will appear to stand his 
trial. 1 he Magistrate is probably in a better position than the Sessions 
, Judge, and almost certainly in a better position than the High 
Court to estimate the probability of the prisoners absconding 
1171] It is illogical to suppose that the Legislature intended that tho 
Sessions Judge and the High Court, in dealing with questions of bail, 
should be guided exclusively by a consideration, which the offioor best 
qualified to estimate its value is debarred from referring to at all. 

It is the right ol an aeoused person to demand that the charge against 
him should be tried without any unreasonable delay, and such delay will 
certainly dispose this Court bo grant bail. With respect to the bulk of the 
petitioners we are not prepared to say that tho delay in proceeding against 
them has been unreasonable. They were arrested at the end of August, 
and it is now but litfcie past the middio of September, Wo believe it is 
nob at all unusual that a period of this extent should elapse between the 
arrest of persons accused of grave and serious crime and the commence¬ 
ment of the trial. In the case of offoncos under seobion 400 of the Indian 
Penal Code, which, so far as the difficulty of investigation goes, boar some 
analogy to the present case, which appears bo bo based to some extent on 
evidence of association, the period is usually far greater. Under section 
167 of the Crimiaai Procedure Code a Magistrate, on the mere perusal of 
the entries in tho police diaries relating to the case, to which of course the 
accused have no right of access, may from time to time authorise the 
detention of the accused in custody for a term nob exceoding 16 days on 
the whole. 1 bore-after he can, under seobion 344 of the Criminal Pro¬ 
cedure Code, by a warrant remand an aeoused for any term nob exceeding 
15 days at a time, if sufficient evidence has been obtained bo raise a 
suspicion that the accused may have committed an offence and it appears 
likely that further evidence may be obtained by such remand. Tho 
evidence in this case is, in our opinion, sufficient to raise such a suspicion. 

_ a . i i ii* i ,, swears that he has 

evidence which, as he behoves, implicates tho accused. He swears also to 

the truth ol tho hrst lmloimation which sets out that! the accused in the 

present caso assooiate together in certain speoitied places, and that there is 

in the possession [172] of the police incriminating correspondence con¬ 
necting them with a seoret sooiety in Caloutta. We think that 
thore arc good reasons for believing that such evidenoe exists 
against all tho accused poisons. This evidenoe may be «ood or 

a ’ k u ! , wo do . aofc think that its production can be said 
as against the majority of the aoousod, to have been unreasonably delayed' 
We are assured by learned counsel lor tho Grown that the oaso will bo 
taken up in earnest on the 23rd instant without fail, and if it is not taken 
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up, which we do not afc all anticipate, it) will be open bo bho aecused bo 
renew bheir applications. In these circumstances we descline to grant 
bail to the majority of the petitioners. 

But as regards the accused Mad lhu Sudhan Putt, Sham Lull Shaha, 

Saroda Prosad Dutb, Baroda Prosad, Nikunja Behari Maibi, we think the 
evidence of their complicity has been unreasonably delayed. They were 36 0. 166=1 
arrested at the end of July and have been six weeks in custody and evi- £3 q y? 8 N 
dence against them might, in our opinion have been produced in addition 43 —g’ ol L. 
to what has been before us. "We grant their applications and direct that j. 87B. 
they be released on bail to the satisfaction of the District Magistrate. 

Another man who has been confined for a long time is Santosb, but in his 
9 ase, bail is out of the question. 

As regards Raja Narendra Lai Khan it is stated in the affidavit on 
his behalf that he has b en delicately nurtured, and the deprivation of his 
customary food is prejudicial to his health. He states that he is willing 
to .submit to conditions. It is perhaps a greater hardship on a man of 
position, brought up in luxury and holding a high position in society, to 
be subjected to jail rules than it is to men who have to make their way 
in the world. In the absence, as yet, of convincing direct evidence, we 
are willing to yield to this petitioner’s request. He may be released on 
bail to the satisfaction of the District Magistrate on condition of his being 
guarded at his own house and debarred from all communications with 
persons said, rightly or wrongly, to be his associates in crime 

[173] Of course it must be understood that these orders do not 
affect the right of the Magistrate hereafter on sworn^ testimony given 
before him, which in his opinion establishes a prima facie case against any 
or all the persons now released, to commit him or them again to custody. 

The applications of all but tho above mentioned six persons are re use 


86 C. 174 (=1 I. C. 910 = 13 0. W. N. Bl=9 Cr. L. J. $09=4 M. L. T. 432d 

[174] CRIMINAL REVISION. 

Before Mr. Justice Ultra and Mr. Justice Goxe. 

Jamini Mollick v. emperor.* 

[1st October, 1908] 

Bail, grounds for „ra«t or re fustl 0 f—Remand to '^*498 

Vrisoner's guilt—Criminal Procedure Cede {Act V of 1 . , • * * 

Beldver MltraJ. 'Ooxe J. dissenle, tb«t‘be 

tioo in determining matters of bad if» whe her ‘t Other considerations 

for believing tbe accused culltv cf the offetoep eba e whieh has always 

must aieo arice in Elding this ***:«**-'*y griun*sf or 0 up- 
pulded English and Itdian Courts, l* whether there are any grou 

poking that the accused would abscond. 

for presuming his guilt . In Jrhur Mull » 0 * . 0 . 

If after a remand Incriminating evidmof'is, a B d ^ P ^jBenca, the Court 

oationhave air ad v had nrffioien* tl^e toforthcoming at the time- 
will reHsonablv o-nol ude that fl no^ evidenoe^»sjDO^iortPoou ng 

* Hrlminal R«Ti«ion Mifeetlaneops N°s- 140. V’][ , a^h^ptemto'wM^ 8 

«*«•« of 0. H. Reid, Joint Magistrate of Midnapore, dated tbeietn wp 

U. (1906) 10 0. W » 109*. < 2 > < 108i > »• B - 6 M#d - * 
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It shon’d then ur.der section 107, sub section (2\ release the accused on bail, 
whatever bn the Datum of the offmoe, though the preliminary enquiry should 
proofed. Mau*k> m Mudali v Qve n (3), fallowed. 

Whether there are reaconable grcundR or Dot must be decide! judicially, 
sh it is :o say, tb< re el oa!d be ?omo tangible evidenco on tbe reoord on *h oh, 
if uu ribald, he Court o-*n eonolahf- that the accused might be convicted 
Tro sta(em* u r by a witness that be ban seer: a certain ao» of an incriminating 
orarect^r done by tbe iocuje-1 mi^ht bo =uffioient. Bat if there be no evi- 
{’ono' whatsoever, or evidenco of a very fliuisy oharaoter on tbe face of it, the 
inferen?e will he, after a rov^onable time lies elapsol siuoe the beginning of tbe 
enquiry, that there am no reasonable grounds for supposing the aooueed to be 
guilty." Tbe p-o ecation must, howevor, have a fair opportunity of adduoing 
ovidenoe of a re illy iocrmiDating nature. At all events, the first information 
roport should iod ca f o with sufficient extotness, the oharaoter ol the evidenoe 
likely to bs forthcoming. 

The dotontion of rq aooused uuder trial is not intended to be penal, but iU 
objsot is to secure attendance. The gravity of the offence and some evidenco 
of its perpetration by the aooused will, however, justify detention 


[Ref ; 81 I. C 220=38 C. lb. J. 388=51 Cal. 402=25 Cr. L. J. 782.] 


[175] The facts of this case down ho the order of tbe High Court 
(SHARF ddin and CoxE JJ.l dated l^bh September, made in the caso of 
Narendra Lai Khan v. Emperor (1), are fully stated in the report of that 
decision. The case when it went back to the Magistrate was taken up by 
him on the 23rd, 24th and 26th September. He examined the Joint 
Magistrate, who proved the issue of search warrants and the voluntariness 
of the confessions of Santosh Chandra Das and Surondra Nath Mukerjee. 
The Deputy Magistrate, who recorded the confession of the latter, was 
.also called to provo that it was made voluntarily. The Jail Superin¬ 
tendent was then examined to establish that neithor Santosh nor Sutendra 
had made any complaints of ill-treatment by the police. 1 he la^t witness 
was a kanungoe, who made tho plans of the houses of Santosh and Baroda 
Prosad Dubt. The reports of tho Chemical Examiner were also put in as 
evidence. 

Applications for hail were, made to tbe Magistrate but, 
excepting the case of two, they were refused, and tho caso was remanded till 
the 19th October. The accused thon moved the High Court for bail. 

Mr. Butt {Mr. Morrison , Mr. Mullich , Babu Monmotho Nath Mooker - 
jee and Babu Pear it Lai Ghose) for the petitioners, except Abinash Chan¬ 
dra Mitter. The whole mattor turns upon tho question, whether there is 
any ground for believing that the accused are guilty. • If there is none 
they aro entitled to bail: In re Johur Mull f2). There are only the retraot- 

ed confessions, but no further evidence. Refers to M mikam Mudali v 

Queen (3j. The prosecution has even failed to file a list of witnesses under 
sealed cover. 

Mr. Morrison for Abinash Chandra. Upon the question of bail there 

must be a judicial belief in the guilt of an accused. Some prima facie oase 

must bo made out. The only ovidence is tho report and an expression of 

opinion by two police officers. Tho proseoution is even now unable to 
produce incriminating evidence. 

[176] Babu Hemendro Nath Mitter for the Grown. In the previous 
stage of the cased) the High Court decided that there was suffioiont 
evidence for a remand, ami the only point is whothor the case has been 
taken up in earnest. The prosecution intended*to put in a list of witnesses 

(1) A p. 166 f p. 97 of thi-3 volume.! (3) (18^21 1. Ti. R. 6 Mad fl8 
(2’ (1906' 10O. \V.,N. 1098. * 
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at the next hearing. The only question her is whether there were re- 
asonable grounds for the belief in the guilt of the accused. The Magistrate 
Sad before him the police report, the first information and the deposition 
of the police officers that there was evidence, which they believed to be 

credible ag ains t the accused, apart from the retracted confessions. 

Mit&J. There ere tor sets of peMt.ooers befiu, rb.» 6 0.«._| 
first petition has been presented on behalf of Jamini Mullick Q w N B ,_ 
„d five other,, the o.oon^onj.eh.lfjf 

Sss and* Surendm Nath Mukerjee and the fourth on behalf ofAbinash T. 482. 
Chandra Mitter. The applications purport to be under section 497, 
with section 498, of the Criminal Procedure o e. , .. j 0 j n t 

.^Preliminary inquiry u0 ^ SfnSagJnst most of the petitioners 
Magistrate at Midnapore. 1908,'but Santosh and Surondra 

had been arrested in July. All the petitioners have since then been in cus 
tody. Santosh and Surendra, had been in custody from July i ne 
offences with which they have been charged are non-ba.lable and 

undoubtedly of a very serious nature. Tninh Magistrate 

O. the m September, tbe ““ ““ °°.“"ry^^^“1“ o”»S « 

and there was a remand. The prelimin y Q 0Q 

the 23rd September, and witnesses were exami witnesses gave 

2«h „nd 26th September Tho „ “.S Sd SuUr.. 

tm] V., 7 , little evidence wee <S£. and 

days. On the 96th the enquiry ™. s adl Qn b()balf o£ lhe p9fci . 

on the same day the 26th, application M igtrate , however, was of 

tioners to be released on bail. The try ng & thab the petitioners 

opinion that there were reasonable g ro ^ nd therefore 8 did not exercise the 
were guilty of the offences charged, and h , ' £ p roQ0 d ure Code. 

powers conferred on him by section 3 under section 498 of 

The petitioners have come up belo < , fcrying Magistrate 

the Code we have concurrent jurisdiction with that o£ wy 8 

and not merely revisional jurisdiction. . ccmnec tion with these 

The main question we have to co li0ying that the petitioners 

petitions is—are there reasonable grounds b0en acouS ed? Other 

are guilty of the offenoos of which they stjioI1 of releasing the 

considerations must also arise in decidng , guided Courts of 

acoused on bail, and one of these, which _ are any grounds for 

Justice, both in England and India, is w e „ abscond and attempt 

supposing that the accused, if released on . • or trial. It > s not 

to esoape justice by avoiding or delaying > on w hieh bail ought 

necessary for me to state here at l 0n 8““ , b Criminal Procedure Code, 

to be granted or refused under section 4 ° ^ Mm( ; (I), I expressed 

In one of the reported cases in India. should consider, in deoiding 

an opinion as to the matters, which a lo ^ opinion (and my learn- A 1 

the question of granting or refusing bail. aQ aocuS0 a might ordinarily 
ed brother Ormond J. agreed with me) „a s were made out for 

be released on substantial bail, until re . o£ section 497 would 

presuming his guilt. The words of sub-section o£ the seotiion • he 

lead to his conclusion. To quote some appear reasonable gro unds 

(the acoused) shall not be so released, it snerej^----- 

(1) (190BnOOVV. N. 1093. 
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for believing that he has been guilty of the offence, of which he is 
accused.’* Sub-section (2) of section 497 has [1781 made the rule of law 
quite clear. It lays down that the accused shall be released on bail, if 
there are no reasonable grounds for believing that he has committed suoh 
offence but that there are sufficient grounds for further enquiry into 

a W. N 51= I* after a ™m a nd evidence of an incriminating character is not adduo- 
9 Or. L. J. ed and if the prosecution had already sufficient time to adduce such 
#09*4 M. L. evidence, the Court would reasonably come to the conclusion that such 
T. 482. evidence was not forthcoming at the time. It should then, under sub¬ 
section (2), release the accused on bail, whatever be the nature of the 
offence, though the preliminary enquiry should proceed. This was the 
view taken by the Madras Court in Manikam Mudali v. Queen (1). and I 
agree with it. 

The question of fact, therefore, is—aro there reasonable grounds for 
believing that the petitioners are guilty of the offences of which they have 
been accused ? Whether there are reasonable grounds or not is a question 
which must be decided judicially, that is to s a y, there should be some 
tangiblo evidence on which the Court might come to the conclusion that, 
if unrebutted, the accused might be convicted. The statement by a wit¬ 
ness in the witness box that he has seen a certain act done, an aot of an 
incriminating character, might be sufficient. As to whether the witness 
can be fuHy relied on or not is a question for subsequent consideration, 
tfut if there be no evidence whatsoever or evidence of a very flimsy cha¬ 
racter on the face of it, the inference would naturally be, after a reasona¬ 
ble time has elapsed since the beginning of the enquiry, that there are no 
reasonable grounds for supposing that an acoused is guilty. The proseou- 
tion must .however, have a fair opportunity of adducing evidence of a really 

C £ ra0te , r - M a11 ovents - tho first information report should 
n .T h s . uffic !? a * 0xacbn ? ss the nature of the evidence that is likely 
to be forthcoming. Ordinarily six weeks ought to bo sufficient to start a case 

rml Tf “ y CttS0 ia a P r0 l' m inary enquiry more than six 

afterwards adduced, the chances are that that evidenoo is of an unreliable 
character. But that cannot be said with respeot to every ease. Cases 
,/ conspiracy stand upon a different footing. It takes a considerable 
ime to collect evidence after information has been received bv a ncline 

ft? ”, OrJl^rU,. howovar, it J£ 

a?: L a l aPSed ,° r a Sh r W po . riod aooordin S totho ciroumstanoos of a 

an a CCUSed , fcho Co mb shouItl ho]d thafc „ hero woro> afc P ftfc S 

and fhe° r0aS0n . ab ° ^oimds for further detaining the accused in” custody 
.(21 of seSnIg? ' S °' 1 0n ^ pr ° vidot1 for ia ^-section 

auenf har d ly a dd that if, during the course of the onquiry subse- 

Snst fUe , Orcl0 V°/ u ro '? a,e on bai| . ib found that there is evidence 
\ b b v qnh ° th °r CoUrfc Can aIways exorcise tho power oonforred on 

on a. production ^ tlZTcn 


(1) (1883) I. t/. R. 6 Mai G3. 
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against the petitioners or any of them, it -will be competent for the 
Magistrate to declare the bail bonds cancelled and to direct the accused 
to surrender.’* The detention of an accused under trial is not intended 
to be penal, but its object is to secure attendance. The seriousness of an 
alleged offence, and some evidence of its perpetration by the accused 
would, however, justify detention. 36 C. 171=1 

I am of opinion that, so far as the preliminary enquiry in the I» 0- 910=13 
present case has been gone into, no reasonable grounds have been made G * g 
out against most of the accused. Some of them are gentlemen of position, $Qg = i m. 
and, if security of a substantial [180] character is taken from them, T. 432. 
there would be no apprehension that they would abscond and attempt to 
evade justice. 

In the first application three of the petitioners are pleaders of the 
Midnapore Court, the others are zemindars, and they all appear to be 
respectable people. Against some of them there is absolutely no evidence. 

Against the others there are statements in the retracted confession of 
Santosh and Surendra, The evidence already on the record cannot be 
considered to afford reasonable grounds for believing that they are guilty 
of the offences with which they have been charged. The trying Magistrate 
thinks that there aro such reasonable grounds. He has not, however, 
indicated what these grounds are. The first information report does 
not • give any substantial grouas besides the confessions of the 
two accused, Santosh and Surendra, which have since been retracted. No 
names of witnesses are given in the report, and even on the 26th 
September the prosecution was not evidently in a position to give to the 
Magistrate, even in a sealed cover, the names of at least some of the 
witnesses whom it was intended to examine. Neither has any evidence 
been given against these petitioners since they were arrested. _ 

1 am, therefore, o£ opinion that Upendra Nath Maiti. Nalini Kanta 
Sen Gupta, Gopal Chandra Banerji, Khagendra Nath Banerji, Manmatha 
Nath Kar and Jamini Mullick should be released on bail with two 
sureties each, the amounts of the bail-bonds being substantial, and they 
must be ascertained by the trying Magistrate, and, if he be absent from 
the station, by the District Magistrate or by such other Subordinate 

Magistrate as he may appoint for the purpose. 

My observations with reference to the first set of petitioners app y 
to the second set, namely, Akhil Chandra Sircar, Kailash Chandra as 
Mahapatra Paran Chandra Chabri, Jotindra Nath Das, Deb Das Raran, 

Goshta Behary Chandra, Rash Behary Bose, Gobinda Chandra Mukerjee, 

Asu Tosh Das, and Jog Jeeban Ghose. Against some of these there is 
absolutely no evidence *, against the others the evidence is o a mo 
[181] unsubstantial character. It seems that some of these persons 
not men of very good position. I am not, however, prepared o ma 

distinction between persons of very good position and those no o 

position, if they can satisfy the magistrate as to substantia ai 

two sureties each. n TQty a 

As regards the third seb o£ petitioners, Santosh Chandra _ 

Surendra Nath Muker]i, there is evidenoe against them as they ma 

fessions incriminating themselves. They might have re rac e 

fessions ; but the confessions are evidence against themselves I ? 

there is reasonable ground for believin&thab they are nob guilty,. « W 

be that subsequent evidence would go'to prove that ey & petition 

No case has been made out by them for release on bail, and their petition 

is* therefore, rejected. 
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Tbe fourth petition is by Abinasb Chandra Mitter. The affidavit 
shows that he is a gentleman of position, and, so far as evidence has been 
recorded, there is very little against him. I am of opinion that he also 
Criminal 5 ^ 0 ^ he released on bail with two sureties, the amount of tho bail also 
BViBfO N. being of a substantial character. 

96 C. 471=1 As there has been a difference of opinion between my learned brother 
I. 0 . 010=13 and myself, under section 36 of the Letters Patent of 1865, the opinion 
° 9 ^Cr S 0n * or Judge should prevail. The order of the Court, therefore, is 

that contained in my judgment. 

Coxe J. In this case I have tho misfortune to be unable to agree 
with my learned brother. 

When these applications came up about a fortnight ago the Benoh of 
this Court, of which I was a member, held that there was sufficient justifi¬ 
cation for detaining the accused in custody, provided that the case was 
taken up in earnest on the 23rd September. To that decision I adhere, 
and it does not seem to me that we ought now to review that order or to 
consider again whether there is sufficient justification for detaining the 
aocused. 

[ 182 ] All that seems to me to be now open to disoussion is whether the 

case has or has not been taken up in earnest. A special difficulty has 

arisen in this case for which tbe prosecution is not responsible, namely, 

that the Magistrate’s Court is necessarily closed for the annual vacation*. 

This occurrence does not seem to me, however, to give the accused any 

right to bail, which otherwise they would not have had. 

Turning then to the question whether the case was taken up in earnest, 

I find io complaint in the petition that the Magistrate took less than the 

available time in dealing with the case. Four witnesses were examined, 

and the evidence was directed to a point certainly not of a formal nature 

but of very considerable importance to somo of the acoused, namely, 

whether tho confessions made by them were voluntaiy or not. These 

acoused persons are among the present applicants, but certainly they can 

have no cause for complaint that the case has not been duly proceeded 
with as against them. 

It is pleaded strenuously on behalf of the others that this evidenoe 
is of no value against those others. This may be so, but I do not think 

that a case can be divided up in that way or that other accused persons 

are entitled to bail, while evidence against some of them is being taken 
.e case must be proceeded with in somo order : and if evidenoe has been 

given against some of the accused, it cannot reasonably be said that tho 
be S refused° b ^ tak<>n U? ' n earn0st ’ and tbat these applications should 

In conclusion I would refer to one point, namoly, that the remand 
being until the 19th October is for a period in excess of that allowed by 
law. On this the Magistrate points out : “The date to which the oase is 
adjourned is the seventh open day after the Puja vaoation. The first few 

HnrL da T aie always T a busy time - and as 1 shall myself be in Midnapore 
uring the vacation, I expect to be absent for a few days after its dose 

defeZTJT bas b0en taken t0 tbe date fixed, in fact one counsel for the 
interfered h 8 *? k ° th £ r6mark ’ 1 do nofc fcbink tbat we should 

s “eS ut s ‘ thois no ‘ strio “ sT in 

X would, therefore, refuse these applications. 
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36 Cal. 184 (=9 C. L. 3. 105 = 13 C. W. N. 134 = 1 1. C. 740). 

[184] APPELLATE CIVIL. 

Before Mr. Justice Stephen and Mr. Justice Doss. 


Full CflAND v. Nazab Ali CHOWDHARY * 

[10th Novembr, 1908.] 

Mahomtdan Law—Divorce—Talak—Dower, suit tor — Limitation. 

Under the Mabomedan Law, absence of the wile does not make the pro¬ 
nouncement of talak void and ineffioaoious. 

Furzund Hostein v. Janu Bibi (l) and Sarabai v. Robiaoai (2’, referred to and 

disonssed. 

[Re! : SB Mad 22; 64 I. 0. 704* S4 O, L. J. 624=26 O. W. N. 261; 70 I. 0.169=60 Cal. 

253=1923 A. I. F,. Cal. 152; 79 I. 0. 17=37 0. L. J. 103=1923 A. I. F,. Cal. 507.] 

Second Appeal by the plaintiff, Ful Cband Bibi. 

The plaintiff’s allegation was that she married one Mosad Chowd¬ 
hury in 1924 B. S. (1897), and that a registered kabin was executed by 
the husband, under which the deferred portion of the dower had nob been 
paid, and became due, at the death of Mosad in the month of Assin 
last. 

The defendants, the heirs, alleged to be in the enjoyment of the 
property left by the late Mosad Chowdhury, denied the liability and 
alleged that the plaintiff fledifrom her husband’s house m 1304 B. S., and 
was thereupon divorced, on the following day by her husband, and that 
the father of the plaintiff appeared and agreed verbally to relinquish the 
claim for the deferred portion of the dower ; that the plaintiff had never 
since lived with her husband ; and that they had inherited no property 
from Mosad and so were not liable for any dower. The defendants further 
contended that the divorce having taken place in 1304 , the claim for 
dower was barred by limitation, as it had not been claimed within the 

statutory period of three years. 

The plaintiff filed her plaint on the 15th of February, 1905. . 

[185] The Court of first instance decreed the suit on the grounds 
that the kabin produced was not disputed by the defendants, and that the 
story of talak and relinquishment was not worthy of credit, because the 
plaintiff herself was not present at the meeting, in which Mosad 
Chowdhury was said to have divorced his wife ; and that the father had 
no right to relinquish the dower on behalf of his daughter, who was oi 
full age. 

The Additional District Judge, on appeal, held that the plaintiff wa® 
divorced in 1304, (1897), and that her right to sue for the dower wa 
therefore barred, by limitation ; and he accordingly allowed the appea 
and dismissed the plaintiff’s suit with costs. 

The plaintiff appealed to the High Court mainly on the ground that 
the talak having beon pronounced in the absence of the wife, the Court 
below ought to have held that there was no valid divorce under the 
Mahomedan Law, and that consequently the suit was not barred by 

limitation, _-____. 

cl Mohot Lai Dey, Mansi! of Habiguuge, dated June isua- 
U) (1818) L h. B. 4 Calc. 588. ‘ W <«>» * * * 80 687 * 
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habu Bcpin Chandra blallik (with him Babu Tarahishore 
Chowdhnry ', tor the appellant. The main point in the case is whether 

a divorce can be t-Occted under the Mahomedap. Law by uttering the 

1 CmL TH t a lak in the absence of the wife. Sir Boland Wilson in his Digest of 

-.' Angio-Muhammadan Law says that “a divorce may be accomplished by 

36 C. 184=9 the utterance of any words addressed to the wife clearly indicating an in- 

tention to dissolve the marriage that shows that tho wife must be 
184=1 0 P r0S0nb : see also Baillic s Digest of Mahomedan Law, page 201, The 

740. * caSG of Furzund Ilossctn v. Janu bibi (1) is an authority in my favour. 

[Stephen J. If the wife runs away what is the husband to do ?] He 
can send her a written divorce. It must be remembered that divorce does 
nob extinguish the right to a deferred dow T er ; it only makes the limitation 
for an action for dower run from the date when the talak is pronounced. 

Moulvi Shamsul Iluda (with him Moulvi Nurnddtn Ahmed), for the 
respondents. The presence of tho wife is nob necessary, [l86] when talak is 
pronounced. The absenoc of the wife only requires that her maintenance 
is to be paid, untii the fact of divorce comes to her knowledge; see Ameer 
Ali on Mahomedan Law, page 452. The case of Sherif Saib v. Usana 

Bibi Ammal (2j is also in my favour. See also Bailie on Mahomedan 
Law, prge 205. 

Babu Bepin Chandra Mallik , in reply. Even, on the assumption 
that divorce could bo effected in the absence of the wife, still as it could 
not affect the recovery of dower, till it came to the knowledge of the wife, 
this case should be remanded for a finding whobher the wife came bo know 
of it before the poriod of limitation. The onus as to that is upon the de¬ 
fendants, and thoro is no finding as to the time when the pronouncement 
oi talak camo to the knowledge of the plaintiff. 

Stephen am) Doss JJ. This is a suit in which a woman sues tho 
hen's of a deceased Mahomedan for the doforred portion tho moharana 
provided for by a kabtnnamah. Tho defence to tho suit was that the 

™ ?!u d T Ccd “ i3 ° 4 B ' S ‘ or 1897 - a ° d ^at tho causo of action 
° n ? :d at i.tho t'mo of her divorce and that she is therefore Statute-barred, 

admitting tb 6 f t ° f 1 , Bl “ ltati ,° n Aofc ' To this is answered that, 

admitting tho aots found by the lower Appellate Court, still no divorce 

T* lbe d 'vorce was by talak being pronounced throe times 

but it was pronounced in the absence of the wife though in tho presence 

of various witnesses including tho wife’s father. presence 

of M,n wtf 6rSb rt° n ’ Wh ' ch wo bavo t0 decido - is ^bother tho absence 
of tho wife makos the pronouncement of tho talak void and inefficacious 

In our opinion it does not. Tho point is dealt with in the book of Mr' 

Ameer All in section 3 of Chapter XII, where ho says“ It is not noces’ 

rTffilfb tb ° busband bil »»H t0 Pronounce talak in the presence of tho wife, 
L 8 J but it is necessary that it should oome to her knowledge ” The 

hvelv° r 13 lf £ ° < ? 0alb Wth ‘ n ^ ilson ’ s Di ^ osb ab P a 8 0 164, but not so deoi- 
ly. _ It also seems to be tho opinion expressed in Nawab Abdur 

ahman s Institutes of Mussalman Law. The matter has twice as far as 

we are aware, been dealt with by the Courts : in the Sst phee n the 

case of Furzund Boss cm v. Janu Bibi (l) and, secondly, in the case of 

is expressl'd^htut* 1 ^ In th ° SeC ° nd ° £ tboso casos a distiot opinion 
iaia^s pronounced. Mthough this is an obiter inasmuch as that ca£> deMt 

l ' u * 4 °»b 688. — -- 

[2) U871) 6 Mad. H. 0* 462, 


(&) (1905) 1. L. R. 80 Bom. 687. 
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with a written instrument of divorce. In the previous Calcutta case, the 
matter is also dealt with and the ijoint itself is not directly noticed; but 
talak was there pronounced in the absence of the wife, and it is signifi¬ 
cant that the case is not decided on that point, which it would have been 
if it had been fatal to the effect of the divorce. We therefore hold that 
it is not necessary for the wife to be present when the talak is pronoun¬ 
ced. It is necessary certainly for the purpose of dower that the fact of 
the pronouncement of talak should come to her notice. That it came to 
the notice of the woman there can be no doubt, for before her husband’s 
death she saw him and claimed the dower. 

This, however, leads us to the second question as to whether or not 
the present suit is barred by limitation. The talak, as we have said, was 
pronounced in 1897. The suit was brought in 1905 and the husband died 
a few months only before the suit. If we count the period of limitation 
from the time of divorce or from a little later, it is obvious that the suit 
is Statute barred. Now, the findings are that the talak was pronounced 
in the presence of witnesses including the woman’s father, who took or 
purported to take a leading part in the proceedings as representing the 
woman, and the findings also go to show that the woman has been living 
with her father, apparently continuously, since the time of the divorce. 
This particular question, when the woman got [188] knowledge of the 
talak, was not argued in the first instance, and consequently the findings 
are not as definite on this point as they may be. But on the findings such 
as they are before us, we have no doubt at all that the woman had notice 
of the talak anterior to the period of limitation. 

The result is that the suit is brought without any foundation, and 
consequently this appeal must be dismissed with costs. 

Appeal dismissed. 


86 0. 188 (=1 10. 7*i). 

CIVIL RULE. [189] 

Before Mr. Justice Coxe and Mr. Justice Doss. 

Nagesdba Komar Babu v. Nabin Mandal.* 

[27th July 1908] 

Civil Procedure Code (Act XIV of 1882 ), ss . 100, 108 , 157 ,158, 622— 

i our tied hearing—Ex parte decree—Revival of case. 

# Where a eult was decreed ex parte on the adjourned day of heating after tak¬ 
ing evidenoe in the oase. 

Held, that the order was passed under seotion 100 read with section 167 of 
the Civil Procedure Code. 

Held, farther that the order oould be set aside on an application ouder 
ieotion 108, of the Civil Procedure Code. 

Mariannitta v. Bamka)pa Qarain (1) and Cook a v. The Equitable Coal Com. 
party (2j, followed in prinoiple. 

8itara Big am v. Tulti Singh (3) distinguished. _ _ _ 

7^ OMl Rule No. 1997 ol 1908, against thTord.r of the 2nd Munslf of Basi.b.t 
fcfca llth April 1903. 


-— XWUJ, 

(1) (1907) I. L. B # 34 Cal. 235. 
W (1904) 8 0. W. N. 621. 


(3) (1901) I. L B. 23 All. 462 
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1003 Civr- RULE granted to thn plaintiff’s Nagendra Kumar Basu and 

JULY2T. Others. 

- The petitions brought a suit against the opposite party in the Court 

Civil bulb. ^ the 2nd Muns if at Basirhat for arrears of Jalkar rent. On the 22nd 

30 C. 189=1 January 1907, the date fixed for the hearing of the suit, the case was 
I. C. #41. adjourned to the 5th March 1907 on the application of the opposite party, 

through their pleaders, to enable them to obtain copies of certain docu¬ 
ments from the Judge’s Court and the Registration Office of the 24 Parga- 
nas and to file written statements. On the 6th Maroh, the defendants 
neither appeared nor filed written statements, and the suit was decreed. 
The petitioners executed the said docroe in November 1907 and the 
moveable proporty of the judgment-debtor was attached on the 17th 

December 1907. 

On the 8th January 1908 the opposite party applied under section 
108 of the Civil Procedure Code, to set aside the decree [190] passed 
by the Munsif on the 5th March 1907 on the ground that no sum¬ 
mons were serve 1 on thorn, and that they knew nothing about the suit 
till their moveable proporty was attached on the 17th December 1907. 
This application was registered and the 20th February 1908 was fixed for 
the hearing of the case under section 108 of the Civil Procedure Code. On 
that date the case was adjourned to the 21st March for hearing on the 
application of the opposite party. On the 21st March, tho petitioners 
appliod for summonses against their witnesses and the Court ordered tho 
summonses for hearing of the ca c o. On the 11th April 1908, tho witnesses 
nob appearing, the petitioners applied for fresh summonses on some of 
the witnesses. This application was rejected and the Munsif immediately 
went on with the application under section 108 of the Civil Procedure 
Code and examined one of tho defendants before him in tho absonce of the 
pleader for the plaintiffs and ordered that the application be granted and 
tho deoree set aside and the case restored for trial. 

The plaintiffs thereupon applied to this Court under seobion 622 of 
the Civil Procedure Code. 


Babu Dwarlca Nath Mitter for the petitioners. The order of the 
Munsif on the 5th March was one under section 158 of the Civil Proce¬ 
dure Code. The Legislature has impressed the character of finality on 
orders under section 158 and the order of the 5th Maroh could nob conse¬ 
quently bn reopened, Tho order of revival was therefore without juris¬ 
diction. Ttangasamg Mudelliar v. Sirangan (1\ Anantharama Patter v. 
Madhava Panilcer f2)* Section 157 of tho Code makes the provisions of 
section 108 of tho Code (Chapter VIIJ applicable to orders under that 
sectmn. . But there is no such provision in regard to orders under section 
158, which are final. Tho observations of tho learned Judges in Marian - 
nissa v Ramkalpa Gorain (3) support my contention. The words 
proceed to decide the suit forthwith” does nob exclude the taking of 
evidence: Sitara Beg am v. Tulshi Singh (4). Lastly, assuming that 

?, 0 re .1** Munsif had no jurisdiction to sot aside the order unless 
sufncinb cause ” was shown, there is nob a word in the judgment to 
indicate that he was satisfied that there was sufficient cause. 

l iqac X i E AND ^ )oss . 1° this case tho plaintiffs on tho i9th Deoem 
e r 9Ub biough b a suit a gainst the defendants in the Court of the Munsif 

(1) (18fi9) 4 Mad. H. 0. 254 

(2) (1881) I. L. R. 8 Mad. 204. 
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sif of Basirbafc. The 22nd January was fixed for the hearing of the case. 
On that date the defendant prayed for time and the ca^e was adjourned 
to the 19th February. The l°th February being a holiday the case was 
taken up on the 25th February, when it was again adjourned to the 5th 
March. On the 5th March the following order was passed : “ The 
defendants do not appear; examine 1 Kali Krishna Chandra and decreed ex 
parti." Subsequently the defendants applied to have this decree set 
aside under section 108 of the Civil Procedure Code, and that application 
was ultimately granted. 


The plaintiffs now apply to this Court under section 622 of the Code 
of Civil Procedure, and ask that the order of the Munsif reviving the case 
may he set aside on two grounds. The first ground is that the order of 
the 5th March 1907 is really an order under section 158 of the Code of 
Civil Procedure and therefore cannot be set a^ide on an application under 
section 108 of the Code of Civil Procedure. It appears to us that the case 
is completely governed by the general principles laid down in the cases of 
Mariannisssa, v. Bamakalpa Gorain (l) and G. P. Cooke v. The Equitable 
Coal Company f2\ It seems to us that the Court did not, as a matter of 
fact, on the 5th March 1907, dispose of the case under section 158 of the 
Code of Civil Procedure. That section authorises the Court to proceed to 
decide a suit forthwith. But in this case the Court did not decide the case 
forthwith, but proceeded to take evidence and decided the case on the evi¬ 
dence so taken. We have been referred to’ the case of Sitara Begam v. 
Tulshi Singh '3) as an authority for the proposition that the Court may 
under section [192] 158 of the Code of Civil Procadure, take further 
evidence and decide the case on that evidence. But after reading the 
decision we do not think that this conclusion follows necessarily from the 
terms of the judgment. We thmk, therefore, that the first point fads, and 
bold that the order of the 5th March 1907 was passed under section 100 
read with section<157 of the Civil Procedure Code, and could be set aside 

by an application under section 108. 


The second point taken is that the ° r d 0 r of the Munsif 
case is bad under section 108 of the Code of Civil Procedure inasmuch as 

the Munsif has not found that the .defendants were prevented by sufficient 

cause from appearing on the day fixed. It is impossible to deny that he 

enquiry made by the Munsif into the matter was P er£un “ a ^ 
order passed very defective and irregular in form. But it appear on e 
amining the proceedings that that order was an ex parte order The 
ease under section 108 was taken up on the 20 h ebroary. 
21st March and the 11th April. On mone of these Jys wer 
tfie plaintiffs ready to proceed with the case. The order of the 21 _ ^ 

directed the issue of summonses on the Pj am ' s fTw-hor time would not 

nsk and so conveved to them a fair warning a U rther time 

^ given. Then on the 11th April the p amtalffs applied^for fur 

and their application being refused, one o ® hjm aa( j acting on the 

The plaintiffs apparently did not °* os f‘ < ? a aeV0r hear a of the decree. 

statement of one of the restoration of the suit and 

n , . I* executed the Munsiff direcce regard the order 

trial de novo. Although, as we havejaid, we cannot regara- 


'll (1907) I. r,. R 34 0*1. 235. 
(1904)t8 C. W. N. 631. 


(8) (1901) 1.1. R. 23 All. 462. 
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of the Mansif as in form a proper order, yob we do nob think bhab we ought 
in the exercise of the discretion given us by section 622 of the Code of Civil 
Procedure, to interfere with it. 

The result is that this Rule is discharged with costs. 

Rule discharged' 


36 Cal 193 (= 5 C. L. J. <611=1 I. G.J913 =9 M. L. J. 147). 


[193] APPELLATE CIVIL. 

* Before Mr. Justice Mookerjee and Mr. Justice ITolmwood. 


Gurdeo Singh v. Chandrikah Singh and Chandhikah Singh v. 

Rasbbehary Singh.* 

[10th April, 1907.] 

Jurisdiction—Retra ns f er—District Judge—Civil Procedure Coda (Act XlV of 1882), s\ 
18 and 25 — The Bengal, N.-1 V. P. and A*sam Civil Courts Act ‘XII of 1987), ss 
9 and IS—Inherent power—Waiver of jurisdiction —Rea judiopfca— Mortgage, 
subrogation of—Compromise decree , when binding. 

A «uit was instituted originally in the Court of the second Subordinate 
Judge ; the Distriot Judge transferred the oise to his own Court aotlng in the 
exeroiae cf the powers oonfeired on him bv eeotioa 25 of the Code o! Civil 
Prooedure'Ait XIV of 1892). Subsequently, the District Judge transferred 
the ease to the first Subordinate Judg« as he himself w*s about to proceed 
on leave. The oase was tried by him and no objenioa wag taken by either 
party to the effect that the Subordinate Judge had no jurijiiolion to try the 
cape. Oq an objeotion taken as to the want of jurisdictoo, 

Held that, inasmuch as under seotion 9 of Act XII of 1887 the Distrlot 
Judge had administrative control over all the Civil Courts within the local 
limits of his jurisdiction, he had inherent power to transfer the oase from his 
own Court to that of a Subordinate Judge, especially when tho order wai for 
the obvious benefit of tbe litigants and for tho speedy determination of the 
matter. 

Held farther, that under seotion 18 of Act XII of 1887, the Subordinate 
Judge unquestionably possessed jurisdiction over the eubjmk-matter of the 
litigation, and that therefore the oaso was not one of absolute want of juris¬ 
diction, but was at best an irregular assumption of jurisdiction; and us no 
objeotion at an earlier stage of the proceedings was taken by tho defendants 
appellants, they waived their right to take oiooption to the po*er of the 

Subordinate Judge to try the oause under authority of an order of transfer 

made by the District Judge. 

[124] To determine the question of res ;uiicnfa, it is easontial to ascertain 

what were tho rights in dispute between the p.rtios. and what were alleged 
between them, and this must be done not merely from the decree, but also 
from the pleadings and judgment. 

Surjiram Mnrwari v. Barhamdeo Pcr;ad (1) and Magniram v. Mehdi 
Hossein Khan (2), referred to. 

In a fiuit to onforce a second mortgage, the first mortgagee is not a neoe-sarv 
party. * 

Where an adjudication between the defendants is neoesaary to give the 
appropriate relief to the plaintiff, thfro must be an adjudication, and in suoh 
a case the adjudication will be res judicata betweou tho defendants as well as 
between the plaintiff and the defendants ; but for this thire must be a oonfliot 
of interest amongst the defendants and tho judgment must define tho roal 
rights and obligations of tho defendants ivtor $e. 


Magniram v. Mehdi Hns*in Khan (2), Chajju v. Umraj Singh (9), Balam - 
bhat v. Narayan Bhnt (4', Muhammad Ktini It nr than v. Vitvanathoiiar (5) 
and CoUi*oham v . Karl of Shrewsbury (G*. referred to. 


• Appeals from Original Decrees Nos. BtO nnd Cffi of 1904, against tho deoroes of 
Babu Saahi Bhusan Chowdbry, Subordinate Judge ol Bbahabad, dated Auguit IS, 1904. 

(1) (1905) T. C. L J. 997. (4) (1900) I. L. R. 95 Bom. 74 

(2) (1909) I. L*. R. 31 Cal. 95. (6) 11902) 1. L. R. 26 Mad 897 

(8) (19C0) I. h. R. 22 All. 386. (6) (1848) 8 Haro 627. 
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To entitle one to invoke the equitable right of subrogation, he must either 
oooupy the position of a surety of the debt or must have made the payment 
under an agreement with the debtor or orelicof that he Bbould reoeive and 
hold an assignment of the debt as eeoueity, or he must stand \a suoh a rela¬ 
tion to the mortgag'd premises that his iotero3t oannot otherwise be ade 
quateJy protected. 


1907 

APRIL 10. 
APPELElATB 

Civil. 


Tin direo'.ion of ^ubroga ion,is not applied for the mire stranger or volun« 86 C. 193—8 
teer, who hai paid the debt of another, without aay assignment or agreement C. L* J. 611» 
for subrogation, beiag uader no obligation to make the payment and not l I. C. 913=b 
being compelled to do so foe bha presarvation of arsy rights or property of bis 9 M. L. J. 
owo. 147. 


Subrogation is by redemption, and, unless there is redemption, no subro¬ 
gation can taka plao?. 

Where, therefore, sima paid b 7 a subsequent mortgagee wero applied only 
in part satisfaction of the claim for interest due upon earlier bonda, a olaim 
for subrogation could net arise. The rule is, that before one creditor oan be 
subrogated to the rights of another, the demand of the latter must be en- 
■ hely satisfied bo that he shall be relieved from all further trouble, risk and 
expense. 

Mtrnll v. Hoirntr (i , Street v. Beal (2), O'Reilly v* Roll (3), v. Neal 

(4) and Eoliirgworih v. Flo^d (5), referred to. 

[195] A petition of compromise, in bo far as it relates to properties in suit, 
does not require registration under section 17 of the Registration Aot (III of 
1877), and the decree, in bo far as it gives effect to the settlement touohing 
suoh properties, operates as res judicata. If it gives efieot to the settlement 
touohing properties extraneous to the litigation, the deoree is to that extent 
without jurisdiction and is inoporative. In relation to these extraneous pro¬ 
perties, the parties must fall baok upon the petition itself, which cannot 
without registration effectively deolare or create a title to immoveable property 
exceeding one hundred rupees in value. 

Pranal Aw v. Lakihmi Anni (6'. ;Aulhy V a v. Venkaiaratnam (7), Bit. 
bhadra Hath v. Kalpataru Panda (8) Kali Gharan Ghosal v. Ram Ohandra, 
Mandaltf), Putha v. Em} {10) and Acbularaviraja v Sni>6ara;i((10), referred to. 

[Fol: 10 0. L. J. 21— 1 I C. 677 ; Ref : 27 M. L. J 605 = 26 I. C. 46 ; 12 A. L. J. 1094 ; 
iq n vtt *kj qa — np t n 975 • FolJ 76 I. 0# 781—44 M L, J 367—19^.3 M. W. 

N. 208-17 L \V. 744=192'! A. i. R. (Mad.)497: 84 !. O 846=61. Waiver 

ol Jurisdiction. Ref : 7 G. Ij J 152 : 29 G. L. J 4 38 “51 
979 ; 88 Cal. 689; 1914 M. W .N. 817=23 I. O 425 ; 24 G w - N - 68 |~J 
I 0. 632 ; £0 I C. 506 : 39 Cal. 85a: 86 Mad. 39 ; (1»11) 

13 I 0. 251; 18 0 W. N. 814; Pol : 13 I. O 512=19 0. L. I 408 ._77 I. <3. 253 

Ref- A 5 o B l *c u ml 49 'f 7 a‘& 

M W. 5 ° N L 580 = 8 L.'W 5 m ; 66 .. C 705 ; 48 Cal 1069 ; 91 I. 0 >85 Bub- 

rogation Lief : 11 0 L. J. 226 ; 1914 M. W. N. rJb 714- 41 

548 ; 43 Cal. 69 ; 62 I. C. 291=40 M. LJU 1 : 791 C. 766-1■ 7 ^ 4 . 

M. L J. 399=1922 M. W. N. 15 ; 82 I. O. 846—20 UW..861. 69 I- ■ - 

93 I. C. 95 ; 95 I 0. 639 =43 M. Ii. J- 284-1924 A. I. Fol • 33 Mad 

979. Property Extraneous to suit, oompromtae decree thereto-Fol . 8» Ma^ 

102 ; 89 Cal. 663 ; 36 Mad. 46 ; Bel. 85 Cal. 837 , 38 Mad. 959 , R l . 

185 ; Fol ; 30 C. W. N. 415] 

Appeals by the defendants 5 to 7 and the plaintiffs respectively. 

This appeal arose out of a suit brought by the plaintiffs to enforce a 
deed of mortgage dated the 23rd of November 1866. The bond was exe 


„ (1) U858) 11 Gray 276 ; 71 Am. Deo. 
718. 

(•) 11864) 16 Iowa 68 ; 85 Am. Deo 
501. 

n tt) 7j 4 Woods 0. 0 615 ; 18 

I^aBes 792. 

(4j 1858) 24 Georgia 346 *, 71 i»n 
Deo. 136. 

(5j 11807) 2 Eyerie * GUI 


land) 91. 

(6) (1899) L. R. 56 I. A. 101 ; I. D. 

22 Mr»o. 50 S 

(7) il901 i. L ii. 25 Mad. 553. 

(S) (i 905) 1 C Ii. J. 38H. 

(if) .1908 I. It. R. 30 Cal. 783. 

(10 (1909) I. D R. ^9 Mad. 365, 
(U, % dj01j I L. R. 25 Mad. 7. 
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cubed by the defendants No;. 1 to 4 m favour of defendant No 14 
The nroDerties comprised in the bond wore Mehal Raipur Chur, which 
included bho villages Raipur lvhas, Kachnath and Burkavi. On the 1st 
February the plaintiffs purchased the rights under the 

» 1 *1 1. _ . f . la I _ — .a _A. A _al_ 


security of 

Oivin. 1886 and they brought the present suit to enforce their mortgage on the 
c“m=5 15th of dune 1900, against the mortgagors and also some encumbrancers, 

C. L. J. 0il=x who have on 

^^ »» < • j Tl' 1 i \ T » » Jk • 1 

l I. 0. 913= bhab on the 15th of December 1884, defendants Nos. 1 to 4 executed a 
9 M * L ‘ J mortgage bond in favour of defendants 5 to 8 in respect of a share of Mehal 
14? * Raipur Chur. On the 3ist of May 1884, the mortgagees brought a suit 

against the mortgagors making the mortgagees of 1886 a party defendant 
to the suit. On the tilsb of March l8yo, the suit was decreed against the 
mortgagors, but was dismissed against the mortgagees of 1886 . [496] In 

execution of their decrees the mortgagees purchased the property 
comprised in their security. On the 5th of May 1887, they executed 
another moitgago bond in favour of defendants 5 to 8 mortgaging a share 
of Raipur Chur and another village. On the 3lsb May 1894, the mort¬ 
gagees sued to enforce their securities against the mortgagors and also 
against the mortgagee of 1886. On the 21st of May 1895, the suit was 
decreed against the mortgagors, but dismissed against tho predecessor-in¬ 
bitie of tho plaintiffs. In execution of the decree the mortgagees purchas¬ 
ed tho property included in their security. On the 29bh of March and 
2nd of June .1895, tho defendants Nos. 1 to 4 excluded two mortgages in 
favor of defendants y to 12 ; the properties comprised in tho security were 
shares of Mehal Raipur Chur, which included Kachnath and Burkavi. In 
1899 the mortgagees brought a suit to enforce their mortgage against the 
mortgagors making also defendants Nos. 5 to 8, No. 14 and the present 
2nd plaintiff, who took a conveyance from the moit-gagees of 1886 for the 
benotib of himself and the other plaintiff, as party defendants. On bho 
8bh April 1900, the mortgagees obtained a decree, which reserved in favour 
of defendants Nos. 5 to 8 a declaration of piioiity not merely in respect of 
their bond of 1884, hut also with regard to a certain sum out of the debt 
duo to them under the bond of 1887. Iho decree, however, directed that 
the moitgagors should proceed in tho hist instance against properties other 
than Mouzah Raipur Chur. On ttio 23id of Novenmor 1900, the mort¬ 
gagees in execution of tho decree purchased Kacunabh and Burkavi in 
partial satisfaction of their dues. 

The suit was dofended by tho defendants Nos. 5 to 8 and tho 
defendants Nos. 9 to 12, on tho ground that tho bond of 1886 oxeouted 
in favour of the predecessor in intorest of tho plaintiffs was not a bona 
fide documonb and the plaintiffs wore nob entitled to soil tho properties, 
which tho defendants had alroady sold in oxooution of their mortgago 
decrees. 

The learned Subordinate Judge passed the usual mortgage 
decroe in favour of tho plaintiffs for Rs. 9,121, and directed if 
[197] the decrotal amount is nob paid within three months, the mortgaged 
property, Mouzah Raipur Chur, is to bo sold subject to the prior mortgago 
chargo of defendants Nos, 6 to 8, and subject to tho ohargo of the remain¬ 
ing decretal money of defondants Nos. 9 to 12. 

Against this decree defendants Nos. 6 to 7 preferred appeal No. 640 
ol lt04, the piamtills pi etc nod appeal Nu. 666 of 1.0 i, and a memo¬ 
randum of cross objection was tiled on Donah of defendants No. a to 12. 

Babu Havhunandan Brasad and Baba liavhunstnuh for the 
fcppellanti m No. 640. 
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Dr. Bash Behan Crhose, Baba Umakali Monkrrin Unir 7 
Chandra Ghose, Babu Mohendra Nath Bon an, I moultt' ^ / J OQ&ndia, 1907 

bullah for the respondents. IU0Ulvtc ^ ho ™d Habi APfULlO. 

• f Cut adv wit ^ I* C# 913 — 

out nfwST E Tb f e circ r StaUC0S ’ Whioh rise to the litigation 9M ' LJ - 

a fthn!l h M? h thS Pr6Sen appea,S ariseare in ' ome measure complicated, bub 
^ hough h ey were m controversy between the parties in tbc Court below, 

he facts found by the Subordinate Judge have not been challenged before 

f '.I bese facts, in so far as it is necessary to state them for the disposal 

n H, q o^j 0 nt ° law nused ln the two appeals, may he briefly stated. 

On the 2drd November 1 U 86 , the first four defendants in the present 

suit executed a mortgage in favour of the father of defendant No. 14. The 

property comprised in the security consisted of a share in Mehal Raipur 

Gbur, ..198J which included three villages, Raipur Kbas, Kachnath and 

isqoc , mort 6 a o° rs undertook to repay the loan on the 13th June 
. oub se q u enbly, on the 1st February 1898, the plaintiffs purchased 
rom the mortgagee his rights under the security of 1866, and, on the 
loth June 1900, commenced the present action to enforce thorn. The 
e endants, against whom relief is claimed or who are sought to be bound 
y t e decree in the present litigation, may be divided into three groups. 

e urst four -defendants are the mortgagors; the next four are some 
encumbrances, who have enforced their securities as against the mort¬ 
gagors; and the third sob of four defendants are other encumbrancers 
similarly situated. 

Ihe transactions, byjjwhich these two sets of defendants claim to have 
acquired an interest in the properties included in the mortgage, which is 
., 0 *_ 0u Pdation of the title of the plaintiffs, appear to be as follows. Oa 
f 6 December 1684, the first four defendants executed a mortgage in 
vour of defendants 5 to 8 in respect of a share of Mehal Raipur Dhur. 
n the 3ist May, i894, the mortgagees sued to enforce their security, 
n loined as parties defendants, nob only their mortgagors, but also the 

lhfifi CeSSOr * Q * nteresb present plaintiffs, namely, the mortgagee of 

On the 21sb March 1695, the mortgagees obtained a decree as 
S a msb their mortgagors, but .their claim was dismissed as against the 
or wgagee of 1886. Subsequently, they executed this decree and became 
I 8 R 7 aSGrS kh 0 property comprised in their security. On the 5th May 
d f a * our defendants executed a mortgage in favour of 

. en dants 5 to 8 and the properties comprised in this security were 
ar es in Mehal Raipur Cliur and another property by name Gliand- 
ar wa. On the 31st May 1894, the mortgagees sued to enforce their 
curity j and joined as parties defendants their mortgagors, as also the 
ortgagee of 1886. On the 21sb March 1895, the suit was decreed as 
Of mortgagors, bub was dismissed as against the predecessor in tit e 

becT 9 Pr0Senfc Pontiffs. Subsequently, they executed their decree and 
me purchasers of the properties comprised in their security. 

- U89] On the 29th March and ^nd June 1885, the first four defendants 
ocutiea two mortgages in favour of defendants 9 to 12. The P r °P®f. 10 , 

inQli^j 60 ln ^ese securities were shares of Mehal -Raipur or, 
luded Kaohnabh and Rurkavi. In *899 the mortgagees brought 
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to enforce their security and joined as parties defendants not only the. 

mortars bat also defendants 5 to 8. that .s the mortgagees of 1884 and 
— 1887? defendant 14. that is, the mortgagee of 1886, and the present second 

A.PPEC.LATB n ioi n tiit' who had taken a conveyance from the mortgagee tor the 

0,V,L - benefit of himself and tl,o other plaintiff. On the 5th April 1900 the morb- 

„ C 193=5 gagees obtained a decree which reserved ,n favour of defendants 5 to 8 a 

C L J 611= declaration of priority, not merely in reject of heir bond of 1884 but also 
1 I. C. 913= witjh ro , nr j to a sum of Rs. 1, 172 out ol tho debt due to them under their 

3 M * L bond 0 f°1887. The decree, however, directed that the mortgagees should 

proceed in the first instance against properties other than Mehal Raipur 
Chur. On the 23rd November 1900, the mortgagees enforced their decree 
and purchased Kachnath and Burkavi in partial satisfaction of their dues. 
This did not, however, affect their right to proceed against Raipur Chur for 
the realization of tho remainder of their dues under their mortgage docree. 


In the present caso tho claim of tho plaintiffs under the mortgage 
of 1886 has been resisted substantially by the two sets of defen¬ 
dants, whom we have described as dolondants 5 to 8 and delendants 9 to 
12 and the principal point in controversy botwoon the parties is as to tho 
manner in which their respective rights undor the different mortgages and 
execution sales are to be regulated. The learned Subordinate Judgo has 
made the usual mortgage docree in favour of tho plaintiffs for Rs. 9,121, 
and has directed that, if tho decretal money is not paid within three 
months, the mortgaged property Mehal Raipur Chur is to be sold subject 
to the prior mortgage chargo of defendants 5 to 8 and subject to the 
charge of tho remaining decretal money of defendants 9 to 12, so that 
the purchaser at tho auction sale will have to pay up the mo^gago lion of 
defendants [200] 5 to 8 and the balance of tho judgment debt duo to de¬ 
fendants 9 to 12. Against this decree, objection has been taken by all the 
parties interested. Defendants 5 to 7 have proforrod Appeal No. 540 of 
1904. The plaintiffs have preferred Appeal No. 566 of 1904 and a me¬ 
morandum of cross—objection has been pre c ent»od on bohalf of defendants 9 
to 12. 

On behalf of defendants 5 to 7 tho judgment of tho lower Court has 
been assailed substantially on four grounds namely, first, that tho Subor¬ 
dinate Judge had no jurisdiction to hear tho caso ; secondly that the decrees 
obtained by these defendants on tho basis of their mortgagos of 1884 and 
1887 operate as res judicata, so that tho plaintiffs are not entitlod to en¬ 
force their security as against the properties purchased by tho appellants 
in execution of the two decrees obtained by them ; thirdly, that tho appeal* 
lants are entitled to priority over tho mortgage of the plaintiffs, not only 
in respect of their mortgage of 1884, but.also in respect of tho sum of Rs. 
1,952, which formed part of the consideration of their mortgage of 
1887 ; and fburthly, that the plaintiffs are not entitled to interest upon 
thoir security at the rate claimed, as they had subsequently ontered into 
a valid compromise by which they undertook to reduce the rate of interest. 


* 


On behalf of tho plaintiffs, the decision of tho Subordinate Judge has 
boon challenged substantially on two grounds, namely, first, that the 
decisions in the suits commonoed by tho mortgagees of 1884 and 1887 to 


enforce their securities, which wore ultimatoly dismissed as against the pre¬ 
decessor in into 1 .est of tho plaintiffs, operate as rc; jiiJicat u, and that 
consequently the plaintilfs are entitled to enforce their security precisely 
in tbo same manner as if tho mortgages of 1884 and 1887 had never been 
created \ and secondly, ohaj defeodints 5 to 8 and 9 to 1 2 are bound to 



Vll.j 


GURDEO v. CHANDRIKAH & OHANDRIKAH, &0. 36 Cal 202 


9 M. L. J. 
147. 


render an account of the profits of the property, of which they have taken iso7 
possession as purchasers at the sales held in execution of their decrees. On April 10. 
behalf of defendants 9 to 12 the decision of the Subordinate Judge has ippsLriATH 
been challenged on the ground that they are entitled to their costs of Civi i,, 

the litigation from the plaintiffs, who=e claim has substantially —- 

[201] failed as against them. We shall take up the points raised in the 36 C 193=s 
appeal of the defendants 5 to 7 ; but as the question of res judicata is c. ^ 
raised by these defendants as also by the plaintiffs, it will be convenient, „ M r. i 
if we discuss this question from the points of view of both the parties. 

The first ground taken on behalf of defendants 5 to 7 raises the 
question of the jurisdiction of the Subordinate Judge to entertain this 
suit. The circumstances, so far as it is necessary to state them foi the 
elucidation of this point, appear to be as followsThe present action was 
commenced on the 15th June 1900, and it ^ ongmaUy :instituted in he 
Court of the second Subordinate Judge of Shahabad. On the 22nd^June 
1901, the District Judge transferred the case to his own Court, and it may 
be presumed that he acted in exercise of the powers conferred upon him 
by section 25 of the Code of Civil Procedure On the 24th June followin 0 

the suit was dismissed by the District Judge for wan o Divi- 

plaintiffs appealed to this Court, and on the 25th e , ru ,.^‘ ry District Jud rt e 
sion Bench allowed the appeal and sent back the.»se to thoDistncli J 0 

for rehearing. After the records had been remitted to the District Judge, 

the case remained pending in his Court from the 71 ■ une 0 6 ^ 

1904. On the latter date, the District Judge transferred the case to the 

first Subordinate Judge as he himself was about ‘° P oceed j“ D and 
On the 28th June, the case was received by the Subordinate 

the trial lasted from the 28th July to the 18th AuoU • 1 j U( j« e 

tion was taken by either party to the effect tba however that 

had no jurisdiction to try the case. It is now con STs one of 

jurisdiction, we have allowed the appellants to take t ai^migh.thadno^ 
been suggested at any earlier stage of the Proceedings. The ground,.upon 

which the objection is founded, is that although u . w ;fcVidra W any suit 

Cod, of Civil Procedure a District Court has power o withdraw any suit 

pending in a Court o£ first instance subordina competent to 

itself or transfer it for trial to any other Subor ina su ifc 

tr, it, th.Dis- [202] triot Court hasuo po»«.alter *J t £ is 

a nd placed it on the files, to any Subordinate • ni, ar ittar Boy v, 
position, reliance has been placed upon the oases of Ram Chanttar Uoy 

Bidhata Roy (1) and Sit* Ram v. Naum ^ Vakil £o r the 

It has been argued,-on the other hand by ^ ea ^ e ^Vhe con- 
appellants respondents that there are at -—,•!. Tud^e bad inbe- 

tention of the appellants, namely,. first, that ^ ^ fc ^ Q q q ^ q 0 f Civil 

Procedure, to P transfer a suit from bis Court to that of ^be bub^^ 

Judge ; secondly , that if he did not possess s * assumed jurisdic- 

Judge has not acted without jurisdiction, u _ defendants, who 

tion in an irregular manner, and that consequently Jhe deton ^ ^ t(j 

bad acquiesced in the exercise of su } proceedings be- 

be permitted now to question the lega 1 y ,,, • £ any, is cured by 

fore the lower Court ; and thirdly, that the tSuch as the order of 
section 578 of the Code of CiviljWu^^-—- 

--.--- ■ _ „ - > tt non 


U) U906) 10 0. W. N. 932. 


(9) (1899) I. L. R- 21 Al1, 230> 
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transfer might undoubtedly have been made by this Court, if nob by the 
Knot Court, and that, if any objection had been taken m time before the 
Subordinate bulge, the plaintiffs might also have avoided the defect by 
th-' presentation of a new plaint, as no question of limitation could possibly 
ariso upon the admitted facts of the case. In our opinion the contention 
of the learned vakil for the plaintiffs respondents furnishes, in each of its 
throo branches, a complete and conclusive answer to the plea of want of 
jurisdiction advanced by the appellants L he case of Ram Charitiar Roy 
v Bidhata Roy (UK no doubt, an authority for tho proiiosition that, 
wlrm once a District Judge withdraws a suit to his own file for trial, he 
not competent, under section 25 of the Civil Procedure Code, to retrans¬ 
fer it'to the Court from which the case had been withdrawn. The case of 
Sifa Rom v Daulaiya f2) appears to go still further, as the learn¬ 

ed Jnd'iGs held that section 25 has no application to a case remanded 
F203] under section 562. The cases of Sakharam v. Ganqaram (3). 
Amir Rrr/nm v. Prahlad Das 4 ) and Nundan Prasad v. W. C. Kenney 
(r )j al c 0 support the view that, where a DistrictiTudge, has once exercised 

the powers conferred by section 25 of the Civil Procedure Cole and trans¬ 
ferred a case to his own Court from that of tho Subordinate Judge.be 
cannot afterwards retransfer such case. 

Tn those ca^os, however, tho Court was not invited to consider whether, 
apart from tho provisions of section 25 of the Civil Procedure Code, the 
District Court mav not have authority to make an order of tho description 
now in question before us. In our opinion, tVmrc is considerable force in 
the contention of the learned vakil for tho plaintiffs respondents that as 
under section 9 of Act XII of L8R7. the District Judge has administrative 
control over all the Civil Courts within the local limits of his jurisdiction, it 
ought to ho held that the District Judge has inherent power to transfer 
a case from his own Court to that of tho Subordinate Judge, specially 
when, as in tho present instance, tho order was made for tho obvious 
benefit' of tho illtigants and for the spiedy determination of tho matter. 
It has been ruled hv this Court, in tho cases of Pancharian Sinq\a Tfou v. 
Dwarka Nath Ron TA and Tinhorn Chand Roid v. Kamalanand Sinoh (7), 
that the Code of Civil Procoduro was not intondod to bo, and is not, 
exhaustive. As was observed in tho case of Rasilc Lai Datta v. 
Ridhumulchi Dm (R), the Codo does not affect the power and duty of 
the Court in cases where no specific rule oxists, and the Court should 
act acc rding to equity, justice and good conscience, though in tho 
oxerci c Q of such power it must ho careful to see that its decision is based 
on sound gonoral principles and is not in conflict with thorn or tho 
intention of the legislature. 

We agree entirely with tho view indicated in tho cases mentioned 
that the Courts in this country have, in mattors of procedure, powers 
beyond tho<m which are expressly [20$] given by tho Code of Civil 
Procedure, which hinds. Courts only in so far as it goes ; the powers of the 
Court arc not rigidly circumscribed by tho provisions of the Code, and 
it is not possible to maintain tho theory that tho Court has no power to 
make a particular order, though it may ho absolutely essential in the 


iD no on) 10 0. \V. N. 00’. 

(21 1890 I. Tj n. 91 All. 2*0. 

(3) (189011 Tj. R 13 Bom. 054. 

(4) (1902) I. Tj. R- 94 All. 304. 

(5) (1902) T. Tj. R. 24 Ml. 350. 


(Ca (10051 3 D.T. J. 20. 
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interests of justice, unless some section of the Code can be pointed out 1907 
as a direct authority for it. We are not unmindful that there are, April. 10. 

perhaps, observations in the case of bidr/a Moyee Dsb>,a Ghowdhurani v. - 

Surja K inta Achar i(l , *hieh may, at first sight, appear to militate 4 PP Q^ aE 
against this view, and may lend some colour of support to the contention —. ’ 

that a District Judge has no inherent power to transfer a case either 36 C. 193=5 


from his own Court or from that of an officer under his administrative c - L 611 = 

control, and that the power must be one conferred by Statute. The 1 g'jj* 
circumstances of that case, however, were of an entirely different descrip- * 147 . * 
tion, and it was not intended there to decide the question, which has 


been raised before us. 

We are, therefore, disposed to hold that the District Judge 
had power, under the circumstances disclosed in the order sheet, 
to make the order of transfer, which he did ; and wo arrive at this 
conclusion without hesitation, as the result of our view undoubtedly 
• accords with what has been for many years past the well-established 
practice. We may further point out that, as was laid down by their 
Lordships of the Judicial Committee in the case of Sijud Tuffuzzool v. 
Bughoo Nath (2), to proceed to recall and cancel an invalid order is not 
simply permitted to, but is the duty of a Judge, who should always be 
▼igilant not to allow the act of the Court itself to do wrong to the suitor ; 
see also Eiralal Mukerji v. Premamoyee Debi ( 8 ), where the application 
of this principle is explained. We are unable to appreciate why this 
principle should not be applied to the case before us. If the District 
Judge, who has transferred a case to his Court, discovers that the very 
object, with which the case was transferred, is likely to fail by reason 
of unforeseen circumstances, it would be unreasonable [205] to hold that 
it is not competent to him to withdraw the order and restore the case to 
the Court of the Subordinate Judge. 

But it is not necessary to rest our decision on this ground alone, be¬ 
cause the second and third branches of the contention of the plaintiffs res¬ 
pondents appear to us to be unanswerable. It was contended by the 
learned vakil for the respondents that, assuming that the District Judge 
had no power under the law to transfer a case from his Court to that of 
the Subordinate Judge, this does not really affect the jurisdiction of the 
latter officer. Un^er section 18 of Act XII of 1887, the Subordinate 
Judge unquestionably possessed jurisdiction over the subject matter of the 
litigation. The only suggestion, which can be plausibly made, is that he 
assumed that jurisdiction in an irregular manner. The case, therefore, is 
not one of absolute want of jurisdiction, but is at best of an irregular as¬ 
sumption of jurisdiction. It was argued on behalf of the respondents that, 
in such a case as this, the appellants, who had never taken this objection 
^ an earlier stage of the proceedings, were precluded from raising the 

question now. 


In our opinion, this distinction is well founded on principle and is 
amply supported by authority. In Ltdgard v. Bull (4), their Lordships 
of fee Judicial Committee pointed out that although jurisdiction cannot be 
conferred by consent where there is an entire absence of jurisdiction, in a 
case where the Court is competent to entertain the suit, if it were com- 
SS^ly brought, .the defendant may be barred by his own conduct from 

jj) (1905) I. L. R. 82 Oal. 875. (4) (1886) T. L. F. 9 All 191 : L. B. 13 

(1911) 14 Moo. A. I. 40, 51 I. A- l 34 * U4 ‘ 

(«) (1905) 2 C. L. J.,806, 309. 
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objecting t.o the irregularities in the institution of the suit ; and, further, 
that when a Judge has no inherent jurisdiction over the subject matter of 
a suit, the parties cannot, by their mutual consont, convert it into a proper 
judicial process, although they may constitute th Judge their arbitrator 
and be bound by his decision on the merits,when these are submitted to him. 
There are numerous authorities, which establish that, when in a cause which 
the Judge is competent to try, the parties without objection join issue and 
go to trial upon the merits, the defendant cannot subsequently dispute 
1206J his jurisdiction upon the ground that there were irregularities in the 
initial procedure, which, if objected to at the time, would have led to the 
dismissal of the suit. lo the same effect are the observations of their 
Lordships in the case of M'ena^shi Naidoo v. Subramanva Sastri (1), 
where their Lordships affirmed the view taken in Ledgard v. Bull (2) and 
pointed out that a waiver of a right to complain for want of jurisdiction 
is inapplicable only if there is an inherent incompetency in the Court to 
deal with the question brought before it, and that no consent can confer 
upon a Court that jurisdiction, which it never possessed. This distinction 
between an ab c olube want of jurisdiction and an irregular assumption of 
jurisdiction has, sometimes, been overlooked. 


But the foundation of the distinction is fully exp'ained in the Order 
of Reference to a Pull Bench in the cases of t'ukh JjclI Sheikh v. Tara 
Chand Ta and Khosh Mahomed Sircar v. Nazir )Jahom p d (4b In the 
first of those cases, it was pointed out that jurisdiction may be defined to 
be the power of a Court to hoar and determine a cause, to adjudicate or 
exercise any judicial power in rolation to it, Rhide Island v. Massachus¬ 
etts <6J. Such jurisdiction naturally divides itself into three broad heads, 
namely, with reference to (1) the subject mutbor, (2 the parties, (3) the 

particular question which calls for decision, Black on Judgments, seotion 
215. 


A Court cannot adjudicate upon a subject, matter, which does no* 
all within its province as defined or limited by law; this jurisdiction may 
be regarded to bn essential, for jurisdiction over the subject, matter is a. 
condition precedont to the acquisition of authority over the parties, and 
if a Court has no jurisdiction over the subject matter of tho contro¬ 
versy, consent of tho paitics cannot confer such jurisdiction, and a 
Judgment made without jurisdiction in such a case is absolutely 

n ron 7 r d „r d ; L may , b ° S0t a9ido by roview or appeal, or its 
[207j nullity may bo established, when it is sought to be relied upon in 

some other proceeding: See Hawes on Jurisdiction, pages 12-16: Hermann 

on Estoppel, eoction 110, and Frankel v. Butterfield (6). 

An entirely diff. rent class of questions, however, arises, whon it is 
suggested that a ( ourt in the exercise of tho jurisdiction which it possesses 
lias not acted according to tho mode prescribed by the Statute. If such a 
question is raised, it relates obviously, not to the existence of jurisdiction 
but to tho exorcise ol it in an irregular or illegal manner. This distinction 

boU^en elements wh,oh are essential for the foundation of jurisdiction 
and the mode inwh,chinch j urisdic tion has to he assumed and exorcis' d 

ill .1MS7J L n. 14 I. .V HO; I r,. R. L J 241 ' 

Li! '(1886) t,. R. IS I. a. 184 ; I. L R. G.L J. 259.’ 1 U " ° al ' 852 : 9 

(9. (1905) I. L. H. 83 C a ). (W; 2 C. (6) (1890) 1<J Itlau|iLepf 898. 
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is of fundamental importance, but has not always been sufficiently reoog- 1007 
nised. That the distinction is well-founded is manUesb from cases of high ApbiEj 10. 
authority. Thus, in Pisani v. Attorney-General of Gibraltar (1), p —" 
their Lordships of the Judicial Committee held that, where there a,? q^]^ ats 

is jurisdiction over the subject matter, but non-compliance with the _»* 

procedure prescribed as essential for the exercise of jurisdiction, the defect 36 C. 193=6 
might be waived. The same principle was adopted in Ex pane Pratt (2; C. L- J. 611= 
and Ex parte May (3), which are authorities for the proposition that where 
jurisdiction over the subject matter exists requiring only to be invoked in 147. 
the right way, the party, who has invited 01 allowed the Court to exercise 
it in a wrong way, cannot afterwards turn round and challenge the 
legality of the proceedings due to his own invitation or negligence ; see 
Vishnu Sakharova Nagarkar v. Krishna Bao Malhar (4). Although the 
objection that a Court is not given jurisdiction over the subject matter by 
law, cannot be waived, Colab Sao v. Gnowdhury Madho Lai (5J, yet 
defeots of jurisdiction arising from irregularities in the commencement of 
the proceedings, may be waived by the failure to take objection at the 
proper stage of the proceedings [208J Harkness v. Hyde (b), Jollaui v. 

Sprague (7), Bhode Island v. Massachusetts (8j. 


To put the matter from another point of view, it is only when a 
Judge or Court has no jurisdiction over the subject-mattei of the pioceeding 
or action in which an order is made or a judgment rendered, that such 
order or judgment is wholly void, and that the maxim applies that consent 
cannot give jurisdiction; in all other cases, this objection to the exercise 
of the jurisdiction may be waived, and is waived when not taken at the 
lime the exercise of the jurisdiction is first claimed, Hobart v. Frost ), 
Black on Judgments, section 217, 

On this ground, we must hold, as regards the second branch of the 
contention of the respondents, that the defendants have waived their right 
to take exception to the power of the Subordinate Judge. to. try the cause 
under authority of an order of transfer made by the District Judge. As 
regards the third branch of the contention of the respondents, namely, that 
the objection is entirely devoid of all substance, it is manifest from other 
considerations. It cannot be disputed that the order of transfer might have 
been made by the High Court. If/therefore, objection had been taken by the 
defendants either at the time, when the District Judge made jsor e * ° r ^ 
the time when the Subordinate Judge dealt with the case on 0, m6 p S ’ 1 2 3 4 5 * 
would have been open to the plaintiffs to obtain an order from this Court, 

Which would have cured the defect. It may further be pointed ^ 
if the objection had been taken at the time, it wou JTudse 
to the plaintiffs to present even a new plaint to the u 0 , ‘ 

Indeed, if the suit be assumed to have been institute on 
the Subordinate Judge took cognizance of it, it woul no P d 

objection on the ground of limitation, because, ^hough the due date 

upon the bond expired on the 13th June 1889, the ia 1 g f rom 

gagors was kept alive by acknowledgment made wi in v therefore, it 

the date of the present suit. From every poin o * . at ’ b ke 

[209] follows that the appellants are precluded 1Qm Q _T—— 


(1) (1-74) h R. 5 P. 0 515. 

(2) (1884) 12 Q B. D. 834. 

(3) (1-84) 12 Q. B. D. 497. 

(4) (1886) 1. h R. 11 Bom. 153. 

(5) (1905) 2 0 b. J. m , 9 0. W. N 


956. 

(6) (1878) 98 U S. 476. 

(71 (18*8) 13 Peters U. S. 800. . 

(8) (1838) 21 Peters U. S. t57, 718* 

(9) (1856) 5 Duet V. 672. 
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1807 present-, stage, the validity of the proceedings before the Subordinate 
APRJL 10 . j U rig 0 . The first; ground taken on behalf of the defendants 5 to 7 
apfkllatu consequently fails and must be overruled. 

Civil. The second ground taken on behalf of defendants 5 to 7 involves the 

—' c _ question of res judicata , and the first ground taken on behalf of the 
CL J Ini P lainfci ff raises precisely the same question. But, although the parties 
1 I. C. 313 — are agreed that the decisions in the litigations of 1894 upon the mortgages 
£ M. L. J. of 1834 and 1887 operate as res judicata , they are not agreed as to the 
147 - precise effect ot those decisions. Defendants 5 to 7 contend that the 
ottoct is to preclude the plaintifts from enforcing their mortgage against 
the properties purchased by the deoree-holders mortgagees in the nuts of 
1894. The plaintiffs assert, on the other hand, that the effect is to 
preclude defendants 5 to 7 from settmg up their mortgages and thus to 
place the plaintiffs in the position, which they would have 
occupied, it the mortgages of 1884 and 1887 had never ecu 
created. To determine which of these contentions ought bo prevail, wo 
have to examine the circumstances of these two litigations ; for as was 
pointed out by this Court, in the cases of Surjiram Marwari v. Barham Uo 
Prasa I (1 and Magniram v Mehdi Hossein Khan (2), bo determine the 
question of res judicata , it is essential to ascertain what were the rights 
in dispute between the parties and what were alleged between them, and 

this must be done, not merely from the decree, but also from the pleadings 
and judgment. 

Now, it appears that defendants 5 to 8 commenced suit No 2$ of 
1884 to enforce their mortgage of the 15th December 1884, and they in- 
sbituted suit No. 21 of 1894 to enforce their security of the 5th May 
1887 In each of these suits they joined as parties defendants, not 
merely their mortgagors, who are now defendants 1 to 4 , but also defen¬ 
dant No. 4, who is the mortgagee of 1886 and is the predecessor in title 
of the present plaintiffs. It will be observed that in the suit to enforce 
the security of 1884, the mortgagee of 1886 was a necessary party, and 
an examina- [ 210 J tion ol the plaint in that case shows that he was br '/whb 


on the record as a puisne encumbrancer interested in the mortgage : pre¬ 
mises. Ho filed a written statement in whioh he challenged the validity of 
the plaintiff s mortgage and alleged that it was fraudulent and without con¬ 
sideration. He further pleaded that tho plaintiffs had no valid cause of 
action as against him. Upon these pleadings, issues were raised, one of 
which was, whether the bond was genuine and b >n a fide, and another 
was, whether the plaintiffs had any cause of action against that defendant, 
ihe oubordinate .Judge, who triod the ease, found that neither party had 
proved that this particular defendant was in any way interested in the 
moitgaged property. Ho also held that the ovidonoo adduced to establish 

lor fcho mov t^ e was not satisfactory or 
rehab 10 , and that the admission of tho mortgagors that they had received 

defendants^ *° haVe b6Gn advanccd was no evidence against the other 

In this view of the matter, the Court dismissed the suit against 
e mor gagee of 1886, but made a decree against tho mortgagors, as*"they 
“ l» d e»e«. The, dcoroo di.eotd tbe solo ol tho mo.to. »d 

to? ‘“T lh ° r rts * sors As wo K 

d ,oroo o„d pur.h.sed to. property too o.eootioo ’solo. V regard, too 


(1) (W05) 10. L. J. 387. 849. 


<») lltfW) I. b. R. 81 Oal. 96. 
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mortgage of 1887, the mortgagee?, the present defendants 5 to 8 , com¬ 
menced their suit against the mortgagors and the mortgagee of L 8 S 6 . An 
examination of the plaint shows that it does not disclose any cause of 
action against the mortgagee of 1886. It will be observed that the mort¬ 
gagee of 1866 was not a necessary party to enforce the mortgage of 1837; 
for, as was explained by this Court in the case of Surjiram Marivari v. > 
Barhamdeo Per shad (1) in a suit to enforce a second mortgage, the first / 
mortgagee is not a necessary party. No doubt in one of the paragraphs 
of the plaint it was alleged that a portion of the consideration money 
for the mortgage of 1887, namely a Rs. 1,952, had been applied, 
[211] in satisfaction of interest due upon earlier bonds of the 15th 
December 1884, the 29th March 1885, and the 2nd June 1385 ; but there 
was no express prayer that in respect of this sum, the mortgage, though of 
1887, might be treated as entitled to priority over the mortgage of 1886. 
The mortgagee of 1886 defended the suit on the ground that there was 
no valid cause of action as against him, and also asserted that the mort¬ 
gage bond, on which the claim was founded, was collusive and without 
consideration. Upon these pleadings, the Subordinate Judge framed 
issues, one of which was, whether the bond in suit was genuine and bom 
fide , and another was, whether the plaintiffs had any cause of action 
against the mortgagee of 1886. There was no issue raised as to w e et 
the bond of 1887, if genuine, was, in respect of a portion of the considera¬ 
tion money, entitled to priority over the bond of 1886. The u or ina 0 
Judge found upon the evidence that there was nothing to show w e er 
the alleged mortgagee of 1886 was really interested in the property in suit. 
He also held that there was no reliable evidence to prove the claim 
against them. In this view of the matter, he dismissed the suit against 
the mortgagee of 1886, but made a decree against the mortgagors on 
confession of judgment. The decree directed the sale o e P r P 
included in the mortgage so far as the mortgagors were concerned. 1 . 

mortgagees subsequently executed this decree and purchased e p> P 

at the execution sale. Upon these facts, the learned va i or ^ 

5 to 7,the mortgagees of 1884 and 1887, contends that the J™*?*J- fj’ 

whose predecessor, the mortgagee of 1886 , was a par y e e a 

suits of 1894, are precluded by the doctrine of res judicata from set l g 

up the mortgage of lb 86 . In support of this position wianM Benaras i 

upon the cases of Srigopal v. Pirthi Singh ( 2 ) and Gopal 

Per shad Choiodhru (3). 

It is argued on the other hand by the learned vakil Jm ^ the 
plaintiffs that as the suits of 1884 were dismissed as agam^t 1 2 212] 

the mortgagee of 1886, defendants 5 to 8 are P haJ uasuco0SS . 

relying upon their mortgages of 1884 and loo/, earlier 

fully attempted to enforce as against their predec position reliance 

litigations, to which we have referred. In suppor 0 , j u ji c i a i Com- 

is placed upon the decision of then’Lordship* ji 

mittee in the case of Bun bahadur Singh v. * . g lace j on both 

careful examination of the authorities upon w ic plaintiffs is well 

sides, we are clearly of opinion that the contention of the plamtifls ^ 

founded and must prevail. It is not necessary Benarosi Pershid 

oisions in Srigopal v. Pirthi Singh (2j and Papal Lai v. Benarosi -_ 


(1) (1905) 1 0. L J. 337,351. 

(2) (1902) li. R. 29 1. A. 118 *. I. L. B. 24 

All. 429, 


(3) (1904) I li- R 31 Cal * 28 * ao . 

(4) (1884) I D. B. 11 Cal. 301, 806. 
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ChowJhr >i (U upon which reliance w plnc-rl on behalf of the defendants 5 
to 8 i'h'' tnv foundation of the doctrine laid down in those oases was fully 

explain, d by this Court in the case of Surjtram Marwanv. Harhamdeo 
Prrtad (2i That principle to our mind has no application to the tacts ol 
_ the present case. It has l> en strenuously argued by the learned vakil for 

26 C. 163=5 the defendants 5 to 8 that the mortgagee of 1886 was bound to ®* al gish 
C. L. J. 611 - bis title when bo wa- brought before the Court in the litigations of l«y4, 

1 I. C. 913= aud th;i ’ ul . oul issio n or labure to do <o precluded him from relying upon 
1 ^ 47 L * J that title in the present litigation. In om opinion there is no foundation 

for this argument. So far as the security cf 1887 was concerned, the 
mortgagee of 1886 was, as we have already explained, not a necessary 
party to the suit to enforce it. No doubt he might be a neces¬ 
sary party, if the plaintitfs attempted to obtain priority m favour of 
their mortgage of 1887 over the mortgage of 1886. But, although a 
suggestion to that effect was made in the plaint, there was no relief 
expressly claimed on tbat basis. The question was not even raised 
in the issues, and the suit ultimately failed by reason ol the failure 
of the mortgagees of 1887 to establish the genuineness ot their 
security as against the mortgagee of 1886. In the same manner 
[213] so far as the security of 1884 was concerned, although the mortgagee 
of 1886 was a proper and necessary party, the suit to enforce the claim 
was unsuccessful by reason of the failure of the mortgagees of 1834 to 
establish the genuineness of the security as against tho mortgagee of 1 ^ 86 . 
Under those circumstances, it is impossible to hold that merely because 
tho mortgagee of 1886 laiied to establish his security in the suits of L894, 
such failure in any way precludes him or his representative from now 

relying on his title under the mortgage. 

Tho decrees ot dismissal, which were made in the suits of 1894, were 
decrees, which were based on tho finding that tho moitgages of 1884 and 
1887 were not proved to be genuine and for consideration as against the 
mortgagee of 1886. That finding, therefore, clearly operates as res judicata 
in favour of tho mortgagee of 1886. The decrees, which wore made, were 
in accordance with and based on this finding, soo Peary Mohan Mukerjee 

v. Ambica l hum Bandopadhya (3). 

On the other hand, the finding that there was no evidence to show 

that the alleged mortgagee of 1886 was in any way interested in tho 
mortgaged premises, could not lie taken as the basis ol tho judgment of 
tho Court. The decrees might bo said to bo decrees in spito of that 
finding, and when the suits weio dismissed as against tho mortgagee of 
1886, it was not open to him to challenge, by way of appeal, the finding 
of the Subordinate Judge upon tho question of the validity of his mort¬ 
gage. In this view of tho matter, that finding does not in any way 
operate as res judicata. See Hun Bahadur Singh v. Lucho Kocr f4‘, 
Nando Lall Bhnttacharjee v. Bidhoo Mookhy Debee (5), Vhakur Magan- 
deo v. Thakur Mahadeo Singh Peary Mohan Muknjcd v. A nbica Churn 

Bandopadhya 13) and Concha v. Concha f7). 

We are not unmindful that m a litigation between the present defen¬ 
dants 9 to 12 on tho ono hand as plaintiffs, and defendants 1 to 4 fas 
mortgagors', [214] defendants 5 to 8 fas puisne encumbrancers) and 
defendant 14 fas subsequent mort gagee), as defendan ts on the ot h er hand, 


U) fl900 l J* R si I al. 4 k 2R. 

(‘2 i \ 19051 l 0. 1i J. 3B7, 310. 

(3) H897) I h. R. U Oul. 900, 
i&) (1684) i. h. b. ii m t m 


15) (1886) I. U II 14 Cal. 17. 

(G) .1391 1 I. B R. 18 Gal 647. 

(7) <1*86) L. R. 11 A up. OuB. B41, 669 
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the present defendants 5 to 8 succeeded in obtaining a declaration that 1907 
not only in respect of their bond of 1881, but also in respect of a sum of APRin 10. 
Rc. 1,172 out of the consideration for their bond of 1887, they were App “ ATK 
entitled to priority over the bond of 1885. That question, however, 0TVirj< 

appears to have been then decided between the present defendants 5 to 8 —- 

and 9 to 12; it is clear that there wa<= no controversy in that litigation 36 C 193 =j> 
between defendants 5 to 0 and 14, the predecessor of the plaintiffs, in C.L.J. 611^ 
respect of this matter. It cannot, therefore, be suggested that the decision 8 ' M ‘ £ j 
in that litigation in any way operates as res judicata for, as is now 147 . 
well settled, when an adjudication between defendants is necessary to 
give the appropriate relief to the plaintiff, th^re must be such an ad¬ 
judication, and in such a case the adjudication will be r>’s julicata bet¬ 
ween the defendants as well as between the plaintiff and the defendants , 
but for this, there must bo a conflict of interest amongst the defendants, 
and the judgment must define the real rights an 1 obligations of the 
defendants inter se ; see Magniram v. Mehdi Hossein Khan fib Chyju 
v. Umrao Singh (2), Palam 1 hat v. Naravan hhat '3), Muhammad Kuni 
Boiothan v. Visvanathaii/ar (41 and Cotti^gham v. Earl of Shrewsbury 5.. 

No materials have been placed before us to show that the decisions 
in the suit, to which we have referred, was given under circumstances, 
which could possibly make it operate as res julicata between co-defendants. 

"We must, consequently, hold that the decisions in the suits of» 
brought by defendants 5 to 8 to enforce their mortgages of 18 4 and 
18«7, operate as res judicata , and as those suits were dismissed, rightly or 
wrongly, against the mortgagee of 1886, the defendants 5 to 8 are not en¬ 
titled to rely upon tbo^e mortgages as against the plaintiffs, who now repre¬ 
sent the mortgagee of 1886. The true test to be applied to a case of this des- 
crip- [219] t ion is, are the defendants 5 to 8 entitled, after their do tea 
in the litigations of 1894, to enforce their mortgages of 1884 and 
against the mortgagee of 1836? If they are not, and if their re me ywas yy 
way of an appeal against the adverse decisions of 1894, they a ^ 9 ° Vl0 ^ ^ 
precluded from falling back upon their mortgages of 1884 and 1887. I lie 
effect of their purchase in execution of their own decrees has een 0 £ 

them a title against their mortgagors alone, and as the suits, m which 
these decrees were made, were dismissed against the mortgagee ot 18 b, 
they have not obtained a valid title against bim or his representative in 
interest. The Subordinate -Judge was, in our opinion, clearly in 1 error in 
matter. He proceeded on the assumption that the effect of the dism 1 a 
- of the suits of 1894 was to leave the parties in the position, whic t } 
would have occupied, if the mortgagee of I 880 had never leon 
party defendant in those suits. This view is ooviously unsoun . 
gagee of 1886 was brought before the Court; he ohaenged thevalul 
ity of the mortgages of 188 1 and 1887, as he was entitled to do andbis 
resistance was successful. Under these circumstance . tb0 

appears to be irresistible that the present plaintiffs may » enforce 

full benefit of the dismissal of the suits of 189 4 and are en g to 

their security against the properties in the ban s o ® . The 

precisely as if the mortgages of 1884 and ^ 

second ground advanced on behalf °f ^ 0 ^^ an . , consequently 

and the first ground taken on behalf of the plaintiffs must consequen^ 

prevail. ___—-—TT 

(4) (190D I L- R - 8,5 Msd 387, 

(5) (1843) 8 Hate S2T. 


(1) (1903) I. Jj. B. 81 Oal. 95. 

(2) (1900) I. L. B. 22 411. 838. 
(8) (1900) I. L. B. 25 Bom. 74. 
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1907 The third ground taken oa behalf of defendants 5 bo 7 raises the 

April 10. question, whether they are nob untitled bo priority over the mortgage of 
— 1886, which the plaintiffs seek to enforce, in respect of the sum of Rs. 

1,952, which formed part of the consideration of tb ir mortgage of '8^7. 

-* It is established by the evidence that out of the sum advanced by defend- 

36 C. 193 = 5 ants 5 to 7 upon the mortgage of 1887, Rs. 100 was paid in satisfaction 
C.L.a.611= of tj| ie interest due upon a prior mortgage of the 15fch Decem- 
9 'm'l j"“ber 1884 executed in favour of persons now represented by 
147 [216] defendants 5 to 8; another sum of Rs. 1,072 was applied in dis¬ 

charge of interest duo on a bond of the 29th March 1885, and a third sum 
of Rs. 780 was applied in satisfaction of the interest due on a bond of the 
2nd June 1885. Upon these facts, it is argued by the learned vakil for 
defendants 5 to 7 that to the extent of these three sums of money, which 
were applied in satisfaction of interest due on three bonds earlier than 
that of the present plaintiffs, they are entitled to a declaration of priority. 
Iu support of this position, reliance is placed upon the cases of Gokaldas 
Gpaldavv. Puranmal Premsukhdas (1), Gopal Ghunder Sr'eman 1 / v. 

U'renbo Ghunder Boldar i 2j and Lomba Gomaji v. Vishvanath Amrit 
Tilvankar (3). 


It is argued, on the other band, by the learned vakil for the plaintiffs 
respondents that there are two objections to the right claimed by the de- 
fen lants, each of which is fatal to their contention. Tt is pointed out, in 
the firs'- place, that the decision of this question is barred by the principle 
of constructive r<$ mditota, and it is contended, in the second place that 
upon the admitted facts, the principle of subrogation has no possible applica- 
tmn. In our opinion, the argument advanced on behalf of the appellants is 
not well founded, and their contention must be overruled It is manifest 
that this claim for priority might and ought to have been set up in the li¬ 
tigation of 1894 in which the mortgage of 18R7 was enforced. (Jones on 
Mortgages sections 1439-41 and I589A, 6th edition, Vol. IT, pages 397 

out infhei/nl inr' “ W ° I pointrd oufc - fcho mortgagees did set 

outiin their plaint circumstances sufficient to form the foundation of the 
ht! a he°n V Hi a l Ce - “ 7 aS n0tl ! 10Wevor ' pr^ed, and the suit appears to 
Th-re f. therefore, tonnid.rrrbl,, fore” io the coLS„ X ,T“ 

liti«.,tio» the delm fo, "priority, g‘ sh ' ,nd JITS 

have been adjudicated unnn in r.* ,. » a 0 

[217] Srigopal v. Pirthi Singh f4) Mahnbir p'r\n < T<f ° i l< l 9 f ' S ? 6 

ten (5), Kawwar Pershad v. Eaj’kumari Rut,an KoV'V V 'lf' 

necessary, however, to rely upon fcWic „ m „„4 0? b lb ls no,i 

as to whether the doctrine of constructive r“? MicJT J’T""If b 
the subject-matter* of the two suits are different £ , ?. ap P |,0 ' hle where 
Barhamdro Persad (7). We are satisfied Urjlra m Marwan v. 

of the contention of the learned vakil for thTro^ , Sec0nc , 1 bmnob 
tained. That contention, in substance . bbo ro< 'Pendent must he sus- 

the doctrine of subrogation entitles a person to T" 0 ’/’ first ' fcbafc 

injavour of a stranger, either hn • th ° bobobb of a mortgage 

— P- * to 


10 flat. 1016. 

(2) I1«89| f. L. n. IS Pal. 5,3 

18) I h. R is Bom. 8?' 

(4‘ (1902) L. R. 29 I. A. Ua •' I r, n 
24 All. 429. H 1 1 U R ' 


wSfw' L ’■ 18 '■ A - 101; 

no o',; 1 ? 1K 19 1 »»• 

G ) (1906) 1 0. J 953 


I L. R. 
I. L. R 
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protect an interest; of his own in the property mortgaged or by an agree- ^907 
ment; and seconib /, that in any event, the entire amount of a senior April 10 . 
encumbrancer must be paid before subrogation can be claimed. — 

The first of these points raises th) question of the nature of subroga- APPELLATE 
tion and the principle on which it is founded. That principle is thus ^ lVir, ‘ 
explained by Mr. Justice Sutherland in Ellisworth v. Lockwood (lj 36 C. 193=5 
“ Subrogation or substitution by operation of law to tho rights and inter- c * h. J. 611 = 
ests of the mortgagee in the land is by redemption, and redemption is pay- * 
ment of the mortgage debt after forfeiture by the terms of the mortgage ’ * 
contract, so that really the subrogation or substitution by operation of law 
arises or proceeds on the theory that the mortgage debt is paid. If the holder 
of a bond assigned it to a party claiming a ri ght to redeem, the latter is 
subrogated by the assignment to the mortgage debt and mortgage seourity 
and to the instrument evidencing such debt and security, and there is no 
room or occasion for subrogation by operatien of law.” Consequently, it 
may be said, in general, that to entitle one to invoke the equitable right 
of subrogation, he must either occupy the position of a surety of the debt 
or must have made the payment under an agreement with the debtor, 

[218] or creditor that he should receive and hold an assignment of the 
debt as security, or he must stand in such a relation to the mortgaged 
premises that his interest cannot otherwise be adequately protected. The 
foundation of the rule was elaboratdy examined in a recent case, Wilkins 
v. Gibson (2), in which Mr. Justice Cobb stated the rule to be that a 
** Subrogation will arise only in those cases, where tho party claiming' it 
advanced the money to pay a debt which, in the event of default by the 
debtor, he would be bound to pay, or where he bad some interest to 
protect, or where he advanced the money under an agreement, express or 
implied, made either with the debtor or creditor that he would be 
subrogated to the rights and remedies of the cred’tor.” This distinction 
between the position of a person, who pays off a mortgage to protect an 
interest of his own and tho position of another, who claims subrogation 
by agreement, is well marked, and is said to have been borrowed from 
ttie,Civil Law, which recognised two kinds of subrogatian, namely, legal 
subrogation ” whioh took place of right and without^ any agreement as 
such by the creditor and as a matter of equity, and conventional subro¬ 
gation” which was applied, where an agreement was made with the 
person paying the debt that he would be subrogated to the rights and 
remedies of the original creditor. See Howe’s Studies in the Civil Law, 
also Bank v. Tillman (3), where tbe doctrine of conventional subrogation 
is examined The case of Gokaldas Gcpaldas v. Par on Mai Prem- 
sukhdas (4), where it was held that the purchaser of an equity of redemp¬ 
tion, who had paid off the first charge might use the first mortgage 
as a shield against mesne encumbrancers, the payment being 
made by a person who is under no personal obligation to pay, on y 
to protect his own interest, furnishes an illustration of the former 
class of cases. The case of Javatdhar Namin Prasad v. A. M. Brown 
(S), furnishes an illustration of tbe second class of cases 1 , w ereas 

[219] tbe decision of their Lordships of tbe Judicial ommi ee 
in Dinobnndhu Shaw Chowdhry v, Jogmaya Dasi (6) shows, 0 me 
dividing the class of cases, where no bargain is made when 6 m 


(1) (1870) 42 N. Y. 89. 

(2) (1901) 118 Georgia 81 ; 38 S.E. 374. 

( 3) (1901) 106 G( Orgia 55; 31 S. E. 794 

( 1 2 * 4 > (1884) L. R. 11 I. A. 126 :1. L. R. 


10 Cal. 1035. „ f 

(5) (7906) I. L. R 83 C ah 1133. 

(6) (1901) L. R. 29 I A. 9; l. L. R. 
Cal.,154. 


29 


129 



86 Cal. 220 


INDIAN HIGH COORI? REPORTS 


tVol. 


1907 

APBIL 10. 

APPBDIiATF 

OlVlD. 

36 C. 193 = 3 
0. L. J.611 = 
1 I C 913 a 
9 M. L..J. 
147. 


is advance 1 and ca-es where the money is advanced on the under¬ 
standing that the creditor should be subrogated to the position of the 
mortgagee. It is only in the first class of casjs that the question of inten¬ 
tion to keep th° mortgage alive arises. The doctrine of subrogation is not 
applied for the mere stranger or volunteer, who has paid the debt of 
1 another, without any assignment or agreement for subrogation, being 
under no legal obligation to make the paym jnb, and not b^ing compelled 
to do c o for the preservation of any rights or properties of his 
own. This doctrine is nowhere more clearly and concisely ex* 
pounded than in the judgement of the Supreme Court of the 
rTnifcod States in Etna Life Insurance Company v. Middleport 
(l), where the principle laid down by Chancollor Johnson in 
Oahrlan v. Brown (c l) and by Chancellor Walworth in Sandford v. 
McLean ^3) was adopted as well founded on reason. That principle is, 
that subrogation as a matter of right is never appliod in aid of a more 
volunteer. Eegal substitution into the rights of a creditor for the 
benefit of a third person takes placo only for his benefit, who, being 
himself a creditor, satisfies the lion of a prior creditor, or for the benefit 
of a purchaser, who extinguishes the encumbrances upon his estate, or of a 
co-obligor or surety, who discharges the debb, or of an heir, who pays 
the debts of the succession, Shin v. Buld (4). Any one, who is under 
no legal obligation or liability to pay the debb, is a stranger, and, if he 
pays the debt, ho is a mere volunteer, Arnold v. Oreen (5\ To the same, 
effect are bho decisions in Orippen v. Chappel (6), Hough v. "Etna 
Lift Insurance Company (7) and Watson v. Wilcox (81. The learned 
T2201 vakil for the respondents placed reliance upon passages from 
Sheldon on Subrogation, sections 240-243, which fully bear out his con¬ 
tention, and the position is further strengthened by the expositions con¬ 
tained in Jones on Mortgages, sootion 874 (6th Edition, Vol, I. pago 9181, 
and. Harris on Subrogation, sections 792-797. If these doctrines, which 
appear to us to bo based on principles of justice, equity and good con¬ 
science, are applied to the case before us, it becomes manifest that the 
claim pub forward on behalf of defendants 5 to 7 is entirely unfounded. 
When a portion of the money advanced by thorn was applied in part) 
satisfaction of the interosb due on earlier bonds, it could not be said that) 
they were corapollcd to make the payment to probeot an interost of 
their own in bho property mortgaged bo thorn ; much less could it be 
suggested that there was any agreoraenb, express or implied, upon 

which a claim for subrogation could bo foun led. There is a socond 
answer, however, as the learned vakil for the respondents has 

pointed out, to this claim for subrogation. The suras wore appliod only 
in part satisfaction of the claim for interest duo upon earlier bonds 

and it is difficult to appreciate how, under such circumstances, a claim 
for subrogation could arro. The porson, who makes the payment, 

cannot, by simply paying the interest as it accrues or paying or discharg¬ 
ing a portion of the interest whioh has already accrued, olaim a right 
of subrogation. He must pay the onbiro amount of an incumbrance, 
which is senior to his own. This dootrino is based upon a perfectly 
intelligib le principle; for as wo have already explained, subrogation is 

}J| lip® 1 ’ 124 U ' \ 525 ' . , 0 „ (®) 05*86) 86 Kw,».l96 767Ai Hep. 

(2> (1 * Speer*. Eq -S. O.) 37. 1ST. 

(41 nar<8> r Y q o, 22- (') (WO) 57 111 81H ; 11 Am. Ktp. 18 

s) m m n Ae ‘ (8) (187f,) 5,9 Wifl - 643:20 Am 68 
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by redemption, and, unless there is redemption, it is nob easy to 1907 
perceive how subrogation can take place, Merritt v. Eosmer (1J, Street v. April 10. 
Beal (2), O’Reilly v. Holt (3 ), Carter v. Neal 1 -lj. lb is obvious that — 
the contrary view would lead to endless difficulties. Jfc would enable iP Q®yJ^ aB 
a person, who has made a part payment of toe interest due on L 22 l] _‘ 

a mortgage security, to claim subrogation; would he then occupy 36 C. 193=8 
the position of a joint mortgagee with the person whoso claim is partially J 611» 
satisfied? What would be his position with regard to interest subsequent- 1 * 
ly accruing upon tire prior mortgage, and how are the rights to be woik- 147 . 
ed out if, as in the case before us, the prior mortgagees have already sued 
and enforced their security? The rule, therefore, that before one creditor 
can be subrogated to the rights of another, the demand of the latter must 
be entirely satisfied, so that he shall be relieved from all further trouble, 
risk and expense, is based upon , good-sense and ought to be adopted as 
applicable to the case before us, Sheldon on Subrogation, sections 14, 19, 

25, 70 and 83 ; Harris on Subrogation, section 29. To use the language 
in Hallingworth v. Floyd (5,> “ it would not subserve the ends of justice 
to consider the assignment of an entire debt to a surety as affected by ope¬ 
ration of law, when he had paid but a part of it and still owed a balance to 
the creditor, and the Court would not countenance such an anomaly as a 
protanto assignment, the effect of which would only be to give distinct in¬ 
terests in the same debt to both creditor and surety.” This view is in no 
way inconsistent with that taken by the learned Judges of the High Court 
in Bomba Qomaji v. Vishvanatb Amrit TilvanTcar ( 6 j. On the grounds, 
therefore, that the position of defendants 5 to 7 did not entitle them to 
claim the benefit of the principle of subrogation and that partial payment 
was not sufficient to entitle them to succeed to the rights ot the prior 
encumbrancer by subrogation, wo must overrulo the thud ground upon 
which the decision of the Subordinate Judge is sought to be assailed. 

The fourth ground, upon which the decision of the Subordinate Judge 
is challenged on behalf of defendants 5 to 7 is that the plaintiffs are not 
entitled to claim interest at the rate specified in the mortgage ot 1 o » 
inasmuch as on the 18th June 1689, they entered into a compromise with 
thieir mortgagors, by which they undertook to reduce their claim or 
[222] future interest to 6 per cent, per annum. In answer to this con- 
ention, it is argued on behalf of the plaintiffs respondents that the com¬ 
promise in question is inoperative in law, as it was not registered un er 
section 17 of the Registration Act. The facts, so far as a statement ot 
them is necessary for the decision of this point, are not dispute e ore 
this Court. It appears that in 1899 the present defendant 14, the mort¬ 
gagee under the bond of 1886, sued the mortgagors for recovery ol interest 
due at the time of institution of that suit. On the 18th «mne , 
petition of compromise was filed on behalf of the parties. I recl e 
the plaintiffs had been paid Rs. 100 in cash that the balance 0 s. 
was to be paid within the 4th February 1890, and that upon ai uro 
so, interest would run upon the decretal amount at the ra e 0 
cent, per annum. The compromise further contained a term y w 
_ mortgagee agreed to accept future interest on the en ire ^mou . 

covered by the bond, at the rate of 6 per cent annu m. J-?-- 

(1) 1858; 11 Gray iMass) 276 ; 71 Am. 

Deo 713- 

(2) (1864) 16 Iowa 68; 65 Am. Deo. 

504. 

W (1877) 4 Woods 0 . 0. 645 ; 18 Fed 


Cases 792. n 

*4: ( 1858 ; 24 Georgia 346; <1 Am. Peo. 

186 

15) (1807) 2 Harrie&Gill (Maryland) 91. 
(6) (1893) I L. P. 18 Bom. 86. 


181 
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1907 was recitoJ in fc.be preamble to the decree, which was made in that libiga- 
April 10. tion. 1 be decree, however, was based on that portion only of the compro- 
* miso which ielated to the subject-matter ol that suit, as is required bv 

q iVij - ( Section 3<b ot the Code ol Civil Procedure. No decree was made in respect 

-* ol the covenant by the mortgagee to reduce the claim for luture interest to 

36 C. 193=5 6 p^r coin per annum. Upon those lacts, it is contended on behalf of 

11C 513~ c ^* euJa ' ut,s ^ t<J 1 that bho compromise is operative, though not registered, 
9 M*L j~” because it was recited in the decree. In support of this position reliance 
147. ' * s placed upon the casus of Jjinde^i Naik v. Gauga Saran bahu (1) and 

Baghabans a lam Singh v. Mahabir Singh. (2; It is argued, on the other 
hand; by the plaintiffs respondents that the petition of compromise, in 
so far as it related to matters beyond the scope of the suit, in which it was 
tiled, required to bo registered, and this view is sought to be snpported by 
a reference [223j to the cases of Branal Anni v. Lakshmi Anni (3j, Muth - 
a dH a v. VonkataraLnam Uj, Birbhadra Hath v. Kalpataru Banda f5j and 
Batha Muihammal v. Esup Uoiuther (6j. In our opinion, the contention 
advanced on behalf of the plaintiffs respondents is well founded and must 
prevail. Ihe point is really concluded by the decision of their Lordships 
ot the Judicial Committee in Branal Anni v. Lakshmi Anni v 3), the true 
ctlect of which was explained in Birbhadra Hath v. Kalpataru l anaa (5». 
toi a eaieiul examination ol all the authonties on the subject, we adopt 
e view put iorwaid in that case. A petition of compromise, in so iar 
as it relates to properties in suit, does not rcciuiro legislation under 
section i / ol the Legislation Act, and tho decree, in so lai as it gives 
etiect to the settlement touching such properties, operates as res judicata, 
it it gives effect, however, to the settlement touching properties extrane- 
ous to tho litigation, tho decree is, to that extent, clearly without 
jinsdict.on and is inopoiative. In lelation to thoso extinneous 
p opert^es, tho paities must lull Lack upon tho petition itself, which can- 
, without registration, effectively declare or cuatu title to immoveable 
property exceeding Lis. 1 0 U in value. I ho samo view- was adopted ay 
th s Court in the case ot hah Lhuran Uhosal v. ham Chandra Lndal 
ihe caso ol Bujmbuns Mum Singh v. hahabn Singh (2., upon 

based u^o? Stl6SS T 1,lUl ° n L0luU1 01 tbo a PPol]unts, appears to be 

JespeS f0 C r 0 rr° "} i n0i AnM V ' Lakshr,u 4«»» W). \Vifch all 
respect lor the leained Judges, who decided that caso, wo hnd ourselves 

sion hi r b C t0 aU °f tb0,r view, and we are suppo.ted in our conclu¬ 
sion by the decision ol tho Madras High Court in L alha Mnihammal 

. Lswp homher \C}, Aiuihumia v. ] cnkatunUnam {-Lj and Achilla Bam 
Of thVAlLthTn Vr 11 tb0 vitw L224J hi the leained Judge" 

(21 is i 1* H'fi b Court in Baghubam Mam Singh v. Mahabir Singh 
Kalpataru Banda (“ was p0lnlcd out in birbhadra Balh x. 

to plrsuade ? CoUrt8 ' ' V ° a '° - bl ° 

esnips ol the Judical Commute. It has not been disputed, and it 


a6 ( ^ pt8 ® 7) u l - 1{ - Ah. 171 ; L. ll. 

L L. B. 26 All. 78. 

aa “• 5,6 '• A - 101;,L - «• 


}f > '• L. E. 85 ilud. 663 

LJ (1*05) l o. L. J. 8b8, 

J6) (l90G) 1. L. R. ‘29 Mad. 865 

/) (1903) I, L. R. 80 Cal. 788. 

(£) (lyOl) I. L. R. 26 Mad. 7. 
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cannot be disputed, that the petition of compromise in question purportes 
to extinguish title to or interest in immoveable property of a value 
exceeding Rs. 100. We must consequently hold that it is inoperative, 
because it was nob registered. The fourth ground taken on behalf of 
defendants 5 to 7 cannot consequently be supported. 

The first ground taken on behalf of the plaintiffs respon- 
dants, who have preferred a separate appeal, relates to the 
question of res judicata , and has already been disposed of in connection 
with the second ground taken on behalf of defendants 5 to 7. 

The second ground taken on behalf of the plaintiffs raises the ques¬ 
tion, whether defendants 5 to 7 would not be bound bo account for the 
profits received by them during their possession of the mortgaged proper¬ 
ties after their purchase at the execution sale, and whether these defen¬ 
dants are entitled to have interest at the contract rate specified in their 
securities, calculated after the dates of their respective decrees. Both 
these contentions would seem to be will founded, and it is sufficient to 
refer to the case of Ganga Das Bhattar v. Jogendra Nath Mitra (X), which 
is entirely in accord with the decision of their Lordships of the Judicial 
Committee in Kedar Lai Marivan v. Bishen Bershad (2). It is not neces¬ 
sary, however, to deal with this point in detail because, as we have already 
held [225] defendants 5 to 7 are not entitled to rely upon their mortgages 
of 1884 and 18b7 as against the mortgage of 1886, which the plaintiffs seek 
to enforce. The plaintiffs are entitled to enforce their security precisely 
in the same manner as if the mortgages of 1884 and 1887 had never been 

created. 

The only point taken on behalf of defendants 9 to 12 raises the 
question, whether they are not entitled to their costs in the Court of first 
instance as well as in this Court. It is manifest that the case of the 
plaintiffs as against them has entirely failed and the learned vakil for the 
plaintiffs has not seriously resisted the claim for costs put forward on 
behalf of defendants 9 to 12. 

The result, therefore, is that Appeal No. 540 of 1904 preferred by 
defendants 5 to 7'fails, and must be dismissed. Appeal No. 566 of 1904 
preferred by the plaintiffs must be allowed, and the decree of the Subordi¬ 
nate Judge modified to this extent, namely, the words " subject to the 
Prior mortgage charge of the defendants 5 to 8 and and the mortgage 
decree of the defendants Nos. 5 to 8 and ** shall be expunged. 
Tho cross objection of defendants 9 to 12 must also be allowed, and 
they will be entitled to their costs in the Court below. So far as the 
costs of this Court are concerned, defendants 5 to 7 must pay the cos s o 
the plaintiffs respondents in Appeal No, 540 of 1904, and the plain i 
appellants in Appeal No. 566 of 1904 must pay the costs of defendants y 
to 12. Only one decree will be drawn up in the two appeals, and, to 
avoid future difficulties, the decree must be self-contained without any 

reference to the decree of the Subordinate Judge. 

Holmwood J. I concur- Decree modified. 
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Satish Chandra Mukhebjee v. Porter.* 

[30th Juno, 1908.] 

Selling aside tale application frr.agreenuni with a cc*le of judgment debtor and the 
dccree-h'ldcr—Distuading yurbhrts'r from b<dd ng —Ctv J Pncedure Code (Act XIV 
of 1882), st. 244,311. 


An agreement with the oo-l°s?ee of the jndgmeut-debto: and the deoree- 
holder that he would purchase the property and then sell it to the co-lessee 
f>rtheamoant oJ bis deoree, in consequence of wbioh the co-lesaeo refriined 
from bidding at the sale, is nit by itself sufficient to vitiate a sale. 

Mahomed Mira Ravuthar v. Saivnat Vijr.ya Raghunadha Gopilar (l) ex¬ 
plained and followed. Woopmdro Nath Sircar v. Broiendro Naih Mundul (2) 
distinguished 


Appeal by the decree-holder, auction-purchaser. 

The appellant in this case obtained a decree for over Rs. 5.700 
against Colonel A. R. Porter, the petitioner in this case. In execu¬ 
tion of the raid decree, the decree-holder attached and brought to sale the 
house of the Home Form at Ballygunge belonging to a Colonel Porter and 
himself puschased the property for Rs. 5,685. Colonel Porter applied to 
the Additional District Judge of Alipore to have the sale sob aside on 
various grounds, amongst which may be mentioned non-publication of the 
writ of attachment and sale proclamation, inadequacy of price as the 
direct result of fraud. The allegation of fraud, which Colonel Porter 
contended vitiated the sale, was that Mrs. Evennctt, the partner in tho 
business of the Home Farm, was dissuaded from bidding at the sale by 
the decree-holder. 


[227] The learned District Judge hold on the ovidence that there was 
ample proof of the publication of the writ of attachment and the sale 
proclamation and the price fetched at the sale was adequate. Ho however, 
held on the authority of Mahomed Mira Ravuthar v. Savvasi Vijaya 
Baghunodha Gopalar (1) that tho agreement between Mrs. Evennett and 
the decree-holder amounted to a conflict between the duty and the 
interest of tho decree-holder and tho judgment-debtor and was sufficient 
to vitiate the sale. 


Babu Bara Prasad Chattelji (Babu Shoshce Shikhor Basu with 

him) for the appellant. Tho District Judge has misunderstood the case 

of Mahomed Mtra Ravuthar v. Savvasi Vijaya Raghunadha Copalar (lb 

The Caclutta case referred to in that case, Woopnidro Bath Sircar v! 

Brojcndro Rath Mundul (2b inapplicable. Mrs EvoDnett is not tbo pur¬ 
chaser. 

No one appeared for the respondent. 


Cur. adv. vult. 

A- C. J. and Rvvfs J. This appeal arises out of an order 
of the Addditicpal listiict Judge of Alipore setting aside a sale in exeou- 


♦ Appeal from Original Order, No. 292 o! 1906. againat the order Daemd hv n T 
Eeaobciolt, District Jodge ol 24 VaigaLaa, dattd 4th April 1906. * 

(1) (1899) I. L. R. 28 Mad. 227 , L. E. 

£7 I. A. 17. 


(2) (1881) 1. L. B. 7 Cal. 846. 
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tsion of a decree under the provisions of sections 244 and 311 of the Civil 1908 
Procedure Code. The judgment-debtor in his application stated that JUNBiO. 
there had been no attachment of the property sold, that the decree-holder ^pp Er i ATB 
fraudulently and dishonestly oaused the suppression of the service of the OiVit." 
sale-proclamation on the property sold and that no sale-proclamation was —— 

ever served on the property and that the decree-holder; who was he ^ c 
auction-purchaser, with fraudulent intention, under-estimated the value c w N 18= 
of the property and purposely abstained, with a view to cause wrongful • 9 C L. J. 
loss to the petitioner and wrongful gain to himself, from mentioning the 
share of the petitioner in the property sold. Thes ® ar9 the only allega¬ 
tions of fraud. The petitioner, however, went 1228] on to say that 
“ On account of non-publication of the sale, there were no bona Me 
bidders at all and although your petitioner’s co-sharer Mrs. Evennett was 
present on the first day of the sale, and she and the decree-holder bid 
against each other on the second day she desisted from bidding any fur¬ 
ther, and the petitioner believes that she was dissuaded by the decree- 
holder from bidding any further.” In consequence of all these circum¬ 
stances it was alleged that the property had been sold at a grossly 

indequate ^ {ound on fche evidence and we agree with that 

finding that there is no reason to suppose that the attachment of the 
property and service of the sale proclamation were no u Y e * 
property in question is a leasehold of some 17 bighas si ua. e 

distance from Ballygunge in a lonely and jungly oca \ y a farming 

business upon it. The judgment-debtor had erected buildings _ j® 

property and had expended a considerable amount of money ,i 

so doing. The decree-holder’s decree at the to the 

plication for sale amounted to Rs. 5, 697-7-3 pies. .. 0 f som0 

for materials supplied to the judgment-debtor for tbe arec on o some 
of these farm buildings. There were other decrees ala° re nt a l of 

Rs. 50 with the stipulation that, if the rent was not for two months, 

lessees had the option to buy the property for Rs. 16 000, and * 
failed to exercise this option, the buildings tha & ^ 

cheap price for this piece of land, which from its local.ty^and^naturals 
proved very successful. It is not easy therefore to 

value of the judgment-debtor’s share in the l 0aSe - . R j g 3 g This 
sale it appears that Mrs. Evennett made a bid Rs Oft 

was the highest bid on that occasion. It _ w , W as 

[2291 and the property was put up again the next day, 

knocked down to the decree-holder for Rs. D> - 

Mrs. Evennett, in her evidence stated that she camejnten^ ^ 

on the second day and was ready to hid up ° ■ > n ’ of . to b ; d) ftn d an 

do so because the decree-holder s .P^ ad0t the a , cree -holder should sell 

her the property for the amount of his ^6 and that, in 

assurance of the decree-holder’s P leade '’’ s .. . ., decree-holder wanted to 
her cross-examination that she though ■' ,o e ^ f or less with her; 

bid'up'to bis claim.i He told her that he would settle 

185 
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1908 ha said he would be reasonable and so she asked him to let her pleaders 
June 30. know the lowest amount he would take and to write to her on the subject. 

- That was before the sale on the second day. She thought the decree was 

APP <fivM- ATh for Rs 5 Q 30: it was not over Re. 6 000. She further stated that she 
_ offered the decree-holder Rs. 3.000 after the sale. The decree-holder him- 
3« 0 226*1 self also we evidence. He denies that he had any talk w>th Mrs. Rvennett 
r w » 8 f 13 before the sale. He says "After the sale was over, Mrs. Evennett asked 
9 C L J 8 ~ me whether I could return to her the property sold. I said I could return. 

244. it, if the decretal amouut was paid bo me. I said I could return it, if I gob 

Rs. 5,700 decreed by this Court and nearly Rs. 110 -the costs of the High 
Court.” This is all the material evidence as to what happoned. 

On these materials, the lower Court has found that Mrs. Rvennetb * 
was willing to bid up to Rs. 6,000. It says: - “Taking her evidence with 
that of the decree-holder I think there must have been some understand¬ 
ing between them that ®bhey would not bid against each other, bub that 
she would get the property back for the decree.” Accepting this finding 
which is the most favourable to the judgment debtor that can bo arrived 
at, in our opinion it would net bo sufficient to justify, as the lower 
Court rightly held, the sotting aside of the sale. The lower Court, 
however has gone on to hold that Mrs. Evennett was in fiduciary 
relation to the judgment-debtor and was taking advantage of her 
[230] partner’s absence to buy his share as cheaply as she could and 
to effect this, came to an understanding with tho decree holdor. Then 
quoting a passage from the judgment of tho Privy Council in Mahomed 
Mira Bavuthar v. Savvasi Vijaua Bayhunadha Gopalar (1), ho hold that 
this arrangement was in itself sufficient to vitiato tho sale and consequent¬ 
ly he ordered it to be set aside. 

It appears to us that the learned Additional Judge has misapplied the 
ruling of tho Privy Council. The ruling on which he relies is Mahomed 
Mira Bavuthar v. Savv^si Vijaya Baqhunadh'i Gopalar (1). Tho facts 
of that case are set out in Jaytnilabdin Bavuttan v. Vijia Rayiinadha 
Ayyarappa Mailcen Gcpali^r (2) and are very similar to the facts found 
in this case. In that case, the judgement-debtor was a minor under fcho 
Court of Wards. His property worth Rs. 1,50.000 was put up for sale 
under two mortgage decrees. The principal judgement-debtor obtained 
leave to hid at tho sale and had previously entered into a written 
agreement with one Papanad Zemindar to purchase tho property himself 
and sell it to Papanad Zemindar for Rs. 85,000, and it was agreed bet¬ 
ween them that the Zemindar should dissuado other persons from bidding 
* at the auction. It was found that tho Zemindar had dissuadod persons 

from bidding and the decree-holder himsolf bought the property for Rs. 
78,000. The application to set aside that sale further alleged that the 
sale took place before the expiration of 30 days from the date on which 
the sale-notice had boon published, that as a matter of fact tho proclama¬ 
tion of sale had not been published in the villages and that tho petitioner’s 
interest in the villages had not boon properly described. 

The Court of first instance hold that this contraob vitiated the sale* 
On appeal, the High Court of Madras hold that this in itself 
was not enough to set aside tho sale. It, however, set aside 


(1) (1899) I L. R. 28 Mad. 227 ; T . R. 27. I. ^ 17. 

(2) (1099) T. Tj. R. 19. Mad. 916. 
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the sale on another ground, namely that the decree- [2311 holder, when *908 
he applied, for leave to bid, bad suppressed from the knowledge JUNS 
of the Court the fact that he had entered into such an a^ree- APPELLATE 
ment with Papanad Zemindar, and that this suppression of fact amounted Oivil. 
to fraud upon the Court, entitling the judgment-debtor to say that, in 
point of law, no leave to bid was grant °d. Their Lordships said that “the j c 
case was one in which there was a duty incumbent upon tho appellant tog ^ jj 18 — 
disclose all the circumstances within his knowledge bearing on the question 9 0 L. J. 
of the expediency of his being allowed to bid. Without such disclosure, it ^44. 
is impossible for the Court to exercise its discretion.'* 

On appeal to the Privy Council, this Judgment was set aside and the 
sale was affirmed. 

The learned Additional Judge relies on a passage in the Privy Council 
judgment to be found on pages 232 and 233, namely, “ the decree-holder 
was acting in concsrt with, and partially for the benefit of, one who stood 
in a fiduciary relation to the infant-debtor ; and there was clearly a con¬ 


flict between their duty and their interest.” Those remarks refer to a 
dictum of the Judges of the High Court of Calcutta in Woomndra Nath 
Sircar v. B rojendro Nath Mundul [ 1A The facts of that case are very 
different. There the decree-holder sought to sell the property belonging 


to a minor, who was under the guardianship under the Court of Wards of 
one Radha Mohan, who was the uncle of the decree-holder and lived 
jointly with him. Tn that case it was proved that tho agent of Radha 
Mohan, the manager of the infant judgment-debtor, dissuaded persons from 
bidding at the sale with the result that the decree-holder himself bought 
the property at a cheap price to the benefit of both Radha Mohan and 
himself. In setting aside that sale, the learned Judges of the High Court 
said —“ We think that when liberty is given to a decree-holder to hid at 
the sale of the jndgment-debtor’s property, he is bound to exercise the 
most scrupulous fairness in purchasing that property; and, if be or 
his agent dissuades others from purchasing [232] at the sale, that of itself 
is a sufficient ground why the purchase should be set aside. With 
reference to these remarks, their Lordships of the Privy Council said that 
the dictum was too sweeping in its terms. At the same time they pointed 
out that the "decision of the Calcutta High Court in itself was correct, 
because the decree-holder there was acting in concert with and partially 
for the benefit of one, who stood in a fiduciary relation to the. infant debtor, 
and there was clearly a conflict between their duty and their interes . 

Now, in this case, Mrs. Evennett obtained no benefit whatever from 
the sale. At the utmost, she refrained from making a bid because probab¬ 
ly she hoped that she would obtain the property more cheaply from the 
decree-holder, but there was no duty on her to bid at all and on her own 
showing, the agreement was that she could get the property on payment ot 
the amount of the decree-holder’s decree, which she herself stated was be¬ 
tween Rs. 5,830 and Es. 6,000. , , norf 

We, therefore,, think that there was no fraud on the part 
of the decree-holder, which would justify us in setting aside ie • 
There are no other grounds for setting*aside the sale. We therefore, . 
aside the order of the Court below and decree the appeal with^cosfe^^ 



(1) (1881) X. L. B. 7 Cal. 346. 
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Vulcan Iron Works v. Bishumbhur Prosad.* 

[7th Poccmber, 1908.] 

C. W. N. 846. Injunction—Jurisdiction of High Court—Injunction to reftrain proceedings in a 

Mojfusil Court—Jurisdiction of Courts of Equity—Foreign Courts. 

The jurisdiction of the High Court to restrain proreedlnga in Courts out* 
side thj jurisdiction is governed by the same princip’os as those that govern 
Courts of Equity in England, namely, that the party, whom it is sought to 
restrain, must be within the limits of tie jurisdiction of the High Cou-t, bo 
that in the event of an injunction beiag granted against him and being 
disobeyed, he would be subjeot to prooeas for oontempt. 

The Oarron Iron Co., v. Maclaren (1) followed. Mungle Qhand v. Ooral 
Ram (2) not followed. A Court of Equity oao only restrain a person from 
proceeding with a suit in a Foreign Court, if the person songht to be restrain¬ 
ed is within the jurisdiction of the Court. 

[Ref: 69 I 0. 891=3 Pat. 856, Fol: 88 Cal. 4(5; Ref 53 1. C. 518=21 Bom. L. R. 9691 
42 All. 9t=58 I.C. COO] 

Civil Rule. 

This was a rule obtained by the plaintiffs calling upon the defendant 
to shew cause why he should not be restrained from proceeding with his 
suit instituted in the Court of the Subordinate Judge of Farruckabad 
pending the plaintiffs'suit instituted in the lli;h Court. 

Mr. Pugh for the plaintiffs. The Court has power to grant an injunc¬ 
tion restraining the defendant from prosecuting his suit at Farruokabad 
pending this suit here. Munglr Ghand v. Gopal Ram (2). Under 
sections 648 and 649 of the Codo lie can be arrested. The mere fact that 
you have to send your order to another Court does not of itsolf make 
it an order of this Court. We are suing on several Lundies aud the 
defendant has brought a suit in the MotYusil Court to havo these same 
hundies cancelled. Our cause of action is substantially the same as the 
defendant’s in bhe Moffusil Court. 

[234] None of the Courts in British India aro " Foregin Courts ” as 
they do not come within bhe definition of ‘Foreign Court’ in the Code of 
Civil Procedure. 

Mr B. 0. Mitter and Mr. 8. K Mullick for the defendant When 
this Court restrains by injunction it does not do so under the Civil 
Procedure Code. Hash Behary Deg v. Bhowani Chum Bh sc (3 . The 
Jurisdiction which the Court inherited is what the Supreme Court had at 
the timo it was abolished. The High Court has jurisdiction over bho whole 
of Bengal and Orissa. Bhagioandas Mitheram v. Rivetl-Gxrnac (4). 
Clauses 9 and 13 of bho Charter, Korr on Injunction, page 527. 

The Cniron Iron Company v. Maclaren (5) and 'Morocco Bound' 
Syndicate, l/imitcl v. Harris [fi) cited. I ho Scotch and Irish Courts aro 

Foreign Couibs in this country. Section 20 of the Codo governs this oase, 
and section 648 does nob apply. 

Fletcher J. Ibis is a motion by bho plaintiffs to restrain the 
defendant from proceeding with a suit, which ho has instituted in the 
Court of the Subordinate Judgo of Farruokabad 


★ Origioal Civil Suit No. 503 of 13(8 

\\\ ‘I® 5 ®) 5 H. L. 0 41 G. (i) (1398) 8 O. W N. ISft 

(2) (1900) I. Ii. R. 84 Cal 101. (5) (i£ 5 ,*s) 5 \i p, q 4 $ jop 

(5) HOOP) I. L. R. 94 Oal. 97. (6, 11835] 1 Oh Ml. 
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The facts.may bo/.shortly stated as follows :— 1908 

The plaintiffs instituted this suit on the 4th of July last against the • DEO. 7. 
defendant to recover the sum of Rs. 6,2i 0 alleged to be due to the plain- original 
tiffs from the defendant on three promissory notes all dated the 10th of g lVlEl< 

September 1S06. " — 

It is admitted that the defendant resides and carries on business at 36 C. 233==4 
Farruckabad in the United Provinces outside the jurisdiction of fchis I'§ 9 N 2 
Court. This suit was instituted by the plaintiffs by leave granted under 
clause 12 of the Charter on the ground that part of the plaintiff s cause 
of action arose within the limits of the Original Civil Jurisdiction of 
this Court. The defendant on the 20th August last tiled a suit in the 
Court of the Subordinate Judge afe Farruckabad praying for a declaration 
that the said three promissory notes are null [235] and void, lo this 
suit one Eaton the original payee of the promissory notes is made a 
co-defendant with the present plaintiffs. Eaton has been adjudicated an 
insolvent and is, it is said, now a prisoner in tne Rangoon Jail. 

From the evidence that has been tiled on this motion I have no doubt 
but that the suit in Court at Farruckabad, which has been instituted by 
the present defendant, has been so instituted for the purpose of harassing 
the present plaintiffs. The questions arising in that suit could have been 

raised and decided in the present suit. . 

The question, however, for my decision is, whether I can restrain 

the defendant from proceeding with his suit at Farruckabad having rogar 

to the fact that the defendant does not reside within the jurisdiction ot 


this Court. 

That Courts of Equity have jurisdiction to restrain persons 
within their jurisdiction from prosecuting suits in Foreign our s can- 
not be doubted. The principles on which Courts of Equi y a 
clearly laid down by Lord Cranworth in his judgment in the well-known 

case of The Garron Iron Co. v. Mdclaven (i). 

“ There is no doubt as to the power of the Court of Chancery to 
restrain persons within its jurisdiction from instituting or P ros <* u ^ 
suits in Foreign Courts wherever the circumstances of the case mako so 
an interposition necessary or expedient. The Court ac s in V c * s0 
and will not suffer any one within its reach to do what is contrary to ' l “? 
notions of Equity merely because the act to be done may o in P 
locality beyond its jurisdiction." And again at page 442 the noble an 

learned Lord proceeds : — . 

“But here the appellants not only bad property in 
agents for the sale of goods. How does that vary the ease J J he ^ 

the principals though out of the jurisdiction by reason their 
being for oertain purposes represented by their agents. B Wy in 

can deprive a foreign piincipal of his rights as a creditor in bis own 

And later in the same case Lord Brougham in the coirs® of^ 
speach to the House, points out Mw junbuiction is limited 
the party sought to be restrained is within the limits °rjunsaiamn o 
the Court, tor the only rsmadvL^b i each of the in)unot.on ^bywayj 

ii (18L5 o H. L, U. 416. 486. 
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process for contempt, which be ; ng proceedings of a quasi-criminal nature 
cuu.d not i.e enforced aginst a party resident out of the jurisdiction. 

ihe piincrpld therefore appears to be clear that a Court of bquity 
can only restrain a person from proceeding with a suit in a toreign 

_ Couit, it the person sought to be lestrained is within the jurisdiction of 

S6 0. 283=1 the Court.lt has been argued by the learned Counsel on behalf of the 
I. C 927= 18 plaintiffs that none of the Courts in British India are Foreign Courts as 
C.W. N 8«. they dQ not £all Wlthin tho definition of " Foreign Court in the Code of 


Original 

Civil. 


Civil i roecdure. .. „ , n n 

That no doubb is true for the purposes of the Civil J rocedure Code, 

bub the definition “ Foreign Court ” in that Code is foi the purposes^of 
that Lode only. I think there is little difference on this point between fcne 
Courts in British India and tho Courts in England, Scotland and Ireland. 
For some purposes the Courts in Sootland and Ireland are nob Foreign 
to the Courts in England, but for tho purposo oi restraining suits they 
have always been considered foreign. The plaintiff’s counsel has however 
placod much relianco on the case of Munglc Chand v. Gopal Ham (1) 
where bale J. granted an injunction restraining the defendant in that 
suit, who rosided at Bareilly, from proceeding with a suit in the Court at 
Bareiiiy. u 

Iho loarnod judge in the oourse of his judgment says :— This 
Court has acted for a long series of years on tho view that the 
powers ol control over persons lOithm Us jurisdiction by in¬ 
junctions opeiating m personam are not restricted by [237] the 
provisions ot tho r ivil Procedure Codo.” With this statement of the 
law I am in thorough accord. But I take loave to differ from ^the 
lea;nod judge in the latter portion of his judgment when ho says that ‘‘the 
Bareilly Court will doubtless stay the defendant’s suit in the Bareilly 
Court, whon that Court is informed that this court has restrained the 
defendant from proceeding with that suit.” This statement of tho learned 
judge is a wide extension of tho view that ho states this Court has acted on 
for a long sorios of years, viz. t to exerciso powers of control over persons 
within its jurisdiction and appears to mo to bo in direct conliiot with the 
decision of the Fluuse ol Lords in The Carron Iroi Co. v. Maclaren (2). 
Then it has been 'argued that Farruckabad is within the jurisdiction of 
this Court as being a place in British India. To this argument I am 
unable to assent. The limits of the jurisdiction of tho High Court at 
Calcutta are those which were formerly possessed by the Supreme Court 
at Calcutta and continued to tho High Court by tho Indian High Courts 
Act, 1861, viz., to have jurisdiction over all persons in Bengal, Behar and 

Orissa. 


Can it ho suggested that this Court has juridiobion over persons 

resident within the Original Jurisdiction of the High Court of Bombay ? 

The Court at Farruckabad for tho purposo of tho suit now pending before 

it and which the plaintiffs desire to restrain the defendant proceeding 

with, is just as much a Court of co-ordinate jurisdiction with this Court as 

the Fligh Court at Bombay is in tho ease of a suit properly pending 
before it. 

It follows in my opinion that t-ho jurisdiction of this Court to restrain 
proceedings in Courts outside its jurisdiction is govorned by the same 
principles as those that govern Courts of Equity in England, namely, 
the party, whom it is sought to restrain, is within the limits of the 


(1) (1906) 1. h. U 84 0*1. 101. 


0*) (1655) 5 H. L. 0. 418, 488. 
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jurisdiction o£ this Court so that in the ©vent of an injunction being 
granted against him and being disobeyed he would be subject to piocesbol 
contempt. The proper couiso o£ proceeding in this case would ha\o nun QRlQlNAL 
for the plaintiffs to apply to the Court at L238J P arruckabad to ^ta> al oiviu 
proceedings in the suit before it, pending the determination of the present 
Suit ^ AoS—l 

This motion therefore fails. The plaintiffs must pay the costs of the * 
motion. 

Attorney for the plaintiffs : Wilson & Go. 

Attorney for the defendant : P. C. Law. 


36 Cal. 239 (=1 1. 

[239] ORIGINAL CIVIL. 

Before, Ur. Justice Fletcher. 

BASKU BEHAI!! SlKDAR V. SECRETARY OF STATE FOR INDIA IN 

COUNCIL/.* 

[17th December, 1908.] 

Negotiable Instrument—Gorged indor semen d er in dm c ou rse Gnus 

of proof—Negotiable Instruments Act \XXV 1 oj 188 )> • • » 

No pereOa cau olaun a title &o a uegotiabU lubtcii :,eI ' 6 it^o 

indorsement. Such an indorsement *8 a nullity am m * 
such indorsement wafl on the instrument. 

Chandra Kali Dabee v E. P. Chapman (D not followed. Eumra] Urma- 
nand v. hutionji Waji l2) lollowed. 

Where a plaint.fi establish** the fact a 

obtained trom its lawiul owner by means of Ira Ud, , 
third p.rty was a holder in due course lias un ihs deleudan . 

tFol: 821. C. 730 ; 82 I. C. 998 ; Rat: 87 I C. 226=25 Bom. B. R. b -■ 

(Bom ) 205 ] 

™““ L . Z 1 trough. by .ho pto.iftsB.nta B-taiSttaJ 
Parmessur Sikdar, executors of the will of one 0 , . t ^ f or 

deceased, to recover from the defendant, the QCie o oi ^ s> 

India, the value of certain Government securities ol th 

48,000 under the following circumstances. Distriot 

Gouri Prosad Kundu, a wealthy inhabitant 
of Faxidpur, died in Calcutta on the 22nd August 190 , p ± rji^atitls his 

ment securities of considerable value, and he appoi auulied to the 

executors. On the 21st November 1904, the plain VV . © t ^ 0 

Court of the District! Delegate of Faridpur for gra “ P ttl0 plaintiffs 

testator’s will, but owing to protracted litigation e obtained till the 

<.ad the widow of the deceased testator, probate wa his W idow 

Hist July 1906. Shortly after the death of the testator- Govorn . 

Sreemutty Hemanta Kumari [240] Dassi °^'“ e ^ £ bhe testator by 

ment securities for Rs. 48,000 which stood n ^ 6 “ a “ e o£ 0t Fa ndpur. The 
means of a forged endorsement from the Distn eflorb b0 trace 

plaintiffs and the administrator ■pendente lite mad ® ev ( bime to 
the missing securities, and from the 25th November. ^ o£ the 

time wr ote to the Public Debt Offic e at Ca l cutta, inform ing - 

*~Original"civril Suit No. 711 ol 1907. 
fw U905) I. Ej. R. 32 Cal. 799, 816. ( 2 J ( 1899) 1 u R 34 om ' 
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lo^s of the securities and the circumstances, of such loss and 1 requesting 
them to stop the securities, but the Public Debt Office refused to give 
any infoim.it.ion regarding them when the secur ities were from time to 
tune presented to them for renewal under foiged indorsements. 

The plaintiffs in their plaint submitted that the Public Debt Office 
C. 239 — 1 wrongfully threw great obstacles in the way of the plaintiffs and . the ad- 
I. C. 929. ministrator pendente litc and prevented them fiom getting any informa¬ 
tion regarding these securities, but on or about the 26th March 1906 
the plaintiff s came to learn from a letter written by the I ublic Debt 
Office to the Officiating District Judge of haridpur, that the securities, 
*or Us. 4 8,000 had been cancelled by renewal. Immediately the adminis¬ 
trator pend-ntc lite applied for information to the Public Debt Office for the 
numbers of the renewal notes and for the names and residences of the 
peison or pci sous in whoso favour the notes had been transferred succes¬ 
sively, and for the dates of such transfer, Lut the Publio Debt Office 
declined to give any information whatever, unless the administrator^ 
peialcntc litc executed a bond lor Us. 3,852 with approved sureties nob to 
sue thorn in respect of any of the notes. This the plaintiffs declined, ;and 
fuithcr submitted that the testator was a holder in due course of the 
securities in question at the time of his death, and that, as they wore his 
executors, they were entitled to bold the securities, and contended that 
the Public Debt Office had acquired no title bo the securities and had 
wrongfully destroyed thorn, which action deprived the plaintiffs of their 
value. 

The plaintiffs also submitted that in the alternative the Publio Debt 
Office had failed to pay the sum secured by the notes, although called 
upon l>y the plaintiffs to do so, and they [241] claimed to be entitled 
to recover tho value of these securities. The defondant the Secretary 
of State denied that the securities were presented for renewal under 
forged endorsements, and denied that tho Public Debt Offico wrongfully 
put obstacles in t.ho way of tho plaintiffs or the administrator pendente 
Ute getting information about tho securities, and submitted that tho 
securities fur Rs. 48,000 were between the 23rd May and the 6th 
June 1905 on several occasions presented at the Publio Debt 
Office by tho Bank of Bengal for renewal by tho issue of now notos, and 
the Public Debt Offico in lieu of the said securities and in accordance 
with tho practice of its office, properly, legularly and in due course, issued 
new notes to the Bank, and the forinei notes were at’toiwaids cancelled. 
Ho denied that the former notos were destroyed and said that they were 
even now in tho Public Debt Office, and submitted that tho plaintiffs had 
no cause of action against him by reason of tho renewal and cancellation 
of the securities in suit, and ho submitted that tho suit should be dis¬ 
missed with costs. 

Air. Chakravarti and Mr. Stolces for tho defendant the Soorotary 
of State Section 9 of the Negotiable Instruments A ot covers tho case 
of defective endorsement. Ilunsraj Purmanand v. Buttonji Walji (1), 
Chandra Eali Dabce v. E. P. Chapman (2; referred to. The Indian 
Contract Act places tho oflenoo of forgery on tho same footing as any 
other off<nco. There is no suoh thing under tho Indian Negotiable 
Insuuments Act as sootion 24 of t.ho Bills of Exchange Aot, which 
deals with a case uf forgory. Soo seotion 118, clause (g) of the Negoti- 
ahp Instruments Act and Bank oj Bengal v. B cnd-es t3). The word 

V r • ot JFFiJF 67> (». 1660) l. L. R 6 UI. 664, C66. 

(a, 11905) I. L, B. 82 0.1. 799,816. 
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offence,’ in section 53 of tho Ne^otiablo Instruments Act includes the 
offence of forgery. The rule laid down in The London Joint Stock 
Bank v. Charles James Simmons (l) aplies to this case. Lloyd's Bank 
Limited v. Cooke (2) and Smith v. Prosser (3) cited. 

[242] The plaintiffs have failed to show that some of the signatures 
endorsed are not genuine Tho onus is upon the plaintiffs to show that 36 C. 239 =1 
the endorsed signatures are genuine. If they do not show that the Id) 929. 
endorsement is not genuine, then tho presumption is that it is a genuine 
endorsement The quantum of proof is under section 9 of the Negotiable 
Instruments Act. .The plaintiffs cannot presume lorgerv, they must 
show that the endorsement is a forgery [Fletcher J. Directly the plaintiff 
shows the notes were stolen, tho onus shifts to you.l I have to show I 

was a holder in due course no doubt, and section 9 of the Negotiable 

Instruments Act protects me, if I deal with the matter in due course and 
pay full value. 

Mr. B. C. Mitter (Mr. Dunne and Mr. Mullick with him) for the 
plaintiffs. The case of the Bank of Bengal v. Mendes f4J is an express 
case in point. [Fletcher J. The words in section 9 * without having suffi¬ 
cient cause to believe that any defect existed’ means, as in English law, 
without notice.] That is so, but section 58 shows that, once I prove the 
endorsement is fraudulent, the onus shifts to the defendant to show that he 
isa&owa. fide holder without notice. Kennedy v. Thomas (5), Ganesdas 
Bamnarayan v. Lachminarayan (6) and Bai B*h\dur Sahu 
Lalta Persud v. Charles Campbell f7). This case is governed 

by section 118, clause 9 of the Negotiable Instruments Act. bee also 

section 10. I am entitled to succeed in tort and in contract for the full 
amount at the rate of the conversion, and I claim to be entitled to com 

pensation. 
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Fletcher J. The plaintiffs, who are fcHe executors of one Goun- 
Prosftd Kundu deceased, seek by this suit to recover against the deton- 
flant, the Secretary of State for India in Council, the value of car am 
Government Promissory Notes of the face value of Rs. 49,000 under cue 

circumstances hereafter stated. ,. . 

The deceased Gouri Prosad Kundu. whose native village 
was Gopalbari in the District of Faridpur, had for some years 
[243] prior to his decease carried on a rice business in the Suburbs ot 

Calcutta. ^ P 

The evidence is. and it is not disputed, that be was possessec o 

Government Promissory Notes of the face value of IN. ' f T \ nv 

Government Notes were from time to time pledged with the hrm or y 
of 55 Sova Bazar Street, Calcutta, for the purpose ol raising mon y 

when required for the rice-business. , 

For the last eight years of his life-time the decease 
Kundu had owing to declining health ceased to take any ac 1 t P c 
nce-business and had retired to his native village of Gopalbari. a 

There, on the 10th of May 1904, Gouri Prosad Kundu 

registered will . . , ,, f 

The evidence is, and there can be little doubt that it is 
deceased had his Government Promissory Notes with him at^p_ 


G) 1*892, A.c. SOI. 

(2) r 1907] I. K B. 791. 

. rl 907] 2 K. B. 735, 764. 

(4) (1380) T. L. R. 5 Oal. 654. 


(51 (18941 2 Q B, 759 

(61 (1894) I. L R. 18 Bom.,570. 
(7) (1905) 9 ('■ W. N- 841. 
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at the date he executed his registered will. In such will the deceased 
specifically refers to tho Government Promissory Notes for Rs. 56,000. 
and it is in evidence that tho Government Promissory Notes were taken 
out ,..f tho box, in which they were kept, for tho purpose of taking the 

particulars thereof for insertion in the registered will. 

Sometime between Sth and 11th May 1901, the deceased laft Gopal- 
ban and came to Calcutta for tho purpose of undergoing medical treat- 
mont. Me was accompanied to Calcutta by a niece, named Kankana, 
who has be.'n called as a witness for tho plaintilfs. The decease,!, accord¬ 
ing to tho evidence which 1 accept, brought with him to Calcutta tne 
Government Promissory Notes for Rs. 56,000 and the registered will. A 
house in Calcutta had been hired for tho decoascd and there ho remained 
until his death on tho 22nd of August 1904. Tho deceased’s health, 
whoa ho came to Calcutta, was had and ho gradually grew worse and for 
somotime bofore his death his condition was such that ho could not 
transact any business. It is common ground between the parties that on 
tho 15th of Juno 1901, the deceased through his servants drow at 
the Public Debt Office tho interest duo on the Government Promissory 
[244] Notes. This being so, it follows that any blank endorsements, whioh 
were on the notes for Rs. 56,000 at tho date of tho deceased’s death, 
must have ho-n placed thereon after tho 15th June 1904, because the 
Public Debt Office will not pay infeerost on Government Promissory Notes 
when they arc endorsed in blank. The amount realised for interest on 
the Notos for Rs. 56,000 was at oi about tho time tho interest was drawn 
invested by tho deceased in the purchase of Government Promissory 
Notes of the face value of Hs. 5,000. 

It is admitted by tho plaintiffs that after the date on which the in¬ 
terest was drawn the deceased pledged Government Promissory Notes of 
the face value of Rs. 2,000 with the said firm of Roy to secure the adva¬ 
nce of two sums of Rs. 900 each required for tho purpose of the doooasod's 
rico-businoss. Those Notes wove redeemed by the deceased on tho 16th 
July 1904. It appears from the evidence that, whenever the deceased used 
to require money for the purpose of his business, ho used to 
borrow it from the said firm of Roy on tho pledgo of his Govern¬ 
ment Promissory Notos. This is shown by tho ovidonce of tho cashier 
of the firm, who produces the books showing many transactions 
between his firm and the deceased. Tho only transaction between this 
firm and the deceased after tho 15th Juno 1901 was tho borrowing by tho 
deceased of the two sums of Rs. 900 mentioned above. One of the 
witnesses for tho defendant, who was formerly employed in tho deceased’s 
rice business, stated in his evidence that the deoeasod used to borrow 
money on pledgo of tho Government Promissory Notos from firms other 
than the said firm Roy. This witnoss w is, however, unable to state tho 
names of any such othor firm or tho nature or amount of such trans¬ 
action, and it would appear aho that he was not on good terms with tho 
plaintiffs. 

The deceased, as I have already stated, died on tho 22nd August 
1904. 

Accordingly I hold on tho evidence that at tho date of tho deceased’s 
death all the Govern eont Promissory Notes for Lis. 56,000 and Rs. 5,000 
were in his possession. 

[245] 1 ho deceased loft him surviving his widow Hemanta Kumar! 

and his said nieco Kankana, who was trusted by tho docoasod in his affairs 
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and was accustomed ho keep the deceaseds keys. The plaintiffs, who 
married hwo nieces of the deceased are the executors named in Ins regis¬ 
tered will Shortly after the deceased's death the widow Kankana 
and the plaintiffs returned to Gopalbari. They took with them the 
registered will and the Government Promissory Notes. At that time the 
widow and the plaintiffs appeared to have been on good terms. After < 
their arrivalat Gopalbari the servant of a creditor of the deceased S 
business named Khettermoni arrived and pressed for security for the 
deb that was owing to his mistress. According to the plamt.ff evidence, 
which I accept, the box containing the Cement I>;~yotes was 

'SSJ'J “" 3 . <or K W«.r»o^ deu b eadorto- 

by ‘r“£“lad't b“V £ 

SC6SVS* « their'way ? .o band as to 

Kb.temc»i, which were nob capable oE^bamg DaoO 'a^. ^ ^ ^ be 

'tedisapproved o, .be M o, .be 

registered will. » . n l i 0r 1904 there was a meeting 

A few days after the Puiahs ag fc arrangement come 

of the agnates of the'deceased s family ? Notes should be kept 

to, it was decided that the Government romissory^ of Kan . 

under two locks, the key of one should re c widow. On the 21st 

kana and that of the other should be kep c f the District 

November 1901, the plaintiff, apphed to tt. b»“ 

Delegate of Faridpur for grant of probate ot the re D 

application was opposed by the widow advisers of the plaintiffs 

The correspondence between fche ^Public Debt Office on behalf 
and the Bank of Bengal, who manage the ruui 

of the Government of India, then commence-. ce0 ai n g further to set 

1246] It will, however, be convenient before praeee^j^ ^ 

out the rules framed by the Bank of & ^ rul0S aT0 as follows 

page of Government Promissory 6 ... application addressed to 

" The stoppage of notice is effected by a o{ fche loans , 

the Public Debt Office containing a The address of the 

numbers and amounts of the notes 0 ~ presentation at the Public 

applicant should also be given in full. . * presentation is prompt- 

Debt Office of any of the notes so stoppe , , 0r of a competent Court 

ly given requiring the production o a further detention of the 

within ten days from the date of no ic fcke stoppage is removed 

notes by the Public Debt Office, failing b though no stop- 

against the notes presented, which are then dealt 

page had been entered against them. rodents in the mofusil or 

“ In the case of notes stopped by r ™ a ° d allowe d for the 

at any great distance from Calcu a, ^ jays according to the 

requisite order of Court is extended to , ,.r y feke presenter of a stop- 
oiroiunstances. Steps should be ta en . Q caS0 q{ ne0 d.” 

ped note and his address should be regu - Bank 0 { England and 

The c e rules approximate to the Reference to distringas notices, 

other public Companies in Enel an p ek t Office had acted in acoo 

and it cannot be doubted, if the ru kaV0 ar isen. 

dance with these rules, this case won 
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On the 25th November, a few days after the application for probate 
in the Court at Faridpur, the plaintiffs attorneys in Calcutta wrote to the 
Bank of Bengal a letter in the following terms:— 
riGinal “Estate Gouri Prosad Kundu deceased.” 

“ The above named deceased died on the 22nd August last possessed 
36 C. 239=1 of the following Government Promissory Notes and leaving a will, 
I. C. 929, whereby he appointed our clients Babus Banku Behari Sikdar and Per- 

messur Sikdar executors. Our clients have applied for probate of the 
will and expect to obtain the same shortly. The deceased has not endorsed 
or transferred [247] the notes during his life-time. We are instructed 
to request you not to pay the interest on the notes to any one except our 
clients, who are the only per c ons rightfully entitled to receive the same/* 
The schedule to the letter sets out full particulars of the notes. 

This letter appears to me to come clearly within the rules relating to 
stoppage of the notes. The Bank are informed first, of the death of the 
deceased and that the plaintiffs are the executors and then there is a re¬ 
quest for the stoppage of payment of interest. 

The Bank reply to that letter on the 26th November 1904 that they 
could not recognise the plaintiffs, until they produced probate of the will. 

Again on the 7th December 1904, the plaintiffs^ attorneys wrote a 
further letter to the Bank, in which they stated 14 the probate will be 
produced to you after it is obtained from Court. No one besides our 
clients have the right to deal with the Government Promis c ory Notes in 
question.** On the same date, the 7th December 1904, the District Judge 
at Faridpur appointed Asutosh Maitra, who has been called as a witness in 
this case, to be administrator wndmte lite of the estato of the deceased. 

On the 9th December 1904, Asutosh Maitra went to Gopalbari to 
take possession of the estate of the deceased, ^n arriving there he was 
informed that the notes were in the custody of the widow' and Kankana 

and was requested nob to take possession of them as the parties hoped to 
come to a settlement. 

The administrator pendente, lite returned to Faridpur and reported 
the matter to the District Judge. 

On the 14th or 15th December, the administrator pendente, lite, pro¬ 
ceeded to Gopalbari for the second time. 

I he administrator pendente lite. was thero informed that the Govern¬ 
ment Promissory Notes had been removed by the widow. On the morn¬ 
ing after bis arrival he had an interview with tho widow, who stated that 
an elderly female relative, one Chandamoni, had got'possession of the notes. 

1 he administrator pendente lite sought out Chandamoni, who denied 

rea’ftf P° ssess,0 ° of fcho nofc °s. The plaintiffs’ evidence as to the 
L248J widow getting possession of the notes is as follows :-The day 

befoio the second visit of the administrator pendente lite the widow and 
Kankana had a quarrel over tho custody of the notes, and in tho course 

no (-a*/ quaI 7 6 ^ 1 Kankana throw down hor key of the box, in which the 

notes wore kept and subsequently, tho widow removed the notes to the 

hous^S / IJp ™ dn1, N T ^ h Kl ' nd ». 'Gio was one of the co-sharors in the 

I n G Tu ba ; Having regard to the subsequent history of tho 
notes I think this story is correct. 

Early in January 1905, the widow propounded in this Court a doeu- 
ment, winch she stated to bo the last will of the deceased. 

10 , , was examinod on commission in those proceedings anl n 

the course of her evidence she stated that the Government Promissory 


Kundu pledged a further 
10,000 with the Bank of 

the evidence shows was 
Bengal a further parcel of 
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Notes were in her possession. On the 29bh April 1905, an application 
was made in the High Court for the appointment of a Receiver. The 
widow tiled an affidavit in opposition to that application, wherein she 
stated that she had pledged certain of the notes for necessaries and costs 
of the suit. On the 4th May 1905, the Official Receiver was appointed 
to be Receiver of the estate of the deceased. 

The petition for probate in the High Court was subsequently dismis¬ 
sed, the Court holding the alleged will propounded by the widow to be a 
forgery. 

It will now be convenient to trace the subsequent history (so far as 
it appears from the evidence) of the notes from the date they were remov¬ 
ed by the widow in the middle of December 1904. 

On the 13th March 1906, Upendra Nath Kundu (being the person to 
whose quarters the widow had removed the notes] pledged with the Bank 
of Bengal certain of the notes of the face value of Rs. 25,000 as security 
for an advance of Rs. 24,000. 

On the 18th April 1905, Upendra Nath 
parcel of the notes having a face value of Bs. 

Bengal as security for an advance of Rs. 9,500. 

On the 1st May 1905, Kedarnath, whom 
connected with the widow, sold to the Bank of 
the notes having a face value of Bs. 11,000- 

[249] On the 29th May 1905, Upendra sold to the Bank of Bengal 
a further parcel of the notes of the face value of Rs. 2.000. 

On the 21st June 1905, Upendra wrote to the Bank of Bengal. 
requesting them to sell the pledged notes of the face value of Rs. 35,000. 
The Bank accordingly did so and paid the balance to Upendra. 

Thus the Bank of Bengal acquired notes of the face value of Rs. 
48,000 out of the notes for Rs. 61 , 000 , which belonged to the deceased at 
his death. All these notes purport to be endorsed by the deceased. The 
Bank of Bengal presented the notes for Rs. 48,000 to the Public Debt 
Office and received in exchange in their own favour renewed notes for a 
similar amount. 

The plaintiffs allege that these endorsements purporting to be made 
by the deceased are forgeries. The defendant denies this, and further 
says that, even if the endorsements purporting to be made by the deceased 
on the back of the notes are forgeries, yet the Bank of Bengal became 
11 holders in due course” of the notes within the meaning of the Negotiable 
Instruments Act. Now Government Promissory Notes are payable to the 
order of the payee and therefore pass by endorsement and delivery only. 
(Section 46 of the Negotiable Instruments Act.) 

A u holder in due course” is defined in seotion 9 of the Act as any 
person who for consideration becomes the possessor of a promissory note, 
bill of exchange or cheque if payable to bearer or the payee or endorsee 
thereof, if payable to or to the order of a payee, before the amount men¬ 
tioned in it became payable, and without having sufficient cause to believe 
that any defect existed in the title of the person, from whom he derived 
title 

But then'the defendant says that under section 58 oi the Negotiable 
Instrument Act, the Bank of Bengal, even if the signature of the aeceasea 
are forgeries, were “ holders in due course,” as they took the notes KOHJ 
Borne persons other than the deceased in good faith and for value, 
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In support of this proposition bbo defendant relies on the dic¬ 
tum of Stephen J. in Chandra■ Kali Dabee v. E. P. Chapman (1'. 
[250j With the greatest respect to the learned Judge I am unable 
• f)R jg i nAl ^. 0 a g rce ^vith bis opinion that a person con c'aim title to a negotiable 
111?* instrument through a forged endorsement. A forged endorsement is a 
£6 C. 239=1 nullity, and it must be taken as if no such endorsement was on the 
l.C. 929. instrument. 1 ho judgment of Russell J. in the case of Uunsraj 

Purmanand v. Rutionji Walji (2) commends itself to mo. There does 
not appear to mo to bo any difference between the law in England and 


in India in this respect. 

The defendant has also this further difficulty in his way with regard 
to a large number of the notes, namely, at the time the Bank of Bengal 
acquired the notes several ol them had matured, and with lespect to these 
the Bank could not be ‘holders in due course’ and could therefore only 
acquire the rights of their transferor (section 59 of the Negotiable Instru¬ 
ments Act). The real question is therefore whether or not the endorse¬ 
ments on the notes purporting to be thoso of the deceased are or are not 
genuine. Now on whom is the onus as to this issue? 

In my opinion the onus is on the defendant with respect to the bills 
that had not matured. When once the plaintiffs have established, as I 
have held they have, that the widow obtained possession of those notes 
from the lawful owners by means of an offonco or fraud, the onus of pro¬ 
ving that the Bank became holders in due course lies on the defendant, 

With respect to the notes that had matured tho onus seems to me to 
bo obviously on the defendant. 

If that ho so it is obvious that the ovidenco in this case falls far short 
of discharging that onus. But oven if the onus were on tho plaintiffs, I 
should hold that the plaintiffs have discharged that onus. There is first 
the fact that the notes wore free from any endorsement on the day on 
wbioh interest was drawn in Juno 1904. Secondly, 1 think the ovidonoo 
establishes that after that date tho notes, except tho notes for lvs. 2,000, 
were not pledged with any one. The evidence on bohalf of the plaintiffs 
further proves that the notes, except on the occasions when the 
notes for Rs. 2,000 were taken out of the box to laise the two 
U51] sums of Rs. 900 each, and when the box was taken out to restoro 
these two notes on their redemption on the 16th July 1904, remained 
in the box until the deceased’s death. There is also tho important fact that 
some of the notes given to KhottoTmoni boro no endorsement, whereas 
one would have expected that, if somo of the notes weio blank endorsed 
notes without an endorsement by tho deceased and thcreforo incapable of 
being negotiated, they would not havo been given to Khettermoni. 

In these circumstances 1 hold that the endorsements on the notes 
through which the Bank of Bengal claimed tho notes are forgeries. 

I must therefore enter judgment for the plaintiffs for a sum whioh at 

tho present market price represents tho value of Government Promissory 
Notes for Rs. 48,000 

With respect to the interest, which ought to have been received by 

the plaintiffs, unless the parties can agree upon the amount, I must direot 
a reference to asceitain this amount. 

Ibe delenciant miut pay to the plaintiffs their costs of this suit, 

Attorney lor the plaintiffs : B N. bow & Co. 

Attorney {qt the defendants ; tyyar. 

tX) UVQ6/ J.I* U. 82 Gal. WJ, 816. 
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Civil Procedure Code (Act XIV of 1882) s. 492 -Execution of decree Applt- C.L.J 126 = 
cation to a Civil Court for stay of sale in execution of a decree of a 13 C^W. N. 

Revenue Court . . . . 

The Revenue Courts ara Courts of Civil Judioaluro with a the m.an.ug of 
the C'Vil Procedure Code, In that their deoreer, when traneterred in the regalar 

oonrse, are to be treated in all respects aa il they weie passed by a Comtoi 

Civil Judicature. 

Held thcre(ore, ibab au application uiiOot scctioD 492 ol tho Code o! Civil 

Proceiure lot Biay of sale in execution o! a decree of a Revenue oomt in a suit 
under section 93 of Act XII ot 1881, can be entertained by a Civil Court. 

Onkar Singh v. Bhuy *>tngh (D dissented from. , oon , 

[Pol: 151. C. 614=16 0. L. J 555 , Bet ; 19 C. L. J. 800-23 I. 0. 896 ; 38 Cal 83. ] 

Appeau by the plaintiffs, Ram Locban Singh and others 
Maharani Beni Pershad Koeii obtained a decree in the Court of the 
Collector of Balia, within the jurisdiction of tho Allahabad Hfgh Comt 
under section 93 of Act XII of 1881 , against the aforesaid plain tilts on 

the 30th April 1897. . f n f i>n1in 

The decree having been partially executed m tho 6 11 f'f !i 

was transferred to the district of Chapra, and then to j^ dist ” ot ^ 

Bhagalpur, for execution. The property of tho .judgment-debtors 

(plaintiff) having been advertised for sale they put m an ap! 

under section 492 of the Code of Civil Procedure P'&i'nt U1 J decree 

to stay the sale of the properties attached in execution o the decre. 

obtained by the defendants under the Kent 1 cco\ y j waS 

Provinces (Act XII of 1881), on the ground that tbe .aid decree 

“ bte t2lsm“ 5 . e .hoia m denied that .he dee.ee ™ S oU.in.d h, .„„d 

and stated that the application for injunction ^ aS pV r ' { Procedure 

Court below having held that section 492 of the Code o; Civil Procedure 

did not apply to the present case, inasmuch as the decree was 

Bevenue Court, rejected tbe plaintiffs application. annealed to the 

Against this decision tho judgment-debtors iplainbiifsj appealed 

High Court. , ,, . 

»■* 

""'oaShmz a«d C.'-.b 3 J, This appeal “““ 1 

of a long litigation, the termination of which 1 V . - t £j 0 

30th April 1897, the defendant obtained an Act 

(XII of 1881). That decree, it * "““J* 1 ’ T\m in the 
one of the execution cases was o. of tibe Balia 

district of Saran where, it appears provisions of tbe 

Revenue Court had been sent for execution under the pr ovi--_ 

7“- - -- n L q. J 907 asains tbe order of N»uua L»1 Dey» 8l * b0( 

* App al tcOLu Ocuit No. ao Ol iyu, » 1Qfi7 

dinata Judg* ol Bbagalpur, daitd Jan. 5bu, • 

ll) (1894) 1. h. R- 1C Ail. 496* 
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Civil Procedure Code. Satisfaction not having been obtained, execution 
was next taken in the district of Bhagalpur, also, in terms of the Code of 
Civil Procedure, and the decree-holder attached 188 bighas of land situated 
APP LLATE jn that district. 

Civil. Thereupon, the plaintiffs, who represent the original judgment- 

36 C 252=1 debtors, instituted a title suit No. 686 of 1906, in the Court of the Sub- 
I. C 833=9 uidinatc Judge of Bhagalpur, and applied for a temporary injunction to 
C. L. J 125= stay the sale in the execution case then pending and arising out of the 
13 791^ N * original ex parte d< crco of 1897. The Subordinate Judge granted an ad 

interim injunction. On tho 5th January 1907, he disposed of the appli¬ 
cation under section 192 of the Civil Procedure Code, and held that the 
decree contemplated by clause (a), section 192 of the Civil Procedure Code 
means a Civil Court decree, and that, as [254] tho decree in the 
present case was a decree of a Revenue Court, section 192 did not apply, 
He followed the decision of the Allahabad High Court in Onkar Stngh 4 
v. bhup Singh U'. In the result, he allowed the objection, refused to 
issue any injunction; and set aside the ad interim injunction. 

On appeal before us the questions are, first, whether the Subordinate 
Judge’s view of the law is not correct; and scccn tiy, assuming it to be 
correct, whethei, in the circumstances, ho should not have allowed a 
temporary injunction to issuo to stay the proceedings ponding the disposal 
of title suit No. 686 of 1906. 

Upon tho first branch of the caso, we entertain no doubt that the 
Subordinate Judge’s view of the law is correct. The decision in 
Onkar Singh v. Bhup Singh (1J, on which the learned Subordinate Judge 
placed reliance, is not one which accords with the principle laid down by 
the Judicial Committee in bilmoni Ssngh Deo v. Tara^ath Mukerjee 
(2j. The decision of their Lordships was analysed and fully considered 
by a Full bench of tho Allahabad High Court in Madho Prokash Siugh 
v. Murh Monohar (3). Thisdeoision of the Full Bench of the same Court 
does not appear to have been brought to the attention of tho Judgos in 
Onkar biUjh v. Bhu^ Singh (l;. We are of opinion that the Revenue 
Courts of < iviI Judicature within the meaning of the Civil Procedure Code, 
in that their decrees, when tiansforroi in the regular course, are to bo 
treated in all ruspocti as if they wore passed by a Court of Civil Judicature, 
luhold tho conbiary view would lead to vaiious anomalies, one of which 
was mentioned and explained at page 303 of the report in the oase of 
Numoni . ingh Deo v. Tara Nath Aluncrj c (2). Though the dooreo of 
tho Revenue Court at Balia was a decree in tho oxecution of which relief 
was sought to bo obtained from a Court of Civil Judicature, to 
which it has been transferred, that decree did not lose its original 
character. It is only in the eourse of execution that the Civil 
[255] Court should treat such a decree in all rospeets as if it had been 
passed by itself. 

lhe result, therefore, must ho that the oase is one in whioh it was 
competent to the Subordinate Judge, if ho thought tit, to issuo an ad 
interim injunction staying the execution proceedings. 

It has been impressed upon us that we should not interfere in this 
caso in order that the Subordinate Judge might consider whether he ought 
to giant a tempoiaiy injunction ; but we think that we should pass the 
Decimal y ordurs to save both tuno and lurt.her expense to the litigant 
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parties. We have to consider whether a temporary injunction should now 
issue. Suit No. 686 of 1906 is one in which various questions of law are N0V g> 
involved. Without expressing anv opinion on tho^e questions, or he - 

issues which appear to have been framed, we think it sufficient to say . a A - ?P *™£ T 

the alleged value of the property involved is Rs. 19,000 ; that the proeeo _. 

ings commenced more than ten years ago ; and that the chances of success ^g ^ ^^-=1 
are not altogether in favour of the plaintiff in that suit, which isi vir ua y i C Q 33-^ 
one to set aside the decree of the Revenue Court in ano.her pro- j ^ 

vince. The amount for which execution has been levied ° ^■ )0U 791 . 

Rs. 1,300. We think the proper order to pass in this case will be that on 
the deposit of that amount, naraclv, Rs. 1,^00 (one . iou 
sand three hundred), in the Court of the Subordinate -fudge wi \m on 
month from this date, the Subordinate Judge do isssue an 1 . 

staying the proceedings in the execution case No. 1210 of 190S pen in * 
the First Munsif’s Court, Bha«alpur. The amout will, course remain 

deposit pending the result of suit No. 686 of 1906. aVowed 
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Before Mr. Justice Mi tr* and Mr. Justice Chitty. 

TAMlJODri V. AflGAdl HOWTjADAB. 

[10th November, 1903.] 

interior lanilord-Svb-tenant-Bengal Tenancy Act WW 0' 10'5 , •• 8 V 

, ._. fn vfiftf 19 not rut aa ena »-o, 

’ Ai lonfl ns the interest o! the tenan J b j eqflee , who is not hi« raivat. 
the superior landlord ha* no right to 1 0 i the laDd, from which 

the (nh-lepsee oen maintain a so »o. P<"J bU who i, not the 
he is dispossessed by the superior landlord and a tenant o 

lessor of the plaintiff- . . 3 

Section 86 of the B*n*al Tenancy Act nt«p e eh. 0?mt , ira . Kapr ,li 

Q'jn\ Mondal v. Ethan Chunder Donate U), and m 
v. Jaki Kcrikar 9 ) « P l.in*a and'oHowe . ^ y K'ramuddi 4) 

Snkanl Mondul v. Sarrda Kant Mondtt •), Bataratulli Mundul v. 

Ramgati Mcndul v. Shuama Charon Dull (5) 

Kasirunnessa Bibi ( 6 ) held inapplicable - - ~ 

[Fol. IB 0. L J. 656*. 16 0. W. N. 618=55 C. Tj T 

82.] 

Seoo_>d Appeal by the plaintiff. . the suiti and one 

Asgar Howladar, the pro/orma-defendan • o{ fcb0 \ 0W la 

of the respondents in this appeal was one o name of 

named after him. Within the said how.a there i a app Q al, 

Arman Howladar. Ths plaintiff who is the appsUanfc ™ ^ plots 

claims the land in suit under Arman. The 10 e 1 ^ of t i lfl other in 

and he is in possession of only one plot, heirXm P 1 . Q co n u sion with 

Magh 1304 B. S. by the defendant No L w 0 for establishment 

Asgar Howladar, the superior landlord. Hence the suit 

title and recovery of possession thereon. —- 

" ^ ^ A 


672; Bef : 17 C. W. N. 468 : 18 T. O. 


• Appeal (rom Appellate Deorae. N °' 210 , 5 ° E dated "lSth’lUM 9 1901. r ! v 5 r ” i “v" 
cahanr, Officutin g District Jud K e Bhvnga, date! 2 nd March 

8 decree of Bhri.h Chandra Boy, officiating Maca.n 

M ^ nr W Cllfi. 


07. 


ur. 

ill (1901) I. L. R. 29 Cal. 148. 
12V (1902) 6 O. W N. 377. 

!3) '(1898) » ti. R. 26 Dal. 46. 


(4 (1902) 6 

(6) (1902) <5 O W- 919 -» 
(6) (1906) 11 0. W. N. I 91 


151 



86 Cal. 257 


IHO-AH BIOH COOBT 8BPURTB 


[Yol. 


1903 
NOV. 10. 

APPELLATE 

Civil. 


36 C 256-1 
I C 942 13 
C. W. N. 183 


[257] The defendants filed a joint wiibton statomonb and pleadod 
inter a.Ha that the lease granted by Arman to the plaintiff was void 
under enction 85 of the Bengal Tenancy Act, since it was for an inde¬ 
finite period, and that, even if the view were adopted that the lease was 
vnlid for nine year-, that period having come to an end about a month 
nff.er the dispossession, the plaintiff could have no title whatever at the 
dote of the institution of the <mib. 

The Munsiff decreed the suit holding that the plaintiff had an exist¬ 
ing under-raiyati right, in the land in suit. Tho District Judge reversed 
the decision of the Munsiff, upholding the contention of tbo defendants. 

Dr. Prhianath Sen for the appellant. So long as the tenancy of 
Arman Howladar subsists, the question whether the plaintiff’s sub-lease 
is or is not binding against the superior landlord cannot arise The ten¬ 
ancy of Arman Howladar servos as a shield to protect the sub-lease from 
being attached by the superior landlord, and the plaintiff is entitled to 
succeed on the bn^is of the sub-lease to recover possession from the defen¬ 
dants. Section 85 of the Bengal Tenancv Act does not help the defend¬ 
ants. Firstly, there is no sub-lease executed by the raiiiat , but there is a 
lcabuliiiat executed by the und^r-raiyat. Hence sub-section f2) does nob 
stand in the wav of its registration. Secondly, assuming that a Jcabulivat 
stands on the same footing as a lease, tho lease in this cas© is nob for a 
term exceeding nine years, hut is really a lease from vear to year. 
Tlirdlv, sub-section ^2) only prohibits registration, and the effect of 
that * would be to make the registration ineffectual, if it took place in 
contravention of that sub-section, and the further result would be that tho 
case would come under sub-section ^1). The raiyat himself cannot avoid 
the sub-leas©, and, so long as the raivat's interest subsists, the under- 
raivat is safe. See Gnral Moudal v. Ethan Chunder Tancrjee (1) 
and Marian Chandra Kavali v. Jalci Kartkar (2). In Srikant Mondul 
v. Saroda Kant Mnndal (3) the precise point raised by me [2581 does 
not snora to have bron argued. If necessary, I would submit the case was 
wrongly decided. 

Maulvi Waited TTossein for the respondent. The sub-lease was void: 
Fazed v. Keramuddi Basaratulla Mund.nl v. Kasirunnessa Bibi (5). 
Plaintiff, having no title, cannot sucooed. 


MitFa and Ohitty XT. There is no dispute as to the facts of 
this case. The defendant, No. 2 is the superior landlord. Tbo defen¬ 
dant No. 1 bolds a plot of land under him. This plot is a portion of 
a bolding held at one time by a raivat Arman Howladar under the 
defendant No. 2. In 1889 Arman Howladar granted a leaso of it 
along with other plots of land to tho plaintiff. The lease was one from 
yoar to year ; it was not permanent or for a torra of years.. Tho 
defendant No. 2 dispossessed tho plaintiff, but tho "plaintiff is still in 
possession of other plots, which ho holds under Arman. The pre¬ 
sent suit was instituted by the plaintiff for recovery of posses¬ 
sion of this plot, on the ground that ho was at least a tenant from year 

to year undei Annan and that tho defendants had no right to dispossess 
him. 


On Mie c o facts tho Munsiff hold that the plaintiff was entitled to 
s uccee d and gave him a decree for possession. The lower Appellate 
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(5) (190ft 110. W. N. 190. 


162 



TAMIJODDI V. ASGAR HoWLADAR 


36 Cal 260 


mi 


Civil. 


Court had come to the conclusion that under section 85 of the Bengal 1903 
Tenancy Act, the lea c e granted by Arman to the plaintiff was void. The Nov. 10. 
lower Court has also held that the plaintiff had no title to rely on in a suit . „ m« 

i a • it ELjIj ATE 

for recovery of possession 

It has, however, been found that the interest of Arman, as that of a 
raiyat, has nob been put an end to. The plaintiff was pacing to Arman 36 C. 256=1 
the rent, which he was bound to pay under the lea c e of 1889, and £ & ^ 
Arman himself was paying rent to the second defendant. We do not 
see bow we can come to the conclusion that the plaintiff had no title to 
sue for possession of the plot in dispute. He was under the terms of the 
[259] lease to him, a tenant from year to year, and, even if the lease was 
void for certain purposes, it could not be held to be void against his own 
landlord Arman ; and, as long as Arman’s interest is not put an end to, 
the defendant No. 2 has no right to eject the plaintiff, who is not his 
raiyat. 

The words of section 8 s ) of the Bengal Tenancy Act appear to us to 
be clear, at least, in one respect, namely, that a sub-lease granted by a 
raiyat is void only under the circumstances specified therein as against 
the landlord, but is not necessarily void so far as the raiyat and the under 
raiyat themselves are concerned. It does not appear to bar the creation 
of a right in the under-raiyat to the extent of the right of the raiyat him¬ 
self. Sub-section f 11 expressly says that a sub-lease shall not be valid 
against the landlord. Sub-section 13) also rejers to the right of a landlord 
if a sub-lease was granted before the passing of the Bengal Tenancy Act. 

Sub-section (2) was put in between sub-section (1) and sub-section { ) 
evidently for the benefit of the landlord only to prevent the registration 
of a document, if it creates a tenancy of more than nine years or in 

perpetuity. . . A 

The lease in the present case is not one for more than nine years and # 
is not also permanent, and there was therefore no bar to the registra ion 
of the lease, even if it be considered that the kabulyat had the same effec 
as a lease. Thus there is nothing in section 85 to make the lease to the 

plaintiff void for all purposes. , A , 

The lower Appellate Court has relied on certain cases decided by 

this Court, bub none of them appear to us to be applicable to the facts of 
the present case. Gopal Mondial v. Eshan Chunder Bantrjee (1) may be 
used in favour of the contention of the plaintiff and suppor j our view^o 
the law as laid down in section 85. It lays down that a sub-lease giant- 
ed by a raiyat in contravention of the provisions of sec ion 
Bengal Tenancy Act is void against the landlord only an no a G 
raiyat or any person claiming through the raiyat. To 
the decision of this Court in Madan Chandra 260] * * 

Karikar (2). The learned judges say in the last cited case that, when n 

under-raiyat holds under a written lease for an lndefimt 

the present case, the lease is also for an indefinite t,me) the raiyat 

is not entitled to eject him by giving him .a no lc e c0C tion 85 

49 (6). and that the words "the sub-lease shall not be valid section 

(3) mean that the sub-lease (3) might 

The decision in Snkant Monciui y. ^ur , . Question 

at first sight appear to be against the before tbe learned 

which has hppn raised before us was not di^tin y - ---- 


which has been raised before us was 

'll (1901) T.L. R. 29 Col. 169. 

(2) 11902) 6 0. W. N. 877. 


(9) (1896) l/L. R- 26 Cal. 46. 
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Judges, who decided it, and it; was nob necessary for bhem bo decide this 
question. The same observations would apply to Fazel Sh'ilch v. Kera - 
m ulch (1) Ramqati Mandul v. Sh'tama Oharan Dutt (2) and Dasaratulla 
Mundul v. Kasiruinessa Bibi (3’ 

W e are, therefore, of opinion that the decision of the lower 
36 0. 256=1 Appellate Court is erroneous. Wo accordingly set it aside and restore 

i* the judgment and decree of the Court of first instance with costs in all the 

a W. N. 183. c 
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[261] ORIGINAL CIVIL. 

Before Mr. Justice Fletcher. 


Advocate-General of Bengal v. Belch ambers. * 

[8th December, 1908.] 

F ViV—Bequest to a charity— Central chiritablo intention—Death of tttcutov 3— 
Chaniy not establish'd — Accumulations of interest o i fund — Residue of estate— 
Cy-pre^ dretr me. 

Wbere a testasor haq roanifegAed a general charitable intention, the bequest 
will not f<kil merely beonuse the exeoators are dead, and the land which the 
testator desired fer his charity Is not available for the purpose. The faot that a 
charity has not b en established etrlier doe? not render the interest 
aoorued on the fund applicable as a portion of the residue ol the estate. 

Accumulations of interest form part of the oapital for the purpose of oarrytng 
out the objeot of the charity. 

Original Suit. 

This was a suit brought by the Advocabo-Genoral of Bengal for con¬ 
struction of the Will of one Kauai Lall deceased under the following 
oircumsbances. The testator died on the 25th November 1884 possessed 
of considerable property and leaving him surviving Gopal Lall Seal his 
only son. The Will, which was datod the 10th August 1883, contained, 
amongst other things, a direction to his oxocutors to set apart a sum of 

Rs. 16,000 for a Charitable Dispensary and Rs. 50,000 for its up-keep, 
and the testator directed his executors to demarcate a portion of 
his garden house at Ramkristoporo for the erection of the Dis¬ 
pensary. On the 11th December 1834, the executors obtained probate 
of the Will. Subsequently on tho 24th November 1886, the executors 
transferred all the property of the testator to the Administrator General 
of Bengal. Thereafter, on the 13th December 1886, Gopal Lall 
Seal brought a suit against tho surviving executors and the Admini¬ 
strator General for construction of the Will of his father. [262] 
On the 11th March 1887, a decree was made in favour of Gopal 
Lall Seal whereby it was hold he took the property subject to valid 
legacies, annuities, and charitable trusts, and it was also referred to Mr, 
Robert Bedchambers, at that time Registrar of the High Court, to enquire 
into and report upon certain matters including tho oharibablo bequest. 
On the 26th April 1887, Mr. Robort Belclmmbors bled bis report,by which 
Rs. 66,000 was to bo deposited in Court to tho credit of a separate account 
to bo opened in tho suit and entitled ‘ Charitable Dispensary, ’ and part of 
tho joint property at Ramkristoporo belonging to the deceased and his 


• Ofig'Dal Civil 8uk No 16 of 1909. 


(li (190?) 6 O. W. N. 916 
(2) (1602) 6 0. W. N. 919. 


(9) V1906) 11 C W. N. 190. 
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four brothers, should bo set apait for the creation of a building for the jggg 
Dispensary. This report was continued by tho High Court on the 5th DEO. 8, 
May 1887. The joint property at Ramkristopore was however parti- — 
tioned in 1884, and in cosequence it became impossible to carry out the ^oiviiL^ 
wishes of the testator. _ 

Tbe funds now accumulated in Court to the credit of the 36 G. 261*»i 
‘Charitable Dispensary’ account amounted to Rs. *0,411-1-6 in cash 1.0.944. 
and Rs. 1,02,100 in Government paper. The plaintiff submitted, that 
the charitable bequest should be carried out in a manner as nearly in 


conformity with the wishes of the testator as tho altered circumstances 
would permit, from the fund now standing to the separate account opened 
in suit No. 481 of 1886 and called a 4 Charitable Dispensary,’ and further 
that a proper scheme for the management of the charity should be 
settled by the Court. 

Mr. W. H. Knight nnd Mr. N. N. Sircar for the defendant. 
Shamul Dhone Dutt, Norendra Dali Dey, Noyan Munjori Dassee and 
Panna Lall Seal. The first question is on clause 3 of the Will as to 
whether there is a particular intention. My submission being, that it 
must be a particular intention, for a particular poor, and at a particular 
spot. There is no idea of a general intention. Even if the testator 
had manifested a general charitable intention, the bequest must fail, 
because the discretion the testator gave to his executors was a 
personal one to erect a dispensary on a particular piece of land, 
but by reason of the death of all the executors and [263j certain 
partition proceedings, the testator’s estate ceased to have any interest 
in the land in question. Consequently the intention of the testator 
must fail. Further the clause in the Will is too wide for a charit¬ 
able gift. None of the requisites of a valid charitable - gift exist there. 
It is a condition precedent, and the condition having become impossible 
the gift is void. On the question of the surplus of Rs. 60,000, the test¬ 
ator did not contemplate multiplying his charity by two. He never con¬ 
templated that the fund should go as from his death to the charity. The 
testator contemplated an interval of uncertain duration, and it was not 
until that interval had elapsed that the charitable gift would arise. Is the 
position altered by the fact that instead of a year elapsing or six months, 
a period of 20 years had elapsed ? I submit it makes no difference at all. 
The Court has not only to look to the intention, but to the express inten¬ 
tion. Forbes v. Forbes (1) distinguished. 

Mr. B. C. Milter and Mr. Eggar for the Advocate-General iviy 
contention is that this is not a gilt to a particular oharity. LITetcher J. 

I do not want to hear you any further.] 

M. E. D . Lose for the defendant, Robert Belchambers. f 

FletchlR J. This is a suit brought by the Advocate-General tor 
the purpose of having a scheme framed with reference to certain o an 
table bequests contained in the Will of Kanai Lall Seal, who die on 
26th November 1884. He appears to have been a man of consideraoie 


wealth. _ , . . 

By his Will, which is dated the 10th August 1883, aiter appomting 
his sister’s husband, his wife, brother-in-law and his brother, hisi manag 
James Meak and his dewan executors and executrix, the testator ma 

provision for the charitable bequests in question. 

The terms of clause 3 of his Will are as follows -— 

(11 (1854; 18 Beav. 552, 553. 
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“ I *«ivo in charity twolvr bo sixteen thousand rupees for 
building a low * iojnv.*d lionsj and promises for the establish 
L264J °monb ot aUmntaoR lVponsaiy, 'and hfty thousand rupees for 
curym- <-n the said Di-pensaiy. Tho executors shall .demarcate one 
portion of the join- garden h>u :> wo have at KamkrDtopore gram as my 
I separate share, and erect the bail lings thereon, and after purchasing Com¬ 
pany’s papers for tilt.y the isand rupees, shall, out of the interest theroof, 
continue to carry on th > work ol the Charitable Dispensary. On to the 
said Dispensary Uhoyj -hall put up a signboard i slab I of stone with my 
name w ntt.*n on it, and vthoyj shall likewise have the power of paying 
over the said amount, and making over the chaigo of car tying on the work 
of the said Charitable Dispensary into the hands of Government.” 

After the death of Kanai Dali ^eal an administration suit was started 
by Copal Lail Seal, ins omy son, Lor the purpose of administering the 
estate, and in con iso of that administration suit, a reference was made to 
the Registrar to enquim and report upon certain matters including the 
public charitable bequest contained in the third paragraph of his Will. 

On the 26th April 1887, the Registrar reports:—“A sum of 
Rs. 66,000 should be deposited iu Court to the credit of a separato account 
to be opened in this suit and entitled Charitable Dispensary." 

In accordance with the terms of that report,’which was confirmed by 
on order of this Court on the 5th May 1887, a sum of Rs. 66,000 was 
lodged in Court to the credit of a soparate account, which was opened in 
suit 48L of J886 and entitled “Charitable Dispensary account'* and these 
funds by the accumulation of interest are now represented by G. P. Notes 
of the nominal valuo of Rs. 1,02,100 and Rs. 20,41 1 -1-6, in cash. Mr. 
Knight on behalf of the defendants, other than tho defendant Bolcham- 
bevs, has argued, that clause 3 of tho Will does not show any general 
charitable intention, and that the only object the testator had 
in view was, that his trustee should have a license to erect a 

building on a part of tho garden house and there carry on tho business 
of a dispensaiy. To that argument I am unablo to assent. 

The testator begins clause d of his Will by giving in obarity. 
[265] Mr. Knight next argued that the bequest, oven if tho testator had 
manifested a general charitable intention, must fail, because tho discretion 
the testator gave to his executors was a peisonal one to erect a dispensary 
on a particular piece of ground, and that by reason ot tho doath of all the 
executors and also by reason ot certain partition proceedings, the testator’s 
estato has ceased to have any interest in.the land in question, and tho 
testator’s intention must wholly fail. 

But according to tho doctrine of Cy-pies, it is quite clear that the 
testator has manifested a general charitable intention, this should not 
fail to be carried out merely because tho executois are all dead and the 
particular land, on which the testator desired the dispensary to bo ereoted, 
is not availablo for the purpose. 

Ihe next point Mr. Knight raises is that his clients are blood rela¬ 
tions and are entitled to have t.ho administiation of the obarity. On that 
point I am unablo to accept tho learned Counsel’s argument; the testator 
meant tho chanties to bo established by his exicutors and they were to 
carry out tho charity, when established. That was a personal discretion 
vested in the executois. Ihe testator must have contemplated that some 
day his executois would die, and it cannot bo said he meant the oharity 
to come to an end on their death, moreover the testator by his Will 
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provides that the executors should have power to make over the charities 1908 
to Government. There are no words in his Will nor is there any intention Dbo. 8. 
that this particular charity is bo remain under the administration of any of q bigiNAE| 

the testator’s relatives. _ OiVil. 

The last point is with regard to accumulations of interest on the _ 
fund in Court These funds stand in Court to the credit of a separate 
aocounb. It is well established that when monies have been lodged m 
Court to the credit of a separate account, they become separated from the 
general estate. The interest therefore accruing on a fund standing to a 
separate account does not form part of the residue, but goes so as to in¬ 
crease the fund in Court. Simply because the charity has not been 
established earlier does not render the interest, which has 
[266] aocrued on the fund in Court, applicable as a portion of the residue 
of the estate. The accumulations of interest therefore form part of the 
capital for the purpose of carrying out the charity. There must therefore 
be a reference to Chambers to frame a scheme for giving effect to the 
charity designated by the testator in clause 3 of the Will. 

Mr. Knight’s clients may appear on the reference. 

Attorney for the plaintiff : Eggar 

Attorneys for the defendants: S. Z). Dutt and Ghose. 
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[267] APPELLATE CIVIL. 

Before Mr. Justice Ultra and Mr. Justice Garnduff. 

GOLAB CHAND V. JANKI KOEB.* 

[17th December, 1908. J 

Saltpetre—Monopoly—Mu nufacltiro—R^'julaUon ^ 181 i—Effect on the 

90 ^The abolition ol the monopoly o! the India aflS*the 

faoture ol saltpetre by Hegulation IV of 1811 wa , . abape of 

tight ol a purohaser of the monopoly to realize h “es =»nnatte to the 

royalty from the manufacturers or himeelf to manufacture s» 

exclusion of all other persons or proprietors of land m the mmaUayar man 

The right to grant license and realize royalty would not be inconsistent with 

the abolition ol a monopoly. 

[Reversed : 41 Cal. 286=17 C. W. N. 1195.] 

Sbcond Appeal by the defendants. .. - lUoWai* Sir 

In the suit in appeal, Maharani Janki Koer, wi ow jp-i^i-ation of 
Harendra Kishore Singh Bahadur of Betia, sought for a declarat on o 
ber right to a monopoly in the manufacture of saitpetre and °oUectmn of 

saltpetre earth in village Manpura, as well as for a “ 1D] "“ . yed for 

the defendants from infringing the said tight. . p ous jgn 

demolition of the salt -dihi lately started by the e me sne profits. 

F. S. in the said village or for possesion of the^ m fcQ fche mono . 

The defendants denied inter alia the plaintiff g Subordinate Judge 
Poly. The Munsif decreed the suit and, on appeal, the bubordin 

a ffirmed the decision of the first Court. ________ * 

* Appeal from Appellate Deo.ee No. 1353 of 19^ ^a^Matob 1907, 

Chancre Sen, Additional Bubo, ornate a udge ^ “Jf^StotobW. dated 27th January 

affirming the deoree ol Ashutoth Gboeb, Muneu oi mu. 

1906 . 
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• •«oar Babu i Golup Chandra Sarkar (Babu Divarka Nath Mxtra 

DBC. 17 and B»bu • Sarat Kumar Mura with him; lor the appellant. 

— Nimaksayar is not like other suyar lands. 1 he monopoly was.abo- 
APPBLLATF [268] In-bed— vide the letter from the Government to the Board of Com- 
Oivifc* missioneis in Bihar and Benares, dated 24th December 1818. What would 
36 c""267*1 be the effect of this on the nimaksayar right ? The onuS is on the Govern- 

I. C. 967=18 mcnt or the party claiming under it to prove reservation? We have all 

0.W, H. 4M. possible rights under the zemindari grant. LMitraJ. The main question 

is r how did later legislation affect the Permanent Settlement’ ?] 

Bon. l)r. Rash Behary Ghose ( Babu tsahniranjan Chatterjee with 
him) for the respondent. Monopoly has no connection with the title of the 
Raj to the salt mahal. The nimaksayar mahai is a separate mahal. It 
was like an incorporeal hereditament. Government cannot settle land 
with me and receive revenue, and then by legislative enactments 
affect my right. [Mitra J. Cannot the Government in its legis-* 
lative capacity weaken the efleot of its previous executive action ?] 
But what of my title to the land ? Although the defendants 
are the owners, the plaintiff has the sole right to the saltpetre lands. 
[Mitra J. Was the nimaksayar mahal separated from the estate? If it 
was, the Raj could have an injunotion.J The right to the land also is 
mine. It is an exclusive right. [Mitra J. Look at the prayers in your 
plaint.] 

Babu Golap Chandra Sarkar in reply. The Permanent Settlement 
merely declared the Zemindars to be the'actual proprietors. LMitra J. But 
the Government had its share. It had rights to settle land.] Yes, the 
Government settled the revenue arising out of nimaksayar with the 
Mukeijees, and they sold their right to the Betia Raj. The monopoly is 
now gone. The Raj may have Maltkana. After the passing of Regulation 
IV of 1814, the Government has only a share in the salt revenue, and 
it can settle that share only. The respondent can olaim only a portion 
vide Hunter’s Statistical Accounts, Vol. XIII, pages 289, 349, and Regu¬ 
lation VIII of 1819, Section 12. The old Hindu law is applicable, see 
Regulations XXXVII and XIX of 1793. 

Cur. adv. vult. 

[269] MlTBA abd CarblLFF JJ. We have no doubt on the facts 
proved in the case that the plaintiff as the present proprietress of the 
Betia Raj is entitled to a declaration of her right as the Permanent Settle¬ 
ment-holder under Government of the saltpetre mahal of Sarkar Lham- 
paran, whioh includes the village Manpura owned by the defondant 
appellant. The settlement papers of l r <91 and 1793 conclusively prove 
that the nimaksayar mahal of Sarkar Champaran along with the villages 
Sangrampore and others was settled with the Mukcrjees, and 
that the revenue for the nimaksayar mahal was separately assessed at 
Rs. 2,293 and odd. The revenue was regularly paid to the Government 
in later years. The mahal passed to the Betia Raj by purohase in 1804, 
and the predecessors of the plaintiff woro in possession and paid regularly 
the Government dues according to the assessment made by the Govern¬ 
ment. 

It is also clear from the documents and the findings of fact arriv¬ 
ed at by the lower appellate Court that the right by the nimaksayar 
dues was exclusive, and that what passed by the settlement with 
the Mukeijees and the purohase of their right by the Betia Raj was 
the right which was exeroised by the Bast India Company by virtue o( 
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the grants made by the Nawabs Mir Zafer and Kassim Ali and the 1908 
- Dewani of the 12th August 1765. The plaintiff, it appears to us, is enfcit- D lO. 1 7, 

led to exercise the same right. t appbllam 

Regulations VIII of 1812 and IV of 1814 were not intended either bo civil. 

extend or to limit the right which the Betia Raj had to the nimak<aifar — 

mahal in Sarkar Champaran. The abolition of the monopoly of the East 36 0. 267«1 
India Company by the latter Regulation was nob intended to affect the ^ ^ ^ 
right of the Raj to realise its dues either in the shape of royalty from the 
manufacturers or itself to manufacture saltpetre to the exclusion of all 
other persons or proprietors of land in Sarkar Champaran. The right to 
grant licenses and realise royalty would nob be inconsistent with the 

abolition of monopoly. 

There is, however, no distinct finding in the judgment of the 
lower appellate Court as to the way in whioh the East India 
Company exercised the right it had under the grants from ^he 
[270] Nawabs before settlement with the Mukerjees, and there is also no 
finding as to bow, at or about the settlements in the last decade of the 
eighteenth century, the right was exercised by the settlement-holders. 

We do not think that the reliefs claimed in the plaint or any of them 
should be granted without a distinct finding as to the mode of user. f 

It is conceded by Dr. Rash Behari Ghose that the plainbi is no 
entitled to a declaration as to her right to a monopoly in the manufacture 
of saltpetre. It is also conceded that the second prayer in the plaint, i.e , 
the prayer for injunction, cannot be founded on the ground of tie exis onos 
°f a right to a monopoly. She may have an injunction on the groun o 
her exclusive right, if any, as conferred by the settlement under whjc 
she holds the nimahsayar mahal. She cannot also be allowe 
relief claimed in the plaint, i.e., the demolition or possession o e 
Manpura. Her prayer for damages must follow the finding as o 
of the user. We do nob however see how she may got a decree or 


profits as allowed by the lower Courts. „ ^ n 

We, therefore, direct a remand to the lower appella e °}\ , 

taining from the evidence on the record and such other evident 1 , 

parties may produce, the precise way in which the exclusive g r _ 

by the plaintiff was exercised in the past. The decree shou rnade 

dance with the finding that may be arrived at and the observa 

The costs of this appeal as well as those of the lower Courts will 

th6 reSulfc ‘ a** remanded. 
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[271] ORIGINAL CIVIL. 

Before Mr. Justice Woodroffe. 

In the matter of JOGENDBA NaTH MCKHUTI AND OTHEBS.* 

(T3th August 1908.J 

t • 1 J 4 TTf 1 QQQ) g 566-"*I *6tld6f8f 

Leaee—Covenant—Calcutta Municipal Act {Bengal Ac 1 J y ’ 187 7 ) a. 45— 
invitattm of, when not ibligatory-Spectjic Re lie J Act u J 

Mandamus. _ ation to leaw 

Section 556 of the Caloutta Municipal fit without previooflly 

any property veeted in them on any terma they think At, 


* OtigiQ^f Civil 


1908 

AUG. IS. 

Original 
Civil. 

on p 1)74^4 HUUU » tuu^avy. 

LC 968=13 t*« f: 36Gal * 713 

C. W. N. 129. Civil Rule. 

This was an application under section 45 of the Specific Relief Act 
for an order in the naturo of a mandamus to compel the Municipal Cor¬ 
poration of Calcutta to call for tenders in terms of section 88 of the Cal¬ 
cutta Municipal Act, in respect of the removal of the city refuse, before 
giving effect to the proposals of the Special Committee appointed by it to 
consider the matter. 

Certain lands and tenements situate at Dhappa, in the Suburbs of 
Calcutta, known as the “Dhappa Square Mile” with certain other lands, 
fisheries and fish hat contiguous thereto were vested in the Corporation 
of Calcutta, and had been used by them for a number of years for the 
purpose of depositing the refuse of the city. 

On May 1st, 1879, one Bhoba Nath Sen obtained a lease of a 
portion of the said lands and of certain 6 c hing rights from the 
Corporation and in the following May obtained a lease of the 
[272] remaining portion thus becoming the sole lessee of the whole of 
the lands and tenements and fishing rights and fish hat for a period of 19 
years ending with the 30th April 1899. On the expiry of tho abovo lease, 
Bhoba Nath Sen obtained a renewal for a further period of 10 years from 
the 1st January 1900 to the 31st Rocomber 1909, at a consolidated annual 
rental of Rs. 13,263. 

With regard to the deposit of the city refuse at tho “ Dhappa Square 
Mile,” it was alleged that it had been tho invariable practice of the Cor¬ 
poration to enter into separate agreements, independent of tho lease of the 
premises, for unloading the waggons of refuse at tho “ Square Mile.” 
Such a separate agreement was entered into with Bhoba Nath Sen for a 
period terminating with his ronowed lease on December 31st, 1909, at the 
annual cost to tho Corporation of about Rs. 42,000. 

On tho 29th October 1906, Bhoba Nath Sen proposed to 
the Chairman of the Corporation certain schemes for the improvement 
of the Squaro Mile” and the fisheries attached, which ho was willing 
to undertake, in consideration of the Corporation renewing tho current 
* lease on its expiry, for a further term of 20 years “ on fair and equita¬ 

ble rental.” In connection with these proposals a report was submitted 

by the w eoretary to tho Corporation, dealing with the history, tho cha¬ 
racter and tho previous use made of tho ' Square Milo.” On the 18th 
December 1907, at a meeting of the Corpoiation, a Special Committee 
was appointed to consider the proposed schemes, and on the 8th January 
1908, the Corporation further roferrod to tho Special Committee the 
question of the charges of unloading tho refuse-waggons. 

. ^ a PP ears that offers woro rocoivod bv tho Corporation from others 
besides Bhoba Nath Sen, in respect of tho leaso of tho promises and tho 

xwu a! ur 7 0a . fc ^ e wgfions, including an application from Jogondra 
Nath Mukhuti on the 2nd March 1908. All those offers wore rejected 

by the Special Committee, who finally decided on tho 8th May 1908 

that no tender should bo invited for the leaso of'the premises 

and the work of unloading the waggons. 1 hereafteri at the 
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Galling for any tenders : however the form of a "lea^e cannot be given to a 
transao'ioD. whioh properly falls under seetion 88 of the Aot. 

Aubongh a covenant in a lea<e, or m resp ot of a >e^e. i« m mens' a eon- 
H it rela * a to the demised prm lsen at-d i* nor led* pocd*nt of them, it 
does no’ fill wubir ihe purview of stoii* n 88 of t» e Calcu ta MuoioidbI Ao , 
au n uienot obi.yato y upon ;be Corporation to call tor lender* in re p^ot of 
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[273] insbauce of the Special Committee, the Chairman drew up a 
report recommending to the Corporation that in order to save unnecessary 
cost and trouble the lease of the Square Mile and the contract to unload 
the waggons should be combined, and that a lease of the “ Square Mile ” 
should be granted to Bhoba Nath Sen for a period of 22 years, on certain 
terms, one of the terms being that the lessee should undertake to do the ^ 
work of unloading the waggons without receiving any separate payment. £ 
This report was confirmed by the Corporation on the 22nd July 1908. 

Thereupon, on the 28th July 1908, Jogendra Nath Mukhuti, with 
two rate-payers of the Corporation, alleging that the Chairman and the 
Corporation had acted ultra vires, applied for and obtained a rule on 

the Corporation of Calcutta, the General Committee, and the Chair¬ 

man of the Corporation, and Bhoba Nath Sen to shew cause k ‘ why the 
Chairman and the Corporation should not forbear from accepting the 
offer of Bhoba Nath Sen, until after tenders had been invited in 

accordance with law and why the General Committee of the Corporation 

should not give notice by advertisement in local newspapers inviting 
tenders for the contract for unloading waggons of refuse at the lands called 
the Dhappa Square Mile, and for the lease of the lands and tenements 
situate at Dhappa known as and called the Dhappa Square Mile and also for 
the lease of certain other lands and fisheries aud fish hat contiguous thereto 
and why the Chairman and the Corporation should not otherwise proceed 
in accordance with law. ” 

The Rule came on for hearing on the 10th August 190 

The Advocate-General Mr Sinhci (Mr. Stokes with him) for 
Corporation. In the circumstances of this matter the Corporation 
full discretion to grant a lease of the premises and to arrange for the 
loading of the refuse-waggons without inviting tenders. Section 88 of the 
Calcutta Municipal Act has no application. The work of un¬ 
loading is intimately connected with the demised premises, and the 
[274] contract for unloading is a covenant of the lease, and is not such 
8^ falls within the purview of section 88. The Queen v. Gaskarth (1) was 
referred to. A similar section in the Public Health Act (38 and 39 Viet. 
C. 35) has been held to be merely directory. See Soothill Gppnr Urban 
Council y. Wakefield Bural Council (2). Under section 556 of the 
Calcutta Municipal Act, the Corporation has full power to grant a lease ol 
an V premises vested in them, on such terms as they may think fib. 

Mr. B.. C Mitter (Mr. B. L. Mitter with him) for Bhoba Nath ben 

supported the argument of the Advocate-General. ,, ,. 

. Mr. Chakravarti (Mr. Lahiri With him) for Jogendra Nath Mukhuti 
ln support of the rule. The Chairman and the Corporation have acted 
ultra vires, and this Court has jurisdiction to grant relief to a party 
aggrieved. The proper form of seeking relief is by an app ica ion un 
section 45 of the Specific Relief Act for an order in the nature of a man¬ 
damus. See The Bank of Bombay v. Suleman Somji (3J, In re Parana 

London County Council v. Attorney General <5). The ac 
case are covered not by section 556 but by section 88 of the Calcutta Mun^ 
opal Act. The true nature and not the form of the transaction mu t je 

of the refuse being a term in the lease, the lease itself was ancillary to the 
^ provision in the engagem ent, whi ch was for the d.sposal of the ret u-e 

<1) 11880) L. R. 6 Q. B D. 821. 

2 ' [ 190 5 ] 2 cb. 516. 

(») (1908) 19 O. W. N. 825. 


the 

has 

un- 


(4» \ 1905) 7 E- F,. 161. 

(5) [1G02] A O. 165. 

(6) (1890) L. R. 25 Q. B. D. Li. 
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of Calcutta It was sought to ovado ths opirafcion of section 88, by 
rO p ro c 0n bitH» tho transaction under the colour of a lease, thus committing 
a fraud on the Act. See Vlaxwoll oi Statutes, 3rd edition, pages 171* 
186, 475 ; Oraies on Statutes, 4th edition, pages 77, 2?3, 224. 

Cur adv. vult. 

86 C. 271=1 . , , . ^ 

1.0. 968 13 [275] WoonnOEFE T. This is an application for an order in the nature 

C.W. N. 129. of a man(Jamn , to comp 0 ! the Corporation to call for tenders in respect of 

the removal of fch° city refuse heforo giving effect to the proposals of the 
Special Committee appointed by it to consider the matter. This work has 
be°n done bv Babu Bhoba Nath Son since 1879 and has been carried out 
to the satisfaction of the Corporation. Ho has also during this period held 
a lease of the Bhappa Square Mile into which the refuse is dumped The 
Corporation consider that it is alvi c ahle that the benefit of the lease and 
the discharge of the work of unloading should go to and be done by the 
same person. As the-prosent lessee’s lease will expire next year the ques¬ 
tion of its renewal has Wn before the Secretary cf tho Corporation, the 
Estates and General Purposes Committee and a Special Committee, 
and they after a full consideration of tho matter have reported 
that it is advisable that the leas© of the Square Mile and the work of the 
romoval of city refuse should go together and be granted and made over 
to Babu Bhoba Nath Sen, Tho present proposals aro however for a 
different arrangement than heretofore. At the present time Babu Bhoba 
Nath Sen pays a rental for tho land and receives a sum of money for the 
work done by him. It is proposed now to grant to him a lease on the 
terms that he do the work of unloading without charge. This proposal is 
about to he put before the Corporation. Anothor person, who desires to 
get for himself tho contract for the unloading of the city refuse, objects to 
this being done. Ho and a ratepayer, whom he has associated with him¬ 
self, c a y that the proposal of tho Solect Comittee cannot be accepted 


without first calling for tenders. If thero is a discretion in tho matter 
then tho Corporation have full discretion. Tliov know far better than I 
do what is the best proposal to adopt in the public interest. Thero is no 
reason whatever to suppose that fchoy aro not guidod solely by the require¬ 
ments of such interest. Tho charges made on this head in tho potition are 
ridiculous. Tho point however heforo me is this, and it is a bare point of 
law, viz : Is tho discretion of tho Corporation [276] controlled by tho pro¬ 
visions of section 8R of the Municipal Act, which requires that in tho oase 
of conhracts for the execution of any work involving an expenditure of ovor 
Rs. 10,000, tenders should ho called for. Had there boon simply a con¬ 
tract, for tho unloading of tho rofuso at a certain charge then no doubt that 
section would have applied. This is not disputed. But the proposal here 
is that Babu Bhoba Nath Sen should do tho work without charge as a 
term and condition of a b ase of tho “ Square Milo,” whioh is granted to 
him upon this and other considerations. Section 556 enables tho Corpora¬ 
tion to loace any property vested in them fund the Square Milo is so vest¬ 
ed) on any terms they think fit. No tenders are required before tho pro¬ 
perty is leased. No doubt an agreement, for a leaso is a contract though 
the lease when completed is a conveyance. Further, a covenant in the 
lease is a contract, and in this sen c o the covenant in respect of the 
lease is a contract. The question, however, is whether it is 
a contract within tho meaning of section 88 and governed by it. It is 
of course conceded that the law cannot bo evaded by giving I, the 
form of a leaso to a transaction which properly falls under seotion 88 . 
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Whether this has been done must bo dotermino.! on the fact^ of each parti- 
oular case. A test, which may be applied, is this: —Is the covenant one 
which relates to the demised premises, or is it independent of them. In 
this case it so relates. The covenant and the lease aro closely related to one 
another. The refuse is unloaded into the Square Mile with a view not only 
to the disposal of the former, but the reclamation of the latter. And experi- 36 C. 271=1 
ence has shewn that this reclamation can be best effected when both the duty I. C. 968=13 
of unloading and the benefits of the lease of the land, are cast upon and ^ 
vested in the same person. The fact which is relied on by the applicant 
that the lease is terminable upon a different mode being agreed to as 
to the disposal of the refuse so far from destroying the relation to which I 
have referred, on the contrary confirms it. In my opinion the present case 
is not governed by section 88 and it is not obligatory upon the Corporation 
to call for tenders. To hold [277] otherwise would be to prohibit the 
Corporation from granting a lease without calling for tenders whieh the 
law does not require. The rule is accordingly discharged with costs. . 

As the rule was served on Babu Bhoba Nath Sen and as in my 
opinion the latter was entitled to be heard separately, separate costs are 
allowed to him and to the other party to the rule, the Corporation. 

Buie discharged . 

Attorney for the applicants : S. C. Mitter . 

Attorney for the Corporation : A/. L. Sen. 

Attorneys for the lessee : G. C. Chunder Sc Co. 

86 Cal. 27c (=1 I. C. 970.) 
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Hari Charan Sant v. Kailash Chandra Bhuyan* 

[6th May, 19 08.] 

Malicicw proiecution—Malice — RtaSbMbl* ani probable game— Damage i Liability 

oj complainant. 

Where it is iound that the defendant not only lodged the oompl uat before 
the polioe, bub virtually fabricated tales evidence to procure the piaiuufls 
conviotion, and there waB a want of revocable and probable o^uae tor the 
institution of the criminal case, the defendant must b3 held to be the real ana 

virtual proeeoutor and liable tor damages. 
r Bhui Chand Pairo v. Falun Bas U) followed- 
[Fol: S I. 0 12=10 0. L. J. 226=14 G. W N. 96.J 

Secord Appeal by the defendant, 

Hari Charan Sant, the defendant-appellant, charged Syama Charan 
Bhuyan and Kailash Chandra Bhuyan in two cases under section 4Ub ot 
the Indian Penal Code, with having committed criminal breach of trust in 
respect of five bags of paddy worth about Rs. 14. The Deputy Magistra e 
°f Alipur found the accused not guilty and acquitted them. T erea er 
the two accused instituted two suits for damages for malicious prosecu 
tion against the said Hari Charan Sant- at whose instance the crimina 
proseoution was instituted by the Crown. _ r - . : n 

The Munsif held that the defendant did not set the Magistrate i 
motion and could not be regarded as the prosecutor and concluded Horn me 
faots of the oase that fehere was reasonable and probablej sause or—e- 

* Appels from Appellate Deoreee, Nos. 596, etc , of U07, : ' g ^‘“ 0 ‘ December 
Anuada Prasad B.goui, Subordicate Judge of 24 ^ 

1906, modifying the decrees of Pankaja Kumar Chettcrjee, Munsif of Alipur, 

17th May 1906. . . 

(1) (1903) 12 0. W. N. 818, foot-note, 


1908 
May 6 . 

APPBLLAT E 
OlVlL. 

:e C. 278= : 
I C. 97C. 


36 Cal. 279 


l£?L)l.*3 UlOU UOOo^ Mlii'vJiiXD 


LVol 


tufcion of the criminal case. On appeal, the Subordinate Judge upset the 
fiindin- and the judfimeut ot the Munsif. characterising the evidence in the 
[ 279 ] "criminal case as false and finding th it there was no reason ble 
and probable cause for lodging the criminal complaint, that the defendant 
took an active and material part in the prosecution, and that the Magis- 
trate treated the defendant as the virtual prosecutor He then ore 
held him liable for damages and allowed Rs. Id to each of the accused 
as a solatium, besides other amounts for costs for processes and for en- 

gaging a mu kb tear. 


Babu Shiva Prasanna Bhattacharya for the appellant. Every¬ 
thing depends on the meaning of the word ‘prosecute.’ See Clarke and 
Lindsell on Torts, page 641. Narasinga Bow v. Muthaya Litlai UJ 
Duclhvath Kanin v. Mathura Prasad (2j, Qunnesh Butt Singh v. Mug- 
nceram Chowdhry (3) are all in my lavour. [Maclean C. J. But the 

findings of fact are against you.] 


I did not set the law in motion. There is no charge that I misled 
the police. BkuI Chanh'a Potro v. Palun Bas (4) proceeds on the basis 
that there was want of reasonable and probable cause and is distinguishable 
from this case. Ilero the ca-o is the other way. Abrath v The North 
Eastern 'Railway Company (5) cited in the case cited above has no 
bearing. [Maclean C. T. Eiiz-John v. Mackinder (6) is against you.] 
Wyatt v. Whitt (1) is in my favour. My client was interested in watching 
the proceedings and therefore appointed a mukhetcar. It is really the 
Court inspector, who prosecuted. See also Criminal Procedure Code, 
sections 593 and 594. 


Mr. G. Sarkar for the respondents was not called upon. 

Maclean C. J. This is an action for malicious proseoubion. iho 
defendant, it appoars, gave information to the police, upon which the 
plaintiff was arrested and brought before tho Magistrate and subsequently 
acquitted. The case comes [280] before us on scoond appeal, and we 
must take tho findings of the Judge in the Court below as binding upon 
us. That Court has decided against the appellant and decioed a very 
small amount of damages. 3 he appellant appeals : and he says that the 
action would not lie, that he was not the prosecutor, .but that tho police 
wero the prosecutors. Now, what are the findings of the Court below r V 
There are findings of malice, findings of want of reasonable and probable 
causo for the institution of tho criminal case. Tho Judge 

also finds, “ 1'ho defendant did not only lodge the complaint before the 
police, bub did virtually fabricate false evidence to procure the plaintiff’s 
conviction. The defendant did actually appoint a mukhtear to prosecute 
tho plaintiff’. Tho mukhtearnu-mah shows for what objeot the mukhtear 
was appointed, lb was clearly stated in it that tho mukhtear was to 
prosecute,’ and tho evidenco is that the mukhtear did aotully 
cross-examine the defence-witnesses before tho Magistrate : and, as 
stated beloro the Magistrate, treated tho- defendant as tho virtual prose¬ 
cutor. I think upon those findings it is clear that the defendant was 
the real and virtual prosecutor. The case is identical with the case 


m 11902) I L. R. 2f> Mad 8C>2. 

12) (1902) I. X,. lb £4 All. 317. 

(8)11812) 11 B. L. R. 821. 

14) (1908) 12 0. W. N. 818, foot note 


IV ) 1 App. CaeeB 247. 

16 ) 11888/ L, 1111 Q. B D. 440: 
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L. (7; (IbCO) 99 L. J Kxcb D. 198. 
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of BhulChand Patrov. Palun Bas (1) and in the judgment in that 1908 
oase some English authorities are referred to, which support the may 6. 
view of the present lower Appellate Court. I might almost avad myself 777 
of the lauguage of Chief Justice Cockburn in the case of Fitz John v. Ma-c- v GlVlL> 

kinder (2j, where he says, “ 1 can only say that in my opinion it would - 

be a lamentable reproach to our law if a claim for redress for so grievous a 36 C. 278=1 
wrong could be defeated by legal difficulties of a purely technical char- I. C. 970. 
acter.” I think in this case it would be lamentable if, taking the facts as 
found, it were held that the plaintiff had no redress. 

The appeals, therefore, fail and must be dismissed with costs. 

Dossj. I agree. . 

Appeals dismissed . 


36 C 281 (=9 C. L. J. 199=13 C. W. N. 197=5 M L. T. 97=1 I. 0. 970=* 

9 Cr. L. J. 452). 

[281] APPELLATE CRIMINAL. 

Before Sir Francis W. Maclean , K. C. I. £7., Chief Justice , and 

Mr. JusUce Carnduff . 

Fanindra Nath Banerjee v. Emperor.* 

[28th November, 1908.] 

Charge —Jury — Heads of charge—Contents of, and time of recording 
heads of charge—Misdirection of Jury-Omission to read whole of 
the depositions' of witnesses-Omission to direct jury to draw a 
“ presumption ” against the prosecution , when certain witnesses 
were not called—Direction in rioting cases Oral proof of \ tateme ^ 
by witnesses to the police - Criminal Procedure Code (Act 
ss. 162, 297, and 367 Circular Orders of the High Cowrt, Chap.Ii 

Order 59- Evidence Act (2 of 1872) ss. 114, III. (g) and 15 1-Indian 

302 

Penal Code (Act XLV of 1860) ss. 141* and 

It 1 b not necessary that the heads of charge to the J^y ba°writtan asfeoon 

to writing before delivery o! the oharge, bat they ? a * T , . mind. 

as potsible thereafter and when the faots are Ireih iq t 2 . substance 

The heads ot charge should represent w.th ab.ohite aooaraay thei t ubatano 

ci the charge, and be such as to enable the High ^ourt on appeal to m 

distinctly, whether the oate was fairly a “ d n ^ r0 ^' ^ a! erred t0 
Circular Ordtrt of the High Court, Chap. J, Order 69, ™ Ierred deDOB j t ion 0 of 
It ia not inoumbent on the Judge to teed the whole of the depos.hon ol 

the witnesses to the Jury. It .s enough that references have been mans 

them so aa to sufficiently attraot their nt ‘®“ uon . t °. . ' itl 0O ma uy words, 
itnot necessary that the Judge should d.r®ot the Jury, in so many w 

that the om.ssion ol the prostoutton to oall certa it « ( g ) that tbeit 

sumpt.on," under the Evidence Act (I ol lb 72 ) e lii ui^ ^ tha 

evidenoe would be unfavourable to * h ® j‘^ e a „ 0 m suob omission. 

Jury might properly draw any mlerenoe they Pi tQ tbe J ut y, if the 

Seotion 141 ot tbe Penal Code ie ® uffl01 ® ? Ji d „ wlth th , oomna on object 

Judge has told them that, H five persons go n ^ atlon 0 , the common 

ot murdeting a man, and II be is killed ha thei pro eo^ ^ tqually guilty of 

obieot, then, no matter who struok the fatal bio , 

302 

murder under sa of the Penal Code. 

Stolion 1C2 of the present Criminal Erooeiura G ° o d ® o ® ,0 y gi‘ a9 evidenoe, hot 

record of the statement o! a witness ta e Bvideaoe A^t as to proof of 

doea not over-rice the general P £0Vl * l ° h sU tement is admissible [282] undee 
such statement by oral evidence, and suofrj^ tem---__ 

77^..i im.1. “* ori " u ' 

SiBgiona Judge ol Jessore, dated tbe 5ih of Jo 


U) (1903) 12 0. W.N.818. 


^2) (1861) 9. 0. B. N. 8. 588. 
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8 . 157 of the Aot in oorroboration of the evidence of the witness given at the 
ir si 

Tne proviso to section 162 of the present Code is confined to, and is for the 

benefit of, the aooaasd. . . 

Qtvn Emma* v. Bhairab Chunder Chucker >utty (1- distinguished, Emperor 
v tfarayan Raghunalh boiki 2 % ptr Btjunac J., di-sented from. B q, v. 
Utiamchand Kapuuhand i3 , and Empres* v. Kali -hum Ohunan (4) referred 
to. 

[Fol: 11 Cr. L. J. 285=6 I. 0. 101 = 7 A. L. J. 468 ; Ref ; 86 Cal. 659=13 C. W. N. 
680=10 Cr. L. J 186=2 I. C. 841 ; 35 Mad. 247 =22 M L. J 490=1912 M. W. 
N. 207 = 14 l C. 849=13 Cr. L. J. 305 ; 35 Mad. 397=1912 M. W. N. 549=14 1. 
C. 896=13 Cr, L. J. 352 ; 16 Bom. L. K. 603 ; 11 Cr. L. J. 117=5 I. C. 357 ; 35 
1. C 657=17 Ci. L. J. 353=1 Pat. L. J 317 ; 60 I C 785 ; 33 0 L». J. 180 *61 

i. C. 1003 ; 86 l 0. 209=48 M L J. 195=1926 A 1. R. (Mad ) 579 ; 96 I. O 990= 
• 43 C L. J 488 ; 48 Mad. 640 ] 

CRiMiNAL APPEAL8. 


Thk appellants were tried before the Sessions Judge of Jessore with 
a Jury who, by a majority of four to one, convioted them under 


308 

sections of the Penal Code. The Judge, accepting the verdiot of the 


149 


majority, sentenced the accused to transportation for life on the 5th June 
1908, and they now appealed to the High Court. 

Mr. K. N. Chowdhry (Babu Narendra Kumar Bote with him in 
No. 693, and Babu Monmotho Nath Mukerjee in Nos. 694 and 695) for the 
appellants. The heads of charge were not written out till a month after. 
This is not contemplated by the law. Refers to s. 367 of the Code. The 
Judge has misdirected the Jury on several points. He has not read out the 
medioal evidence to them, nor has he told them that the omission of the 
prosecution to oall important witnesses raised a presumption that their 
evidence would have been unfavourable to the Crown : Sec the Evidence 
Acts. J14, III. ({/). His direction to the Jury on s. 141 of the Penal 
Code is not explicit. He has further wrongly admitted oral evidence of 
the statement of a witness made to tho police during the police investiga¬ 
tion. Suoh statement cannot be used under s. 162 of the Code to corro¬ 


borate the witness giving evidence in Court: See Queen-Empress v. bhairab 
Chunder Chuckcrbutty (1) and Emperor v. Narayan Raghunalh Patki (2). 

babu Atulya Churn Bose and / abu Bunkim Chunder Sen 
for the Crown. S. 367 does not require a writteu judgment [283} 
in such cases. The medical ovidenoo was substantially dealt with 
in tho Judge’s charge, S. 162 of the Code does not over-ride tho general 
rule in s. 157 of the Evidence Act. See Beg v. Uttamohayid Kapurchand 
(5J and Empress v. Kali Churn Chunari (6). 

Maolkan C. J. and Car .duff J. These oases were tried before a 
Judge and Jury. The Judge agreeing with a majority of the Jury, four 
to one, convioted the prisoners of an offence under sootion 302 read with 
section 149 of the Indian Penal Code, and sentenced them to trans¬ 
portation for life. The appeals, therefore, cannot suooeed, unless the 
appellants can satisfy us that there was somo misdireotion by tho learned 
Judge in his oharge to the Jury. The first criticism upon the action of 
the Judge is that, whilst the verdiot was delivered on the 29th May 1908, 

al* 6 -? eQ ^ eQC0 was passed on tho 6th June following, his oharge 
to the Jury was not written out until the 29th June. Referenoe 
has been made to seotion 367 of the Code of Criminal Procedure. That 
seobion does not assist tho appellants, for there is a proviso that M in trials 


(1) U898»2 0. W.N 702. 

(2) (1907) I. h. R. 82 Bom. 111. 
(8) (1874) 11 Bom. H. 0.120. 


(4) (1881) I. L. R 8 0*L 164% 

(5) (1874) 11 Bom. H. 0.120, 

(6) 11881) LL.R.8 Gal. 1D4. 
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by Jury, the Court need not write a judgment, but the Court of Session 
should record the heads of the charge to the Jury. There is nothing 
there as to when it must be written, as in the case of a judgment by the 
Court dealt with in a preceding part of the section. If we refer to the 
Circular Orders of this Court, Chapter I, Order 5), we find an express 
order to the effect that it is not necessary that the direction to the 
Jury should be reduced to writing before delivery, but it is essential that 1 
the u heads of charge” (section 867) placed upon the record should repre¬ 
sent with absolute accuracy the substance of the charge, and be such as , 
to enable the High Court, in the event of an appeal, to see distinctly,' 
whether the case was fairly and properly placed before the Jury. Whi s , 
therefore, there is nothing in the point to assist the appellants, we think 
it is very unsatisfactory that the charge bo the Jury was nob, in the case 
before us, written out until [284] the 29th June, nearly three weeks 
after the sentence. We are strongly of opinion that in these oases such 
charge ought to be written out as soon as possible after the charge to tne 
Jury has been actually delivered, and when the facts of the case are fresh 

in the mind of the Judge. 

The first point of misdirection is that the Judge did not read the medi- 
cal evidence to the Jury, but one has only to took at the charge ° . ' 

there were frequent references to the medical evidence. ^herei i 

that makes it incumbent upon any Judge to read the w 0 0 ° , 

tions of the wionesses to the Jury, and, we think, in the pr 
medical evidence was sufficiently attracted to their at en ion. 

Then it is said that the Judge'did not sufficiently warn'irticularfy 
the omission of the prosecution to call certain witnessa-. a P b 

the palki-bearers, raised a presumption that their evidence 

ni (g) of the Evidence Act. Ib is perfectly true tha mlh s charge we 
do not find the word “ presumption,” bub again an t> inferences 

they pleased from the fact that, these witnesses were not called. 

is no substance in this point. 

Then it is suggested that the Judge did not Sufficiently explain tK) the 

Jury the provisions of section 141 of I “ d, “ ^r^to*theJury 
appears from a note made by the Judge that common 

«r. told that, 11 the live petsone wentm . Jirfy *“ “„ s800 . 

object of murdering Banku Behari, and, if he w fchem s t ruc k the 

,\ 0n of that common object, then, no matter w gu ilty of mur der 

blow or blows, which caused death, all would Q Penal Code. We 

nnder section 302, read with section 119 of the Tndge as appears, 

scarcely think we should be justified in saying, i . 0 ^is point. 

^ addressed the Jury, that there was any real misdirection 

There only remains the question whether the \28&] the police 
wrong in admitting oral evidence of a statemen fc be The 

by a witness to corroborate that witness s V * Queen' Empress v. 

appeHant relies upon two reported cases cage q£ Emper or 

Bhcnrab Chunder Chuckerbuttv, (l) anc ^ ^h 

v. Narayan Baghunath Pathi (2). -------— 
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36 C. 281=9 
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lq08 In the former it was held that the geaaral provisions of section 157 of 

Nov 28. the Indian Evidence Act of 1872 were overridden by the special provisions 

- of section 162 of the Cole of Criminal Procedure. But the Code then under 

,\ppbllat# consideratiion waS the Code of 18^2; the language of the corresponding sec- 
Criminal, tion 162 of the present Cole is materially different. That case is, conse- 
36 C. 281=9 quently, distinguishable. In the other case the point now raised was not 
C.L J. 199=3 decided by the Full Bench in Bombay or beforo the Court, though there 

are some obiter dicta upon it by one ot the learned Judges, Mr. Justice 

197=9 HI. L. 

T. 97=1 I. C. Beaman. 

970=9 Cr. L. j| 1Q language of the respective Codes of 1872, 1882 and 1898 
<r ' 452, are different, "in that of 1872 section 119 enacts : —“ No statement 

so reduced into writing shall be signed by the person making it,^ 
nor shall it be treated as part of the record or used as evidence.’ ’ 
Section 162 of the Code of 1882, on the other hand, was thus express¬ 
ed “No statement, other than a dying declaration, made by any person 
to a police officer in the course of an investigation under this Chapter 
shall, if reduced to writing, be signed by the person making it or be used 
as evidence against the accused.” The present section 162 provides 
that:—“ No statement made by any person to a police officer in the 
course of an investigation under this Chapter shall if taken down in 
writing, be signed by the person making it, nor shall such writim.i be used 
as evidence.” 


In the case of Reg. v. Uttamch'ini Rxpurchand (1) it was held that 
the provisions of section 155 of the Indian Evidence Act of 1872 were 
not controlled by section 119 of the Act of 1872 the Criminal Procedure 
Code then in force. This view was approved of by Wilson J. in Empress 
v. Ralx Churn Chunarx \2j. The point may be shortly summed up thus. 
Sec- [286] tion 157 of the Evidence Act allows the statement by way of 
corroboration to be proved. Section 162 of the Criminal Procedure Code 
now in force, enacts that, if any such statement as is now under consi¬ 
deration is taken down in writing, the writing cannot be used as evidence. 
If it be said that it is a refinement to hold that the writing cannot 
be admitted, bub that the statement, if notj. reduced to writing, can, the 
answer is that the Legislature has chosen to alter its language in section 
162 of the present Criminal Procedure Code, drawing a distinction between 
the statement and the writing. 


We may add that we have nob overlooked the proviso to the present 
section, but that is confined to and for the benefit of the defence, as the 
prosecution have free access to all the police papers. 

There is nothing, therefore, in the special provisions of the oxisbing 

Code to over-rido the general provisions of the Evidence Act as to the proof 

by oral evidence of former statements; consequently the oral evidence 

here objected to was rightly admitted by the lowor Court. Wo may add 

that, apart from this, there is sufficient evidonce on the record to sustain 
the conviction. 

The result is that we affirm the conviction and sentences and dismiss 
these appeals. 

Ajipcals dismissed. 


(1) (1974) 11 Bom. H. 0. 120. 


(2) (1881) I. L. R. 8 Cal. 154. 
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[287] APPELLATE CIVIL. 

Before Mr. Justice <h arfuddin and Mr. Justice Goxe . 

Udoy Chandra K.k.tt v. NkIpb^ Naba^an Bhup.* 

[13th Ja “ Ua 5 0 V 6 ’_ P) . umption ; i to amount oj r en-- 
Bitijal Tenancy Ac' (VIII of 1885 , «». 60, 106 -Pr ump 

Vermont tenure. v>efor* tbe P-rmanent 

The plaintiff's rre^essorB held a tenuie tb r e ^ enure wa « ppl't op into two 

Bettlement at a rental of Rs 4-80 0 lo tbw Reoord of Bi*b 0 of 1J0 ® 

tenanoies eaoh bearinp; a rental of Ra h * , rent. The pontiff brought a 

the tenure wa=» ascribe* aa not held a Maiming the tenure to be a per- 

suit under .. 106 ot the B-ngjl T®"°v * - 

manent one, and the rent as died m P P shape 0 | the two new 

Held, that the old tenure did not a g a oted by the division 

tenancies. the land held by tb. t««. / ot . 

linger olaaBQ 3 of arotion 50 of the g _ _ 13 q W. N 412 : 

[Bel. 14 0 W. N 335 - 11 O T,. J 86 : 1 J‘^l’o^t92^A '.B. I Cal. 66 ; 78 l. 0. 744; 20 

38 Oal 845:78 1 0.912=30 Vt C 707 - 96 I. C, 884.3 
0. W N. 1002 = 24 0. Ti. I. 275=36 T. C 707 , W «. 

Second Appeal bv Edoy n>wa» paying a rental 

7 be plaintiff ms a tenure-holder injesp epare a in 1906 , the 

ol Rs. 2-4-0. In the record of rights "hum ^ mpnfc officer as not 

tenure in question bad been recorded V? Thereupon, tbe plaintiff 

permanent and nob bold upon a bxe • Te nancv Act claiming the 

brought a suit under section 106 of tb ^ enhancement, 

rent to be fixed in perpetuity and not ecnr c held the original tenure, 

It appears, that the plaintiff s-pre -c v ren \ }Q \ 0 f Rs. 4-8-0 for 

since long before tbe Permanent Settlem * . to two eac b bearing 

the entire tenure. In 1684 tbe tenure was split up 

a rent of Rs. 2-4-0. ... ren t was not fixed, nor was the 

Tbe defendants contended that tbe ren 

tenure permanent. . t-hat tbe plaintiff bad held the 

The Settlement Officer having found Jbi\ ™ t J Q [ 28 8] time of the 
tenure practically on an unaltered re .g - n terms praye 

Permanent Settlement, gave a decree to the pi in 

The defendants appealed. TbetJJ^ppeafSselvSs follows 
decree of tbe first Court and alowedttoapP^ wa6 faulty. 

“The ooDolusion arrived at b, the **«•*•« u part ot 0 w. wh«oh W 

found that the tenure held by the tenant at Bs. ^ haV mg been »P'“ 

«t the time of the Permanent Settlement at . b0 mote 

two since that Settlement. t tenures so oteated ® 8 two 

“Although the aggregate rental of the t ffleot 0 , tbe division was to teQUI0i 

than the rental of the original tenure, y plaintiff at Ra. 2-4 0 tly rent 

tenures, that is to say, the tenure held ^‘^Settlement, and o^sequenUy^ g0> 

whioh cams into existence smoe the Pe have overlooked •‘ ra iyat" and 

was veriable. The Settlement Officer eeemed « ^ ^ holdm g of a ra.y 

olanse (3) of the Beng.l Tenanoy Aot, app rfc 

Mm Bern C» a.dra r „„t; lor » 

that there was no change id . . was held at Rs. 4-o-U, 

convenience the original tenure, w ' __— -- TTTBernard 

— ----^TagauSt the dtocee oi 0 f 

« annf? ««verBing toe 


1909 

JAN. IS. 
APPFLLATB 

Civil. 

36 C. 287—1 
I. G. 4 *13 
C. W. N. 410 


~~ r A l ,paal Irom AppeTl^Deoree, Sc^J* juue “ 907 
7. Nioboll, Special Judge of 0 f that P>8triot:, d 0t 

iayed E^har HueFain, Settlement Officer oi 


169 



86 Cal. 289 


I INDIAN BIQB OOOBf BflPGBtB 


tVol 


1909 into two parts bearing an equal jama of Rs. 2-4-0. The plaintiff fcenure- 
# Jan. 18. holder would be entitled, therefore, to the benefit of the presumption under 
— clause (2>) of section 50 of the Bengal Tenancy Act ^he following eases 
W0re referred to; Soodha Moorhen Dass^e v. Ramcfiittee Knrmo^ar (t), 

- _ * Sh°ikh Mongola v. Kumud Ghunder Simh (2), Raj Kishore Mookp,*j*p, v. 

36 C. 237*1 Jdureehur Mookerjee (3J and Kasheenath Lushknr v. Bamasoonduree 
I. 0. 4=13 jr) e fri a (4j. 

C. W. N. 410 rpj ie Adiwate-Gmeral {Rouble Mr. S. P. Sinlin t\ (Babu Bas^nta 

Kumar Bose, Babu Mukunda Nath Roii and Babu itnl Chandra Cutt 
with him\ for the respondents. The judgment of the Special Judge is 
quite sound. Section 50 of the Bengal Tenancy Act deals with the 
protection as against enhancement of rent. Any person claiming that 
protection must prove that he held the fc-nviro at a rent never changed 
[289] from the time of the Permanent Settlement. When a tenure is 
split up since the original settlement, it becomes a new contract. In this 
case the settlement is split up into two, and it becomes two contracts in 
the place of one oiiginal contract, formerly, one suit was necessary for 
realization of the arrears of rent, now two suits hav > to be brought for the 
same purpose since the splitting up of the rent. The tenure was divided 
into two in 1884, and hence the protection unlor section 50 of the Ten¬ 
ancy Act cannot be claimed in bbis case. Unlor clause f3) of section 50 
of the Act a tenure-holder cannot claim that protection. 

Babu Hem Chandra Mitter , in reply. 

SHABPriDDIN AND 'Coxe J.T. The plaintiff is the appellant. A 
record of rights having been prepared the plaintiff was recorded in it as a 
tenure-holder and his tenuro as net held at a fixed rent He brought 
a siiit under section 106 of the Bengal Tenancy Act before the Settlement 
Officer who decreed the suit and held that the tenure of the plaintiff was 
very old, in fact, existing from a period of 1,50 years beforo 1994. On 
the defendant appealing to the Subordinate Judge, that learned Officer 
held that, inasmuch as the original tenure, of which the rent was 4 Rupees 
8 annas, was split up into two tenancies in 1291 (1884), that old tenure 
ceased to exist and under the new contract instead of that old tenure there 
sprang up two new tenancies at the rental of Rs. 2-4-0 each. On that 
ground he held that the plaintiff was not entitled to claim that bis tenure 
had existed from the time of the Permanent Settlement 

P n n,S lr r n : ! n !°A ia i b r t0 01,11150 of section 50 of the 

fnd f i°l.nU5 e H‘? rned ,),oa(1 -' r for the plaintiff appellant, 

nlaintiff’s nnnfnntinn T *1 lft t *'hn presumption arises in favour of the 

that section, which is a special protee nn f 7 ^ 3) ° ? 

ration of section 50 so far as it rektesTo ,„n 

land, which formed with it a single T 

held under a contract with the landlor r, , plft,ntl<T * P rodoo0ssors 

ing a rental of Rs. 4-8-0, whicl. lu RqU '' ’°rU fco . ono fconnre beftr - 
eaoh bearing a rent of Rs. 2-4-0 ft L up lnl ° ,w ° tenftnc,FR 

that as a matter of fact there has ' l’ C ° nfc ° nd ^ 011 bolmlf ol fche P 1aink ' ff 
or in the rate of rent. What n ° “ hans ° pifc hor in the rent - 

convenience, the old tenuro has U 1,0 ? n don0 i<! that, for the sake of 
jama. But as a matter of fw cl,v,flp(1 ,n t° two hearing an equal 

tenancies, not under the contract „nU° ?7 4 thero 1,avo Wn t,iro 

(1) ,(1S78) 20 W it. 410. -— — d f i which tlio old tenuro was held, 

(2) (1900) 5 0. W. N. f.O l8) <l p R9> 10 W. R. m. 

14) 11888) 10 W. B. 129. 


(1) i( 1S78) 20 W It. 410. 

(2) (1900) 5 0. W. N. 80. 
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Vila] 

*.*«.«* A 

Tb « -'—rr; z »». ,«,^ *»*. » u ^, 

and for payment of arrea exists j n tbe shape of these two new 0lVia 

cannot be said that the old tenur i and held by a raiyat in - 

tenancies. 1 be words so at ’ \ mv \y that tbe operation of the 36 C. 287—1 

section 50, sub-section ^ J 0 tenure-holder, is affected by 

section so far as it relates to land he,d by a fcenn ne „ itfa it a sing l e <>. W. H. 

the separation of the land from other land, wmen 

tenure ' u : n ir that the judgment of tbe Special 

Under these circumstances, we ^ accordingly dismissed with costs. 

Judge is unassailable. Tins appeal 4 , dismissed. 
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Before Ur. Justice Earmgton. 

Jameson & Co. v . Scott.* 

[10th f 

Bill of eojclia«g«—Retire of bill fc, J‘^° r ' QC0 ‘ f or . d 

—Drawer’s nght of action ag theit 0I d 6 i was accepted by B- an 

A bill ot exohanga drawn by Oo***“*, the bl « Tbe mil was p re 
was endorsed by 3■ & Co «^wbo^ ^ q deb,ted 1 & Co.^ 

gented at maturity was y, n d ro ;utned the A^nthe hill 

aooouat with the amount °* *• ™\ 0B by ^ & Co agam8 t 8. on tbe 1 

without re-endorsemen.. . , t0 9 ue the aooeptor on the bill, by 

Held, that the dtawera had the ng ^ QQ tbe contract oontame 

virtue oi being a party to aooeptor. 

bill between themselves and the 

Original Suit. change for the sum of £471-4-3, 

This was a suit on a bill 0 . tb0 drawers of tbe bill, against 

instituted by Messrs. John Jameson, 

the defendants, tbe acceptors thereof. September 1906 , Messrs. 

By a written agreement, on business as Wholesale 

John Jameson, Ltd., a London d tb0 ft im of Messrs. Lilioo 

Wine Merchants and Distillers, app0 b r their sole agents in India 

C„., oi *cfi film J.W. ScM ■ «« ; spirits sofi «»«■ “ d s 

for the term of seven years for the - for the wines and spin 

it was provided that the defenda but that duiing the hist, V 6 * 1 

supplied to them by bill at six months, but tn ^ ^ {or a further 

the plaintiffs were to renew any deten datitis. 

period of six months, if desired y ^peryatched four consignments 

During September Sepremfi- >*»• 

the plaintiffs drew a bill of exchange to “ Tbe defendants 

months’ sight in respect of these Utfl « s a{bor date to save the 
duly accepted this bill payabl as a ss<.nt,td to by the P ^ 

trouble ol renewal, and this exttn bauK-^is Me^sis. u ^ aie(1 uQ 

The plaintiffs dbcounted tbe luitboi muouewtn- a P^ . tb0 

and indorsed tbe bill to tbar oidei. ^ 

the back of the bill purp orting to ** ---- 

----No. 1*9 oi ^08. 
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Allahabad Bank. The bill was presented for payment on maturity, was 
dishonoured and was duly protested for non-payment. Thereupon Messrs . 
f‘ox & Co. debited the account of the plaintiffs with the amount of the 
bill and returned the bill to the plaintiffs, without re-indorsing the bill in 
their favour. 

The defendants admitted acceptance of the bill and that it was 
dishonoured on maturity, but took the plea that the plaintiffs had not 
established any cause of action against the defendants, inasmuch as the 
bill had been indorsed to Messrs. Cox & Co. or order, and the latter had not 
indorsed it back to the plaintiffs and that in consequenco the plaintiffs had 
no right to recover on the bill. 

Mr. Camell (Mr, Stokes with him) for tho plaintiffs. The plaintiffs- 
drawers have the right to sue the defendants-aceoptors on the bill. Messrs. 
Cox & Co. the indorsees returned tho bill to the drawers as useloss, and 
by so doing abandoned their rights on the bill. See Byles on Bills, 16bh 
edition, page 200. The plaintiffs’ account with Cox & Co. was debited 
with the amount of the bill, and they looked to the acceptors. Each party 
to a bill is a principal debtor to ovory succeeding party and can be proceed¬ 
ed against as such. See Negotiable Instruments Act, sections 35, 37. 
Nothing has occurred to extinguish the acceptors’ liability to the drawers. 
Tho indorsement did not amount to an absolute transfer of all the right, 
title and interest of tho drawors in the bill to the indorsees. The drawer 
is in the position of a surety for the acceptor in respect of an indorsee, 
and would on payment be rolegated to the rights of the indorseo. Again, 
by section 32 of tho Negotiable instruments Act, “tho acceptor of a bill 
[293] of exchange at or after maturity is bound to pay the amount thereof to 
the holder on demand,” and section 8 detinos tho term “ holder,” within 
which definition, it is submitted, the plaintiffs come. See also 
section 59. If the bill had boon re-indorsed to the plaintiffs, they would 
have had the right to sue as indorsees : but without indorsement, they 
havo in their original capacity as drawors a right of action on tho bill. See 
Simmonds v. Parminter (1), Pownal v. Ferrand (2) and In rc Overend 
Gurney & Co., Exparle Swan (3) and Chitby on Pleading, Vol. II., pago 102. 

.hr. (J. H. Das (Mr. B. L. Mitt-r with himj for tho defendants. When 
the plaintiffs indorsed the bill by a sp cial indorsement in favour of Cox & 
Co., all the right, title and intorost in tho bill passed from the plaintiffs 
to Cox & Co. 1 hereupon Cox & Co. alone had the right to sue 
on tho bill. A negotiable instrument can bo transferred only in 
one way, by indorsement and delivery. Son Harrop v. Fisher (4J and 
Whistler v. Porsler (5). Hence, until tho bill ha* 5 been roindorsed to the 
plaintiffs, they can have no cause of action on tho bill. Otherwise, if after 
this suit the bill got baok into tho hands of Cox & Co. they, as indorsees, 
would still be entitled to sue the acoopbor. Even if tho bill is considered 

as in the nature of an actionable claim, undor seotion 130 of tho Trans- 

er o roperty Act, tho transfer of such a claim can only be effected by 
the execution of an instrument in writing. The plaintiff cannot now pur- 
port to sue as a surety, as no such caso was mado in the plaint. 

• A ^ IrvGi0N J- Ibis is an aotion by tho drawor of a bill-of-exohange 
gains e aoceptoi. It is admitted that tho bill was accepted by tho defen¬ 
ds? ^] s k° nour °d at maturity. Tho bill was drawn to the or- 

~7T77T^ yiff apd Was in ,iorSed b y tho plaintiff to tho order of Cox & Co. 

V, [ «6ij 6oo,»TN'."a'i'88.- 


(2 1 (1827) 6 B & ,39. 

(8) \16D8) L. K 8 Eq 814, 882. 


(5; [1868) Soon, N. B. 218, 266- 
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[294] On the back of the bill there appears a further indorsement 
purporting to be made by Cox & Co in favour of the Allahabad tank, but 
as to that indorsement no evidence of any Fort has been given and so far 
as the case stands the drawer indorsed the bill to the order of Cox & Co lb 
has al c o been proved that Cox & Co. discounted the bill and credited the 
plaintiff with the proceeds, and when the hill was dishonoured Cox & Co. 36 C 291=1 
dobited the drawers’ account with the amount of the bill. It has also been I-C. 972. 
proved that after dishonour and after the account of the diawei had been 
debited with the amount of the bill, the bill was returned to the drawer by 
Cox & Co. Under these circumstances the defendant says that the plaintiff 
has no right to recover, because the bill was indorsed to Cox <$c Co. or order, 
and Cox & Co. have not indorsed it back to the plaintiff. The answer, I 
think, is that the plaintiff is suing by virtue of being a party to the bill and 
issuing the acceptor on the contract contained in the bill between himself 
and the acceptor. From the fact,that the drawor’s account was debited 
with the amount of the bill and the bill was sent back to tbo diawer. I 
infer that Cox & Co. returned it to the drawer as a bad bill and left the 
drawer to take any course they thought proper with legard to it, they 
having protected their loss by debiting the drawer’s account with the 


amount. , 

Under these circumstances, is the drawer entitled to sue the acceptor < 

He has possession of the bill. The bill expresses what the acceptor 
agreed to do as between bimself and the diawer. In .my opinion the 
drawer is entitled to sue the acceptor, who has failed to cairy out the 
agreement he entered into under the terms of the hill. It has been 
argued that, if the holder of a hill is entitled to sue the acceptor, the 
result would be that, if the bill now got back into the hands of Cox & Co., 
they, as indorsees, would still he entitled to sue the acceptor. 1 do no 

think that argument is well-founded and for this reason:—They would 

have no greater rights on tho bill, if they took it now, than the person 
from whom they got it ; and if they took it from the plaintiff, who had 
sued for [296] and recovered judgment on the bill they would not be en¬ 
titled to recover from the acceptor. Ihe result is there must re ju n men 
for the plaintiff for the amount shown on the bill* '1 heie will He interst 
on the bill from the 28tb September 1907 at 6 per c nt. and interest on 

decree at 6 per cent. The defendant must pay the plaintiff s costs. 

Suit decnea. 


Attorneys for tbe plaintiffs : Orr, Dignam & Co. 

Attorney for the defendant: M. N. L/utt. 

36 Cal 2<6 (=i3 C.W.N. o7 » = l I- C. £73=9 C*. L. J. 443) 

[296] APPELLATE CRIMINAL. 

Before Mr. Justice Holmwood and Mr. Justice Byves. 

- ■ * ~ 

Baijnath Dhanuk v. Emperor.* 

r 2 nd December 1908 .] „/ t u 

kicting~-Right of private defeat— Vse oj ex ess-ve violent by tom* 0 J { ™ 

other mml.rs ,onU, mn% inn. and a£ng and atetUng 

-ill-on Pinal Cede Act XLV of i860,58.99,14-, 148 a> d 326. 

11 the aoouaed are juntitird iu resieiiDg t e ■ the oomrooo tbjeot 

be oobtndeied aa members of #d unlawful aesem y. members there¬ 
to aetert a rijibt to the diepated land and oirop . * h m rr>be ra 

_0fma> have o* p»i*a-e d«/ecoe . ■ -- m -- — 

• Criminal Appeal No. 705 of 1'. 03, again*! the order of H. W. t 

BccbIcdb Juu'ge ot Pama, dated 80tb July tflOo. 
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iVoi 

continue in it, alter the others have exceeded tho right by the infliotion o! 
unnecessary violence, and aid and abet the latter, they also must be considered 
as having exoeeded the right. 

In the matter of K a ice Mur,die (1) referred to. 

Where the acou^ed, three of whom were armed with a sword, a gara*a 
(-c the) and a loo^naa (irun-sbod stick) respectively, and the rest with lalhis, 
wont in a large body to a o-rtain disputed land, where the labourers of the 
op, osito party we>e reaping some miuouri crops, and attaoked th«m, fatally, 
woundiug one and tevtcoly injuring another, it was held that the aaoused Who 
ordered the attaok, and those* who used the sword, garasa and lebanda bad 
exoeeded the right of private doteace, and so also the others, who continued in 
the unlawful assembly thereafter and aided and abetted the former. 

[Disfc 33 ('ai. 327-10 Or, L. J 245=3 I. 0. 96=13 C. W. N. 827; Ref. 1 Lab. G02»22 
Cr. L. J. 177 = 60 I. C- 33.] 

Criminal Appeal.- 

I'll is appellants Baijnath Dhanuk and others were tried before 
the Sessions Court of Patna by a Jury on charges onder sections 304, 326 
and 1.18 of olio Penal Code and, except Ram Sahai, also under section— of 

149 

the same Code. The Jury unanimously found Ram Sahai guilty under 
sections 326 and 148, and the appellants under section 147 of the Code, and 
acquitted the others. The Sessions Judge agreeing with the Jury convic¬ 
ted Ram Sahai and sentenced him to live and three years’ rigorous impri¬ 
sonment, respectively, on the two charges [297] proved against him, the 
appellants liaijnath Dhanuk, Ghansyam Dhanuk and Ganouri Dhanuk 
to two years’ rigqrous imprisonment each under section 147, and the other 
appellants to one year’s rigorous imprisonment under seotion 147 of the 
Code. All the appellants ware further hound down in the sum of Rs. 300 
to keep the peace for one year. 

1 be prosecution story was that one Rafiuddin had lands in Bokaila 

Kbanda, which ever since his purchase, 6 years ago, he cultivated as khud 
khast. I he accused, who were residents of two neighbouring villages, ’or 
their pt odecessors, at one fcirno held ryoti jotes in Bokaila Khanda, but it 
was alleged that at the time of partition, before Rafiuddin’s purchase, they 
wore ousted and their lands converted into khud-khast , and that Rafiuddin 
had continued in peaceful possession. It was also the case for the prose¬ 
cution that the crop of musouri growing on the disputed land at fcue time 
ot the occurrence belonged to him, I ho accused claimed the land as their 
rijon holding and assoitod that the crop was theirs. On the 20th February 
19^8, Rafiuddin s badwaris and barahils, proceeded to tho land with 40 or 
DO. labourers armed with small sticks, and out some musouri of ono plot, and 
were cutting the crop of another plot, when a body of men, numbering 100 
to 150, who had collected at tho d dan of the appellant Ghansyam, within 
sight of the land, went there and declared their intention of removing the 
reaped ciop. ihe badwarts remonstrated, whereupon the appellant, Baij¬ 
nath, gave an order to beat them and to seize the orop. Ram Sahai, then 

™Tr!, 0ne ; Jhu ““ un of the opposite party with a sword, inflicting a 
morta.1 wound. 1 ho accused Ghansyam attacked Rafiuddin’s men with a 

IhhMhif Th [ obania (iron-shod stick i and the rest 

tieht but r m i ° i^hoddin’s servants and labourers did not show 
faght. but ran away leaving Jhummun and Sheooharan on tho ground. 

lants Th* l 1 i ,°V Atulya ^haran i ose with him) for the appel- 

that if the ain. H 3 misd,r ^ ad Ch0 Jury. He should have told them 

they could nor f Toqq J Ubtltle< ^ ia resisting the theft of their orops, 
they could not ue [298J consid ered as memb ers 0 ( an unlawful 

(i) Udoi/iuo. ju. a. riB, 
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assembly, with the common object charged, viz., to assert a right to the 
land claimed by the malik, because some members of that assembly might 
have exceeded the right of private defence : see In the matter of KaUc 
bundle U). 

The Deputy Legal Remembrancer ( Mr. Orr' for the Grown contended 
that all the appellants had exceedod the right of private defence 

Holmwooo and Ryvrs IT. This is an appeal by Baijnith D'nnuk 

and six other persons against bln convictions and sentences pissel by the 
Sessions Judge of Pata, who. agreoing with the unanimous verdict of the 
jury, sentenced Baijnath Dhanuk, Gansvam Dhanuk and Ganouri Dhanuk 
to two years’ rigorous imprisonment, and Mudhu Dhanuk. Dular Dlnnuk, 
Teja Dhanuk and Bijai Dhanuk to one year’s rigorous imprisonment each 
under section 147 of the Indian Ponal Oode. They were also boun 1 down 
to keep the peace in Rs. 300 for one year. 

It appears on the allegation of the maliks that they had, at the time 
of partition, six or seven years ago, ousted the Dhanuks, who admittedly 
were the cultivating tenants of the lands in dispute, and the malik c in 
exercise of their alleged right were cutting some unripe muso >ri with the 
aid of their servants, who do not se3m to have been arm^d with anything 
more formidable than short sticks. The labourers, who were cutting 
musowri , must have had some kind of cutting instruments for the purpose 
of reaping the crop. The allegation was that 1 00 or 200 of th° Dhanuks, 
consisting of the men of the village which claims the land, and some 
related Dhanuks belonging to another village, came armed, one Ram 
Sahai with a sword, one Ghansyam with a garasa, one Ganopri with a 
lobir.da and the rest with lathies , and attacked the mahk’s men. On 
the order of Baijnath, Ram Sahai stabbed the deceased in the vitals with 
a sword, and he [299] fell on the ground. In his dying declaration the 
deceased named the se> en men before us and Bulak and Dahi, the two men, 
who were not on their trial before the Court of Sessions. He named no others. 
The Jury convicted all these men under section 147. They also convicted 
Ram Sahai under section 326 of the Indian Penal Code. The appeal of 
Ram Sahai was rejected by a Division Bench of this Court on the ground 
that there could be no possible doubt that ho at any rate exceeded tho 
right of private defence. The present appeal appears to have been ad- 
0 mitted on the ground, which is the only ground now taken bv the learned 
Counsel for the defence, that the Judge ought to have told the Jury that, 
if the accused were justified in resisting the theft of their crops, could not 
be considered as members of an unlawful assembly, on the common object 
charged, namely, to assert a right on the land claimed by tho maliks, be¬ 
cause some members of that assembly might have exceeded the right o 
private defence. Now this if established, would bo a very good ground 
indeed for this appeal. But i u seems to us that in no less than two pass¬ 
ages in his charge to the Jury, the learned Judge has drawn the attention 
of the Jury to this point, and on the second occasion he spoke most spe¬ 
cifically. We, of course, do not know ho\v much he may have enlarged 
npon it, bub these are only the heads of charge He commences by 
pointing out to the Jury that, if they are “not satisfied that the crop wa 
Rafiuddin’s and find in favour of the accused, then the latter ha 
undoubtedly the right of private defence against the landlord s emis.a 
and were justified in interfering and removing the crop themse . 

^0 right is strictly a limited right, and, if it is exceeded, the benefit 
as a Plea is lost.” He goes on to say the onus is on the accused _ 
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, . , t l ha HiJ not exceed It, 
nob only that he was exeroising the right, u , eD endent evidence ” 

and th/c* may be discharged w.thonfc -a du n mdepen^ ^ 

He, therefore, evidently considered that b m n q{ ^ 

Vim case (or himself. Later on, after e p T "having 


the Jury 

proceed 


having 
in the 


j u ry Ca and~ \h e law on the subject. he say* - 

fniind the actual facts for course ve^. m ccll ced exceeded the 

w «- Euu' 1 t;«, it" t: rs* -««“«• n 
SI * 

Si5t;zsr™ 

rinht of piivatc defence, or rather, if the right of private d^fc no,> had_ been 
eroded by all or any of them. There is, therefore, clear indication m 
this passage that the .Tn.lgo did warn the .Tin y not to p ace all k ' 0 accused 

in the S;vno category in respect of this right. But at tho end of « 5 0 n 
he gave thorn a still mor<' decided warning. In dealing with the case o 
Ram Sahai he says “you should also considor the question of tho right 01 
private doff nee with reference to th ' special and separate charge agams 
Ram Sahai. Is he personally protect-J hy that right as explained above ( 

You may find that the rioters generally did no", exceed thoir right, hu.it 
docs not follow that Ram Sahai did not exceed his, if he act'd in the 
manner alleged against a person armed apparently with at most a small 
stick.” It is perfectly e'ear from this passago that tho Judgo drew the 
necessary’distinction between persons, who had used weapons and used 
tluin in excess of the right of private defence, and persons about whom it 
was open to tho Jury to find that they had not exceeded that right. It 
docs not, therefore, appear to us that thoro was a misdirection. But wo 
think it is perfectly clear that tho Jury wore moved to convict the 
poisons they did hy the fact that these were tho only men, who 
were mentioned in tho dying declaration of the deceased, and in 
connection with a ruling of this Toutt, which has been cited to us 
hy tho learned Counsol for tho appellant, this view of tho Jury 
becomes somewhat important. In In the matter of FaUc Mundle 
(1), a Division Bench of this Court observed: " when individual members* 
of that assembly exceeded their right of private defence, did it become 
[301] an unlawful assembly within tho definition in section 141 of the 
Indian Renal Code V Such a conclusion could ho supported, if the Judgo had 
found under section 149 of the Indian Penal Code, that ah or some of the 
ryots, having become aware that tho right of private defence had boon 
exceeded hy some members of tho assembly, continued in it.” In that caso 
there was no indication that they dil. In this case tho Jury evidently were 
moved by tho most, patent, consideration that these wore the men, whom 
the deceased had seen and ide ntified, when ho was lying cn tho ground 

moi tally wounded, under tho order of t-bo first accused, by Ram Sahai. 

Uo actually saw these men standing so near to him that he could identify 
tlu u\ 1 his would lead to an infi u noo hy the Jury that there was an un¬ 
lawful assembly, and that there men continued in the assembly, and nhVd 
and abett d the persons who exceeded tho right of private deforce. As 
a matter of law wo are inclined to hold that Baijnaib, who gave the 

orders upon which Ram Sahai used a sword, would not ho protected by 

any j^lit^LppVfd,o_< lefonce, amM fc mu st, he hi Id that, ho •speeded 
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that) right. There is also another of the appellants, Ganouri lgog 

Dhanuk, against whom there was evidence before the Jury that Deo. 2. 

he used a lobanda (iron-shod lathi ) upon the hand of one of the — 

persons present. For these reasons we think that there was no misdirec- 

tion, and that, even if the Jury thought that the remainder of the accused 

had the right of private defence, they were fully justified in finding that 36 C. 296=13 

these seven men had not that right, or continued in the unlawful assembly C. W. N. 677 

after they knew that the right of private defence had been exceeded. We 973 

may mention that the number of persons acquitted by the Jury, possibly =9 P™* 4 - ** 

on. the ground that they were acting in the exercise of the right of 

private defence, was 28 out of 36 charged before them. It is, therefore, 

clear that the . Jury must have had special grounds for bringing in the 

verdict they did against these seven persons, and we cannot) assign any 

other ground than that we have just now indicated. 

. .k 0 a Ppeal will be dismissed, and the accused will serve out the rest 

ot their sentences. 

Appeal dismissed . 

38 0. 302 (=13 C. W.'N. 86?=9 C.L J 204=9 Op L J. 393=1 I. 0. 814.) 

[302] CRIMINAL REFERENCE. 

Before Mr. Justice Holmioood and Mr. Justice Bi/ves . 

Emperor v . Morgan* 

_ [13th January, 1909.] 

V rath or negligent act — Criminal rathness or negligence—Firing at object on 
the sky-Hne of an eminence near a public road without proper precautions 
"|a.tns< danger—Indian Penal Code ( Act XLV of 1800), si, 3044, 886. 837 and 
do Compensation to relative frr d*ath by rash or negligent act—Criminal 
Procedure Code ( Act V of 1898), 3. 515. 

Two persons, one a corporal and the other a private, who had both 
been in the tpgiment over four years, went to a plantation at the edge 
°f which there was an eminence on which they set up at the sky-line a 
small tin case as a target, and fired several shots at it, from a distaoce 
of 100 feet, with a quarter inch bore saloon rifle sighted to 100 yards, 

There was a public road used by the villagers about 150 yards away, 
and 60 feet below the level of the eminence, but in the direct line of 
fire. 

The road was not visible from the firing point, but clearly so from 
the target. A bullet struck a man passing along the road at a spot in 
the line of fire, though it did not appear, who bad fired the shot. No 
precautions o£ any kind were taken to prevent danger to passers-by on 
the road from^such firing. 

Held, that they were both guilty of criminal rashness and negligence 
within section 304A read by itself without reference to ss. 34 and 107, 
in firing at an object on the sky-line of the eminence, against the light, 

(which was in itself dangerous), near a public road within the zone of 
fire with a rifle which, sighted to a 100 yards, they must have known 
* m jght easily carry some considerable distance beyond and prove fatal, 
without taking any precautions or using the slighest circumspection 
with reference to the safety of others. 

The words “ rash or negligent act ” in section 304A of the Penal 
Code have the same meaning as “ does any act so rashly or negligently” 
in sections 336, 337 and 338. Section 336 renders criminal the doiDg 
of any act so rashly or negligently as to endanger human life or the 
safety of others, irrespective of the consequences. Sections 337 and 
- —338 only impose a greater punishment when hurt or grie vous hurt is the 

nf n* 9 rimio *l Reference No. 40 of 1908, by F. S. Hamilton, Sessions Judge 
01 Darjeeling, dated the 16th November 1908. 
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r nc~ Section 304A provides for the 
result of such rashness o r " e 8'f* act UD der circumstances not 
case of death by such rash or nejige 

amountiog to culpable homicide^ , Naf , Ml ushanam (2). 

[303 Reg. v. Salmon ’V and { ^ c ompcnsation, in cases where it is 
Section 545 (1) (W P r0 ^f n /l855 l0 P the persons therein indicated, 
recoverable under Act MU ° _ ’ , ]d if ■■ 0 ( the deceased. 

.u«. m*-* [ ” d ;'di«u,.d r.on., 

Yalla Gangnlu v. Mamu ■ ,, v , „ ^1,257^25 Or 

81 1 0 353=83 0 8 J 411=2h C. \V. M U0-1-. 

L. J. 817 F 1» •] 

Criminal Reference. p iv ^ I awson of the Highland 

Tb, «o»a. Corporal ^ , CodoUro 


— , v — of the Penal Code before 

Light Infantry, were tried under soot, on ^ ^ ^ they> or 

the Sessions Judge of ^ ar]ee ^ nn f . , C0 d that they were careiess 
one of them, caused the death 0 1 therefore not negligent within 

but not criminally so, and that ^“Used to° accept the 

the meaning of the section rho c u undor section 307 of the 

verdict, and referred the case to the n\%n 

Criminal Procedure Code. . 

On the morning of the 2‘th October last the accused^ “ MO 

lid and up tho bilbsido to 

l plantation, where they found a tin case about six ‘ nc ^° s i { ^ r ; 
which they set up as a target at a spot marked c on the ( plan 1 
on the sky-line on a small emineuco at the edge of the plant - 
tion, and fired several shots at it from a point, (marked b) a dist, noe 
of 100 feet, and against the light. The Old Calcutta head, a bend of 
which comes directly in the lino of fire from b to c, was not visible from 
the firing point, but clearly so from c, to which the acgused admittedly 
went in order to fix up the tin case. The distance of the road from this 
place is about 150 yards boyond, and lower by about 60 foot than the level 
of the eminenoe. Tho road was not usually much frequent,od, but it was 
a publio way used daily by the villagers of Aloobari. A bullet struck the 
deceased, who was passing along tho roa l. at a point d t which was in the 
direct firing lino between b and c. It was not found, who filed the fatal 
shot, but tho bullet extracted from the body of tho deceased fitted the 
vartridges used by tho two accused. 

[304-] Ur. Stokes (with him Bobu Lai it Mohan Bancrjee) for the 
accusod. Tho verdict of tho Jury is plain. They found that the accused 
wore negligent, but not oriminally c o. They avo entitled to find the 
degree of negligence thore was in the case as a question of fact. The 
verdict is nob porvorse, and should nob b i int ufored with. ‘ 

I he Deputy legal l\cmcmbra"cer (V-r. Orr) for tho Crown, lhe 
evidence shows that the accused were guilty of negligence within tho 
meaning of section 304A, and, oven i( not, tho offence under seotion 336 
has been mado out. 

H'U M\vo< i) and Ryves JJ. Corporal Morgan and Private Lawson 
of tho Highland Light Infantry were placed on their trial before the 
Sessions Judge of Darjeeling and a Jury on tho 16th of November 1909. 
fho charge against thorn, as amended in the Court of Session, was 
framed undor seotion 304A read with section 114 of the Indian Penal 


(1) [IBR0JL.R. 6Q.P. D. 79. 

(2) (1^79) 7 Mad. H. 0. 119,120. 
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Code, and ran as follows: —“ That yon, on or about the 25th day of igog 
October 1908, at Aloobari Busti, each abetted the other in the causing of Jan. 13. 
death by a rash or negligent act, each being present when the act, which _ MINAL 
resulted in death, was committed, and the act abetted being committed in hepbb- 
consequence of the abetm. nt, and thereby committed an offence punishable unce. 

under sections ^of the Indian Penal Code. ”We will refer later on to ^ q 302 =13 

the wording of this charge. The accused pleaded not guilty to the charge 0 . W. N. 362 
and, at the conclusion of the trial, the Jury returned the following =9 C.L.J. 
verdict : “We find that the accused, or one of them, caused the deceased’s 2 'j“ 93*1 * 
death. We find that they were careless, but not criminally so, and that, £ c 815> 
therefore, they were not negligent within the meaning of tho section. 

We, therefore, find them net guilty of the offence charged.” Tho learned 
Sessions Judge, however, refused to accept this verdict, and has referred 
the case to us under tho provisions of section 307 of the Code of Criminal 

Procedure. 

The facts oE the case are very simple and are admitted. 

Indeed, almost the entire evidence, which connects the accused 
[305] ’with the death of tbs unfortunate man Kachar Singh, is to bo 
found in the frank statements which the accused made before the committ¬ 
ing Magistrate and to which they have all along adhered. It appears 
from these statements, which we accept, that on the morning in question 
the two accused, who belong to a regiment that has been stationed for 
some time at Jalapahar, went out to practise target shooting. They took 
with them a 11 small rifle.’ ’ This ride is not before us, but it was before 
the learned Sessions Judge and the Jury, and has been described as having 
a small bore, one-fourth inch in diameter, and was sighted for 100 yards. 

They proceeded down what is known as the Old Calcutta Road and along 
it to the Bhutia graves, and then climbed up the side of the hill to the 
cryptomeria plantation. Here they found a small empty tin which they 
used as a mark. They first stood at a point marked / on the plan, 
and bred a few shots'at the tin, which was placed at a point mar¬ 
ked c. They then went from / to a point marked 6, and placed 
the tin at a point marked a. So far their shooting was per¬ 
fectly safe. Next, they placed the tin again at o on a small eminenoe 
on the sky-line, and bred at it from b, a distance of 100 feet, against the 
light. It appears from the evidence that a person standing at b and 
firing at c, which was on the sky-line, could not see the Old Calcutta 
1 Road, a bend of which comes directly into the line of fire from b to o, 
some 640 feet, according to the map, beyond the point c, but some 60 feet 
lower. This measurement, however, is entirely fallacious, as it was made 
by passing a tape over the very uneven surface of the intervening ground. 

The actual distance that the bullet would have to travel between the 
points c and d does not seem to be more that about 150 yards. For the 
first 120 yards or so, probably its flight was fairly horizontal; after that 
the bullet, which had lost much of its velocity would probably have drop¬ 
ped very quickly. It is proved, however, that a person, standing at c 
could plainly see the road. In their statements the acoused say they both 
went to the point c to place the tin. They must, therefore, if they bad 
used the least circumspection, have noticed this road. It is true that e 
road is not one that [306] is usually much used, but the fact remains 
that it is a public road and is used daily by the inhabitants of the village 
of Aloobari. After firing a few shots the accused went home, unconscious 
that any one had been injured. A man named Kacbar Singhi however, 
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who w ,s walking along the road at the point d was struck by a falling 
bullet, which entered the chest and perforated the 

the left kidney. Kachar Sing was seen to fall by another way tarer 

atd was helped to Aloobari Bust! and afterwards to the hospital at 
Jalapahar, where he died some six days later from por> onitis After a 
_ post mortem examination the bullet was found m the body of the 

36 0. 302=13 deceased, and this fittod the cartridges used by the accused. Ihere can, 

C. W N 362 there{or0i be no possible doubt that the death of Kachar Singh was caused 

201—9 C.^L by this bullet, which had boon tired by one or other of the 
J l 93 =l accused. It is impossible to say who fired ,t. Under these circum- 

I. C. sH. stances we have to consider what offence, if any, was commit¬ 

ted by cither or both of the accused. Thera would seem to be 
no doubt that, on similar facts, in England both the accused might be 
convicted of manslaughter. The caso of Reg. v. Salmon (1) is similar. 
There three persons took an army rifle and some ball cartridges into a 
field, and having fixed a board in a troo 8 feet from the ground, began 
firing at it from a distance of 100 yards. Tho second shot that was fired 
happened to kill a boy, who had climbed up a tree distant about 400 yards 

away. The Jury convicted all the prisoners of manslaughter, and Cole¬ 

ridge C.J. stated a case for the Court of Crown Cases Reserved “ whether 
there was any evidence upon which any one or all of the prisoners could 
be convicted of manslaughter.” The Court consisting of Coleridge C. J., 
Field, Lopos, Stephen and Williams JJ. held that the conviction must bo 
affirmed. “ If,” said Lord Coleridge, “ a person will, without taking 
proper precautions, do an act which is in itself dangerous, even though 
not an unlawful act in itself, and if in the courso of it he kills another 
person, he does a criminal act, which in law constitutes manslaughter. It 
was manslaughter [307] in him who killed the boy. The death resulted 
from the action of tho throe and they are all liable.” 


The learned Sessions Judgo, from the way in which ho framed tho 
charge, apparently was of opinion that, on the wording of section 304A of 
the Indian Penal Code, the only person, who could bo punished under 
that section, was tho person, who actually fired tho shot, whioh resulted 
in death. In his charge to the Jury, ho said : ” It cannot bo known 
which of the accused committed tho act charged, that is which of them 
fired tho shot, which caused tho death. But if you are satisfied that one 
of them fired tho shot, you will probably find that tho other abetted such 
tiring.” He goes on to say that sections 34 and 114 of the Indian Penal 
Code were then explained to tho Jury. 


an y ras ^ or negligent act not amounting to oulpahle 
homicido, which occui in section 304A, woro considered and explained 
by Holloway J. in Reg, v. Nidamarti Nogabhushanam (‘3) in the following 
terms: Culpable rashness is acting with tho consciousness that 

the mischievous and illegal consequences may follow, but with 
the hope that they may not, often with tiro belief that tho actor has taken 
sufficient precautions to prevent their happening. The instability arises 
rom acting despite the consciousness. Culpable negligence is acting without 
the consciousness that tho illegal or mischievous effect will follow, but in 

meumhin? n r l i ^ ?? a0t ° r lms nob exorcised tho caution 

incumbent l bon h im and that if ho had, ho would have had the conscious- 
ness The imputability arises from tho neglect of tho civil duty of oiroum- 

6 P° 0i,I0n * j fc soems to us ^t the words “rash or negligent aot,” as used in 
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section 304A, must have the same meaning as the words “ doe- any act 
so rashly or negligently ” which are to he found in sections 336, 337 and 3: 8 
of the Indian Penal Code, although the phraseology is slightly different. 
Wo do not think section 304A, of the Indian Penal Code creates any new 
offence. The object of the Legislature in passing section 336 was to rmder 
criminal the doing of any act so rashly or negligently as to endanger 
[308] human life or the safety of others The mere doing of an act so “ rash¬ 
ly or negligently, ” quite irrespective of the consequences, was made an 
offence. Now, on the facts of this case, adopting the definition of 
criminal negligence " given above, wo are clearly of opinion that l oth the 
present accused could have been convicted under section 336 because they 
fired with the rifle from the spot 6, at a mark which they had p’aced on 
the sky-line at c, without having taken any precaution or used the slightest 
ciicumspection with regard to the safety of others. Section 337 only 
enables a Court to impose greater punishment when hurt is the result of 
such criminal rashness or negligence. Similarly section 338 provides for 
a still further enhanced punishment when, under similar circumstances, 
grievous hurt is the result. The original Code made no provision for the 
case of death being caused by such a rash or negligent act. We think 
section 304 V does nothing more than supply tho omission by rendering a 
person or persons, who caused tho death of another by a rash or 
negligent act, under circumstances not amounting to culpable homicide, 
liable to punishment up to two years, imprisonment, or with a fine 
or with both We think, therefore, that both tho accused can legally 
be convicted and punished under section 304 \ of tho Indian Penal 
Code because the death of Kaehar Singh was directly due to what 
we hold to be a criminally negligent act on the part of both of tho 
accused within the meaning of section i304A. We, therefore, think 
that the law in India is in accord with what was laid down in 
v * Salmon (1), and that it is unnecessary bo call in aid sections 34 or 
107, even assuming that either of these sections could possibly apply when 
fcbe facts showed that at the most the accused were guilty of “ negligence’' 
°nly. It is difficult to see how a person can “ abet " the *’ negligenco 
of another without himself being equally “ negligent ” within tho mean- 
1Q S of the section, having regard bo the definition of “ negligenco ” above 
quoted. It seems to us that these two soldiers, one of whom is a Corporal, 
and both of whom have been in the army for over four years and, there¬ 
fore, must be familiar with the [309] use of fire-arms, were bound to 
ose all reasonable precautions to prevent their firing from endangering 
human life. Although the riti© they were using was not a very 
dangerous weapon, they must have known that, as it was sighted up 
«o 100 yards at least, it might easily prove fatal for some consi¬ 
derable distance beyond that limit, and the faot that they fired 
at an object on the sky-line on the hill side and against the light was, 
as they probably would have themselves admitted, if they had stopped to 
think for a moment, in itself dangerous. Further when they stood at the 
point c to fix their mark, they should have looked round and satisfied 
themselves that there was no danger in firing in the direction from b to c. 

If they had used the least circumspection, they would have seen that 
the bend of the public road was in the direct line of fire, a little below 
them and not more than about 150 yards distant. 


(1) (1880) Xj. B. 6 Q. B. D. 79, 
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; ot t.,io above reasons we convict both the accused under section H04 A 

of the Indian Penal Code. . , . • 

Wo do not, nowevor, think that a severo sentence is called tor in 

this case. We think the ends of justice would be met by imposing a 

tin,'. We direct that they bo fined Rupees fifty each or, in default, 

siiiba rigouus imprisonment for a period of three weeks. We further 

d r, ct that the linos if paid, hi handed over to tho widow of the deceased 

or such otlnr person, whom tho District Magistrate on enquiry may una 

entitled to it, under the provisions of section 545 of tho Criminal I ro- 

ceduio Code. 

We arc aware that a Full bench of tho Madras High Court, in the 
case of Yalta Gangu.u v. Alamidi Dali (lj has held that compensation 
cannot bo given to tho widow of a deceased person in a case likothis. 
But, apart from the rulings of the Madras High Court, we know of no 
ruling v hich has taken the same view of section £45 as ib stands in the 
present Cede, and we prefer to follow the opinion of Benson J. to the 
contrary in his order of reference to tho hull Bench for the reasons 
which ho has given. There are two cases of this Court which inter¬ 
preted the law in the same way as the hull Bench of tho Madras [810] 
High Court, but tho words of the Code which they had to consider were 
as pointed out by Benson J. in his order of reference, entirely different 
from tho words^wh’ch are new to bo found in section 545 of Act V of 1898. 
YVu think t. Bat clauso (b) of section 545 has been expressly framed so as to 
provide for compensation being given in cases wboro it is recoverable 
under Act XIII of 1855, and to tho persons indicated in that Act, namely, 
the “ wife, husband, parent and child, if any " of tho deceased. 

Appeal allowed, 

C. ill (=1 I. 0 126=3 M L. T. I3j=9 0. L. ». 5i7=ll Eora. L. R. 759=iJ 

M. L. J. 239=3b I. A 1.; 

Sham Shivendar Sahi v. Janki Koer. * 

[311] PRIVY COUNCIL. 


[29th, 30th, Octobor, and 15th December, 1908.1 
LO?i appeal from the High C ourt at Fort W.llicm in Bengal.] 

t itle-Gift -Evidence of title - Gijt made otally by proprietor of Betia 

Raj to his daughter at her marriage—Condition attached to gift— 

Subsequent deed with recitals confirming gift—Suit by successor in 

title of donor against husband oj donee jor possession of subject of 

gift — Donee s power of alienation to prevent gift devolving on hus • 
band. 

* V* . 

Th question in this case was whether the appellant or the respon¬ 
dent was entitled by inheritance to a village the subject of a gift said 
to have been orally made by a predecessor in title of the respondent to 

his daughter on her marriage to the appellant in 1868, for possession 
of which the respondent sued. 


Her case was that the gift was subject to the condition that 
death of the donee without issue twhich event had occurred) the 
should revert to the donor and his heirs : and she relied 
ekraruama executed by the donor in 1883, when the donee was 


on the 
village 
on an 
separa 


' ' resent Lord Macnagbtcn, Lord Atkinson, 
Sir Arthur Wilson, 


Sir Andrew S coble, aud 
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ted from the appellant and was an inmate of her father’s house, by 
which deed the alleged condition of the gift was recited and confirmed. 

, The defence set up by the appellant was that the village had been 
given to him at the marriage for the benefit of himself and his wife, or, 
in the alternative, that, if it was given to his wife, he took it as her 
heir. The Subordinate Judge found on the evidence that the appellant 
and respondent both failed to prove any condition attached to the gift’ 
but that, inasmuch as it was common ground that there was a gift t ) 
the daughter, it must be presumed to have been an absolute gift, and 
the appellant was entided as her heir. 

Held, by the judicial Committee, that the High Court was right in 
reversing that decision, because, if the gift of the village were absolute 
in favour of the daughter, she had, on the evidence iu the case, by the 
subsequent deed of 1883, agreed it should at her death revert to her 
father and his heirs. 
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Appeal from a judgment and decree flObh July 1905^ of the High 
U)urt at Calcutta, which reversed a judgment and decree (14th April 1902) 
of the Subordinate Judge of Sarun. 

The defendant was the appellant to His Majesty in Council. 

[312] The principal question for decision in this apppeal was the 
nature of the interest granted by the late Maharaja Rajendra Kishore 
omgh of Betia to his daughter Ratnabati Koer in the village of Samahuta. 

_ _ The Betia Raj was an impartible estate. In 1867 the owner was 
Maharaja Rajmdra Kishore Singh. On 28th July of that year, he 
executed a deed by which he appointed a committee for the management 
of his estates and undertook, among other things, not to alienate any 
portion of them He died on 28th December 1883 and was succeeded by 
iJf son Maharaja Sir Harendra Kishore Singh, who died on 26th March 
893 and was succeeded by his senior widow Maharani Sheo Ratan 
O0r » on whose death on 24th March 1896 Maharani Janki Koer, the 
respondent, as junior widow became entitled to the estate. 

f 9 n June 18^3, Maharaja Rajendra Kishore Singh executed th e 
ollowing document in favour of his daughter Babui Rafcnababi Koer : — 
.Mouzah Samahuta. Pergunnah Bal, District Sarun, was without the 

execution of any deed conveyed by gift in Ichoincha to my daughter Babui 

atnabati Koer on the occasion of her marrhge, and no deed has up to this 
h ° execu ^ * n respect thereof in favour of the said Babui Saheba. I 
sHlf 61QU P ay * n? *he Government Revenue and road cess, etc., and my name 
l stands recorded in the Collectorate. It is now necessary that a deed in 
spect thereof should be executed in favour of the siid Babui Saheba and 
t. r . ]Q ^ n:ie registered in the Collectorate. Therefore I convey by gift in 
ornena hereuuder the said mouzah i. e ., mouzah Samahuta. Pergutmah B a 1, 

Ion \i u °^ w M c h is Rs. 100,000 to Babui Ratnabafi Koer (may she live 
S h same conditions before. It is provided that the said Babui 

a s .hall, without having the power of making transfer, hold possession 
th A S t^ mouza -h an d enjoy the proceeds thereof during her lifetime. After 
Sah .°^ said Babui Saheba any child born of the womb of Babui 

e a will hold possession of the same. In the event of her dying without 
y child born of her womb, the said mouzah will again revert to me and after 

shall Wl ^ ^ aSS *° my ^eirs as proprietors thereof. The said Babui Saheba 
a j. her name registered ia the Collectorate on expuuction of my name 

Government Revenue and public demands ; T neither have nor 
' 1 have any objection to it.” 

The oral gift therein referred to was made in January 1868 
n the occasion of the marriage of Ratnabati Koer to Sham Shi- 
en dar Sahi, the present appellant, and it appeared from [313] 
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iqog the recitals in the above deed ^ef 

0 ot 19 29, 80. of th ' 3 donee waS “tnTvTlLe cesses were paid in respect of Samahuta 
Dbo. 15. f' 3V M r a n M < 3lJS r a" though from the time of the marriage until his death in 
Privy isso! Svidhar Sahi. the father of the appellant seems to have receive 

— . tbe o n n I,i o succession of Maharaja Sir l'arendra Kwhore Singh in TW 

3 I 6 c 126=5 her 1^3 to the Raj, in pursuance of a step which hadbeen 

=9 C L J. lu ,/tiie name of the donee Ratnabati Koer should be recorded in the 

517=113°™. Sltector s registers, and orders for the entry therein of the lady s name 

m l”! 889 wore made on '21st Juno 1884. The claim for sucli registration was ex- 

= 36 I. A 1. Pl - 0 cf 5 ly based on the deed of 15th Juno 1893. 

“ On 29th August 1890, the appellant’s name was entered in the 

register as manager on behalf of his wife in regard to one half the village 
of Samahuta, and on 31st March 1R96 in regard to tbe other half. 

Ratnabati Koer, who since 1875 had separated from her husband and 
bad lived with her father, died on 6th August 1896 without leaving issue , 
and on 29th October 1896, application was mado to have the name of 
Mabarani Janki Koor, who bad then succeeded bo the Raj, entered on the 
Collector’s register in place of that of Ratnabati Koer on the ground that 
under the conditions on which the village of Samahuta, was held it 

reverted to the Betia Raj on the death of Ratnabati Koer without issue. 

An application for the registration of his own name was made on 4th 
February 1897 by the appellant, who based Ids claim on his possession. 

Both these applications wore disposed of on 17th Ootober 1898 by an 
order of the Deputy Collector, who directed the entry of the appellant s 
name on the register, in consequence of which Mabarani Janki Koer on 
13th February 1900 instituted the suit out of which the present appeal 
arose. 

[314] Tho plaint recited tho gift by Maharaja Rajendra Kisbore 
Singh to Ratnabati and the conditions on which it was made, stated that 
in accordance with those conditions the village of Samahuta reverted to 
tho Betia Raj, and prayed for possession thereof with mesne profits. 

Tho defendant in his written stabomonb asserted that at the time of 
his marriage tho villago of Samahuta was gifted to him personally for the 
benefit of himself and his wife and not to his wife; and, in tho alternative, 
that if the gilt was made to his wife it was mado freo of the limitations 
and conditions sought to bo attached to it, and conveyed to her an abso¬ 
lute estate in the villago, which on her death vostod in him as her heir. 

Tho Subordinate Judge was nob satisfied with tho oral evidence addu¬ 
ced on behalf of the plaintiff, remarking that it was incredible and repug¬ 
nant to Hindu fooling that on tho auspicious occasion of the marriage of 
Ratnabati tbe gilt should have been mado expressly dcfoasiblo on her death 
without issue, and he bold that tho coromony at which, according to tho 
plaintifi s case, the gift was made “ only takes place when tho bride for tho 
nrsb time goes to her husband’s house, on which occasion farewell gifts are 

made in.khoincha Extremity of the cloth'worn by the girl) which is 

! in V , ,n husband’s bouse:” and remarked that Ratnabati 

having be n marvi d in childhool wont to her husband’s bouse for the first 

nartv Hi! '? , niarrin «°' while “ according to tho case of either 

in noseossirm '"I o' ? Mhor, and after his death tho defendant., have been 

riffln 18PR" w?i ah,,ta , anaonioyo11 the Profits Since tho date of the 
R M il.h togiud to tho ckrarnama, dated 15t.h Juno 1883 on 
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which the plaintiff relied, the Subordinate Judge, after observing that 
Ratnabati had no independent advice in the matter, expressed his opinion 
that the young Rajah must have induced his father to execute the deed 
with a view to get the village back to the family, there being at that 
time bad blood between him and the defendant. Under these circum¬ 
stances, Eatnabati herself would not have been bound by her acceptance 
of the ekrarnama and it was nob binding on the defendant.” He then 
proceeded to deal with [315] the documents relating to the various pro¬ 
ceedings* under the Land Registration ct (Bengal Act VII of 1876 and 
the Land Acquisition Act (X of 1870; and so far as bho plaintiff’s case 
was concerned he concluded as follows :— 

From the observations made above upon the oral and documentary proof 
of the plaintiff, I find she has failed to prove affirmatively her case as alleged 
in the plaint. viz, % that mahal Sumhuta was given to Babui RatnabUi in dan 
khoincha for her life and that after her death it would devolve upon her issue 
and that on her dying childless it would revert to the B p tia Raj t : ’ 

As to the defendant’s case the Subordinate Judge held that on the oral 
evidence his title to Samahuta in dahez was not established.” After 
considering the documentary evidence he expressed the opinion that it 

did not improve his case, and as to the cases of both parties he concluded 
his judgment as follows:— 

The result of the consideration of the evidence in this case is that the 
plaintiff has failed to establish the case as alleged by her and that the defend' 
ant has also not been able to make out the case of absolute gift of Sun ah ut a 
in dahez to him. It is admitted on behalf of the plaintiff that village Sama¬ 
huta was given under a verbal gift t > the defendant’s wife, Babul Ratnabati 
Koer, on the occasion of her marriage. She alleges, however, that the gift was 
a qualified one, being defeasible on Babui dying childless. This limitation 
or condition is not proved. Hence under the law the gift mu-t be considered 
to have been made absolutely to the Babui, and on her death the defendant 
as her husband and heir is entitled to succeed to village Samahuta in which 
his possession has been u f disturbed all through and as such it must be 
Maintained. The plaintiff’s suit must accordingly be dismissed.” 

On appeal by the plaintiff the High Court (Henderson and Geidt JJ.), 
whilst expressing their opinion that little relianoe could be placed on the 
oral evidence on either side with regard to the terms on which the gift 
was made, held with reference to the ekrarnama of 15th June 18-'3, and 

1 R 7 *? r ° Cee( ^ n ^ S un ^ er Land Acquisition Act, and Bengal Act VII of 
lo76, and having regard to the circumstances under which the gift was 
made and to the conduct of the parties subsequent to the gift, that the 
p amtiff had established that the gift was made subject to the condition 
alleged in the plaint. The High Court therefore reversed the decision of 
he Subordinate Judge and made a decree giving the plaintiff possession of 
oamahuta with mesne profits. 

[316] n N THIS appeal. 

- . r Fmlay, K.G ., and Kenworthy Brown , for the appellant, contend¬ 
ed on the evidence that the High Tourfc was wrong in holding that the res¬ 
pondent had proved that the gift was made subject to the condition alleged 
by the respondent. For the reasons given by the Subordinate Judge it 
was submitted that the High Court ought to have found that the appell¬ 
ant was entitled to the village sued for either in his own right .or as heir 
to Eatnabati Koer. The village, the subject of the gift, was of considerable 
valu», and it was very improbable that the condition, if made, would not 
have been put on record in writing,’and not left, in the case of an estate 
of such value, to be settled orally. The burden of proof in the matter was 
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, , Hiqcharfled it. Reference was made 

1908 on the respondent and she i<h ^ yil { 18 7 6 j i sec tion 3, clause 

OCT. 29,30. to the Land Registration Act (Bengal Aer 

Dl£a 16, 6. „ , p u Eddis for the respondent, oon- 

Pb.v-j DeGrwjth r, K. 0., ana ■ ■ q[ {iCfc tbati afc the time of his 

Council, tended that there were 00 " c ot L ,j tbe d t, 0 the appellant. As held by 

—— marriage the village in su . sufficiently established that the village 

3 1 6 c m t ™ High ^ 0Urt tUe r- P K n ir siofc to !h 0 cidition that,if she died with- 
M. L. T 133 was given to R^na ati 1 ^ Be tia BaJ . As to the probability that the 
=9 C L J. out issue, it should rover the true facts of the matter as 

517 11 Bom. '.kramama ot loth June 18»a to the following passage 

VJa 9 «V *0 *• r - ,e ’ ence TTh hU Srt ii rnust not be lost sight 

“35/ A. l.trom the judfim--ns oi /j ^ aQd his wiftJ we re oa voiy bad terms, 

that they bad ceased to live asjiusband^and ™ ^ ^ hanJ> fcWs {aofc 

longer a possibility of 1 ^ ^ b0ing exeouk a in order to put on 

might be a very R°° a r ‘ a , , 0 n the other hand, as suggested by 

record the actual term_ 0 strong T0acon (or the Maharaja en- 

the defendant it m 'b h6 q h d tb ot bi , daughter passing into 

deavouring to prevent th vdla^e.on^the ^ ^ ^ Rftj Bufc 

the evidence is that ^ ^ J mQ tjmelt must be taken that the Maha- 

lbe —°> 

o°f r the Trfnsfe” of Property Act (IV of 1883) as to registration. The right of 

the parties to the village was now, it was submitted governed by the terms 

of that deed, by which provision for reveision to the Raj 0 default of 
issue is expressly made. Reference was made to Mayne s Hindu Law, 
7th edition pages 885, 886 as to the power of a wife to dispose of^proper¬ 
ty without consent of her husband. The conclusion come to by the Subor¬ 
dinate Judge in favour of tho defendant was one, which there was no evi- 

dance on the record to support.. 


Sir R. Finlay , K. C. t in reply. 

The judgment of their Lordships was delivered by - 

Lord Macnaghten. This is an appeal from the High Court at 
Calcutta reversing tho decree of the Subordinate Judge of Sarun. 

Tho matter in controversy is tho possession of mouza Samahuta. 
This mouza formed part of an impartible raj known as Betia Raj. In 
1868 tho owner of tho Betia Raj was tho Maharaja Rajondra Kishore 
Singh. In that year his daughter Ratnabati Koor was married 
to the appellant, Sham Shivendar Sahi. On tho occasion of tho marriage 
the Maharaja made a verba 1 gift of Samahuta The question is: To 
whom and on what conditions, if any, was the gift made? 

In tho Court of first instance tho respondent, Maharani Janki Koer* 
who had succeeded to tho raj, maintained, as sho still maintains, that the 
mouza was given to Ratnabati subject to a condition that, if sho should 
happen to dio without issue -as she did -it should revolt to tho raj. She 
was ,plaintiff in tho suit. The appellant, who was defendant, assorted 
that Samahuta was given to him, for tho benefit, of course, of his 
wifo and himself. lie also set up, argumentatively, an alternative 
[318] Lease. In his written statement ho suggested that, if it should bo 
held that the gift was a gift to his wife—which, he averred, was not true 
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in fact—then it ought to be held that, on the death of his wife without 

issue, he became the owner as her heir. 

The marriage of Ratnabati took place in January 1 868 . The bride 
was then seven or eight years old, the bridegroom nine or ten. In April or 
May 1872 Ratnabati went to her husband’s house. She stayed there only 
a short time, returning to her father in June or July 1872. In November 
1873 or 1874 she went back to her husband, but left in November or 
December 1874 or lb75, declaring that she would rather die than live with 
him any longer. The rest of her life was spent at Betia, where she resi¬ 
ded with the Maharaja. \ 

From the time of the marriage until his death in 1880, bridhai bahi, 

the defendant’s father, received the rents and profits of Samahuba on 
behalf of his son. 


1908 

OOT. 29, 30. 
DEO. 15. 

PBiW 

COUNCIL. 

36 C. 311=1 
I. C. 126=6 
M L. T. 130 
=9 0. L. J. 
517 =11 Bom. 
L. R. 759=19 
M L J. 289 
=36 I. A. 1. 


In 1877, after the Registration Act VII of 1876 came into 

force, the Maharaja applied that his name, which had remained on the 
Colleotorate books, might be registered in respect of Samahuba. The 
necessary notifications were issued, and, after some opposition at first on 
the part of the defendant, the name of the Maharaja was registered, and 

registered ultimately without objection in July 1879. 

On the 15bh of June 1883, the Maharaja executed an ekrarnama , 
which is the most important document in the case. After reciting that 
Samahuba had been given to his daughter by way of khoincha gift at the 
time of her marriage, but that no deed bad been drawn up, the Maharaja 
purported to.convey Samahuta to Ratnabati by way of khoincha gift with 
the same conditions as before,” to hold possession and enjoy the income, 
but without power of alienation, subject, however, to the provision that, 
in the event of her dying without issue, the property should reverb to him 
and after him to his heirs. It was also provided that Ratnabati should 
get her name registered in the Collectorate and pay the Governmen 
revenue and all public demands. 

1319] On this deed being executed, Ratnabati took ^eps to get her 
name registered, relying on the deed of the i5th of June looo or er 
title. No objection was raised on behalf of the defendant. 


The Maharaja Rajendra Kishore bingh died on the 28th of December 
1883, and was succeeded by his son, Sir Barendra Kishore Singh. 
Ratnabati’s name was duly registered on the 2.sb of June 1884. 
Shortly afterwards the defendant brought a suit against Haren ra o 

recover his wife, but the suit was dismissed. 

Between 18-4 and 1891 several pieces of land in Samahuba were 
acquired for the Bengal North-Western Railway. The purchase money, 
or compensation, was received by the Maharaja, although there seems o 

have been a claim at first on the part of the defendant. 

In 1887 the defendant brought rent suits against tenants of lands in 
Samahuba, alleging that he was in possession and making co lections in 
his own name. The suits were dismissed on the ground that he was not; 
the registered proprietor, the lands being registered in Ratnabati s name. 
Then he applied to be registered as manager for his wife. n is a PP 1 
cation the deed of the 15th of June 1883 was again referred to, an 

reoognized as a document of title. 

The Maharaja Harendra died on the 26th of March Present 

two widows, but no issue.- On the death of the elder wi o Claimed 
respondent succeeded to the raj as her husband s heir. before the 

to be registered in the place of Harendra. Bub after a co 
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Deputy Collector, the defendants succeeded in getting mutation of 

iD hi Tbe V °ground of claim, which be asserted, was not inheritance from his 
wife hut " proprietary right, having' possession. 

Th3 respondent then brought this suit. , ..m, 0 f ^ Dri i 

The Subordinate Judge gave that it would be 

1902. Ho observed at the ^ nc °^ ion ^ case. 132Oj Ho put 

a difficult task to arnvo a • ‘ b , Muced on the one side and 

aside, as unworthy of credit, the oral evu oncea q[ ^ mard . 

on the other, to prove what was said and do doieudant, which 

H.r.je.tento <-.!»• “*“ d l 5, b ta'i t ”e Mw’hmI 

u„«o.tbyof credit "J' 1 t0 

SS1S v-<~ 

mo ” 4ml then be tehl Mini, tia >bo pluoult billed in tel boss .'ml Ibo 
that There was a gilt, that it must he taken that the gift was absolute 

in favour of Katnabati. And so it was adjudged that the defendant 
should succeed as heir to his wife. 

The learned .fudges of the High Court on appeal reversed 
the judgment of the Subordinate .fudge. T hoy agreed with him in think- 
ing that- no reliance could bo placed on the oral evidence. But hoy 
bhought) that there was no ground for impeaching the ckrarnama o the 
15 th of Juno 1883, and, after a careful and elaborate review of all the 

facts and circumstances of the ca c e, they camo to the conclusion that the 

acts and conduct of the defendant were inconsistent with the case whioh 
he sob up as being the true ca^e, and equally inconsistent with the case 
on which ho was content, to roly, although he protested it was not true. 

The learned Judges rejected with something like scorn the excuses 
which the defendant made for his conduct and his atYootation of igno¬ 
rance in regard to what was being done from timo to time in his namo 
and on his behalf. This part of his oa c e depended entirely on his own 
testimony. His character for truth fared no bettor in the Court of 
Appeal than in the Court below. The learned Judges describe him as a 
man who is utterly reckless as.bo what he will say, if ho thinks it will 
advance his case.” 


[321] On the appeal to this Board the learned Counsel for the 
appellant attackod the judgment of tho High Comb on the ground that fcho 
learned Judgos had nob addressed themselves to what was then the real 
issue. They had, it was said, combated with groat elaboration a case whioh 
had been disposed of in tho Court below. Thoy slow tho slain over again. 
But they gave the go-by, or at least paid scant attention, to tho grounds 
on which the Subordinate Judge had decided in favour of fcho defendant. 

Their Lordships think that this criticism is not woll founded. If the 
judgment of the High Court is read carefully, it is quite plain that the 
defendant must have relied, and relied entirely, on the case whioh he set 
up in his written statement. That was, as tho learned Judgos say, his 
real case,” although an alternative case was suggested. This is clear 
from the judgment, whioh does not oven notice tho main, if not tho only, 
ground of the judgment of tho Subordinate Judge. But it is 
made still plainer by tho course whioh the defendant adopted. 
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He was not altogether satisfied with the judgment he had obtained in 
his favour. He hied a memorandum ot cross-objection to tho plamtm s 
petition of appeal. He preferred his petitions, he said being dissatisfied 
with a portion of the decision of the Subordinate Judge. Tue main 
ground of his cross-objection was that the Court below was— 

” wrong in relucting the owe setup by the petitionee and d.sbelievmg tbe evideaoe 
adduosS by hi iu support thereat Tee .».d C ud shoald bevo held upon be 
evidence ou the reoori that S.mahata was given to mm abeoiat ly fac tbc bene6. 
of himself and his wife at the time of '-he departure of -he bara- ai alleged by 

Probably the defendant was well advised in taking this course. 
There is not a shred of evidence in support of the view winch determined 
the Subordinate Judge in favour of the defendant. With all aspect to 
the learned Judge, whether he was right or wrong in bis view, it would 
have been out of the question to ask the Court of Appealto roly on a 
statement unsupported by evidence at a time when there was no oppor¬ 
tunity for contradiction or cross-examination. Jt certain y Would 
seem that the defendant himself did not place much [322] reliance on 
the view which commended itself to the Subordinate Judge for it was 
the very ground on which the Assistant ' ollector had decided the 
application for mutation of names, and yet the advisers of the defendant 
did not think it worth while to produce, or at any rate they abstained from 

producing, any evidence in support of it. 

Without going over the grounds which the learned Judges of the High 
Court have so fully discussed, it is enough for their Lordships to say tha 
they think that the order under appeal is perfectly right. 

The ekrarnama of the 15th of June 1833, if not a £ ™d“ 6 “ 
document, is decisive of the case. The character of he old Maharaja fo 
honour and probity stood so high that no onei ventured to JWj JJ 
there could have been any fraud on his part It was sa d that probably, 
or possibly, he signed the document without 

dra. But there is not the slightest evidence of any fraudulent 
scheme at all. There was no reason for concocting a fraud Assam g 
Ratnabati to have been tho absolute owner, it is not disputed^ that it 
would have been competent for her to make a disposition ot P j 
which would have defeated the expectations of her husband. Considering 
the state of feeling that existed between herself and her husband, if pro¬ 
bably would not have required much persuasion to induce her to put 

property beyond his reach. 

Their Lordships will therefore humbly advise His Majesty that the 
appeal ought to be dismissed. 

The appellant .ill pas the .eat e! the appeal. ^ 

Solicitors for the appellant : T. L. Wilson & Go. 

Solicitors for the respondent: Sanderson, Adktn, Lee & Eddts. 
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Kala Mea v. Harperink. 

[12th November and l5fch December, 1908.J 
[On Appeal from the Che) Court of Lower Burma.] 


36 C. 323—1 . , .ArSn.ehti Court under duree cn a mortgage— 

I. C. 122=13 Sale—Vecrc:—Execution <7 det6(—i>o.euy ./ iimn, .. 

C. W. N. 24& 


ac6 A. L. J. 
34=5 M L. 
T. 126=9 
C. L. J. 165= 
11 B. L. R. 
227=19 M 
L. J. 115-86 
I. A. 32. 


K/.~; f. £ .«■-=.»« /-.-»• «'«/«»• 

' “a ,.lc of morfessed p.openy in «“«tjon of » dooro. ... conjici.d 
hv two officers of tlv* Court, one a chief clerk and ofh ciating bailiff and 
the other his deputy, the assistant bailid, who acted as auctioneer. The 
latter read a proclamation of sale in English, a language not under¬ 
stood by the native bidders present, which stated that only the Interest 

of the judgmei t debtor was ior sale- ..... , , 

Beior' asked by a native present to explain tbe terms of the procla¬ 
mation the auctioneer unde a statement in Hindustani to the effect 
that “there are four mortgages; cu this account there is a sale by 
order of the Court, the title-deeds can be seen at the Registrars’ 

Office,” trom which the plaintiff, who casually attended the sale, was, 

led to believe that the property was being sold at the instance of the 
mortgagees and free of incumbrances, and he bid lor the property, 
which was knocked down to him for a sum nearly equal to its full value. 

After the sale be discoverd that it bad been sold subject to mortgagees 
amounting to more than its value, aud th it he was the purchaser of the 
equity ot redemption, which was worthless. In a suit to set aside the sale 
on the ground that he bid for the property under a misapprehension 
caused by the mi-representation made by the auctioneer, the Appellate 
Couit in India held that theie was misrepresentation under section 18 
of the Contract Act (IX of 18/2), but that the case fell within the 
exception iu section 19, as the plaintiff might vn ith ordinary diligence 
have discovered the tru'h, and dismissed the suit. 

Held , by the Judicial Committee, that in sales undei the direction of 
the Court it was iucumbent on the Couit to be scrupulous in the extreme 
and very careful to see that uo taint or touch of fraud or deceit or 
misrepresentation is found in the conduct of its ministers. Here the 
plaiutttl had been milled by the accredited agents ot the Court, which 
could not under such ciicumstances eufoice agaiust him so illusory 
and uucouscientious a bargain as the sale to the plaintiff was shown 
to be. 

[324] Held also that the plaintiff had no means of discovering the truth 
while the sale was going on, and he was perfectly justified in relyiug on 
the statement, as to the property, which was being sold, made by the 
auctioneer. The exception iu section 19 of the Contract Act had 
no application to the case. 

tleld further that the Chief Clerk was right iu referriug the matter to 
the Court, and in not proceeding under section 306 of the Civil Proce¬ 
dure Code. 

[Hel: 10 0. L. J. 492=3 l 0. 498; 35 Bom. 29; 21 Bom. L R 28t = 50 I. C. 884; 1921 

M. W. N. 2b8; o2 I. 0. 795=18 L. W. 414; G5 1. C. 875; 63 I. 0. 58=87 M. L. J. 

i62; 68 l. 0.126-25 C.W-N. 766; l8 1. 0. 426=19 A L.J. 690; 16 1. C. 216; 82 I. 0. 

V**-* 2 f 791 -l' J 2i A l. R All. 818; 87 I. 0. 278 2b A, L. J. 289=1926 
A. 1. R All. 469=47 All. 479 ^ 

Diet; 93 1 0. 873.] 


* Present Lord Macnaghten, Lord Atkiuson, Sir Andrew Scoble and 
Sir Arthur Wilson. 
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,. T trom a judgment and decree (February 13th, 1907) of the 
ruJ Court of Lower Burma on its Appellate Side, which affirmed a 
fudgLS and decree (June 12th 1906) of the Judge of the same Court on 

' bS ^hSafntS was the Appellant to His Majesty in Council. 

l 90 , 5 '“ -Hnnts the members of the 6rm of Harperink Smith and Com- 
^ <F a nerrma Kani Choay, the second respondent : and the suit was 

hroughtTon the 16th May 1905 to set aside the sale, on the ground that the 
^ the property under a bona fide misapprehension of 

> *“£ “ Stl 

luoUonSle he bid for it and it was knocked down to him for Rs. 33 000, 

alleged in paragraph 4 that “before tbe bidding commenced one Had], 
Shah Mahomed Mi said that he did not understand the preclamatmn 
which bad been read in English, and asked the bailiff what was being 

#?■ ** «. tSe deeds 

RegTstSa office men dakne sakta.' " He also alleged that he Md for the 

property under the bona Me belief that it was being 
gages upon it ; that as it was not worth in any case more than Rs. 40,< 00 
he would not have bid anything if he bad known that ,t remained liable 
to the mortgages ; and that under all the circumstances he was desirous 
of having the s a i’ set aside on the ground of his bona fide mistake a 

__v- u Haroerink Smith and Company consented 

[ 328 ] and he had added them merely as pro forma defendants. The plain- 
J.* “J ana m m ighb be ^ agid0 . thab ali proceedings for the re¬ 

covery of the amount bid by him might be stayed ; and that Kani Choay, 
the second defendant, might be ordered to pay the costs of the suit. 

The first defendants put in no written statement in answer to the 
Tn b ; s written statement the second defendant admitted that the 

property the subject of tbe sale belonged to him, but had been attached 

r f L of attendants ; that it was subject to the charge stated in the 

Haint • and that it had been knocked down to the plaintiff for Rs. 38,000. 
Rnt he nut the plaintiff to strict proof of the allegations contained in 
„ the nlaint, and also as to the statement that the plaintiff 

hTTor the Property under a bona fide mistake. He alleged that the 
nrooertv was worth much moro than Rs. 40,00) and submitted that the 
allegations and circumstances relied on in tbe plaint afforded no ground 

for setting aside the sale. 

The only issue was “are the allegations in paragraph 4 of the plaint 
correct • and if so, do they afford any grounds for setting aside the sale ' 
The plaintiff’s evidence was to the effect that he was driving past 

the place, where the property was to be sold when a Court 
told him that a sale was about to take place; he accordingly alighted and 
attended the sale without having seen the proclamation or- beingS o°fl>- 
act of its terms Mr. Innes, tbe deputy bailiff of the Court, acted as 
auctioneer ^n^at the opening of the proceedings read the^ proclamation 

in English a language unknown to the plaintiff. Upon this beng > 
Hadji Shah Mahomed Ali said he did not understands and would like to 
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know *. o( ita «,<,■»*,•*;J.JX, 

—*i» »*« *•' ’ to takes piece b, 

translated: Chore aia [cur rnoi‘ bo seen at the Registrar’s 

order of the Court, 'he 1 *' c , Cft |^ be understood that 

efHc,." From M. »*»> ' I 1326] U* ** 

tho propel fey was mor.^ftpOdi * i fmm tho puroha^o- 

36 0. 323-= 1 c r0G P 0 f tho mortgages as they would q Q 0 at which 

iv;?i ™,.,.....i.uiisWWW.-J-• “ si* R, i„ 3 n T.:. y s 

pen J. price the property ™ knocked down to him ^ 

34=5 M L. the sale ho learned that tho piop«'it> ha doDo^it or any 

T. 126=9 four mortgages upon it. [hereupon h<‘ refused to pay a depo. or a > 

«j m. SE5U5. mm. «a mm** “ *• u “ '*'* “ “1 

227^19 M ’ Tho plaintiff’s evidence was corroborated by Mr. \\ esha one of the 

L.J. 115--36 f mortgageesj as to the reading of the proclamation and the words 

, ’ A ’ 32 * in Hindustani spoken by Mr. Inncs. He stated that he understood the 

words to mean that the. property was mortgaged and had to he realized 
under the order of the Court, and ho further understood that the proceeds 
of the sale would go to pay tho mortgages upon the property. I wo other 
witnesses, Ehrahun Bymeah and Issac Sofaor, gave tho same account of 
what occurred and *aid that the Hindustani words convoyed the same 
impression to their minds. The latter said that ho had bought and sold a 
good deal of land and owned property near to that which was tho subject 
of the sale ; that ho valued tho land sold at Rs. 40,000 or Rs. 45,000 at 
most and that ho hid up to Ks. 31,00 ■ for it. But, if he had known that, 
if he bought tho property, ho would have had to pay Rs. 64,000 to the 
mortgagees ho would not have hid. Mr. Spencer, an official of tho C ourt, 
who was acting as bailiff at the time of tho sale, was another witness for 
tbo plaintiff, but was It ss certain than the others as to wlmt was said, and 
his evidence was described hv the Court of first instance as 1 vacillating.” 
What he said sufficiently appear- from the judgment of Mr. Justioo Irwin 
on appeal. Mr. Innes’ ovidenoo was not taken as he was ill at tho time 
tho case was hoard :— 


The Judge, who tried the case (Begge J.\ said * — 

“ The pUintifl soon at tor tho *alo informed tbo officiating bailiff, according to 
the report mvJe on tbo d.»y of dale, that ho wag not aware that the words * siibjtct 
to the mortgig*' meant that ho was naponublo for the apR'epato amount of 
the mortgagee as wMl as Tribe amount of his bid; and the officiating bailiff, 
instoad of prooo.-diog under Bootion 80K of tbo Civil froo-Jure 0 ulo, put in 
bis roport l have referred to, in wh : oh be said that. tho bidders' m.vemeoti 
[327] that they * were bidding uader a mie »pprohoL a ion appears to bo peifeotly 
genuine, ‘ be tbougiit it wag b«^ duty to refer to tbo Court for orders whether, under 
the oirnurmUanoes, tbe salo nbould be pet aside, aud tbo property put up for Pale again. 
Of course the Court oould not givo any such ' orders’. *' 

And lie was of opinion that— 


Even it the words spoken by Mr. Innea were used, an intimation that the pro¬ 
perty wa a to bo sold free of mongriges cannot by aoy preoess of interpretation be 
found in them dirtody, or interred from them indirectly.” 


After commenting on tho ovidenoo of the plaintiff’s witnesses, 
the Judge said ;— 

.. } J* Vo Sponocr oredit for trying to give stra : gbt f orward evideno\ and acquit 

, h '“ 0 r tll ' m 6D ‘ l0 '‘ ot trMD « t0 deoti ™ tu«: but it is obv ous th,U snob confused »nd 
Z °T? n \ TT Dy J Per ' C ° Uv " Sde9f ' Sh*h M»hom.J AH has not been 

n, lt H I T * l 0 , 91 ' 5 ’ ag, “ nn ,ha d‘Borotion ol plaint ft s conns,1 in that 

even ,? they ™e Tov'ed"^ ' ‘° h " yB hMn ^ b >‘ bim - lhou ^. X. said 

th.t the plainuH hud been Induoed to bid under the belief that the property "•> 
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sold free of the mortgages, or, in other words, that he had been induced to buy by 
misrepresentation. Innes was summoned as a witness, and I was told late in the 
hearing on the 7th of June that he was ill ; but, of oourse, it was then out of the 
question to grant any postponement. It has not-been proved that he did, jn fact, 
use the words relied on, and if he had—as I have said—they oould not have raised the 
impression under which the plaintiff wishes me to believe he bid, and ultimately 
became the purchaser. Consequently there is no proof, or indeed suggestion, that 
his conduot caused, however innocently, the plaintiff to make a mistake as to the 
subBtanoe of the thing, wbioh is the subjeot of the agreement. 

“ The plaintiff has made out no o»se for rel«ef under eeoUon 35 of the Specific 
Relief Act, as the contraot of sale is not voidable or terminable by him. As for 
seotion 96 of the same Act, I do not tbink there was any mistake at all The terms, 
under whioh the property was sold, were clearly set out in the proclamation, which 
was made in the language of the Court as required by section 237 o! the Code of Civil 
Procedure, and whioh bad been previously advertisod ; and, if the plaintiff did not take 
the trouble to ascertain dearly under what terms he was bidding, that was bis fault 
and no one eWs, and he must take the consequences of his own carelessness ” 

The suit was therefore dismissed. 

The appeal was heard by a Divisional Bench of the Court consisting 
of Irwin and Hartnoll J.T. The material portions of whose Judgments 
were as follows:— 

“ IRWIN Jv I think there oan be no doubt at all that the plaintiff believed 
that the land was being sold free of the mortgages. He values toe land at 
[3281 Rs 40,000. Another bidder, Tssao Sofaer, says it is not worth more than Bs 
40,0 n 0 to Rs, 45,000. This evidence receives the best possible oorroboration fromi the 
bailiff s reoort made on the day of aa'e, viz : ‘Their statement!! (of the three bidders) 
that they were bidding under a miflat>preben«ion appear to he perfect'v genome, and as 
the property jo my opinion is not worth more than Bs 40,000 to s. ,0 
most, I think it my duty.' eto. It ie prepoeteroos to suppose that any sane man 
would bid several thousands of rupees for an equity of redemption, whioh he believed 
to be worth less than nothing. The plaintiff's statement that he would not have hid 
a pioe. if he bad known that the property was sold eub]eot to four mortgages, must be 

held to be perfectly true. 

“This brings me to the two issues involved in the main question. Was the 
mistake caused by what the assistant bailiff said before the sa e ,,,, ware 

“ On the one band, the certainty that the plain 15 Vrn!™ a «a nah e 
under a misapprehension raises a considerable probability that the , . , 

oause for that misapprehension On the other hand, the ertreme levity. «>‘hwb,oh 
the plaintiff entered on this important transaction, suggests that he may ha e made 
a mistake without any adequate cause. One would expect kbat an avoraga man of 
business, before offering a large sum of money for any proper y, 
effective means to ascertain exaotly wbat was being sold and won m 
ruination of the seller's title. But what does the plaintiff say VI heart of tfce sale 

. on the day of the auction, as I was going alonv the road in M , A ^urt bw no 

called to me and said a Court sale was taking place. I went toi the spot H 
English, and the few words set out in Hiudustani above was the only 

got. To bid a large sum under suoh oiroumatanoes as these * 1 rioblv 

frivolitv. I have no sympathy whatever with the plaintiff, and I think he rioblv 

* deserved to lose heavily over the transaction. . 

“ On the question what were the eiaot words used by the assistant M^i^ 

unfortunate that he was not examined, but no inference snorted absent from 

bo drawn from his absence. He was duly summoned, and was reported absent trom 

illness.” 

After commenting on the evident* of the plaintiff’s witnesses, the 

“The evidence of Mr Spencer, acting bailiff, is { a1 ^ ^®? Ori ^ 0 ^thinking it is 

Judge as extremely vacillating, but with all . nharce of the sale and was 

• perfeotly useless. Mr. Spsnoet was present. He was was the aotTia \ auc- 

responeible for the conduot of the sale, although h s Miration was Mr. Spencer’s 

tioneer. The primary cause of the present nnMM M8 S th?OWl Procedure 
omiision to obey the plain directions contained « 0 €°teon '306 of^he.uv^ ^ Wg 

Code when the deposit of 25 pe« cent, was not P® 1 ®’ .. P i a i Q tiff succeeds in 

official ‘oompatenoy must appear in a^ much worse light if the piamim 
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. , . nnokea la Mr. Spenoet'fl presence 

proving tb»t be was mislel bv °Splnoo r to pat him right. Mr. Spender hag a 
and without any attempt mar e by Mr 8P OP damaging as poisible to himielt 

,tmog motive for making h'8 evideaoa a ^ 0 f the vaoillation In bis 

[329] and bia wistaat: and that taae intenii(m 0 f trying to deoeive, and 

evidence. Mr. Ju-tne Biggo v.mast i ^ fln efSe3 t on him, and in my 

BO do I ; but the motive alluded to abov ' j mh , ioo , he makes in favour of the 

opinion much weight shonld be 8 1V6 “ l . * mortgage hai is ko uptr but his final 
nlaintiS He first ea.i that “ ""Vain that Tones before “.. .ale 


“ “ "Tl aaiiti ot.ito b ,„„ „ wk „ i„t, 

t ? V" sts as 25WSJS vg, TJ 

St A « ?■ KS&tiSJSSS K.TS. ■!“ . 




T. 126=9 thor6,0,e 

ThTa ™ the meaning a>. gned to the words by four witnesses, and the filth. Mr 
BDeno^r aotaally Raya. ‘I thick any reasonable man would have thought that the 
fand Was being mid Vo o! mortgages, had ho not road the proo amation I may 
add that > oneidering Mr. 3pen jer’s knowledge of the value of tha land he oan aye 
had no doubt wh.le the bidding was going on. if ho thought oMthe matter at •». 
thit all t'ie bidders wore uod'ta misipprohaasioa. Ha o»uaot have thought that 

they were all irraaposs ble luuatios. 

“Tho suit was basel oq eoctna 19 of the Contract Aot. My finding on the foots 
is that plaintiff wa? induoed to bid for tho land by mlsrepre^enUiion as defined in 
section 18, olausa (3) of the eamo ?\ot But I have also found that tho plainUfl had 
the meaus of discovering tho truth with ordinary diligeuoa and that he was culpab¬ 
ly oareless in lading to apoe.taln tie truth ia the obviout way, namely, by having 
the I reclamation read and oirefully translated to him. That being so, the excep¬ 
tion to seotion 19 of the Gontraot Aot puts him out cf Court and the coutraot is not 
voidable by reason of the mHrepresentatnn" 

HAUTNOTT J. I take thu same view of the faoba as my learned oolloagu* and 1 
have no duuot that tbe biddoca were bidding under a misaprehonsioo. There is 
evidence, the reliability of which there is no ground for questioning, that the pro¬ 
party free of enoumbraooes wa; not worth rnoro thao Ri, 40,009 to Rs. 45,000, and 
i tia impoesible to believe that appellant and Sofaor would have made the bids they 
did if they had known that they would have to taka it subjeot te tbe ho ivy mortga¬ 
ges existing on it. In my cpinion, the words alleged to have bjen used by the 
deputy bailitl aro proved to have beeu so used. They arc a mixture of English and 
Hindustani and their tenor is—‘There are four mortgager. Oa this &ooount cf there¬ 
fore) there is a sale by order of Gou*t. The title ilcod-i oan be seen m the offios of 
tbe Registrar.' [330] Thoy do rot give full details; but they may oerialnly lead 
persons to bbliavo that the property was not being sold subjoct to them, and that, 
on the oiher hand, it was being sold Ireo of them. The bailiff allows that the pro¬ 
perty in bis opibiou was not worth noro than Rs 40,000 to lls. 45,000 ; and 11 Is 
strange that ho did notoleaily explain beyond a shadow of doubt the exaot con¬ 
ditions of the sale when ho found that bids so far in sxoo?s of thi value eatimated 
by him were being made. 1 oeuamly find that tbaro was misrepresentation as 
defined in section 18 (3) of tho (bntraot Aot, There remains for consideration the 
important question as to whether fhe exooption laid down in sootiou 19 of the same 
Aot is not applicable to the case. It was apparently not argued in the Court of first 
inetanoe. not was it argued ou appeal. Tho eioopilon runs as f dlows It «aoh 

:°rr . ,9 ( C r db t y “r PP[0heD8 ‘ OB • ■ ■ lho nevertheless, is not 

voidable, he party, who,, uo .sent was so o.useJ, bid tho moans of diseovering 

nnuM r hav 0 nn, dl1 ‘'f Q0 -,’ To my mind tho appellant hat ou.'h me»ni. H, 

tne sMo ifo oCThav. ;“ C ? 00 “i ld hlW ° > " ,oetUned ll >“ exaas conditions of 

tuesalo llo could have re.d the advortisemjnt in tho ne*8Piror Further the 

conditions wore road out in English at the -ni,, , , 6 1 * 0r ‘ ^ artuer, me 

vxixzcd ,= Si 
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ordinary diligence on his park, in my opinion.S 

misled A few questions to the *““““ 0 XU dilig.no. in 

ot English and Hindustani was not -o n>y , u . , . bte aw. had ibe means ol 

diligence ; .M I hold khak khc exception arpl.es 

to him, and therefore that the cootraot is not voidable. 

The appeal wa; therefore dismissed. 

r r « . uu v/. — —• 

&& s» •***—“ s. vs* 

,he “-f f *S '1-Si {i Z: 

jl bid i tta p™p»« t ™™; ™ £ <?“<*• 

belief that on the terms of Mr. Innes announcement th P V * ll B , ra L 

ing sold free from the mortgages and he was therefore clearly at; the toe 7 ^ 

of bidding under a misapprehension of the tue con j nn s -who -36 I A. 32. 

appellant was justified in accepting the announcement o Mr. Inn-A Jbo _36 I. 

was lor the purposes of the sale, the responsible officer ol the Court, as to 
the terms on which the sale was taking place and any “ isr ® pr J ^ 

he might have ascertained the truth by inquuy ^nosufficm^ defence. 

There was therefore no negligence fc ^ e a PPe c r' nn f rac b \ c t (IX of 

making an inauiry and therefore section 19 of the Contract A 

1872) I" no? applicable. Moreover to be a good de ence under that 

section, the negligence must be established by ac s T. 1 for the first 

in the case, and could not be set up, as m the P^ent case tor the hrst 
time by the Court of Appeal. Reference was made to Redgrave ^uura 

(1): Leake on Contracts, 3rd edition, Chap. . VI * w 566 . 

no contract between them. There had . „.y t igg a i • an d 

conditions of sale of the Civil Procedure Co J, jC ^Ctabie reUef 
under the circumstances the appellant was entitled to equitable 

The judgment of their Lordships was delivered by— 

Loku MaCNAGHtEH. Their Lordships regret to say that in their 

opinion there has been a lamentable miscarriage of justice m ^ this eas 
It is an appeal from the Chief Court o£ Lower Burma. It was heard ex 

varte But the facts are not open to dispute. - .. p_ nrt . 

At an auction sale in execution held under the dl * ecb!0 “ ° Wd a 
the appellant, wbo had dropped in ,«i|» oarnallstw W>“^d 

down to him (or Re. 38,000. The dale was c.ndnotod b^t w o .81 
the Court-a Mr. Spencer, who was Chief Clerk and omo B 
and a Mr. Innes, his [332] deputy, who was the resent seems 

read the proclamation in English, a language w ic interest of the 

to have understood. It stated clearly enough that only ^ 

judgment-debtor was for sale. Then, in a . • t ^ 0 vernacular 

what the proclamation said, Mr. Innes made v ^ ^ 

to the eSect that the land was being ,o invitation was an 

gagees. The appellant 

imitation to bid (or a mbstanlmLESIElLiBKAH-— 

IS ( i,s») I. 11 

IQ ft 
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, o In fv, A he found himself the purchaser of a shadowy 

°“? s lot 

unencumbered was not more than Rs. 45,000. The charges upon it were 
over Bs. 64,000. 

As soon as the appellant realised his position he explained to Mr. 
Spencer that he bad bid for the property under a misapprehension. 
Mr. Spencer reported to the Court that the appellant s statement was 
upported bv Mr. I. Sofoar and Mr. Hadji Shah Mahomed, the other two « 
bidders at the sale, whom he had sent for and questioned. They too, it 
se.-ms were under the same misapprehension. He added that, as their 
statements appeared to be perfectly genuine, and as the property in his 
opinion was not wirbh more than from Ks. 40,000 to Rs. 45,000 at the 
most, he thought it his duty to refer the matter to tho Chief Court for 
orders whether, under tho circumstances, the sale should be set aside and 

the property pub up again. 

The learnod Judge. to whom tho matter was referred, deolined to 
interfere. 

The appellant thou applied to tho Court to bo discharged from his 
purchase, submitting affidavits, which showed that tho misapprehension 
on his part was caused by a misrepresentation on tho part of the 
auctioneer. Owing, however, to the opposition of the judgment-debtor— 
though there was no opposition on the part of anyone else—it was 
bhought advisable to proceed by a regular suit. 

The learned Judge of first instance dismissed tho suit. Then there 
was an appeal to the Chief Court. 

[333] The two learnod Judges, who formed the Court of Appeal, wero both 
satisfied that the appellant did bid for the property under a misapprehen¬ 
sion, and that the misapprehension was caused by a misrepresentation 
made by the auctioneer. But they both held that tho appellant’s olaim 
to relief failed for a reason which was nob even suggested in argument 
either before tho Court of Appeal, or before tho Court of first instance. 
They held that, although there was a misrepresentation as defined by section 
IB, olause 3, of tho Indian Contract Act, the case fell within the exception 
in section 19, which provides that in caso of “ consent caused by misre¬ 
presentation” the contract is not voidable, if tho party, whose consent is 
so caused, had tho means of discovering the truth with ordinary diligence. 

“ To my mind,” says one of tho learned Judges, “ tho appellant had such 
means. He could have gone to tho Court and could have ascertained the 
exact conditions of the sale. He oould have road tho advertisement in tho 
newspaper. Further, tho conditions wero road out in English at the sale.” 
No doubt the conditions were read out at tho sale, and in English. But the 
appellant speaks and understands nothing but Hindustani. English is an 
unknown tongue to him. The other learned Judge takes tho same view. He 
fands that the appellant was “ culpably careless in failing to ascertain tho 
truth in the obvious way, namely, by having the proclamation road and 
carefully translated for him.” It is plain from these remarks that the negli- 
genco for which tho learned judges condemn the appellant is want of 

h n embarklng so . r f h, y on «■ transaction so important. The 

on rt ™ me T u ? is °°J ering foe truth when the auction was 

auctions in H a S ^ 6 ° ^ in relying on what was said by tho 

of the sale . hoarin8 of tho Chief Clerk, who had charge 

aun ir° tinn 1 ft ° X0ep i01 ! m S60bion 19 of fche Contract Act hue no 
application to the oase. And there is no defenoe to tho suit. 
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So the matter would have stood, if the question had arisen 
outsiders, and the Court had had no concern in the matter beyond the 
duty of exercising its judicial functions But over and above a 1 this 
there is involved in this case a principle [334j of supreme importance, 
which the learned Judges of the Chief Court entirely disregarded 

It has been laid down again and again that in sales under the direc¬ 
tion of the Court it is incumbent on the Court to be scrupulous in the 
extreme and very careful to see that no taint or touch of fraud or deceit 
or misrepresentation is found in the conduct of its ministers. The Court, 
it is said, must at any rate not fall bolow the standard of honesty which it 
exacts from those on whom it has to pass judgment, fhe slightest suspi¬ 
cion of triokery or unfairness must affect the honour of the Court and 
impair its usefulness. It would be disastrous, it would be a so u e y 
shocking, if the Court were to enforce against a purchaser misled by it. 
duly accredited agents a bargain so illusory and so unconscientious as this. 

Their Lordships are somewhat surprised to find that the learned 
Judges have nothing to say on this aspect of the case They are stui 
more suprised at the moral lesson, whioh the presiding Judge draws rom 
the story of this auction. He points out that the appellant ma e no in 
vestigation into the title beforehand and that he had absolutely nothing 
to depend upon but the announcement of the auctioneer. An 
conclusion is that the appellant “ richly deserved to lose heavily over 

transaction.” 

Mr. Spencer was of course wrong in not keeping a stricter watch on 
the proceedings of his subordinate, but he was perfectly right m ret erring 
the matter to the Court. Both Courts censure him for not having proceed¬ 
ed under section 306 of the Civil Procedure Code. But the course was 
out of the question. If the truth had been published, nobody but a 
lunatic would have bid on the property being put up again. 6 ru , 

had been kept back, there would have been a gross and deliberate fraud 

In either case a claim against the present appellant would have been both 

dishonest and futile. , ,, , „ ^ * 

Their Lordships think that the appeal should be allowed 

the order of the Court of Appeal and the judgment of the Lower 

Court discharged with costs, to be paid by tho judgment-debtor, 

[333] and a decree made setting aside the sale with costs against the 

Their Lordships will therefore humbly advise His Majesty accord- 

ingly. 

Tho judgment-debtor must pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant : Bramall & White. 

36 C. 835 (=1 I. C. 124—6 A. L. J. 30=3 M- L • T 122 =^ ?. 
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aud extn.div.g time for pnymcnt by mort,agcri-Eff<ct of apUllai* decree oft Ifc 
Raid to vL^iun-AVlhciitv » by tnnigag « for ft iteration to possession 
ZZtoU^wTTr.udJe'co,' ■Act XIV oj 1889s ...214 a„d BlWormw 


order givtng losses? ion to mortgagees. 

The appellants, who vn-re mortgagee?, on 20th Deoember, 1900, obtained in a 
goit on their mortgage in the Court of a Subordinate -Judge an ordinary d'oiu 
for eab o' the mortgaged froportv. and, pending an appeal by the appellants on 
the ground that ii ey were entitled w a Urget amount than had been allowed 
them by the decree, the u otlgag d papery was sold on the application of, and 
purchased by, the appellants, and they wore put into poeseesion under an order 

of the High Court, dated ifith April 1904 . n . 

Oa tte appeal from thy deoree of the Sulotdinate Judge, the High Court, on 
27th January 1904, ma' e a choree for s.Mo conditional on the payment by the 
reeponoents, tbo mortgagor?, of an inore .sed amount within 6 months from the 
date of the appellate deoree. The re’poodoa^, who had a ready unsuccessfully 
taken objections under eeotions 811 and 244 of the Civil Procedure Cede to the 
ealo being ooufirined, then made an application under eooticn 244 for restoration 
to poPBefbion on the ground that the HLb Court had by its deoree on appeal so 
modified tbo deoree of tbo Subordinate Jud.:e oa to render the sale under it 
ill, Ka l, ibe Subordinate Judge held that the application wae not one within 
the purview of t-eotion 244 ; that it was tarred by limitation; and that the 
decree of the High Court did not invalidate the tale, and dismissed the applica¬ 


tion. 

The High Court on appeal, boldiDg B that the application Wus rightly made 
under eeotion 214, aud was not barred; and that the sale under a decree, whioh 
was subsequently substantially altered on appeal, oould not be otherwise than 
bad reversed the Subordinate judge’s deoree, and directed that possession should 
be restored to the r spondeuls, tut relused to disturb the possession of the ap¬ 
pellants pending the appeal to His N.apsty in Counoil. 

f/e'd, by the Judical < oenmittee that the deoree of the High Court wae 
incouRistent with its order of 18th Apiil 1904 giving the appellants possession. 

[33ij against whioh no app.al had boon brought, and whioh could not ba 
treated as null aud void ; that to allow the respondents to take advantage of 
the error iD the deorco of 27th Janury 1904 would entail expense and delay ; 
that the merits of the oaee were not with thorn ; and they bad not offered to 
redeem tho property. 

Their Lordships therefore allowed the appeal, and restored the deorat of 
the Subordinate Judge. 

Appeal from a decrco (2nd Juno 1905) of the High Court at Calcutta 
which reversed a decree (16th July 1904j of tho Subordinate Judge of 
Mozufferpore. 


The decree-holders woro appellants to His Majesty in Council. 

Ihe principal question for determination in this appeal was as to th< 
validity of a sale hold in execution of a deorco on 18th August 1903, 

On 25th Septombor 1899, the judgment-debtors, the present respon 
dents, mortgaged the properties tho subject of tho sale to the decree 
holders, who bn right a suit on tho mortgage and on 20th December 1900 

o Court of tho Subordinati 
Judge of Muzaflerpore. Iho Judgmont-debtors did not appeal from tha 
decree ; but tbo decree-holders preferred an appeal on tho ground tha 
they were ontitlod to a largor sum undor tho mortgage than had boon allow 
cd them by the Subordinate Judgo. On 27th January 1904, tho Higl 
Court allowed tho appeal and made a deevoo for sale, conditional upoi 
payment within six months, of Rs. 1,56,329. 

Whilst that appeal was pending the deoreo-holdors applied on 20t 

, l “ d JD A J Igusb 1901 to fche Subordinate Judgo for an order absolut 
or salo under section 89 of tho Transfer of Property Aot (IV of 1882 

The applications were refused, but on application to the High Court tli 

Subordinate Judge was on Hth April 1902, directed to make an ordr 

t^t ord e r°the h ° ditl °" 14th August ^02. In pursuance c 

that order tho property was put up for sale, and, on 18bh August 190! 


# 
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purchased by the decree-holders: on 14th September 1903 oh- 
fections to the sale were raised by the judgment-debtors under 
sections 244 and 311 of the Civil Poocedure Code (Act \IV of 
T3381 lo82) but they were dismissed, and. on 4th January 191)4 the 
Subordinate Judge confirmed the sale. The judgment-debtors appealed 
from that order to the High Court and also opposed attempts by the decree 
holders to obtain possession of the property purchased, but as to the posses¬ 
sion the High Court on 18th April 1904 decided that the decree-holders 
were entitled to possession, and in May i9 )4 they were duly put into 

possession of the properties by the Court. . 

On 19th May 1904, the judgment-debtors made an application to the 

Subordinate Judge, which gave rise to the present appeal It purported to 

be made under section 244 of Act XIV of 1882 and asked for a restoration 

to possession of the properties by setting aside the sale of 18th August 

1903. The ground for setting it aside, was stated to bo the fact .hat on 
the decree-holders appeal to the High Court, that Court had by the decree 

of 27 th January 1904 "modified” the decree of the Subordinate Judge 

dated 20th December 1900 and awarded the decree-holders a larger sum as 
due under the mortgage. 

In answer to that application tire decree-holders insisted on the vali¬ 
dity of the sale, and urged that the only remedy to set it aside was by 

application under section 311 of Act XIV of lb82 a renis y> w 10 
barred by limitation and had already been exhausted. ^ 0 Y a *o p ea e 
that the orders of the High Court, dated 14th April 1902 and 18th April 

1904, were final as against the judgment-debtors. . 

The Subordinate Judge on 16th July 1904 bolding that the judgment- 

debtors could only apply under section 311 of Act XIV of an f ^ 
such application was barred by limitation, and also that the decree ol the 
High Couit, dated 97th Junuary 1904, did not invalidate the sale, dismiss 
ed the application with costs. In his judgment he said .— 

“This application has been made only under section 244 ol . th V 

Civil Prooedure, no mention having been putpoaoly made in because 

oi thelOode, under which only an execution sale is mainly Set a8l «» “'° • 

on a former occasion, en application under tbai aeotion, o°upl . There 

244, had been made to eet aside the sale, but was wade unauc e J* , , , 
is now an appeal pending in the High Court against this Courts order, dated 
[339] the 4th January 1904, rejecting the last-mentioned application to set 

aside the sale. 

“The judgment-debtors, without withdrawing the appeal mentioned above, 

have made this application before me under section 244, Civil Procedure o e, 

on the strengih of the ruling in the case of Chandun Singh v. Ram Uem 

Singh (l) and other ruliDgs referred to therein. 

“ In the first place, I would say that the judgment-debtors present aplica- 

tion to set aside the sale is barred by limitation as it was not made within 30 
days from the date of that sale, and no question of fraud having been now 

raised about it. 

“ In the second place I do not think that the application under notice is 
entertainable UDder section 244, Code of Civil Procedure. It does not come 
under clause (c) of that section, under which it was made. There is n°w Do 

question in this case relating to the execution, discharge or satisfaction of the 

decree or to the stay cf execution, thereof. The question about the restora¬ 
tion to possession after possession has been taken by the auc icn pur • 

who are the decree-holders in this case, is not a question provided for by the 

section above quoted. 
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“ ] n the ca c e mentioned above the petition to set aside the sale must 
have been made under sections 311 and 244 of the Cede of Civil Procedure. 
Ai d. therefore, when the Court ordering the sale to be set aside on the ground 
that the decree, in execution of which that sale was made, was reversed by 
the Appellate Court, and was not in existence when the sale was made, also 
rightly ordered the restoration of the property to the possession of the judg- 
ment-d btors, who were ousted from it by the said sale. The present case is 
different from the case mentioned in the ruling. I may further observe that 
the bitter case is distinguishable from the present, inasmuch as in that case 
there was an appeal against the whole decree, which was wholly reversed, and 
a new decree was substituted thereto? by the Appellate Court. But in the 
case before me. there wa- no appeal against the portion of the mortgage 
decree, which was executed by tlm decree-holders after it was made absolute, 
and under which they brought to sale and purchased the judgment-debtors’ 
properties. Therefore, that decree was not reversed. The language of the 
Appellate C.rurt’s order, by which it added to that decree a certain amount, 
which was not allowed by the Court of First Instance, could not change the 
substance of the thing. I take that order as ^directing the addition to the 
original decree of the amount it decreed in appeal, though it stated that it 
modified the original decree." 

From that decision the judgment-debtors appealed to the High 
Court, and a Divisional Bench (Rampini and Caspersz JJ.) reversed the 
decree of the Subordinate Judge and directed that possession of the 
propeity should he restored to the judgment-debtors on the ground that 
the sale was invalid as the only [340] decree capable of execution was 
that dated 27th January 1904, and that the proper romedy was by 
application under section 244 of Act XIV of 1882. 

t| The material portion of their judgment was as follows :— 

The judgment-debtors oonteoded before the Subordinate Judge that the sale o! 
the 18th August 1908, held in execution of tho mortgage deoree, was bad, because 
tbit deoree wag subsequently modified; and the? were not bound to pay in the 
deoretal amount until six months from the 27th January 1904. The learned Subor¬ 
dinate Judge hag, however, di?allowed their objeotion. He has held (1) that the 
appl'cation of the judgment-debtors is ba'ted by limitation and it was not made 

* rom *k 0 date of the sale, and (2) that their application does not oome 
W| thm the purv ,0 w of seotion 244 of the Code of Civil Procedure. 

.. e D k that the order of the Subordinate Jadgo cannot be unstained, 
fchu nniiJftfn?' ? 1 ' 011 ! 0 * the i'^Rment-debfcors had been made under seotion 811 of 
the Annlieaf‘ rt J'u? ro06 ^ re » n0 doubt the period of limitation would be 80 days; but 
3 years. 1Qit,0D belQR un ^er seotion 244, the period ollimitatiou is not 80 days, but 

(I 


that lhe h 8 e ml7n* f 0 lhln V hit th,i ,ei * ril ' id Subordinate Judge is tight in holding 
in oar oS l. afT O31 ? 0 . withiD ths P arview °f seotion 244. It 1 b oerUinly, 

» deoree • and VnH, PP ° atl0a r ®1* ,la (? to the execution, dleoharge and e»tis{iotion o! 

dM«" wwSh wa .nYT 6 ’ W n th , nk ^ tbe ™ le «» ‘ h ° I** August 1908, under a 
—oannot be held good 'tv..*!. 7 aUered ■ ^ tbls Court—and altered very substantUlly 
deoro of the 27th g Janna.Aon,° rP mu Wh ° b R,one 0>n sxeouted in this ca«e, is the 
time to redeem the Drnn«J deot6f 8* ve the jadgment-dobtors flit month!’ 

period had“pS,r«n b T . W Wh '° h WM b8M ab0Uk 9 *•« b6,ote ‘ h9 ‘ 

1903, ^aho’^hVproSnn^'lvn 8 ^ aDd ,et 1 a ’ id ® thB « ala °« the 29th August 
holders.’* ® delivering possesBion of the property to the deoree- 

On this appe- ,,hich was heard ex parte - 

that the High Conrf ^ ?/ ^ n * or appellants, contended 

1903 w j h5 S re™'“ 0 , j° Wd "« »'« of 18th A„Sus» 

having subseauent-lv * u tU °, de , creo undor which the sale took plaoe 

the appellants. th 0 y sale iTwa^ a modifipd on a PP eal 5n tavour of 

appeal by the InLu f 27 ^ January 1904 of the High Court of 
PP ^ the appellants. All .that, the High Court had power 
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fco do on that appeal was to deal with the amount awarded 1908 
by the Subordinate Judge; for the respondents not having [341] NOV. 12. 
appealed from, or filed objections to it, the rest of the Subordinate ua ^_ 15 - 
Judge’s decree was final. A : 'ourt could not of its own motion noal with privy 
a portion of a decree against which portion there had be -n no appeal and Oounoil. 
no objections filed. Extending the time for payment, of the decretal 
amount, as the High Court did in its decree of 27th January 1904 was j q ^ 4=6 
an illegal exercise of its jurisdiction, and an order which that Court had a L J. 30=5 
no power Jio make under the Transfer of Property Act (IV of 1882]. M L T. 129 
Reference was made to Gheda Lai v. Badullah (1); iransfer of Property ==13 1 p 
Act, sections 88 , 89,93, and Civil Procedure Code (Act XIV of J882J, j 458 * 11 * 
section 545 and Schedule'IV, Form No. 128. There was therefore, it was .jj Jnu L. R. 
submitted, no such modification by the High Court of the decree of the .,214 = 19 M. 
Subordinate Judge dated 20th December i 900, in its decree of 27fch L J. 178=36 
January 1904 as invalidated the sale of the property purchased by the 


appellants. 

The only procedure to set aside the sale was by application 
under section 311 of the Civil Procedure Code, but that remedy 
had been exhausted and was barred by lapse of time. The application 
now under appeal, so far as it asked for the setting aside of the delivery of 
possession of the property to the apellants, was not one which came 
within the provisions of section 244 of the Civil Procedure Code, and the 
High Court ought so to have held. 

The orders of the High Court, dated 14th April 1902 -under which 
the order absolute for sale of the property was made, and 18th April 1904 
ordering possession to be given to the appellants, were final as against the 
respondents and could not now be disputed ; yet the judgment of the High 
Court now under appeal was quite inconsistent with those orders, which 
were binding on the respondents. The position of the parties was some¬ 
what analogous to that in Munqul Pershad Dichit v. ( rija Kant Lanin 
(2). In any case the respondents could not be entitle^ to possession with¬ 
out redeeming the mortgage, dated 27th September 1899. The decree of 
the High [342] Court appealed from should be set aside and that of the 

Subordinate Judge restored. 

The judgment of their Lordships was delivered by 

Lord MaonaGHTEN. This appeal was heard ex parte . It certainly 
presents something like a puzzle owing to complications which bave 
resulted from an error committed by the appellants at one stage of t e 
proceedings. On the whole, however, their Lordships are of opinion that 

the appeal ought to succeed. t ., 

On the 20th of December 1900, the appellants obtained from rue 
Subordinate Judge of Mozufferpore an ordinary decree for a sale of some 
mor kgaged property. The amount for which the decree was passed was 
R s. 1,14,003. The appellants’ claim was for a considerably larger amount. 
They appealed to the High Court for a modification of the decree on tme 
ground that the amount allowed was inadequate. 


In August 1901, before the appeal to the High Court came on fo 
hearing, the appellants applied to the Subordinate Judge for an oraer 
absolute for sale. The Subordinate Judge refused the application pending 
the appeal. But the High Court, on the petition of the appellants direic¬ 
ed the Subord inate Judge to make the necessary order. In their ju dgment 

(1) (1888) I. L. R. ll All 35, 38. . R 8 ° al ' 5U 6 °’ R ’ 

8 -1. A..1 Ao, loJ. 
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tho learned Judges of the High Court say — 

“It is suggested that in the appeal to this Court there may be an 

order ora decree for a further sum ia favour of the petitioners and 

some confusion may result. But we have not to consider that matter 

at present, nor is it clear that any confusion will arise. 

On tho 14th of April 1902 tho order absolute was made. The proper¬ 
ty was put up for sale on the 18th of August 1903. It was purchased by 
the appellants. The sale was confirmed on the 4th of January 1904. 
But the Subordinate Judge, on tho objection of the respondents, refused 
to put the appellants in possession. 

O n the ‘J7tb o( January 1904, the appeal of the present appellants 
from the original decree of the 20th of December [343] 1900 came on to 
be hoard. The Court made an 1 order modifying the decree in the appel¬ 
lants’ favour, directing tho respondents to pay the whole amount adjudged 
within six months, and, in case of default, directing the property to be 

sold. 

The next important date is the 18th of April 1904, when an appeal 
from tho refusal of the Subordinate Judge to put the appellants in posses¬ 
sion of tho property was heard. The High Court, after hearing both 
parties, decided that tho appellants were entitled to possession. They 
were accordingly put into possession and have remained in possession ever 
since. 


As the respondents were represented by counsel or pleaders on that 
occasion, it cannot ho doubted that the attention of the High Court was 
called to tho fact that the six months allowed by the decree of the 27th of 
January 1904 had not expired, and that the sale had taken place under a 
decree of the Subordinate Judge inconsistent with the subsequent deoree 
of tho High Court. 

The objection was apparent. It could not have been 
overlooked. How the High Court dealt with it does not appear. It may 
nob have been pressed by the respondents, or the High Court may have 
been satisfied that, under the circumstances of tho case, the form of the 
decreo was a mere slip on the part of the appellants, or the Registrar of 
the Court, whioh misled nobody. 

The next step was that tho respondents, on the 19th of May 1904, 
applied to tho Subordinate Judge claiming restoration to possession by 
setting aside the sale of the 1 8th of August 1903. The Subordinate Judge 
dismiss-d tho application with costs. On appeal, however, to the High 
Court that Court roversed tho decroo of tho Subordinate Judge, set aside 
the sale, and directed that possession of the prop3rby should be restored to 
the respondents. 

From that decree tho appellants have appealed to His Majesty in 
Council. Ponding the appeal tho High Court has refused to disturb the 
possession of tho appellants, observing that " tho case is in its circum¬ 
stances very peculiar.” 

[344] The appellants tako thoir stand on the order of the High Court 
of the 18th oi April 1904. '1 Heir Lordships think that tho appellants are 

light and that the order now under appeal is inconsistent with the order 
of the 18th of April 1904, against which no appeal was brought, and which 
in their Lordships opinion, ought not now to be treated as null and void. 

Tho merits of tho case are nob with the respondents. If they were 
allowed to take advantage of tho error in tho decree of tho 27th of January 
1904, it would only lead to expense and delay. They have not offered to 
redeem, and probably are nob in a position to redeem, the property. 
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Their Lordships will therefore humbly advise His Majesty that the 
appeal ought to be allowed and that the order of the 2nd of June 1905 
ought to be discharged, but without costs and the decree of the 
Subordinate Judge of the 16th of July 1901 restored, and that any 
costs paid under the order of the 2nd of June 1905 ought to be repaid. 
Their Lordships do not think it is a case for giving the appellants any 
costs of the appeal. 

Appeal allowed , 

Solicitors for the appellant: T . L. Wilson and Co. 

36 Cal. 345 (=1 l. G. b27=13 C. M. N. 384.) 

[345] APPEAL FROM ORIGINAL CIVIL. 

BeJore Sir Francis W, Maclean, K. C. I. E ., Chief Justice , Mr. Justice 

Harington and Mr. Justice Fletcher. 





Abu Mahomed v. S. C. ChUlnder * 

[ 13th January, 1909.] 

fi iQnmint—Claim hr damages jor breach oj or, trud —Right cf assignee to tui— 
Transfer of Property Act (IV of 1S82), sj. 3, 6 (a , 180-“ Actionable claim — 

“ Mere right to sue.” 

A claim for damages for breach of contract, after breach,^ i» not an 
“actionable claim” within the meaning of section 3 cf the Transfer of 
' Property Act, but a “ mere right to sue” within the meaning of section 
6 (e) of the same Act, and therefore cannot be transferred. LPer 
Maclean C. J. and Harington J., Fletcher J. dubitante ,J 

[Kef ; 6 1. C 290—21 M. L J. 163 ; 10 I. C. 320=22 M. L. J. 207 ; 1 38 1 Mad 303 ;69 
1.0. 288=70 I. 0. 498=26 0 W.N 285 ; 73 I. 0 465=1923 A LR {bM.) toM-w 
Bom. 719 ; 79 I G. 381; 80 I. G 642 ; 82 I, 0- 411=28 C. W. N. 894- 40 0. U. J. 
79*1924 A I. R. (Gal.) HH7=&1 Cal. 972 ] 

Appeal by the plaintiff Abu Mahomed, from the judgment of 

Stephen J. r ^ . 

By a contract, dated December 2nd, 1904, Messrs. Ebrahtm Ha]i 

Sulaiman & Co. purchased from the respondent S. C. Chunder 2zo,0uU 

gunny bags for delivery in equal portions during the months of January 
to May 1905, each month’s delivery to be considered a separate contract. 
Delivery was duly given of the January and February portions, but t e 
respondent failed to give delivery of the March instalment to Messrs. 
Ebrahim Haji Sulaiman & Co., who thereby sustained damage to the extent 
Rs. 1,112-8, being the difference between the contract price of the goods 

a ud the market price prevailing on March 31st, 1905. 

The purchasers, Messrs. Ebrahim Ha]i Sulaiman & Co., su sequen 
ly beoame insolvent and the estate and credits of the firm voste m 0 
Official Assignee of Bombay. By a deed of assignment, dated June wn, 
1906, the Official Assignee assigned “ all actionable claims arising from 
transactions of the Bombay and Calcutta firms, whether en ere 
books [346] or not, and the benefits of all contracts entered into by 
‘he Bombay and Calcutta firms of Ebrahim Ha]i Sulaiman & Co., to one 

Sulleman Cassim Peroo Mahomed, who again assigned le sa 

appellant Abu Mahomed by a deed of assignment dated July Bth ,• 

Abu Mahomed thereupon instituted this suit for t e reco er 

? um ot Bs. 1,112-8, the amount of damage which had resiUted ^ 

reach by the respondent of the contract of the ece i 

^Pleaded in defence that the plain tiff h ad no cause _o^oP_and__^ 

• Appeal from Original Civil No, 58 of 1908. 
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the suit was nob maintainable. On the 6 bh Augusb 1903, Stephen J. dis- 
misso i tbo suit holding that as tho plaintiff was a transferee merely of a 
right to sue, he could nob maintain the action. His Lordship s judgment 

was as follows:— . , , _ A _ 

STEPUtN J. In this ca*eE >rahim Ilajeo Sulaiman in Deoember 1904 entered 

into * oouir»ib with »ho diteodaut ioc thu supply of a quantity ot B. twills to be 

aehvcroJ iu fo.ir monthly oviMig loients L’urtfuaot to this oontraofc two monthly 

oon^igumonta wero dthvcre-J in January and February. Tbe one ot iha 31st March 

1903 Was not delivered on wbioa Ebrah'cu Ilajeo SuUiman purchased goods in the 

m<*rk t aud a* he says ai< tho pcioo of Rs 1,11^ 8, above the contrast price, Ebrahim 

Haj e Subuinau tt on beoamo iueoivc-nt. and the Official Aieigaee conveyed his out- 

aiaud.ug- 3 , at-sete and his interest in tho execution of the oontraot to a purchaser, 

who jgdigned them on tho 6lb ot July ldOG'to tbo plaintiff. The plaintiff now sues 

tor ibe Ha. 1,112-8, which *re eaid in tact to be damages sustained by Ebrahim 

Hajto tiulaauan aud whioh io tbe amount assessed as damages in the assignment 

to the plaintiff. H is objected on behalf ot tho defendant that the plaint shows no 

oauso of aotioa, that the claim for damages is notan aotionable claim under flee- 

tion 8 of the Transfer of Property Act, that Ebrahim Hajee Sulaiman’s olaim as to 

damages was a mere right to sue so tar aa ho was concerned end, if anything vested 

in the Official Assignee, it oannot be more tban a mere right to sue with regard to 

tho contract in question. Therefore it is argued nothing passed from the Official 

Assignee to the assignor of tbe plaintiff or consequently afterwards to the plaintiff. 

This comention seems to mo to be eouod. Tbe olaim in question oannot be an 

aotionable olaim bscau-o it is not a claim lor liquidated damages, consequently 

tboro nu doubt it oomes within the meaning of fieoliou 3 of tho Transfer of 

Property Aot and it aho seems to me impossible that after tho 81st March Ebrahim 

Hajee Sulaiman had anything except a mere right to sue The oontraot, bo far 

aa tbo Match delivery w.is concerned, was discharged by a breaoh on the Slat 

Maroh and it then oeated to cxiit Ebrahim Haj.e Salaiman then bad a olaim 

lor damages and that olaim is tho same thing as the right to sue. I cannot 

t 3»7j see how be or anybody deriving aDy right from him can have anything more 

than tbirf. 

It has teen argaed before me that clause (e) of seotion 6 of tbe Transfer of 
Property Aot whs enaoied in order to prevent ohampertous Buits, but l hold there 
ii nothing *t all in tbo Aot to lead me to ooufine tho operation of 3ub-aeotion U) to 
euch suits and i must tade tbo words as 1 find them. In taking this view of the 
case, I am coneideiaely foriiiicd by the judgment in May v. Lane ^1). The question 
there depen .s on the oonstruotion ot sections ot the Ju dioalute Aot and the taels are 
not altogether similar to vho B e of tho present case. But applying the principles 
there laid down, 1 oannot holl that the present plaint does disoloae any oause of 
action. 


Tho suit is consequently dismissed with oosls. 

From this judgment, the plaintiff' appealed. 

Mr. Garth (Mr. Sircar with him; (or the appellant. It is conceded 
that a more right to suo oanne t he assigned. But the claim in this suit is 
an “ aotionable claim ” within tho definition given in section 3 ot tho 
Transtor of Property Act, read with section 130^ which inoludes within its 
purview “all tho rights and remedies, wbothor by way of dummies or other 
wise." Section 130 oi the Transtor of Propony Act goes beyond 
section 25 of tho Judicature Act and cannot bo confinod to debts only 
At tue date ot tho assignment tho amount of damage had been as¬ 
certained. In Jailer Metier Ali v. Budge-Budge Jute Mtlls Go (2) Sale J 
held that a contract for tho purchase of gunny-bags was assignable ’and this 
decision was not disturbed on appeal v»J, aud has been followed in Hatha 
v. Lamm 4j. See also Torhington v. Magee (5) although I submit that 
English authorities on this point have not much force in this country 
Iho clouti iug in Mag v Lane yl) can have no application here. Moreover 
tho dictum in Mag v. Lane (1) has boon considered in Dawson v 
NonUrn ...I (-•.»„ H-to,.,, ( 6 ) ,n,l ta» h»n 

(1, Liw.j tr b. J. y b. .3b. J, IW-ejTLom L H lli “' 

(2) U'JLCI, i L. K 33 Ubl. 702. , 6 ) [liOQ] 2 K B 437 *• 

VS2 (1307) 1. L. B. 84 Cal. 889. (B) [1305] 1 K. B 360 87ft 
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nnnitv will not allow an assignment by way of champerty. This 

& L »o .pjtaKon in India. Th. « ™»«»ed ™ 

Paco of a claim to compensation unaer the Lanls Clauses a 
[ 3481 and it was held such claim was assignable. There is no distinction 
between such a claim and a claim to damages under aeon tract as in th 

5SS si - %ir r, 

tssSTTm axzzrz ssr?'—H ~~ i w a 1 2 * 4 . 

“r.»:“b^ 

K?no s^ion in th. Utter Act to cover the tr.nsto 0 £ 

come due in the future. Does that not shew that the J r f“ S ^ s ° f J s ^ e ftbl ^ 

Act is not exhaustive?] My submission is that the claim was ass.gna^ 
under the Transfer of Property Act, and in the alternative, if the cl m 

does not fall within the Act, it was assignable in equity.' *? “ 
distinction in principle between the assignability of a contract, and th 

assignability of a claim to damages under a contract. 

Mr Dunne (Mr A N. Chaudhuri with him) for the respondent. 

tss s: 

i , 6 , j n fViof wad lfift, was a mere right to sue for damages, oea 

Pa g e 616. A ** * 

breach of contract is not assignable. See May v. ^^i’vJas Esher 

dictum though obiter has the authority of sue emi nvflr rule May v 

M. R. and Rigby L. J. Torkington v Magee B) did not overrule Mj»v 

Lane (4), but was distinguished. The decision in Dawson ri.QmtN^rn 

and City Bailway (6) was on a totally different groun , 

any doubt cast on the doctrine as laid down m May v. 

liam Brandt’s Sons & Co. v. Dunlop Rubber Company ( ) , d fall 

was one of a debt, which is obviously a chose in action a 

within section 3 of the Transfer of Property Act. All tha 9IY/Ini »p Com* 
land's Graving Dock and Slipway Company v. Maritime ns 
pony and Croshaw (2) held was that the doctrine in May v Lane W did no 
apply to a policy of maritime insurance. [Fletcher J, referred to 
Victonalnsurance Company ( 8 ;.] That case did not turn on the q ue^ 


(1) [1905] A C. 454. 

(2) [1907J 1 K. B. lit. 

(8) [190711. L. B. 84 Oal. 289. 

(4) [1894] 64 L. J. Q. B, 236. 


(5) [1902] 2 K. B. 427. 
t6) [1905J 1. K. B. 260. 

(7) [1907] 1K. B. 116,128, 

(8) [1896] A. 0.160, 
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of assignment*; the Insurance Co. were subrogated to the rights of the 
assured. Cases whioh have considered May v Lane (1J and distinguished 
it, have pointed out that the doctrine in that case must not be interpreted 
too widely so as to cover cases of the assignment of the benefit of contracts 
including the right lo me thereunder , but no case has challenged the pro¬ 
position that after breach of contract, the right to sue for damages for 
such breach cannot be assigned. 
fo 827=13 Mr. Garth, in reply, lhe assignment in the present case was not 
J W N 384 merely of the right to recover damages as in May v. Lane (1), but of the 

benefits of a contract, in respect of which the assignor had certain rights 
to recover damages. Breach discharges a contract only in a certain sense; 
the con-[350] tractual rights still obtain for certain purposes, e.g. founding 
a right of action on the contract. 

MaolbaN C. J. The facts of this case lie within a very narrow 
compass : It appears that by a contract dated the 2nd of December 1904, 
Messrs. Ebrahim Uajee Sulaiman & Co purchased from the defendant a 
certain quantity of B. twills,—so many hundred bags ; delivery from 
January 1905, so many bags a month. Certain of those bags were deli¬ 
vered in pursuance of the terms of the contract, but in March ly05 the 
defendant did not deliver the bags deliverable for that month, and loss, as 
the plaintiff says, resulted to the purchasers from that default on the 
part of the vendor. The purchasers, Messrs. Ebrahim uajee Sulai¬ 
man & Co., eventually became insolvent, and the Offioial Assignee 
of Bombay conveyed the outstanding assets and their interests in 
the executory contracts to one Sulaiman Cassim Peroo Mahomed, 
who again assigned his interest in those oontraots to the plaintiff by his 
assignment deed, dated the 5th of July 1906. The Offioial Assignee by an 
assignment, which is dated the 6th of June 1906, assigned "all actionable 
claims arising from the transactions of the Bombay and*Calcutta firms, 
whether entered in the books or not, and the benefits of all oontraots 
entered into by the Bombay and Caloutta firms of Ebrahim Hajee Sulai¬ 
man and Company,” to Sulaiman Cassim Peroo Mahomed ; and he 
assigned the same over to the plaintiff. The plaintiff then brought this 
action ; and the first point taken and successfully taken by the defendant 
is that the plaintiff oannot maintain the suit ; and Mr. Justioe Stephen 

held that as the plaintiff was a transferee merely of a right to sue, he 
could not maintain the aotion. 

nnncT h rL?r 0 f 1On A W r 0 u haVe t0 . decid0 de P ends upon two or throo short 
riehf f-n^i ° DS Jh ave noticed the contract had been broken and the 

ac . orued belore anting was ve sted in the Offioial 

the case 135-11 ^ enoy : of course is a very material feature in 

Sse we are Si J liL is whethor - * s regards the particular 

right to sue or if >' ’ bafc wbl °h the plaintiff purchased was a mere 

Transfer of'pronortv ^ it was. Under section 6 of the 

oaMot be°transffi 0 rT!^ 'f ° b ’ j^.^&tute enacts that “a mere right to sue 

section is muoh wider^th’an was^h" that th ° lan8Ua8e ° f that 
this was“ mere ffto 1iT? y ^ ^ thereby repealed - lf 

be transferred under the An/*; a a ° QOt - be trans * errod - Now what can 

and seotion 130 points'^out hofv a f 10nable , claim 0ftn be transferred: 

actionable olaim ? P If we look at T- Y b ® transferred. What is an 

■-™Jook at section 3 an actionable claim ” means 


(1) [1894] 64 L. J. Q, B. 286. 
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a claim to any debt’: but this is not a claim to any debt; this is a 
claim to damages of an unascertained amount resulting from a breach of 
contract on the part of one of the parties to that contract Is it then a 
“claim to any beneficial interest in moveable property not in the posses¬ 
ion, either actual or constructive, of the claimant, which the Civil_ Cou 
recognise as affording grounds for relief, whether such debt or beneficial inte_ _ 
rest be existent, accruing, conditional, or contingent ? I do not think that 36 c 345 
we can nronerlv bring a mere claim for damages for breach of contract L c . 827=13 
within those wolds. Now, if it does not fall within the definition of C. W. N 384. 
“ actionable claim,” what is it except a mere right to sue, a mere right to 
sell for damages resulting from an alleged breach of contract It seems to 
me that it is not anything more or less than that; and if so, that cannot 

be . s e olear ^ what . ever t Ve principle may bo underlying it, that aocord- 

' ig to the English law an assignment of damages for an alleged breach 
of contract would not entitle the assignee to sue; and . one may speculate, 
the words, “ a mere right to sue cannot be transferred in the Transfer 

of Property Act are based upon the same pnncipe. Fneland 

oases we must ascertain what the law in India an , » 

here enjoins. I have referred to the sections of the Tranter o 

seem necessary to discuss the English authorities which have been 
cited, though several of them appear to be in accord with the 
have stated. 

For these reasons Mr. Justice Stephen's view seems to be right and 
the appeal must be dismissed with costs. 

HARINGTON J. I agree, and I think the Portion l this—the seXr 

the buyer at the expiration of the month of Marc T . rasulfe was 

had to deliver certain goods and he had failed to o so. month 

that the benefit with regard to the contract for delivery 
of March was at an end ; and all that the buyer wa to do was to sue 

the seller for damages for breach of contract, fraot the 

failed to perform. Some months after the breac o . 

present plaintiff became, under a deed of assignmen , e nues- 

the actionable claims to which the original buyer 6 ‘ f or 

tion really resolves itself into this: was this right o reco ftC t; ona ble 

the breach of contraot, which could no longer be fu . 

claim or merely a right to sue. In my opinion, it was merely a right in ttie 

buyer to sue for such damages as he might be able to P ^ 

tained. Those damages might merely be nominal or, , * l. ul 

tay might b, substattel. If tat "... «. the» tat ng ht » 

passed under the assignment, by virtue of the provision . . . g 

Transfer of Property Act, clause (.) and, moreover, he» 

not purport to pass anything more from the buyer ^ . ac ti ona ble 

claims to which he was entitled. Then, -f the definition of aeMonam 
claim,’ given in the Transfer of Property Act is coked at it is dear. 

I think, that a right to sue for damages unasoer definition, 

quent upon a breach of contract, does not fall wi i earne d Judge in 

The result is that I agree that the lament of th 
the Court of first instance was right and that PP 

“"‘"[Mai FI,.™,*. 3. I do nob distal i “ 
doubt that the Statute meant to limit the rig 
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right under a contract by the fact that the other party to the contract had 
broken it. Appeal dismissed. 

Attorneys for the appellant : Manuel & Agarwalla. 

Attorneys for the respondent : N. G. Boy. 

36 Cal. 354 (-1 I. C. 829-13 C~W. N. 255-9 C. L. J 1901) 

[354] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean , K. C. I. EChi f Justice , Mr. Justice 

Uarinaton and M.r. Justice Brett. 


Burn & Co. v. McDonald.* 

[2nd December, 1908. ] 

Jtntraol—Injwnctini—Breach of contract— Contract of p rimal service—Agreement — 
Absence of rvqatii6 agreement-Negativ* covenant tmplol-Sjeufu Relief Act 
(1 of 1877), ». 57, also illusiratioyi (ii— Restraint cj trade - Damaga — ontraci 

Act *IX of 1872 ), 9 , 74— Codified law. . _ or* 

By an agreement made iu Eoglaad, M. was engage! by B. & Co. a ncra of 
EoRineeifl in Caloutta, as an assistant i Q tbe * 3 hrm foe a pniod of 5 yeara, 
and it was inter alia agresd that “ he should diligently and to the beat cl his 
ability devote himself to vbe duties inoambent on bm and should faithfoily 
observe and oomply with snob instructions »a ho might fiom ticoa to time 
reoelve from the firm ” Duzing the term of his eng .gement. M. left the 
employ of B. & Co. an! entered that of another Arm. On a BU«t. instituted 
by B. & Co , for an injunction to restrain M. from serv.ng, wording oi being 
employed by any other person or pjraoo9 and for damages 

Held, although there was no negative condition m terms in the agreement, a 
negative covenant could bo proparly Implied, under section 57 o! tho Spioifio 
Relief Aot, and illustration (4) tlrreto, whioh gave legislative aanotion m 
India to ths Law as laid down by Selborae L. J. in U olverhampton ami B^airaif 
Railway Company v Londm a*id North-Western iiaiiwajy Co, 11 1 . 

Charleston rth v. Mac Donald (2) approved. 

Burnley v. Wagner (9), Whilwood Cnemioal Cjmpany v. Hardman (4), Ehr- 
vian v. Bartholomew (5) referred to. 

Where the law has been codified, it is ol little aviil to enquire what is the 
law apart from suoh oodi6oation ; the Code itself must be loek d to as the 
guide in the matter. 

As the oontraot bad been most deliberately broken the plain tiffs were en¬ 
titled to an iniunotion according to the principles of equity, jusiioo and good 
ooneoienoe. 


[Ref: 21 M. L. J. 182=9 I. C. 104 ; 64 I. 0. 634 ; 89 I. C. 821 ; 84 1. 0. 794.] 

Appeal from Original Suit. 

Appeal by the plaintiffs, Bum and Co., from the judgmonb of Flob“ 
cher J. 


[385] This action was instituted by Messrs. Burn and Co., Ld., a 
firm of engineers carrying on business in Calcutta, and the neighbourhood, 
against the respondent, who was formerly one of tho assistants employ¬ 
ed in their firm, for an injunction and damages for breach of agreement. 

By an agreement made in England, and dated the 27th July 1904, 
between the appellant Company and the respondent, the Company engag¬ 
ed Mr. McDonald as draughtsman and general assistant in its engineering 
works at Howrah near Calcutta or olsewhere for a period of 5 years from 
and after the date at which he should begin to work after his arrival at 
the engineering works at Howrah, it being agrood that he should forth- 
wibh procegd_to Calcutta, the Company provid ing hi m w ith a sooond class 

* Appeal from Original Civil No. 400 of 1909 in Suit No. 241 of 1**03. 


(1) (1873) L. R. 16 Eq. 433 , 410 
(J» il898) I. L. R. 28 Rom. 108, 113. 
(3y (1852) 5 Dr. G. and 8. 485. 


(4) [18.1] 2 Oh. 416. 

(5) %[1898J 1 Ch. 671. 
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passage. Th9 respondent's remuneration was fixed at Rs. 250 per month 
for the first year of his service, with annual increments of Rs. 25, to be 
paid “monthly or as may be mutually arranged,” with certain other 
allowances. 

Certain other clauses in the memorandum of agreement, were as 
follows 

(3 . “On fcliQ arrival atCalon^fca of tha Paid OoliQ MoDonald be ohall afe nnoe 
report himself at the Paid engmaerinj? work-* atHo^rkh aforesaid and en’er upon hie 36 C 354*1 
duties aforesaid and duriDg the said period of this agreement he shall diligently and I. C 829 *13 
to the best of hia ability devote himself to the duties inoumbeot on him as aforesaid C. W. N. 255 
and shall faithfully obsewe and oomply with saoh ins'ruotioas as he may from time =*9 C. L. J. 
to time reoeive from the Raid Messrs. Burn & Oo., Ld , cr their authorised representa- 199. 
tive *or tbe time being ” 

( 6 ). “At any time during the sf.id period of this agreement the said Messrs. 

Barn & Oo., Ld., shall be entitled to terminate the said engagement and that without 
assigning any reason for so doing in which event they shall mike payment of one 
mooth's salary to tbe said Colin McDonald aud payment of a seooiad olass passage 
home to this country, provided always that the obligation to prov.de such passage 
shall not be binding or operative ualeps, tbe sa d Colin MoUonald shall within one 
oalendar month from the termination of bis engagem a nt depart from India with the 
intension of returning to this country But in the event of tbe a-»id disraispal being 
oau«ed by tbe Said Colin McDonald’s (n) insobriety, (ft) unpunotuUity in attendance 
to business, (c) oarelessmss and inattention to or negl ot of work or duties, (d) dis¬ 
obedience of orders given by the a*id Mess p. Burn & Co., Ld., or his immediate 
superior, (s! illness brought on or induced bv misoonduot or disobedience to the 
Dootor'a orders, breaoh of confidence with reference to any of the business secrets 
of the firm, (about any of whioh the said r 5 ^] Mes*t*. p urn & Co , Ld , or their 
representative shall be the sole-judge , the said Colin McDonald shall hive no oUim 
for salary after having been duly warned on at lea^fc one oooasion, further than up to 
the date of his dismissal or for a p issage home as before provided for the said ( olin 
MoDonald.” 

( 8 ). “The said Colin MoDonald shall be bound, if and when required by the said 
Messrs. Burn & Co., Ld., to assist them in any other department of their business 
and, if required, to go to any other place in the East in connection with their 
business.” 
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(10b “The said Colin MoDonald shall be bound f< if required, on his arrival at 
CMontta to oonfirm this engagement in oonf n rmity with the laws of the plaoe to the 
elfeot that the same may be oapable of enforcement there.” 

(12 . “Both parties bind and oblige thenwlve* to perform th°ic resp^otive parts 
of the premises to ea^h other uader the pea&lty of one hundred pounds to be p%ia by 
the party failing to the party performing or willing to perform over and above 

performance.” 

It is to be observed there was no express negative covenant in the 
agreement restraining the respondent from taking service under any other 
firm, during the term of his employment by Messrs. Burn & Co. 

The respondent arrived in Calcutta on tho 13th October 
1904 and immediately entered upon his duties under the agree¬ 
ment as an assistant of Messrs. Burn and Co. at Howrah, and continued 
to perform his duties and to be so employed till tbe 3rd March 1908. 

It appears that on the 18th February 1908, Mr. McDonald having 
secured a post under the firm of Raja Sreenath Roy and Bros., wrote to 
Messrs. Burn and Co. tendering bis resignation and proposing to leave 
Jjfieir employment from the 15th March following. On the 19tn 
Februaiy 1908, Messrs. Burn and Co., replied declining to accept the 
Agnation and giving Mr. McDonald notice that “they would take legal 
steps to enforce the terms of his agreement with them. ” Some further 

correspondence passed and on the 3rd March 1908, on the respondents 

request for his salary for the month of February, he was informed that 
the office had instructions ♦ 0 withhold bis salary for the present i her 
hpon. on the 4th March 1908, Mr. McDonald left the service of M 0S * 
Bur “& Co., upon the pretext of the firms refusal to pay him hi 
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F3571 salary (or February. On tin 17% March 1908. the respondent 

0 t On th" 2l«t March 1909. Messrs. Born & Co. instituted this 
., f or Rs 9,100 as damages and for an injunction to 

SLt Qirain the defendant from servine, working or blind etnploved by the 
safd Raia Smenath Roy & Bros, jr aoy^^ ^ ^ ^ July 1904 

= i£nld havnheen determined by effluxion of time, that is, until the 13th 


LC sS^ouMhave 

a Jb H L J “ Tie defendant denied breach of the agreement on his part, and 
19*0. allied that the company had committed broach of the 

compolline the defendant to do various works not contemplated by he 
compmnn„ Ws ^l a ry for February 1908 on the 

“rdTaioh 190S. .oJ TOlmiltrf that in nov event the compeny were not 

ininnnt'en ™ 

on the 10th April 1909, but an ordu was obtained expediting the hearing 

° f th Thn suit came on for hearing before Fletcher T. who on the 14th 
M^y l n 08 refused to grant, an injunction and gave a decreo for tts. 3 y 

way of damages observing — . . n v 

FLETCHER T. Thi' i* * “flit bro\ubl bv Bin * ? v ’ I**-' ^lof 0 an 

Mo DinaH, who wiw formerly one employed m this Arm. lot an 

injunction end d*m*ge’ for b*evih of agreemeot. 

The defendant enured into the rervioo of th < pWiff‘« Arm no*er an MrM 
dated the 27ih Tnlv 1901. and made in Fnebnd between one of beir authorised 
affents of th* one Dart and the defendant of the other park. Th ® t * rra ° f the *J r ® * 

mentor five vear< onmmeooing from and after the date at whloh th* defendant 

0 hould bezin to work und’r the agreement after hia arrlv d at the eogineering works 
of tho plaintiffs at Howrah. 

By the Ihirfl oHuso of th« aRrenmsot it la provide that on of ths 

defendant in (Isloatta he "ba'l at onoe renort him-eH at the fail eosineormR work* 
at Howrah and ent.r noon his duties and "h»U ^ig'olW 'n' to the last ot hia 

ability devote himself to the duM sinonuibent on him and shall falthfallv observe 

and oomnlv witheuoh Inetruotioas as he may from time to time receive from the 
plaintiff’s firm. 

No obligation under the oontraot i« imposed on tho plaintiffs io 
the defendant for the D*riod of five yo*?a. The oontraot provide that, if [95SJ the 
defendant break* this agrromeot ho shall bo liable to a penalty o! £100 to be pud to 
the plaintiffs. 

The (Me^daot in his written statement denies that he has committed anv 
breach of the agreement As 1 am of opinion that the defendant by 1o*virg the 
plaintiffi* omoloy committed a brsaoh of his agreement, 1 have first to dfOid* 
whether or not the plaintiff* are entitled to an injunction 

Now, by Feetiou 57 of the Rreoifio Relief Ac", it, Is provided 'hat when a contract 
comprise* an affirmative agreement to do a Obtain aot coupled with a negative 
agreement exrrrpp or irrpiipd not, to do a certain aot, be ofroumakance that the 
Court If unable to comp«l rpacifle performance of the affirmative ng’e D men 1 ' shall 
not preolude it from granting m injunction to perform the negative agreement. 

Fram this section it &ppenrs fir^t, that there mn°t be in ♦his oontraot a neg«t ve 
pgre»ment eiprepi or imrli-d and, secondly, the jurisdiction conferred on the <'ou»t 

i* n di orfltinnnrv jnfjpdfot ; on 

Then, fir^t, dooi the oontraot contain a negative agreement exfuePH or implied ? 
Fvery aoreement to do a pertiru'ar thing In one seree involve* a repative. 

^ a m t I ^ a f i L . I t ! .« t _ * t ■ a • > I ■ • il f ___ .« A ^ 
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In my opinion, it is impossible to infer from the contract, io quea'ion a negative 
agreement by which the deiendaut umieitoois ih-t, whether tha plaintiffs should or 
should not continue to employ him, ho would not during ibe period cf tive year' from 
the commencement of the agie mem work f :>r any oa& olso ia the v,or d. 

But even if I h»d come to the ounolu«ioa th it ruch * te^a i*e agrce‘**eQt should 
be implied I ehould have helo such agreement to be void a* biLg in rostraim of 
trade and being wider than what wat neocesary for the reasonable piotectiou of the 
plain till-i. 

The defendant has, however, raised a defence wbieh I had better deal with before 
I oome to the question of damages. 

This delenoe is that the punctual payment of the defendant’s salary undor the 
agreement on the first of every month is a condition precedent to his o mtinuing to 
serve under the plaintiff company. Clause 4 of the agreement provide* lor payment 
monthly or as may be mutually arrange!, of salary to the defendant at certain rates 
with allowances during the several years of his employ nen*. 

Now wuat are the faots ? 

From October 1904 to tha 3rd March 1908 the defendant continued to serve in 
the plaintiffs’ firm. Having replied to au edvertisement in the papers ho secured a 
post under another firm. 
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On the 18th February, he gave notice to the plaintiffs that he intended to leave 
their firm on the 15th M&roh following. 

[359] He did not aotually join tne ofchet firm until the 17 th Maroh .though ho 
absented himself from the plaintiffs’ firm from the lih March. Dua-g the period 
of that notice at the end of February hts pay fur February became due, out tne 
plaintiffs stopped his pay to see whether the defendant o^rt ied out what he stated to 
be his intention in his letter of the 18th February. 

Considering all the oiroumstanoes, l think that the plaintiffs wore justified in 
withholding the defendants’ pay during the currency of ihe notice by whioh the 
defendant intended io commit a bieioh of hie agreement. 

That teing «o, the suit resolves itself into a question of damages. 

Now, what is the measure of damages that the plaintiffs are entitled to r 


The plaintiffs’ witness says that it costs about He. 550 to biing out ft no 177 mau 
from England, that Ks. 100 has to be paid to him on the voyage out and about 
Bs. 8&0 for advertisement charges, and the agent’s fee* have to be paid In auo. 
In the premnt case no speoial damages oan be made out because the plaintiffs owrn 
o&se is that immediately the delenuont lelt then firm, they employed one Mr. (ji lan 
in bis place, though he is not a permanent band. He is not drawing a b*ggen salary 

than the defendant. It is protable that, il the defendant had performed bis ugree- 
nient, the plaintiffs would, at the end of about another year ana a balf, have il o 
biing out another jnan fiom England to fill the attendant e place. 

The plaintiffs are therefore euutied by way of damages to tt.c inteie&* t ey w» 
jo8e by having to lay oui» this sum earner ihau the ; would otherwise have J* , 
have done. ] aocoidiLgly award to the plaintiffs Us. 30 as damages lor t e Q eL 
s breaok of hia agreement. 

J make no order aa to the ootss of this suit. . . . uin - ,. n 

■ihere remains only ihe question of ousts of the plaintiils having 

*f? a . ri6 1L 3 Q fiotion restraining the celendont from jolting aud working 
°l Raj» Srtenath hoy. The injunot.on was subsequently diBOhaiged, nut, . 

*® re leaeived. From the facie Qieoicsed, it uppears that the plaintiffs WL “ te 1 rt 
obtaining the injunction and they must pay .to the defendant h.s costs of h*wng 
Ihat injunction discharged. „ « r < r.i 

From this judgment, the plaintiff company Burn •» •» 

appealed. ' 

Mr. Buokland for the appellant company. The facts of this case 

we entirely covered by section 57 of the Specific Relief Ac . • 

can i®poit the negative covenant by the respondent, no 0 wer 

«nder any other firm during the period of his agreement, andhas power 

0 grant an injunction restraining him from doing so. ee 
y Company v. Thomas bust U,. Illustration 4 to section 57 *to 

See Lalhunji Hu rjivans. bar si Tncu m {M L360J ____ 

« r— . A 


U) U8l0) l. L. B. 14 Mad. 18. 


W (1894) I. L. B. 18 Bow. 702, 7o8. 
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f .. , p T nn anneal vl)- is fcrue bhe present tendency 

observations of ^rrai ’ tl}0 application of Lumley v. Wagner 

of the English Comis adopted the principle and contains the 

f 2j ,butthebp ; cibc Ko el ;2“ 0D i O l ^gland “when the importation 
law to be applu m . > an affivmat j ve agreement is not against the 

of a negative qua, * . Court will import the negative quality and 

■»“»« »' 'f:'«'?“« n “ usiZ»t M tie w»»i- See Kerr on 
rest,™ .bo do,ns of «M s „ Wmter DMm ( 3) , 

lul - lu ' t o 7 11 i t i r> _ i /' ~ „ 
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36 0 354 =1 iniunctions, 4th edition, p*g« ***• Tn; 77 ; 

1 . 0 . 829=13 lDl , ’ wtnekton (iJ Wolverhampton and Walsall Railway Co. v. 

a W N 255 onla.n orth-Wc'stcrn Railway Co. (5) and De Mattos v. Ctbs.n 

-ts* J^Z’SgZtu* Mk Micarnj. a.ji MM. 

7 ’ rbe negative covenant, it imported, would not be in restraint 

of trade within the meaning of section 27 ot tbo Contract Act bee 

Charlesworth v. MacDonald (8) and i/re Brahmaputra Tea Co. Ld. v 
Scarth (9j The jurisdiction to grant an injunction is discretionary with 
Mie Couit, and on this question the Court will consider the great drs- 
advanta-e employers of skilled labour are at, in tins country, and the great 
trouble and expense they would be put to, to replace competent employees, 
who choose to break their contracts of service. In the alternative if the 
injunction prayed for bo refused, it is submitted the damages awarded by 
tbo Court of first instance aro inadequate and not reasonable compen¬ 
sation" within the meaning of section 74 of the Contract Act. See lhe 

Brahmaputra Tea to. Ld. v. Scarth (9). 

Mr. Av loom (Mr. Stohs with himj for the respondent. It is conceded 

that the Court has the power to grant the injunction, but it is submitted 
that the jurisdiction is discretionary, and that this is not a proper case 
where an injunction should ho granted, lhe agreement was unfair, one-sid¬ 
ed anil wan- [361] ting in mutuality. To giant an injunction in a case like 
the present would amount in substance to a decree for specific perform¬ 
ance. See Callianjt Uarjivan v. Farsi Trtcum UOj. [Aaoltan C. J. How 
do you reconcile this with the judgment of 1 avian C J. in Chu t Icsivorth v. 
inacDonaid v ilJ V] In the absence ot any negative stipulation in the agree¬ 
ment, the company are not entitled to an injunction to restrain their 
employee from entering the service of another firm. See Whitioood Che - 
mical ompami v. I.ardma * (.2j.An agreement for personal service oannot 
be enforced otherwise than by an action lor dumages, though it may 
possibly be enforced in certain exceptional casts, not to bo extended, whore 
there is a strictly negative stipulation. Sou Davis v. Foreman (.13). 

At the conclusion of the argument it was mentioned by Counsel that 
tbo respondent was now wil ing to retain to the sorvioe of the appellant 
company, and the lattor were willing to take him back. 

Maclea C. J. The plaintiilsin this case aio a firm of Engineers in 
the neighbourhood of Calcutta, and the defendant entered into a contraot 
with them to act as a draughtsman and geneial assistant in their business 
at Howrah. Teat agreement was reduced into writing. It is dated the 
27th of July 1904, and was made in England ; the defendant was then in 
England, and he came out hero, tho plaintiffs paying tho expenses of his 


(1) U8%) l.L. K. 19 Bom. 764 767. 
2 <1862 6 De. G huo S. 4%.' 
l3) G857) 3 Jur N. S. 432. 

(4) (P-71) L R lGKq. P9. 

(5) (187 3) « . 11. 16 Kq. 438. 

(6, (P53) 4 De. G. »<Dd J. 276. 

(7) (1881) I. L. R. 6 Bom. 6. 


(M «U98) l L. R. 28 Bom. 108. 

Ubt6) l. L. R llr al 544. 545, 

510. 

U° (i;>J6,l L. K. In Bi in. 75i, <63. 
U>, f 658) l.L.K.*8 Bou,. 105,112, 118. 
Wi, 1189a,) A C. 410. 
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mssase out Bv that agreement he covenanted that on his arrival at 1808 

EK, should " « o»ce report Um.«U - the M "1< 

oeriod of this agreement he should diligently and to the best of his a y FR0JJ 
devote himself to the dunes incumben , on him as aforesaid and should jr iG1 nai 
faithfully obseive and comply with such instructions as he might from time uvil. 
to time receive from the said Messrs. Burn & Co., Ld., or their au °^ lb ® 36 c 3^-! 
representative [362] for the time being.” Tnere are other provisions in j c 829 _ 13 
the contract namely, as to the conditions upon which the defendant c w N . 255 
might be dismissed by Messrs Burn & Co., but they are not material. In -9 CL J. 
the 8 L2th paragraph both parties “bound and obliged themselves to per¬ 
form their respective parts of the premises to each other under the penalty 
of one hundred pounds to be paid by the party failing to the party per¬ 
forming or wilting to perform over and above performance. In accordan 
with the terms of that agreement, the defendant came outfrom Bngnd 
and entered upon his duties as an assistant with Burn U Co. and he seems 
to have discharged those duties very satisfactorily, isnd nothin to the 
contrary, for some three and a half years. But on the 18th of i ebru y 
1908, he wrote to his employers a letter, the effect of ^ich was that he 
proposed to resign and leave that employment on the 16th of March 
next. To that Messrs. Burn and Co. replied that they declined 
accept the resignation and gave him notice that they would take leg 
steps to enforce the terms of his agreement with them. We need 
no "refer further to the correspondence in detail U « 

him hisf Fe'bruary 0 salary, the" defendant left the firm’s se,vice and took 

employment with the firm of Ka]a breenath . Roy / n ^ n f r °^ for 
plaintiffs then instituted this suit, and asked for damages and for 
injunction to restrain the defendant f.om serving, working or being em¬ 
ployed by the said Baja Sreenath Boy and Brothers or any person or 
persons other than the plaintiff company ’ 1 ought to have said ga* the 

agreement was to last for five years, which expired on the lath of October 


The matter was tried before Mr. Justice Hetcher, and he refused to 

grant an injunction ; he gave the plaintiffs Rs. 30 by way of damages and 
no costs of the suit. In fact he ordered the plaintiffs to pay the costs of 
an application for an interlocutory injunction. The plaintiffs have appealed. 

There is no dispute as to the facts; and I will deal as shortly 
as 1 can with the legal points which have been raised. It is 
suggested that in a case of this sort, the Court ought not to 
[363J grant an injunction, that the question of granting or refusing an in¬ 
junction is one which lies in the exercise of the judicial discretion of the 
Court, and that in a case such as the present it ought not to be granted. We 
have been referred to the law in England on the subjeot. The law of H ng 
land no doubt is that a mandatory injunction will not be granted for the 
specific performance of a personal service—but ever since the day o 
Lumley v. Wagner (1), which is a cecision now some 50 to 60 years old, 
it has been laid down that, although the Court cannot grant a mandatory 
injunction to that effect, yet where in the agreement there is a negative 
clause, that is to say, a clause to the effect that the contracting party will 
not serve anybody else, effect can be given to that and an injunction grant¬ 
ed. In the present contract there is no such negative condition in terms. 
But, although I do not think that authorities in England ar e ver y use u 
" U) (1882) 5 sr48&. 
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bv the law of India, I should like 
to us. in dealing ^itli quesfc.ons codified b^t SelboTnei th Lord Chan¬ 
te call attention to tbo nbs.-Tvak.o” ^ q( Wol himp t on ana 

cellor sitting as Master ofE tbe Kon, Railway Company 

Walsall Railway Co. v. 440. This is whattots great 

lib The passage I proposo to P { Lum i e „ v . Wagner (9). to which 

civil Judge says With roga comes to be examined, it is not a case 

_‘ reference was made, really ' ordinary jurisdiction of this Court to 

36 C 361=1 wbich tends in any way to limit the ti on . It was sought in that oase 

r w 8 n 185 do justice between parties by artificial and technical ground and 

190. to extend it to an ordinary case.of „ ^ distinotion being made, 

perly a case of specific a , roem ent “I will not do a thing 

that if you find the word not “^gb the negative term might 
as well as the words 1 w' 11 - , tbe Court, refusing to not on an 

have been implied from e p ^ bbe expression of it. I can only 

implication of the negative bettor rule, if it should 

say, that l should think it was Jbe saferand tne_ 6 ^ ^ ^ ^ ^ ^ 

eventually be adopted by tbiS Cou , su b s tanoe of the agreement is 

tbe substance and not to the fmm . & to be prevented, 

such that it would be violated by do ng he tiling ^ ^ ^ to {or ft 

then the question will an ® e t '. t , bt t o depend on the use of the 
remedy. If it is. I cannot £o rmof expression. If. on the other 
negative rather than an . sucb thaUhe remedy ought to be 

f*. - kn. - U —•* 

hv the use of a negative rather than an affirmative. ..... 

If it had been necessary I should have ^^dr^The law- 

present ease, but hero we have to t oa w 1 eQ [ aid down in the 

in India on this subject is codihed and, it a e this 

House of Lords, by the Judical Committee and in several^ ^ ^ 

Court, to some of which 1 myself was a pai y, ' apart from 

been codified it is of little avail to ™ g i in the 

such codification, but we must look to the Code te h 

matter. The law here is codified by section 5J P deari 

That section runs as follows ■.-•‘Notwithstanding section 56, 

-clause l/) says that an injunction cannot bo granted P lbCillly 

on forced — ‘ W here a contract comprises an affirmative agieement to do a 

coitain act coupled with a negative agreement, express or imp ite > 

do a certain act, the circumstance that tho Court it> u « ureolu dJ it 

specific performance of the afFnmativo agree men •, si provided 

from granting an injunction to porfoim tho nogalivo agieement, p 
that the applicant has not failed to porfoim tho contraot so far as 

binding on him." The languago of that seotion is Reasonably oloa ’ , 
it appears to give legislative sanction in India to tbo view oxpie. y 
Lord Selborne in tbe passage 1 have lead. II there bad boon any 
as to the meaning of tbe languago of tbo section, illustration W is 
conclusive upon tbe subject. It runs:—“13 contracts with A 
be will serve him faithfully [366] for twelve months as a clerk, 
is not entitled to a decree for speoifto performance of this contraot^ 
But he is entitled to an injunction restraining B from serving 

, ~—r ^ • — ■ ■ ■- ■ ■ - ’ • — 

(8) (1868) 6 De. G. & 3. 486. 
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T Wa\ house as clerk.” The view I entertain coincides with that 
of the late Chief Justice Farran in the oase of Oharleswarth v. Mac¬ 
Donald IL). In that] case the Court thought that there was a 
negative convenant, although the terms of the agreement were not 
very clear. After dealing with the case of Lumlcu v. Wag'er (2) Famn 
C. T. says: “ In my opinion it would be most unfair to gentlemen in the 

position of the plaintiff not to proteot them in such cases. It, would g ^ 354 = 13 

virtually debar them from engaging an assistant at all. An action for j q 829=13 

damages would afford them no protection, certainly no adequate protec- c. W. N. 258 

tion and, in a previous part of his judgment he refers to section 57 of =9 CL- J- 
the Specific Relief Act and speaks of it *' as a legislative decision to the 
same effect.” Now, can we in the present case properly say that a 
negative covenant] is implied ? 

I feel no doubt about it. Here the covenant is that the defendant 
will diligently and to the best of his ability devote himself to the duties 
as a draftsman and general assistant. Surely when a man says that he 
will d vote *himself during a period of years to the business of a particular 
firm-, it does imply that he will not give his services during that period to 
any other firm. It would be dangerous to hold the contrary. Here to my 
mind, an injunction is not only the most effective but the only remedy 
according to the principles of equity, justice and good conscience. To give 
damages in a case of this sort—damages,-which perhaps will never be reco¬ 
vered—-will be a very small consolation to the plaintifits. It is said that if 
we grant ad injunction the defendant will starve. We have nothing to do 
with that; he ought to have thought of that, before he deliberately broke his 
contract;—as a matter of fact there is no vista in that direction as the 
defendant is willing to go back and the appellants are willing to take him 
bac'< into their service. It is important in this country that 
[366] assistants should know, when they enter into contracts of this 
nature, when they are brought out to India at considerable expense by 
their employers, that they cannot treat their employers in this high-hand¬ 
ed fashion. They must honestly and faithfully perform their contracts. 

If the defendant’s argument was well-founded he might have left Burn 
& Co., at the end of a week instead of at the end of three years. Here 
we have a case in which the contract is deliberately entered into and 
most deliberately broken. In my opinion, the plaintiffs are entitled to 
that special remedy, which the principles of equitv, justice and good 
conscience demand, of an injunction to prevent the defendant from break¬ 
ing his contract. There is no suggestion in the pleadings—there is not 
one word in the evidence, that Burn & Co. have not treated him proper¬ 
ly. In fact obey are wilkng to take him back. 

It is not necessary, as we are asked for and are granting an 
injunction, to go into the question of damages; but I do not desire 
to be understood as agreeing with the principle upon which the Court 
of first’instance has given Rs. SO as damage*. I can scarcely think that 
the learned Judge would have done this, had his attention been attracted 
to section 74 of the Indian Contract £ct.- 

The result, therefore, i* that the decision of Fletcher J. is reversed 
and that a decTeemust be made for an injunction in terms of the prayer 
and that the defendant- must pay the cost c of the suit and the appeal, 
including those of the interlocutory injunction. ff* 

HABINGTON J. I agree: but, inasmuch as we are,differing from the 
learned Judge i n the Court of first instance, I propose to add a few’wor js 
1) ( 1 Q 98) I. h. R, 23 Bom. 109, l»6^ : (2)Tie52) 5. D f. 0. A £. 486, 
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. . * on ,u^ plaintiffs and the defendant was that the 
The agreement befc " e ® n ^J ant for a period of five years and that 
plaintiffs should employ t n i a ; n fciffs during that period, and there was 

apubau fche defendant should ««« 1 P plaintiffs failed to perforin their part 

of the agreement 1367 J o ,, 0 hy tho party in default to the 

sum of /100 s out P the agreement. Now. while 

ss C. 351=1 on " wb0 wa - emnloved under that contract of service 

1. C. 829 -13 the defendant rvas . advertisement, which attracted 

C W. N. 255 be appears to have . 0 “ . v ; c5 , 0 r plaintiffs. It appears 

- 9 . C on L 3 ' him, be desired therefore Q rt0r about his desire to loave and 

19 °- that he first spoke to the p aint.ffs manner a QQ bjbkl f of 

•-««»- “ r; 1 A «■* «» 

the firm, any part of = services of the firm, he could do so, at a 

that, if he desired to qut th & stjipulftfceJ in the agreement. In 

month’s notic', on paym n th dec l in j 0 « to pay the sum of mon-y 

reply to that the def-ndan. be said he was not in a position 

to do so. and asking the fi i 1 p t he wishes of the plaintiffs, the 

declined to do and subsequent y, v broke the agr oment, whioh 

,‘ h "r i rsr No, « e pl.S“ «k for «o ioiiro.l on 

S **.’«. -loo . v,v,U „oa 

giving them the adv « oughb to be granted on two s « bs ' an |“ l 

1 One is that the agreement contained no negative stipul ation 

^ of aSuacSo: is£ 

" 0rV, Now, no doubt, these two grounds influenced the learned Lord Justi¬ 
ces in England, who decided the case of Whiiwood Chemical L o. v. Hairf- 
man fl)- and they were further influenced by the danger, which they oon 
sidered there was, in a country like England of extending the case o 
tumleii v Wagner^). The case of Whitwood Chemical Co. v. Hardman U 
[368] was afterwards followed hy Mr. Justice Rornov in the later case ot 
Ehrman v. Bartholomew (3\ in which, in refusing an injunction, the 
learned Judge adopt'd and assented to the obs n'rations of the Eoid Justioes 
in Whitwod Chemical Co. v. H ardmaa 1) a* to the danger of extending 
tho case of LumUii v. Wagner'2). So if those oases represented what 
wa s the law boro, there might he, at any rate, a good do«l to he said on 
behalf of the respondent But the answer is that tho law hove is expres¬ 
sed in section 57 of tho Spocifio belief Act, whioh provides that an in¬ 
junction may he granted for a negative agreement, either express or 
implied, notwithstanding tho fact that the specific performance of the 
positive agreement cannot ho enforced under tho law. So, that, disposes at 
one** of one of the grounds on which tho respondent mast rely. 

Then with regard to the other ground, that it is an in¬ 
direct way of enforcing a covenant for personal service, that 
is met by Illustration ’d) to section 57: that gives an instance of a case in 
which tho plaintiffs would be entitled to an injunction -a case which is 


il) [1891 1 2 Ob'4’6. 

(‘21 [1852] 5 De. G. & 8 485. 
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countryfand I therefore”think’ that there are no ground, for refusing an 
injunction in the present case e 5n hls judgment _ 

Then as regards another pomfc the 1 to dpc ; dp , he should 36 c . 35 4=i 

expressed the opinion that, if t had be n ^ artrepmQ nt; in restraint l.C. 829=13 

to the learned Judge yaking C^N. 255 

for myself, I should have thought that an'Jf "If agreement 190< 

Burn & Co. in the course of their trade wa- stipulated 

in restraint of trade, because by it the d t 

that be would ply his trade, and that J«t,hes ^ ^ 

[369] from that familiar class of cases in which »n em.\ within 

some^pecified dXntof pl~ - 

Z SttSSS? fcr 

in restraint; of trade. Illustration (A), as I poi ’ plaintiffs are 

2S&.-.S .w-w-if» 

sfs 

test 

being void as being in restraint of trade and that diP - 1 ^ 

favour of the plaintiffs. For these reasons I agree .that this appeal 

b9 “l J. I agree with the learned Chief Justice and have nothing 

to add ' Appeal allowed. 

Attorneys for the appellant Company : Orr, D ignam & Co. 

Attorneys for the responden t: Lesli e & Emis. 

36 C.*370 1=13 C. W N. "30=9 Cr t. J 399=1 I c 817 -' 

[ 310 ] CRIMINMj BEVISION. 

Before Mr. Justice Sha rfuWn and Mr. Justice Coxe. 

Kishobi Lab Boy v . Sbinath Boy.* 

Criminal Procedure Code UefW IS < 9 > <fj» ffiTfaSZZZ 

—Transfer of MM without jurisdiction-LiMshiod of a b ^.? f . th , e f ( ^ t 1877) 

The pendenoy o! a suit unaar motion 9 o! the Bpeoifio Bel' j A ( ' 

with regard to certain land in dispute dose not oust the Magistrate e !»« 

Hon to take proceedings under section 145 ol the Criminal Frooeduje Code >n 
resp’ot of the same land, if he finds reasonable grounds for apprehending a 

br 'The hat that o°n the date of the initiation.of the prooeedings under section 

145 of the Code there was a subsisting order under seotion 144 t8 .. 
wbioh were not before the Court, passed ag ainst the landlords in a proce ^ E. 

-• 0 rimlnal Reyiaion No~T092 of 1909, sgainst the order of G.?0. Bauer jee, Feputy 

Magistrate of Daooa, dated the 28th August 1908. 

» ( 1 ) tB(6 p. $68.(p. 211 of this voL) 
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to which th* tenants, tbrongh whom they ol-aimed to bo in poseession, ware 
no» parties, does not justify the Coart in petting aside the proceedings under 
feoti?n 145, in reeprot ol the same subject matter of dispute, ai without 
jurisdiction. 

A transfer by a first olass Magistrate of a case under section 145 erroneously 
an-i in good faith does not vitiate the proceedings by reason of the ptovisioni 
of peotion 529 (/). 

Akbor Ali Khan v. Domi Lai (1) followed. 

Section 145 requires that the Magistrate, beforo initiating prooeedingi there¬ 
under, must be satisfied* on the materials before him, that there is fear of a 
breaoh of the peaoe with regard to some immoveable property between the 
parties. 

Where the Magistrate initiated proceedings uccler sootioa. 145 on a police 
report on which be was satisfied that there was an appreheoeion of a breaoh of 
the peace, and there was evidenoe on the record of a probability of suoh breaoh 
of the peaoe, the High Court refused to ret aside the final order as without 
jurisdiction. 

[3>1] Criminal Rule. 

Upon the receipt of a police report, dated the 25th February 1908, 
stating that there was a likelihood of a breach of the peace botween Sri- 
nath Roy, the first party, and the petitioners, regarding the possession of 
certain chur land, a Deputy Magistrate of Dacca issued a prohibitory 
order under section 144 of the Code, on the 28th February, on both par¬ 
ties. Thereafter upoiva fresh police repot t of the »2th April, F. Husain, 
a Deputy Magistrate of the first class, initiated proceedings, on the V3rd 
instant, under section 145 in respect of the same land against the parties 
calling upon then to file written statements of their respective claims as 
regards the fact of actual possession of tho subject of dispute, and ulti¬ 
mately transferred the case for disposal to G. G. Banoijoo another first 
class Deputy Magistrate, who added cortain other persons, as third patty, 
and directed them also to file written statements and produce evidenoe. 
The first and third parties claimed to bo in possession of the Chur through 
their tonants, while the second party claimed to ho in solo possession also 
through their tenants. 


It appeared that on the 8th February, 1908, a suit under section 
‘ 9 of the Specific Relief Act was instituted for tho recovory of possession 
of the same Chur , which was pending at tho time of tho present proceed¬ 
ings. The second party urged before tho Magistrate that his juris¬ 
diction was ousted by tho suit, but tho objection was overruled, and he 
declared the first and third parties to bo entitled to possession by his order, 
dated the 28th August, passed after taking evidence in the case. 

Mr. Garth and Ba'u Suvndra Naili Ghosal for the petitioners 

Mr. Dunne and Bahu Baihmta Nadi Da s for tho first party. 

Ro)l and Babli Bar indr a N (train Mi Mr for tho third party. 

[372] Sh.rfuddin and Coxk FI. This is a Rule on tho District 
Magistrate of Dacca and also on the opposite party to show cause why the 

So °U B n U G . , a B 1 ane . r M’ Magistrate, dated the 28th August 

!908, should not be set aside on tho grounds mentioned in the petition. 

rbe ground ,s that, as a suit under section 9 of the Speoifio 
Relief Act with regard to tho property in dispute was pending, the Magis- 
trate was not competent to proeeod under sectian 145 of the Criminal 
Procedure Code. With regard to this point no authority has been shown 

to us except an unreported case (2} But certainly in that case it is no¬ 
where laid rown that a Magistrate has no j irisdietion to proceed under 
section 145 with regard to properties that may ho tho subject of civ pic- 
ceedings^ Such procogdmgs CPr tainly cannot tako away he jurisdiction 

(1' UWOi 1 O. W. N. 851 .3) Cthnical Revla.on Moi 731 of 1903. 
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of the Magistrate to initiate proceedings under section 145, if he finds rea- 1908 
sonable grounds for apprehending that without such proceedings a breach DBO. 12. 

of the peace may be caused. criminal 

The second ground taken is that, inasmuch as on the day of the ini- BBViBiON. 
tiabion of the proceedings under section 145 a subsisting prohibitory order ** 

dated the 28 th February, under section 144 of the Criminal Procedure ^ N ^30 
Code, was in force against the parties, the lower Court was not competent __g ^ ^ j 
to hold that on the ‘23rd April, 1908, the first party and the third party 3993=1!• C. 
were in possession through their tenants. We find that the first and the 817. 
third parties appear to have a common cause, and claim to be in possession 
of the chur in dispute through their tenants. The second party claims to 
be in exclusive possession of the chur land, also through their tenants. 

The prohibitory order mentioned above is not before us, and we cannot 
say what its terms were, but at any rate it appears that the tenants were 
nob parties to the proceedings under section 144 of the Criminal Proce¬ 
dure Code. That being so, the fact that an order of some kind, the 
precise nature of which is not known, had been framed against the 
landlords, does not [373] authorise us to set aside the subsequent 
finding that the first and third parties were in possession through tenants 
as without jurisdiction. Thirdly, it has been argued that Mr F. Husain had 
no power to transfer cases at all, and certainly had no power to 
transfer cases of this nature. It is laid down in AJcbar Ah Khun v. Doint 
Lai U) that a Subordinate Magistrate cannot be empowered under section 
192 (2) to transfer cases of this nature, but that case is also authority 
for holding that this defect is cured by section 529 (/) of the Criminal 
Procedure Code. Learned Counsel for. the petitioner attempts to 
distinguish that case on the ground that in the present case Mr. Husain 
had no powers under section 192 at all. But we have no dou t 
that he has such powers. The Magistrate in his explanation states 
that he has them. We find from the Civil list that Mr. Husain 
is the Senior Magistrate with first class powers except the District 
Magistrate, and such Magistrates are almost invariably given these 
powers, and, indeed, must be given them to enable the. work to be 
distributed when the District Magistrate is away. Finally, it seems to us 
wholly unlikely and opposed to experience that any Deputy Magistrate 
should usurp these power 5 , it is urged that a copy of the order authorising 
Mr. Husain bo transfer cases ought bo have been submitted, but it may well 
have seemed to the trying Magistrate that the above considerations are 
self-evident, and do not require further proof. We certainly are nob 
prepared.to assume on these materials that Mr. Husain has no power to 
transfer cases of any kind, and we have no doubt that be acted in entire 
good faith. 

The last ground taken was that there is nothing to show that there 
was any reason for apprehending a breach of the peace between the 
parlies, and the Magistrate, therefore, was not competent to pass the 
order complained against. What is required under section 145 is that 
the Magistrate, before initiating proceedings under that section, must be 
satisfied on the materials before him that there i fear of a breach of the 
[37 4] peace with regard to some immoveable property between the 
parties. We find that tne Magistrate initiated tuese proojedtngs on a 
report on which he was satisfied that there was an apprehension of a 
breach of the peace. We also find from the explanation of the Magistrate 
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that there is evidence on fcho record that there was a probability of a 
breach of the peace. On these findings wc cannot say that the Magistrate 
acted without jurisdiction. 

Under these circumstances, wo think that all the grounds taken by 
the second party fail 

36 C. 370=13 In conclusion we may observe that in issuing this Rule we did not 
C. W. N. 530 attach any importance to the allegations made in the third paragraph of 
i t'c tlj e Petition. The Rule was granted on other grounds. The result is 
817. * * that the Rule is discharged. 

Uulc discharged. 

88 C. 373 (=.8 C. W. N. 34J=9 C. L. J. 259=3 Cr. L. J. 165=1 I. 0. 14/.) 

[375] CRIMINAL REVISION. 


Before Mr. Justice Holmivood and Mr. Justice Ryves. 

Upendra Nath Bagchi v. 

Emperor.* 

[28th January, 1909.] 

Defamation— Pleader — Improper qucsiwm tn cross examination bated on wrong 
inference from dejectne memory—Privilege— Good faith—Absence of express 
maltce—tenal Cide ( Act XLV of 1860), as. 52 and 499, Exception (9). 

A pleader acting upon liia own recollection of tho evidenoe given by a witness 
two )eirs bofoie, in another oaae in whioh be was a pleader, but drawing a 
wrong lnferenoi therefrom tbat the witness had been disbelieved by a particular 
Court, and had admitted to havingjbeen eo disbelieved, and putting questions to 
him conveying euoh imputation, after being warned that his Impression was 
wrong, oannot, in the abaonoe of actual rnalios, b e oonvioted of defamation. 

A pleader, eepeoially in the mofussil, where instruction, are very commonly 
ruacourate and misleading,,s aa much justified in ao t 1D g ou his own reoolleotion 
as on specific instruotmne, and the iaot that he has drawn a wrong interenoe 

does not, in the absence ol aotual malice, deprive him ol the proteoiion ol the 

ninth Exception lo eeouon 499io: the 1'oDal Code. ^ eo»on oi tne 

V hen a pleader is ohargtd with defamation, in reeDeot nl xn^Aa 

written, while per.crmieg hi. duty ae a plea/o'the^rurt ous^Vm.snms 

good laitb, aad not hold him onniinaUy liable, unless thereVsltUlaotorv 
eviuenoe ol aotual malice and unless there is ooaon. n.oni \l . Y* 7 

wio ^r S 

Criminal Rule, 

*SJ£B2?? sss^r “say b “',r s« by ■» »■ 

under section 500 ol tho Penal Code and sentenced to n fin, Si S'lsT 
cions Judseon tho°iBWsXlb3r“'"“ "“ re * ir ' rmed by 
otproLmLij'“„ b ';“| l '^;“ ti “o evidenoe ol 

ot the Criminal Procedure Vodo helm.5*°!!* d ’‘l5 a undor “"Mon 147 

Criminal Revision No. 1267 ni ic»na * ~---. * 

Judge ol Bbsgulpur, dated 23rd SopteLbei 19oi“ 8 ‘ ‘ h ° ° rd61 017 Twidell, b 
U) U894, 1, L. B,19 Bom 8*0 

W 9 L. a. 1287 . 
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and during the course of them Mr. Savi, the Assistant Manager of the 
Baneli Raj, was examined as a witness for ids party. 1 he accused, who 
was conducting the case for the opposite party, asked Mr. Savi the 

following Question in cross-examination *. 

We^oa disbelieved b, tbe Se^ioa< of Bhagulpur ic Biwocki Singh'. 

OftSG ^ 

The pleaders on the other side objected to the question on 
the ground that it was based on an assumption of fact which, 
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and further that it 259—9 Cr. L. 


putting the question, 
Court relying on this 
witness in the negative. 


ou wore 


to their personal knowledge, was not true, 
was irrelevant. But the accused persisted in 
alleging his own knowledge of the matter. 1 h* 
assertion admitted it, and it was answered by the 

The accused then put the following question. 

Did >ou not state telcr* Mr. Hamilton m LnBeb;uy bmgh 9 oa e tint >o 
diBbelitved by ike beasione Judge, hut were believed by the High C ourt ? 

A similar objection was taken to the question as on the hivt occa¬ 
sion, but it was allowed on the statement of the accused that he was 
himself a pleader in Lai Behaiy Singh’s case for the defence and had 
heard Mr. Savi make the admission. This question was also answered 

by the witness in the negative. . 

On the next day Mr. Savi hied a complaint against the petitioner, 

under sections 500 and 504 of the Tonal Code, in respect of these two 

questions, before the District Magistrate, and the accused filed a written 
statement thereafter admitting tot the imputation conveyed m those 
questions was*without any foundation, but putting forward the plea o 

good faith. _ . . _ e ... ...... 

[377] It further appeared that in September 19o5 one bi anchi bingb, 

who was trbd with otheis for dacoity in the Sessions Court of Bhagulpur 

had set up an alibi and examined Mr. Savi in support of it. 1 ho accused 

was not personally connected with, or present at, the hearing of this case. 

The Sessions Judge, while Ending no reason to doubt Mr. Savi s evidence, 

held that it was insufficient to establish the alibi and convicted Bi ran chi. 

On his appeal the High Court, accepting Mr. Savi’s evidence, considered 

the alibi made out and acquitted him. 

On 1st May 1906, one Lai Bebary Smgh was tried tor rioting before 

the Sessions Judge of Bhagulpur, and Mr. Savi was examined to prove an 
alibi for him. The accused appeared as a pleader in the case for the accu¬ 
sed. Syamal Das Chuckerbutty, the Government pleader, who was conduc¬ 
ting the prosecution, asked Mr. Savi a question in regard to his 
evidence in Biranchi’s case, which was not recorded but tho answer was: 
*‘we had a servant, Biranchi Singh, who was charged with dacoity. 1 gave 
evidence for him. He was acquitted by the High Court. lhe Govern¬ 
ment pleader deposed in the present ease that when he put his question 
to Mr. Savi he wanted to show most probably that his evidence was not 
believed by the Sessions Judge. The petitioner asked the witness no 
question in ro-examination in the case to clear uj) the point. 

The Advocate-General , Mr, tinha (Mr. P. L. Boy and Babu Sailen- 
dranath Palit with him), for the opposite party. The questions put were 
absolutely without foundation as Mr. Savi bad not been disbelieved by 
the Sessions Judge in Biranchi’s 'case. Notwithstanding that the accused 
was warned that the imputation was not true, he persisted in putting the 
questions. The privileges of the bar, while being protected, should not be 
abused. Did the accused act “ with due care and caution ” within section 
62 of the Penal Code. As he took upon himself the responsibility ot 
a&king the questions on his o'wn knowledge he must bear the consequences, 
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if ho turned out to bo wrong. The question of privilege must be govern¬ 
ed by the Penal Code (.378] itself and not by English law: see Norendra 
Ncun bucarv. Kamaibauni Dasi (1). 

Mr Dunne (M'.K.N. Chaivdhnj , !<abu Dasarath'j Sanyal , Baku Qanen- 
dranati Sarkar and Uabu Surest Chundtr Mooherjee with him , for the 
36 C. 375 = 13 petitioner. The questions are not in themselves defamatory, though they 
C * uja, y ijtiVu ljten ‘nipiopcr. The accused said he had knowledge of the matter, 

25S= 9 Cp* ullDL * afterwards that the suggestion ho meant to convey was incorrect, 

J. 165 =1 an ‘f h 0 tilu-1 a written statement that he honestly believed at the time that 

he was justified in putting tho questions. A man honestly believing the 
impression on his mind to be corroot and acting on it does so in good faith. 
No malice is found in this case. His memory was only at fault. The 
position of an advocate is different from that of an ordinary person. The 
prosecution must prove in his case that he had not an honest belief. 
Refers to Sullivan v. Norton (2j, In re Nagarki Trikamji (3); 
and Isuri Piaaad Singh v. Umrao Singh (4). If a pleader aoting 
on instructions is protected as having acted in good faith, the faot 
that he acted on his recollection cannot put him on a lower footing as to 
the question of his good laith. If ho \s justified in putting questions based 
on tbe memory of other persons, as he would be in the case of instructions, 
he cannot bo prosecuted for relying on his own memory. The records of 
the cases of Biranchi and Lai Behary were not at the time in Court, 
lho Court ought, where a pleader is* concerned, to presume good faith, 

unless theie is satisfactory evidence of actual malice : Emperor v. Purshot - 
tamo as lianchhoddas (5J. 

Holm wood and Ryves JJ. Babu Upend ra Nath Bagohi, a vakil 

ul kbo High Court and one of the leading pleaders of tho Bhagulpur Bar, 

was convictod by tho learned Distriot Magistrate under section 500 of the 

Indian Penal Code and ordered [379J to pay a tine of Rs. 150. The 

conviction and sentence were upheld on appeal by the learned Sessions 
Judge. 

lhu circumstances of the case are peculiar and raise a question of 
very groat importance, lho facts of the case are practically admitted. 
Mr. t. A. Savi, who is the Assistant Manager of the Banoli Raj, was 
called as a witness in a case undor sootion 147 of the Criminal Procedure 
Lode, winch was being contested between the Baneli Raj and the Dur- 

bhanga Kaj 1 he appellant, who appeared as a pleader on behalf of the 

Uuibhanga Raj, cross-examined Mr. Savi and, with the objeot of 

impeaching Ins credit, asked him whether tho Sessions Judge had dis- 

fh«an 0 ftii 11 n^ V!C [ O H C * 0 * n tll(3 caso ^ ran °hi Singh. It appears that when 
S t put this question, tho pleaders on the side of the Baneli Raj 

nSnn W\ b ? mfi If 11 * 01 ™' fcho Court itself only allowed the 
knowing T °R fc ho appellant’s assertion that he know of his own 

would ^ SU M was “d that tho next question that 

was answered inT^ pr< ^° ! b ’ * bo question was then put and 
was Dut to him f h ° ] UO :^ xyo by Mr - Savi. The next question that 
Hamilton in Lai RH r^°” e ^ lved J was “Lid you not state before Mr. 
Sessions Judce hut* iary s oas ° fe hat you were disbelieved by the 

onl?on° t he^^ e " tlon was takea * ^ was allowed to bo put by the Court 

o nl^on the assurance of the pleader_ that it was correct. The faot tha t 

U’ (19Q0) I. L R. 22 All. 284. 

161 (1907) 9 Bom. Ij. B. 126T. 


( 1 ) (18 )6) 1. L. U. 24 Lai 569 
l* ( 1 - 86 / i. L. R. 10 Mad. 28 
(9) (IcUl) I. Li, r, iy tom. BiO. 
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this second question was pressed, has boon held by the lower Courts 
as aggravating the offence, but it seems to us that, if he had not put it, 
that fact would have been some evidence against* his bona tides. These 
two questions form the subject matter of the charge of defamation, of 
which the accused has been convicted. 

In order to understand the case it is necessary to set out some 36 C 375 13 
further facts. Somo time in September 1905 one Biranchi Singh, C W N 340 
amongst others, was tried on a charge of dacoity before the Sessions 
Judge of Bbagulpur. His defence was an alibi and, in support of it, 
he called and examined Mr. Savi as a [380] witness. The Court of 
Sessions, however, convicted Biranchi Singh holding as a matter of fact 
that, although there was no reason to doubt Mr. Savi’s evidence, yet that 
evidence did not establish the alibi. On appeal this Court held that Mr. 

Savi’s evidence, which had been believed by the Sessions Judge and also 
by this Court, did establish the alibi, and acquitted Biranchi Singh. The 
appellant, Upendra Nath Bagchi, bad nothing to do with that case and 
apparently was entirely ignorant of what had happened in that case. This 
is an important feature to bear in mind. 

On the 1st of May 1906, one Lai Behary Singh was tried for rioting 
by Mr. Hamilton, the then Sessions Judge of Bbagulpur, and in that case 
also Mr. Savi was called as a witness for the defence and deposed to an 
alibi set up by the accused. In this case the appellant appeared as the 
pleader for the accused, so that Mr. Savi was his own witness. The 
Government pleader in cross-examining Mr. Savi put certain questions 
to him, obviously with the intention of shaking his credit. The 
Government pleader has been examined in this case and so also has 
Mr. Savi, but, after the lapse of over two years, it is not 
unnatural that neither of them can recollect the exact form of the 
questions. But from the way in which the answers have been recorded, 
we do not think there can be much substantial doubts as to what the 
question or questions were. The record runs “we had a servant. 

Biranchi Singh, who was charged with dacoity. I gave evidence for him. 

He was acquitted by the High Court.” We think the Government 
pleader probably asked him whether the Sessions Judge disbelieved the 
alibi set up by Biranchi Singh in that case, which alibi was supported 
by Mr. Savi’s evidence. What the Government pleader himself says 
is when I put the question to Mr. Savi, in regard to which bis statement 
is recorded, I wanted to show, most probably, that his evidence was not 
believed by the Sessions Judge.” Now how came the Government pleader 
to put this question ? Ho is a very experienced practitioner, and ha s 
been Government pleader for over 13 years. He admits that 
LB8lJ he had not read the Sessions Judge’s judgment in Biranchi Singh’s 
case and \ e also admits that, if he hid read it, he could not have put the 
question, and this is obvious, because he would then have realized that 
question would have been as useless as it was improper. He did, how¬ 
ever, put the question. We do not think be had instructions to put the 
question. He says “I myself knew of the case of Biranchi Singh and 
needed very little instruction.” As he had not read the judgment of the 
cessions Jvidgo his personal knowledge or recollection can only have 
amounted to this, namely, that Mr. Savi had sworn in support of Biranchi 
oingh’s alibi, and that, inspite of this, the Sessions Judge convicted 
Biranchi Singh. Is it not very likely that, putting these two circumstan¬ 
ces together, the Government pleader himself fell into a similar error as 
appellant, and drew the wrong inference that the Sessions 
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Judge had disbelieved Mr. Savi, and was thereby induced to c r ^ q c. 
exanvn-' Mr. Savi on the joint ? Mr. Savi’s answer appears a fe the 
very end of a rather Iona cross-examination, and we think that, if 


I C. 147. 


’ ' - -» ii 

the appohant who is described as an experienced and acute pleader, had 
known the r°al facts of Riranchi Singh’s case, he would certainly in 
36 C. 375-=-13 re-examination have cleared up the matter hv asking Mr. Savi fhis own 
C I_g wit.nocc) if | 10 1 1 o (1 not, as a matter of fact, been believed even by the 

259=9 Cr. L S rcc 'on c Jad^o. fin the otic r hand if as a matter of fact, as it appears 
J 163=1-' ho kn w nothing beforehand of Riranchi Singh’s cas\ it is possible that 

the inference, which the appellant drew at the time from the way in which 
the answer is recorded, was that Mr. Savi admitted, or at leash left it 
open to implication, that as a fact ho had been disbelieved by the Sessions 
Judge, hut that his vomcitv had he m established by the High Court. If 
this was the inference, which he drew at the time he might well have 
thought it quite unnecessary to re-examine him on the poin*-, thinking 
that it was enough that the High Court had believed his witness. 

Tn the petition of complaint in the case it is stated that the 
annellant put the questions intending to harm and injure 
[382 ^ the comniainant’s reputation, and that the complainant had reason 
to believe tint the appellant was dissatisfied and annoyed with the 
master of the R^.neli 'Raj and with tl\e complainant, • and put the ques¬ 
tions maliciously knowing that h- was making a faRe and untrue allega¬ 
tion nnd insinuation in order to^d isfy his personal grudge. Tn the course 
of hie exhaustive nnd very able judgment the learned District Magistrate, 
Mr . Lvall, has distinctly found that th to is no evidence to prove "express 
maheo on the part of the accused nor anv reason to believe that he had 
anv personal motive or twimm against Mr. Savi. He coos on to s av 
however, quoting from Collet, that malice is of two kinds, malice in law 
and malice in fact: malice in law is whore a wrongful act f c. a., the defa¬ 
mation of another) is done without just cause or excuse. Ho then *oes on 
to consider whether the appellant, when ho put the questions, 
had just cause or excuse. Ho finds that ho was not instructed to 

ho nl so finds that ho had no right to rely 
n ipho,H y on his men loot,on of what Mr. Savi had said in T.M Bohary 

d™wn S nT-nf and ' ' n i°t’ in a ’ 1V h0 sbould certainly not have 

o t o ?n olo I Ch ' 7,T' h ° ,,n ' w ' was not the only 

witl ouM, st C ° UV " l,,rtWn ’ ,ln ' 1 therefore, he acted 

wir.nouri jusii cause or excuse. 

exprelsmlhoT 0 ' 1 , ^ to 11(1 ^ding on the question of 

us it sroms a mntt! m r ’ ™ nnn «*'’**.rv to docido tho point. To 

in oomin • to tho / °i' ' Y :;,< 7 ’ m B ortian co, and wo have no hesitation 
m coming to tho conclusion arrived at hv Air T vnii w 1 . , u . , 

th! Y aJpe7hnt is V drt not ^ ^° fchw ° n hho of tills case', 

mmSV tr„i tLuivr K „ T :'° -*•** *--•**>. 

nnecHnn r ..i an ’ not. hnvo pnfc tho rust 

[3831 records of the case to verify Id ^ roooh Tr' 01 ^' 5^ p ° n,Qinc . 
should not have relied A n l •« y rooolh ction, and, more especially, 

*°" H ‘»W»«'<*' Mw 'S;' z 
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enable the appellant to examine a record deposited in some other ^ourfc. 

It seems to us that it would be very dangerous to tie the hand^ of ~ , oun-el 
in this way. We find on examination that, in fact the apnel ant’s memory 
of the incident was substantially accurate. The mistake he male wa; in 
the inference he drew from what he remembered to bo Mr. Savi’s answer. 

But this inference was a possible one, although not, of course, the neces- 36 C. 375=13 
sary inference to be drawn, and we think that, if the accused, rightly or Q -, N £ 3 j 0 
wrongly, did draw this inference, he was bound, in the interests of his 258=3* Cr. L. 
client, to rely on his own recollection. It. sterns tons, especially in J 165=1 
the mofussil of this country, where instructions, to the personal 
knowledge of one of us, are very commonly inaccurate and 
misleading, that a pleader would certainly heat least as much justified in 
acting on his own recollection as on specific instructions, and we do not 
think that, because he has drawn merely a wrong inference from a fact, 
that of itself, in the absence of any malice, should take him out of the 
ninth Exception to section 499. M-’e agree with the remarks of Jardine 
and Farran XT ,in Inre Nagirji Trikamji' f 1),which*were recently referred 
to with approval by Chandavarkar and Knight JJ in Emperor v. Purshot- 
tamdas Ratichhoddas (2), namely, “when a pleader is charged with 
defamation in respect of words spoken or written, while performing his 
duty as a pleader, the Court ought to presume good faith and not bold him 
criminally liable, unless there is satisfactory evidence of actual malice and 
unless there is cogent proof that unfair advantage was taken of his position 
as pleader for an indirect purpose.” In this case as we have pointed 
out, there is no evidence of any express malice, and the 
[384] alleged unfair advantage taken of his position, without due care and 
attention, turns out to be at most a very natural, though, as it happens, a 
wrong inference evidently made at the time Mr. Savi was examined in 
Lai Behary’s case, and used in apparent good faith in the later case, en¬ 
tirely in the interest of his client and not for his own ends. 

For these reasons we make the Rule absolute, and direct that the 
conviction be set aside and the fine, if paid, refunded. 

Rule absolute. 


35 0. 335 (=13 0. W. N. 684=9 Of. *L. J. 431=1 I. 0. 868). 

[385] CRIMINAL REVISION. 

Before Mr. Justice Holmtoood and Mr. Justice Ryves. 


Ramtohal Ddsadh v. Emperor.* 

[14th January, 1909.] 

Appeal, admission of—Hearing on date of filing— Pleader—Right to be heard— 
Practice in the mofussil—Criminal Procedure Code ( Act V of 1898), s. 421. 

A pleadee foe an appellant should not be called upon, immediately on the 
filing o! an appeal, to support it, but should be afforded a reasonable oppor¬ 
tunity o! being heard. 

If the appeal is not admitted at onoe, and the Court desires to hear the 
appellant, before admitting it under section 421 of the Criminal Prooe ure 
Code, lie should be given the Fame notice, as is given to the Crown. 

* Criminal Revision No. 1303 of 1908, against the order of F. M. Luce, Sub- 
Qivisional Magistrate of Dinapore, dated the 3rd November 1908. 

(1) (1894) I. L. R. 19 Bom. 340. (2) (1907) 9 Bom. L. R. 1387. 
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8'inhlc. the t>rao K oe In the mofusail i« t“» admit appeal 0 , wh ? oh are aappoetefl 
bv plpftd’fp, wPbnafc any heariog, eroppfc on a q iP c tion of bail ; the only oases 
whioh are d°alt wit l i noder Heofci 4 ’1 of be Cole. beirg jail appeal?. 

CRIMINAL [Ref: 10 Or L. J 401 4 I C ^ 7—6 M T,. T °01 ; P4 I C. 1051=20 h. W, 623=47 
Revision. M L j C61 1924 VT. V7. N. 893 = 1924 A. I R. (M*d ) 895.] 

C 383=13 Criminal RrLE. 

W N 684 The accused was tried and sentenced. on the 3rd November 1908 
401 — 1 (? nine month's rigorous imprisonment, for theft of the complainant’s 

' cattle, by the Sub-divisional Magistrate of Dinapore. He appealed to the 
Sessions Judge of Patna, who called upon the pleader, who presented the 
appeal, to argue it on the same day. The pleader was nob prepared to 
do so, and the appeal was summarily rejected under section 421 of the 
Code without his being heard. 

The acccused then obtained the prosont Rule to sob aside the order 
of the Judge on the ground that his pleader had nob been given a reason¬ 
able opportunity of boing heard. 

l7 r. Dunne fftcT'u Gmrsh D'i't Sinqh with hinT for the petitioner. 
The Judge called upon th » p’ea^er for the appellant to proceed with the 
case on the date on which the petition of appeal was presented for admis¬ 
sion He had no reasonable [386] opportunity given him of prepar¬ 
ing himself for argument. A pleader may have read his brief and drawn 
up the grounds of appeal, but ho is not always ready upon that to argue 

the case on the merits. It is the practice in the mofussil to allow time 
after the filing of an appeal. 

The Deputy L^qal Rp.m*mbrancer {Mr. Orr.) for the Crown. The 

pleader did nob inform the Judge that he was unprepared to argue the 
case. 

n* *- ^°™ WO0T) and Ryves JJ. This was a Rule calling upon the 
District Magistrate of Patna to show cause, why the order of the Sessions 

Judge summarily rejecting the appeal in this case should not bo set aside 

on , e ground that the vakil who filed it, had nob a reasonable opportuni- 

v o )eing n^ard in support of the same, inasmuch as ho was not prepared 
to argue on the dav tho petition was presented 

,, ? b . s t7 e i that the Sessions Judge of Patna had addressed a letter to 
M 1Ct *!™*?** 0n fch ° Sl,1 4 ecfc . and this has been forwarded to us 

has hZ r a C0V u r5n o lettor ' Thi<? is i’-regular. No Explanation 

Rul! l l ! f -° r f T fc ie So ' cionq Tu '^ 0 . and he himself notes that the 

discretion roifai m ’£i ° n k' 16 firo . l1n< ' that his Court did not exercise its 
lant haH ^ 1(1 real question in the case is whether the appel- 

appeal ^ reasonable opportunity of being heard in support of his 

both ^ushiTw^r t/° an( * ^ ^ 1n ftccor dance with the experience of 
sil, that T™7 nnfc Pr ° VinCGq - nq the practice in the mofus- 

tod without anv* hror* 1 ar ° Cnn , P0,fiOrl a uh'adnr, are in practice admit- 

JmS? %*?Z2T„ m »' Ml; only ». e8 , 

Procedure Code r, • • 1 nn ^ '' section 421 of the Criminal 

is to hear everv » ' } «PPoaIs Tho practice in this Court 

parties have ample not 6 * 1 r" ° r Sefttion ‘l® 1 . but in this Court the 

with due time and conskfemtion 6 "^ 6 m at8Uoa ° n its m ° ritS 

1387] ornlUfthe pri^ irT"f t0 “T* ‘ h0 appeal ° n any 
that this is a reasonable onvorl, u "f \ ’•* was aul ' We do not think 
sary to call upon the Ci!? lnity being heard. Had it been neoes- 

P “ tho Cl °™. ficcoiding to the universal practice, the 
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Crown would have had a week’s notice, and we think the appellants 
.should also have the same notice, if the Court desires to hear them 
under section 421 before admitting the appeal. 

We, therefore, make the Rule absolute, and direct that the pleader 
should have a further opportunity of being heard after due notice to the 
appellants, 

Buie absolute. 

36 C. 388 (=1 I G. 391=13 C W, ii 297). 

[3P8] ORIGINAL CIVIL. 

Before Mr. Justice Fletcher. 

Chooni Lal v. Madhobam and others.* 

[17th December, 1908] 

Arbitration—Bengal Chamber of Ccmmiue,, arbitration by— Rules — Umpire , appoint¬ 
ment of- hfftct of failure to appoint. 

Tha rules relating to arbitration under the Bengal Chamber of Commerce 
contemplate the appointment of an Umpire before the Arbitrators enter upon 
the reference, and not upon a disagreement between them. 

Where the terma of a reference proviue lor »he appointment of an Umpire 
before the arbitrators enter upon the reference, until the Umpire is appointed, 
the referenoe cannot proceed. S 

Bright v Darnell (1;, Bates v. Townley (2; followed. 

[Appp : 39 Cal. 669.] 

Motion. 

This was an application made by the petitioner Chooni Lal under 
section 11, sub-section (2) of the Indian Arbitration Act for an order that 
an award made by the Bengal Chamber of Commerce be filed and a 
decree made thereon. The motion came on for hearing on the 11th 
November 1908, and the respondent in opposing the application relied on 
the case of Hurdioary Mull v Ahmed Musaji Selaji (3), and judgment 
was reserved. 

Thereafter, on the 25th November, under the direction of the Court 
the matter was further argued upon the question of the appointment of 
an Umpire. 

Mr. G. C. Ghose for the applicant Chooni Lal. The rules of the 
Bengal Chamber of Commerce contemplate the appointment of an Umpire 
only when the Arbitrators disagree. This is clearly shown by reference 
to Buie VI. In this case, however, the Arbitrators have not disagreed at 
all and therefore the question of appointing an Umpire does not arise. 

[389] Mr P L. Buckland for the respondent. The appointment 
of an Umpire by the Registrar is a condition precedent to the Arbitrators 
entering on a reference, and until such appointment is made the tribunal 
to be constituted under the Rules of the Chamber for determining the 
dispute cannot be properly constituted. 

The words in Rule VI show that not only must the Arbitrators, and 
Umpire be appointed on receipt of an application, but their consent must 
be obtained before the arbitration is conducted. The proceedings in this 
case have all along been irregular and the contention raised by the other 
side is fully met by the following English cases. Bright v. Burnell (1) 
and Bates v. Townley (2). 

Cur. adv. vult. 

sfc Original Civil Bait No. 668 ol 1908. 

(1) (1836) 4 Dow. 756. O) (1908) 13 0. W. N. 63. 

(2) (1847) 1 Ex. 672.' 
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I leic er T. This is an application by the petitioner for an 
ordor that an award made by the Bengal Chamber of Commerce 
ma .y \, r filt-d in Court and tint a decree be passed thereon for ]udg- 
m nt in accordance with the to ran of the award. Upon tho matter 
hist coining on before mo the application was opposed by the respondents 
36 C 388 = 1 on the same grounds as those raised in Hurdworp 8 case { 1J with this 
I C. 391 13 important exception that it was not suggested in this case that the 
C. W. N. 297. Arbitrators had allowed the time for making the award to expire before 

making their award. 

In these ci ream stances I had to consider whether I ought not to 
remit this case to the Arbitrates. 

On a more careful study of the Arbitration Rules of the Chamber of 
Commerce, however, it occurred to me that it was open to doubt whether 
tho arbitral tribunal contemplated by the Rules of the Chamber of Com¬ 
merce had ever been duly constituted on the ground that the Registrar 
had failed to appoint an Umpire. Accordingly, I set this matter down to 
be reargued 

[390] Upon the matter coming on before mo for re-hearing, it was 
argued by tho learned Counsel on behalf of the applicant that the rules 
only contemplated tho appointment of an Umpire by the Registrar, if and 
when tho Arbitrators disagreed. The learned Counsel for the respondents, 
on the other hand, argued that the appointment of an Umpire by the 
Registrar was a condition precedent to the Arbitrators entering on the 
reference and that, unless an Umpire was appointed by the Registrar, 
the arbitral tribunal to bo constituted under the Rules of the C hamber 
for determining the dispute could not be properly constituted. It is 
common ground that no Umpire was in fact appointed. Now Rule VI of 
the Arbitration Rules is the rule that governs tho appointment of Arbitra¬ 
tors and Umpires. Such rule is in the following terms : - 

i hat in every case whore a dispute has arisen in relation to a 
contract, which provides for a decision thereof by the Tribunal, an 
application shall bo addressed by either party to 
receipt of such application shall constitute a 
in writing two or more Arbitrators and also 

Umpire or if both parties in and by such application so desire a 
single Arbitrator to adjudicate on the dispute. The consent of the 
Arbitrators to act shall bo obtained by tho Registrar and tho arbitration 
shall then be conducted in accordance with the following rules.” 

It has been contended by Mr. G. C. Cl hose that, although upon tho 
ordinary and giammatical reading of Rule VI tho words “ on tho receipt 
of such application goyorn tho whole of the sentenoo “ shall constitute 
a Court by nominating in writing two or more Arbitrators and also in 
case of need an Umpiro or, if both partios in and by such application 90 
desire, a singlo Arbitrator to adjudicate on tho dispute,” 
rules as a whole tho appointment of an Umpire is not 
unless and until the arbitrators have failed to agree. 

H ° ° feh ° f h <* ha ^ ; ib has boen ar S ucd ky Mr. Buokland on behalf 
h , 0 pt)I ? onfc tbe worf ^ Kule VI must boar their ordinary and 
of Xa furbbor that the words in R ule VI: The consent 

the nr! ° l l n C391] bo obtained by the Registrar and 

mine ” ei nw°fV| S f a conducfcod * n accordance with the following 

_must the Arbitrators and Umpire be appointed 

(U U908) i8 c w iT«—- 


the Registrar, who on 
Court by nominating 
in case of need an 


yet taking the 
contemplated, 
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on receipt of the application, but the consent of both the Arbitrators and 
Umpire to act must be obtained before “ the arbitration is conducted ” 
for by Rule 1 (5J the expression “the Arbitrators” includes (unless 

clearly precluded by the context; the Umpire. 

In my opinion the argument of Mr. Buckland is well-founded. I 
think that the subsequent rules clearly show that the rules do not contem¬ 
plate the Umpire being appointed on the disagreement of the Arbitrators, 
but on the other hand contemplate the Umpire being appointed before the 

Arbitrators enter upon the reference. 

This, I think, is sufficiently shown by Rule VI (m), which is in the 
following terms 4< If the Arbitrators have allowed the time or extended 
time to expire without making any award or have signified to the Regis¬ 
trar or to the Umpire that they cannot agree, the Umpire may forthwith 
enter upon the reference.” 

How can the Arbitrators signify to the Umpire that they cannot 
agree and how can the Umpire forthwith enter upon the reference, if the 
Umpire is not to be appointed until the Arbitrators disagree ? 

I see therefore no reason why the words in the first part of Rule VI 
should not bear their ordinary meaning and I therefore hold that upon 
such application as is mentioned in Rule VI it is incumbent on the ^Re¬ 
gistrar, when he appoints two or more Arbitrators, to appoint also in 
case of need ” an Umpire. 

What then do the words “ in case of need ” mean ? ^ 

From a careful study of the Rules I think that the words “ in 
case of need” are meant to apply to cases where the failure of the Registrar 
to appoint an Umpire might, if the Arbitrators disagree, render the pro¬ 
ceedings abortive. 

Rule IX provides : “ In cases where a Court of the Tribunal shall 
consist of a plurality, the decision of the majority shall be deemed and 

taken as the decision of the Court.” 

[392] Thus in the case of the Registrar appointing three Arbitrators 
under Rule VI, the rules do not contemplate that being a case of need ” 
in which an Umpire need be appointed, because Rule IX provides that 
the decision of the majority shall be taken as the decision of the Court. 
But in cases where two Arbitrators are appointed, Rule IX cannot apply 
as there can be no majority and this is, I think, at any rate a ' case of 
need ” contemplated by Rule VI. 

But then it has been argued on behalf of the applicant that even if 
the Rules (being the terms of the reference) do provide for the appoint¬ 
ment of an Umpire on the receipt of the application for arbitration by the 
Registrar, yet' as the Arbitrators did not disagree, the failure by the 
Registrar to appoint an Umpire does not vitiate the proceedings. This 
point however, in my opinion, is concluded by the authority of two cases, 
both being the decisions of the Full Court of Exchequer, one 
being the case of Bright v. Durnell (l) and the other being the case of 
Bates v. Townley (2). 

In the case of Bright v. Darnel (1) the terms of the reference pro¬ 
vided that the dispute ** was to be referred to the arbitration of two per 
sons, one to be chosen by each, who were to appoint an Umpire before 
they commenced proceedings.” 

The Arbitrators not being able to agree on the appointment of an 
Umpire one of the parties to the reference commence d proceedings in 

(1) (1886) 4 Dow. 766. (2) 1 W& 
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Court against the other party. The other party obtained a rule nisi 
calling on the party, who had instituted the proceedings, to show cause 
why the proceedings should not be stayed as the patties had agreed to 
refer the dispute to arbitration. The Court discharged the rule and Parke 
B in giving his judgment made the following pertinent remarks : 

36 C. 388=1 “ If the Umpire is not appointed how can we compel the Arbitrators 

J. C. 391=13 to appoint one ? And, until he is appointed, the reference cannot go on. 
C. W. N. 297. jjj appears to me to be a condition precedent that an Umpire be ap¬ 
pointed.” 

It is obvious that it can make no difference whether the 
Umpire is to be appointed by the Arbitrators or by a third 
[393] party. If the terms of the reference provided that the Umpire is 
to be appointed, before the Arbitrators enter upon the reference, the re¬ 
ference cannot go until the Umpire is appointed. 

As I have already said I hold that it is incumbent on the Registrar 
when he appoints two Arbitrators on the receipt of au application for 
arbitration under Rule VI, to appoint also an Umpire. 

This application therefore fails and must be dismissed with costs. 

Attorney for the applicant : S. S. Bonner jec. 

Attorneys for the respondent : Leslie & Hinds. 

86 C. 394 (=1 I. 0. 40=9 C. L J. 226=13 G. W. N. 1004). 

[394] CIVIL RULE. 

Before Mr. Justice Sharfuddin and Mr. Justice Ooxe. 


Girindba Mohan Roy v. Khib Narayan Das.* 

[4th February, 1909.] 

Waiver— Instalment bond — Default in payment of uittahnenti—Limitation —Limi- 
tation Ad (XV of 1877), *. 9, Sclu II, Art. 76— Gauss of action—Disability or 
inability. 

Id an unregistered instalment bond there was a stipulation that in the 
event of default in payment of two coneeouiive instalments the creditor would 
be entitled to zeoover the whole amount covered by the bond, whtoh was 

payable in twelve instalments. These second Instalment was due on the 12th 
Jane, 1899. 

The plaintiff brought a suit on the 1st June, 1908, for reoovery of the 
Instalments due on the bond, relinquising the first two instalments 
Held, that mere abstinence on the part of the plaintiff from bringing a suit 

for reoovery of the whole amount due, on the failure ot payment of the first 

two instalment*, did net amount to waiver; and that limitation began to 

run from the 12th June 1899, when the oause of action arose. No subsequent 

disability or inability oould arrest the running of limitation, under s. 9 of the 
Limitation Aot- 

ChuTZu\2ff 0 n 0 ^ COllah MoUah (1) “ d A* 0 " *>»*■ 

Cli, L : 5 J I 84 0 : V; ?• ® 6 ® • 6 >• 188= 18 C, L. J. 206 ; 651. 0. 967 ; 15 M. L. 

x 01 o\ U. (zx t 79 I. 0* 271—27 0. W N* 898 * 85 I 0 7P4 • kq I fi rqo • 

K (||id 2 ) , 988.] AU ‘ 682 : 1928 A> L K iBoxD • , 507 ; Cf : *° ^ w *' 430=1926 A.* 

Civil Rule. 

rule granted to the plaintiff, Girindra Mohan Roy, a minor, by his 
petitioner^ Chandra Chowdhi y, Manager under the Court of \Nards, 

M oi Ah Ab».d. Small Can.. 

(1) (1867) 7 W. K. 21. (8) (1888) I. L. R. 16 0*1. 602. 
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The plaintiff brought a suit for recovery of the amount due on an 
unregistered instalment bond executed by the defendant in the names of 
the adoptive mother and the step-mother of the plaintiff before his adoption. QiviL Rar E 

The whole amount of the bond was payable in twelve instalments, and there - 

was a stipulation in the bond that in the event of default in payment gg c 8M»1 
r395l of two consecutive instalments the creditor would be entitled to I C 49-9 
recover the entire amount due on the bond. The first instalment was _ ^ c w N 
payable on the 30th Falgoon 1305 B. S„ and the second on the 30th 1004> 

Joista 1306 B. S. (12th June 1899). ^ 

The plaintiff was adopted on the 2nd of July 1899, and thereupon he 

succeeded to the estate of his adoptive father, together with the aforesaid 

instalment 0 f e n d ^ n t ^ pay the i ns fe a lments, and the suit was brought 

on the 1st June 1908 for recovery of the instalments due on the bond, 
relinquishing the first two instalments, which had become due before his 

adoption. de{endant cont . enfl0(1 that as the cause of action to recover the 

whole amount arose on the 12th June 1899 'the date on which the second 

instalment fell due the suit was barred by limitation 

The Court below dismissed the suit on the ground that it was barred 

137 ''The plaintiff, thereupon moved the High Court and obtained t^sRule 
The Advocate-General ( Eonble Mr. S. P. Smha) (Bobu Vmakah 
Mookerjee and B abu Debendra Nath Bagchi with him), for the petitioner. 

It is optional with the creditor, under the bond, to sue or not for the 
whole amount on the first default. The plaintiff brought the suit relin¬ 
quishing his claim for the first two instalments which, I submit, amounted 
to a waiver under Article 75, Schedule II of the Limitation Act : Sup 

NarJn mattackarva v. Gopi Hath Mandol (1).'The first 

became due before the plaintiff’s adoption, and he, being still a minor, fch 0 

cause of action arose during his minority, and his present claim is, there- 

fore, saved from limitation. _ .. , . \ 

Babu Hem Chandra Ultra (Babu AM Chandra Dutt mth him), for 

the opposite party. There is no distinction between an optional and cona- 

pulsory institution of suit. A mere [396] abstinence from suing, or me 

payment and receipt of overdue instalments do not amount to a waiver 

Balaji Gavesh v. Sakharam Parashram Angal (2\ Mumfo ^ n jJ e ^' 

To constitute a waiver there must be payment and circumstancesi dearly 
indicating an intention to waive. The limitation runs, in this case, from 
the time when default was made in payment of the second instalment 

consequence of which the whole amount became due . 6 c . ._ 

fore barred by limitation. Re’ : ance was p’aced on the following case . 

Hurronawh Bon v. Maheroollah Moollah (4), Nobody Chun f. er J^ ]. 

Ram Krishna Bo- Ch*w hry (5\ Mon Mohun Ron v. .Dooroa Mug Got J- 
(6\ Burn Pershad Chowdhru v. Nasib Singh (7), SUab °K™ d Nah . 

Eydrr Malla 8), Jadnb Chandra Bahhi v, Bhairab .0 

luttyl 9\ Nagappa v. Ismail (10) Hemp v. Garland (11), Chen,bash Shaha 

v. Kadum Mandul (12). _ 


(1) (1906) 11 G. W. N. 908. 

(2) (1892 I. L K 17 Bom. 5^5. 

(3) (1880) I. L. R. 2 All. 867. 

(4) 11867) 7 W. R. 21. 

(6) (1887) 1. L. R. 14 Cal>397- 
(6) (1888) I. L. R. 15 Oal 602. 


(7) (1894’ l L. R. 21 Cal. 649. 

(8) (18%' I. R- 24 2 ®i* 

(9) (1904) I. L. R- Cal. 297. 
(101 (1889) T. Ij. R- 12 Mad. 192. 
ill) (1843) 4 Q. B. 619 

(12) (1879) I. L.B 5 0»1. 97. 


86 Cai. 397 


INDIAN HIGH COURT REPORTS 


LVpl. 


1909 Bafeu Debcndra Nath Bagchi , in reply, referred feo Badi Bibi Sahibal 

Feu 1. v. Sami Pibai and also to Ghunder Homal Das v. Bisassuree 
— Dassia (2), Nobo^omar Mookhopadhya v. Sim Mullick (3), Ganesh 
OiVii* Kulf. v. Madhavrav Ravji (4J and Nilmadhub Chuckerbutty v. 

36 C~"394= 1 sodoy Ghose (5j, on which the case oi Rup Narain Bhattacharya v. 

I C. 49—9 Gopi NaJfc Mandol (HJ was based. 

C. L. J 226 Cur. acZv. vult. 

=13 C. W. N. SHaRPODDIN and CoXE XT. This is a Rule granted to the petitioner 
1004, under section 25 of the Provincial Small Cause Court Act. 

[397] The facts giving rise to the present Rulo are that the peti¬ 
tioner was adopted on the 2nd of July, 1899 («8th of Sravan 1306). His 
adoptive mother and step-mother were in temporary possession of the 
estate as Hindu widows with limited rights, which ceased on the date of 
the petitioner's adoption. 

Along with the estate to which the petitioner succeeded on his adoption 
there was also an instalment bond executed by the defendant in favour 
of the two ladies mentioned above. 

The instalment bond above referred to stipulated for payment of the 
money covered by it in twelve instalments, falling due on the dates 
mentioned in the bond, the second instalment falling due on the 30th 
Jaista 1306. There was a further stipulation in the bond to the effect 
that in the event of default in payment of two consecutive instalments, 
the creditor would be at liberty to recover the entire amount due on the 
bond. 

It appears that the petitioner was a minor when adopted, 
and is still a minor. It further appears that the defendants have failed to 
pay any instalment of the bond. 

30th Jaista 1306 (12th June 1899) was the date on which the 2nd 

instalment was due, and under the stipulation in the bond, the cause of 
action arose on that date as the defendants had failed to pay two conse¬ 
cutive instalments. The adoption of the petitioner took place, as observed 
before, on the 2nd of July 1899, t.c., within three wo 'ks of the date when 
the cause of aotion arose. I his instalment bond is an unregistered docu¬ 
ment, and, if the cause of action arose on the 12th, June 1899, it was 
contended that, the suit having boon brought on the 1st of June 1908, was 
barred by the Statute of Limitation. 

The lower Court has dismissed the suit, holding that the plaintiff’s 

case is barred by Limitation, and the plaintiff has obtained the present 
Rule from this Court. 

It is contended that the Article of the Limitation Act, that governs 
the present case, is Article 75, Schedule II, Act XV of 1877. The 
limitation theren provided is three years from the date when the first 

default is made, unless the payee or obligeo [398] waives tho benefit of 

the stipulation to sue for the whole amount of the bond, and then from 

the date when the fresh default is made in respect of which there is no 
such waiver. 

afforTi*' 00 ?! 5011 '' 0 ^ ° n the petitioner that the suit was brought 

/ T Vm !i claim tor tho firsfc two instalments, which had 

h in h , ° r0 ^ 1S ad ?P t ! on , and h°nce the 11 cause of action " arose 

d urmo his minority and his olaim was, therefore, saved from limitation. 


(1) (1892) I. L. B. 18 Mad. 257 
(2! (18831 13 0. L. R. 243. 

(8) (1880) I. L. B. 6 Oal 94. 


(4) (1881) I, L. B. 6 Bom. 75. 

(5) (1888) I. B 9 Oal. 857. 

(6) (1906) 11 0. W. N. 903. 
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Under section 9 of the Limitation Act (XV of 1877) “when once time 1909 
has begun to run no subsequent disability or inability to sue stops Feb. 4 
it.” If the limitation began to run from 12t;h June, 1899, the due 
date of the second instalment under section 9 of the Limitation Vet, the 
petitioner’s adoption some three weeks after that date could not arrest the 36 C 394=1 
limitation, which had already commenced to run, unless the righo to 
sue on two consecutive instalments falling due was waived. Tire whole ^ ^ 

question therefore hinges on the question of waiver. 1004.* 

A number of authorities has been referred to by the parties in 
support of their respective contentions. 

There is no allegation in the present case that there was any accep¬ 
tance on the part of the plaintiff of the overdue instalments. 

It is contended on his behalf that his relinquishment of his claim 
for the first two instalments amounts to a waiver as contemplated by 
Article 75, Schedule II of the Limitation Act (XV of 187 7 ), and in sup¬ 
port of his contention our attention has been drawn to various authorities, 
of which the most recent is the ca^e of Rup Nara n Bkat ach 'r>ia v. Gopi 
Nath Manlol (1), where it was decided, that the proviso in the bond 
having been inserted for the advantage of the creditor, it was open to him, 
if default were made, to sue at once for the whole amount, or if 
he so ejected, to waive the benefit of the proviso, which was thus 
conferred upon him. In that suit no claim was made for the 
fist instalment on the non-payment of which the benefit of the 
[399] proviso was conferred upon the plaintiff. We further find in this 
reported case the following observation :—-“The question therefore is, 
whether the suit is barred altogether or whether the plaintiff waiving, 
as he has done, the benefit of the proviso, to which I have referred, is 
not entitled to the instalments, which have accrued due within the limit 
of six years from the date of suit.” This suit was upon a registered 
instalment bond. The authorities relied upon in this case were Chund^r 
Komal Das v. Bisassurcz Dassia (2), Nobocoomar Woodiopadk'ia 
v. Siru Mulliok (3 , Ganz'h Rrislm Madhavrav Ravji 4), and Nil- 
madhub Chuckerbutty v, Ramodoy Ghose (5*. It is not clearly stated in 
this judgment whether abstinence from bringing the suit for the whole 
claim was considered as in itself a sufficient waiver in law, and the only 
fact stated is that the suit was not for the over-due instalment. It is 
stated that the plaintiff had waived the benefit to the proviso, but it is 
not clear how he waived it. 

In the case of Ghunder Komal Das v. Bisassurree Dassia (2), 
it was held that an application for .the execution of an instalment decree 
was not barred except as to the instalments, which had fallen due more 
than three years before, and that it was optional with the decree-holder 
• to realize the whole decree at once upon default being made or to waive 
his right to do so and seek to realize instalments as they became due. This 
was so held following Asmutullah Dat'd v. KaVv Chu n Milter (6J, which 
was also followed in the case of Nil Madhub Chuckp.rbuVy v. Ramstday 
G^ose (5). We find in the last-mentioned case that the decision hinged on 
the construction of the decree. The wording of that decree is not given 
in the judgment, but is said to have been obscure. 

The cases of Nobocoomar V ookhopadhya v. Siru Mullick f 3) and Ganesh 
Kri*hn v. Madhavrav Ravji ^4) have no application to the prp^ent case. 

(1' (1936: 11 C. W. N. 903. (4) (18*1) I L. R. 6 Sera. 75.- 

(‘J) (1883) 13 0. L. R 243. (5) { l q S3) I. L. R. 9 Gal. 8o7. 

(9) 0880) l. b. R 6 Cal. 94. (6) (1881) I. L. R. 7 Cal. 69. 
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36 C. 394=1 

i. a 49=9 

0. L. J. 226 


hand, a number of 
his contention that 


1004. 


was held that, when 


[tQO] In the case of Nilmadhub Chuikcrbii'uf v. Ramsodoij Ghoie 
Fbb 4 (1), the execution was allowed to proceed on tin ground that the judg- 

— ’ ment-debtor had paid up the over dm instalment, which was accapted by 

OiTili BULB. decroo-holdar, and henca it was held that limitation bagan to run in 

36 c 391 =1 this case Irom th0 timn when tha ^ ld 6 monb dohtor stopped making any 

I. a 49=9 payment. . , , . 

0. L. J. 226 On behalf of the respondent, on tho other hand, a number ol 

13= ^-authori ties have been placed before us in support of his contention that 
100 *' the suit was barred ‘by limitation. Wo propose to tak i up and discuss 
these authorities one hy one. 

In Ghenibash Shaha v. Kadam Mundul (2J, it was held that, when 
a debt is made payable by instalments with the proviso that on default 
of payment of any one instalment, the whole or so much as may then 
remain unpaid will become due, limitation runs from the time of the first 
default. A subsequent acceptance of tho instalment in arrear operates 
as a waiver and suspends the operation of tho law of Limitation : bub 
merely allowing the default to pass unnoticed does not. The word 
waiver in this authority has been explained to moan that, where the whole 
amount secured by the instalments becomes payable on default of payment 
of the first instalment and the payco, instead of taking measures to reco¬ 
ver the whole amount, accept payment of the instalment in default, he 
must wait till there is a fresh default in tho matter of the recovery of the 
remainder. It was further remarked in this case that the non-receipt of 
the particular instalment or suffering it to fall through by operation of the 
statute of Limitation is not a waiver as, if this wevo so, waiver and laches 
would be convertible terms and tho object of tho law of limitation would 
be frustrated. 

In Nobodip Chunder Shaha v.Rnn Krishna Roy Choiodbry (3\ it was 
held that the more fact that a criditor 1ml done nothing to enforce the 
condition in an instrument under which th > whole debt become due on 
failuro of payment of one [401] instalment, is no evidence 
of waiver within the meaning of the Limitation Act. 
In this case the instalments had been unpaid for sometime 
and, as a matter of fact, tho time that the last payment was made 
was so long ago that, if tho whole amount became due at that time, the 
cause of action was barred, and upon that state of things tho question 
that arose was whether the mero fact that the creditor had done nothing, 
bub simply allowed the matter to sleep without enforcing his remedy 
against tho debtor, was any evidenco of waiver within tho meaning of tho 

Limitation law. It was hold that such a condition of things would bo no 
evidence of waivor. 

In MontMh ,n Hoy v.Doorga Chuin Qooce (4\ it was held that, 
whero a decree or order makes a sum of money payablo hy instalments on 
certain dates and provides that, in default, of payment of any instalment 
the whole of the money shall bocomo duo and payablo and recoverable in 
execution, limitation begins to run from the datuclf tho first default unloss 
the right to enforce payment has been waived by subsequent payment oi tho 
over-due instalment on tho one hand and receipt on tho other. It was 
held that the application was barred by limitation. Tho learned Judges, 
who decided this ca<*e, followe i a decision of the Full Bench in the case 
of Hurronavtb Roy v. Maher • ollah Mool lah (5), whore it, was held that 

81 [wh IL M) {im 1 L - «■ 1:> 503 

I. u. K. 5 Gal. 07 .5) (18 7 . 7 w ij oi 

1 81 '1887, I ti. T?. 11 Cal. 897. 
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limitation ran from the time when default was made in the payment of 1909 
the first instalment in consequence of which the whole amount became Feb. 4. 
due. The decision of the Full Bench was upon a reference made by the —-? • 

Judge of the Small Came Court at Kushtea. The above decision of the _ 

Full Bench is supported by an English case, viz., Hemp v. Garland (1). 36 c. 394=1 

In this English case it was held that, when a note payable by instalments I. C. 49=9 
contains a° provision that, if default be made in payment Oh.J 226 

of one instalment, the whole shall be due, tho ciuse < 004# ‘ * 

action arises upon tho first default for all that then remained 

[402] owing of tho whole debt, and limitation has to be computed from 


the date of such default. 

In Hum Per shad Ohowdhry v. Nasib Singh (2), it was held that a 
clause in the decreo to the effect that-on non-payment of an instalment 
by the specified date it should be in the power of the decree-holder to 
realize the whole amount was not intended to give him the option of 
waiving the default, if lie pleased, but that it implied nothing more than 
the usual condition that on non-payment of an instalment the wnole 
decretal amount becomes exigible. It was further held that, as the first 
instalment had not been paid on the due date, the application lor execu¬ 
tion not having been made within three years from the date when the 
whole amount became due was barred by limitation. It was also held in 


this case that mere abstinence from suing cannot amount to a waiver. 

SitabChand Nahar v. Hyder Malloh (3) was a case of a mortgage- 
bond executed by the defendants whereby a sum of money was made 
payable by four instalments and the plaintiff was given the liberty 
in case of any default to sue either for the amount of that instaF 
ment or for the whole amount then due ; it was held that 
limitation ran from the date of the first default. In this case 
it was remarked that/where there is an optional right given to enforce pay¬ 
ment of money, such right may be waived, but when it is not waived or 
where there is nothing to show that it has been waived, limitation would 
run from the date when the right accrues. The learned Judges, who 
decided this case, relied upon certain observations of Lord Denman, Chief 
Justice, in Hemp v. Garland («) referred to above the observations 
being,—. 1 * That if he (plaintiff,) chose to wait till all the instalments be¬ 
come due no doubt he might do so ; but that which was optional on the 
part of the plaintiff would affect the right of the defendant, who might 
well consider the action as accruing from the time the plaintiff had a right 
to maintain it.” The learned Judges, who decided this case, further re¬ 
marked [403] that the money sued for became due according to the terms 
of the bond when the first default in the payment of an instalment was 
made and it became due none the less because the right to enforce 


immediate payment was optional with the creditor. 

Jadab Chandra Bakshi v. Bhairab Chandra Chuckerbutty (4) was a 
case of an instalment-bond wherein it was stipulated that on 
default being made in payment of. any one instalment, the creditor would 
be at liberty to realize the amount covered by all the instalments. It 
was held tuat in such case limitation would run from the date of the 
first default, unless there was a w«iver by the creuitor of the right to 
demand the whole on a deiault by subsequent acceptance of an over-due 
instalment. The learned Judges, who decided this case, dissented from 


1* 11*43) 4 Q ii 
Oh (18^4) i L. »< 21 Hal. 54 


(3) 189S l L .K 24 0 1. 

(4) ( y04> l. L R 31 ai. 297 


36 Cal. 404 


INDIAN HIGH COURT REPORTS 


[?Ol 


19 0 g th>- decision in the case oi Ch\nltr Komal Dus v. Bimssurree Dassia (1) 

Fbb 14. and followed the decision in the case of Uurri Vers a l Chowdhru v 
- Nos>b Singh ^ 2 ). 

Oivili RULii. Tho prtpr.ulorance of the authorities supported by the decision of 
36 C 394 = 1 the Full JL-neii quoted above is to the effect that in the case of mstal- 
I C 59=9 mu nt bonds with the stipulation of the whole debt becoming due on the 
C L J. 226 failure of payment ol a certain in c talmont limitation would begin to run 

from the date ot tho non-pa>ment of that instalment, unless there has 
been a waiver by thr device-holder by tho acceptance of the over due 
instalment. 

In view of tho conllicting rulings on the subject of waiver, we feel 
bound to follow tho decision of tho hull Bench in the case of Hurronauth 
Tlou v. Mahcroollu'i Mooilah (3). It. is true that that case was decided 
under Acb\I\ of 1659, in which there wjs no provision corresponding 
to Article 75. But it was followed in Monmohan Hoy v. Doorga Churn 
Gooce (4; in lb8T and the principle it embodies, in our opinion, is still 
the law. 

We hold that mere abstinence on the part of tho plaintiff in this 
case from bringing a suit for the rocovwy of tho whole [404] amount 
due on tho failure of the payment of the first two instalments did not 
amount to waiver. Tho cause of action arose on the l l 2th -June 1899 and 
limitation began to run from that date, lender section 9 of the Limita¬ 
tion Act, no subsequent disability or inability could arrest the running 
of 1 imitation. 

In tho above circum Tancos, we think that tho judgment of tho Small 
Cause Court is correct, and wo therefore discharge the present Rule. 

Unit discharged. 

36 C. 403 (—13 C. W. N. 672=9 0. L J 143—S Cr. L, J. 545=5 I. C. 285), 

[405] APPELLATE CRIMINAL. 

Before Mr. Justice Eclmuood and Mr. Justice Ryves. 

Girij^ Sdnpau Chuckerbuity v . Emptrob.* 

[14th December, 1908 ] 

MtmpafjctB iinciteminii to Ojje-.ete Act (\'U oj 19J3). s, 3 —Mature of offence under 
the Act— Incitt mini to a 8<JSS/»uti<.h— Incitement,’’ weaning oi—Duectcrtn- 

dtre<t tmttiV c> t—General incitement, not aooreused to particular perrons—Con¬ 
struction oj ofjcnute uriicc. 

Tho question of the inter;lion or knowledge of <iq individual may determine 
biscrimiLal liability undor the ordinary law o! abotraent by incitement by 
meana ot words, written or spoken, but undor the Newspapers (Incitement to 
Offences) Act no question of tho intention of tho writer, printer or publisher 
arises, and no personal liability is imputed to any particular person. 

The order the.eunder ra not oco against any person, but is purely restrictive 
and dlrcotod against tho use, or intondod use, oi a press tor the purpose oi 
printing or publishing a nowspsper oontainiug any inoiloment to murder or to 

violence 000 UBdet ^ 1,jX1 ’ lo8ive Subs ‘»“«>3 Aot (Yl oi 1908) or to any aot oi 

,. T J\ e wo ' da " 'went ” in eoolion 8 (1) oi the Newspapers Aot,unlade 
direct and .td.reoi wo.iem.nt, and need nos be add.eseed to any partioul” 
person, nor exprcss t d in violen t and outraReous terms. 

♦ Or.minal Appeal No. 908 ol 190(T Against the order oi T Thn.rn.iii niTi 
Piesidenoy Magietra.e, dated November 4th, lu08. 1 1 


(1; (1688) 13 0. L. R 348. 

(3) (1691) I.D. R 21 Lai. 643. 


(8 (1867) 7 W. H 31. 

(4) (1898. I. L. B. 16 Oai. 602. 
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C. 285. 


To “ incite" means “ to move to aotioo. to stic up, to alimMale. to instigate 
or to encourag*.*' and a newspaper aiticle comas wiu fa 'ha no. p3 cf peoiiuu 3 j[gQ8 
it it is, as a matter ot fact, calculated, directly or indirectly, to produce that j) BOi u 

effeofc. — 

Per RYVES J. There can be no hard and fast caaoa as ta what words or V'^Pl-LLATE 
given set oi words constitute “ inoibsmeat.” >t is a qieHioa ol f-ofc ir; eaoh ObiMiNaIj. 
case, and must usually depend la goly on occocrniiant circumstances. The —» 

article must be read as a whole ana, as far a* possible, in the sen e in wb ou 36 C 405 = 13 
it was read by the section of the puclio to which it was pruntniy addressed, <C. W. N. 672 
and also considered with regard to the occasion and plaoj of publication and =9 C. L J. 
tbe class or status of persons likely to ba aSec;ed by it. 

In the issue oi the 41 Bandc Malar am ,” a newspaper print¬ 
ed and published in Calcutta, dated the 12th Septum bo i 1908, 
there appeared an article in lour paragraphs entitled 1 tailor 
[406] in the Camp,” the terms of which are set forth in the judgment of 
the High Court. By order of the Lieutenant-Governor in a communica¬ 
tion, dated the 21st October, from the Chief Secretary to the Government 
of Bengal, to Superintendent Ellis, G. I. D.,a written application was 
made by tbe latter under section 3 (1) of tbe Newspapers (Incitements to 
OffencesJ Jet, to the Chief Presidency Magistrate, who, after examining 
him, passed a conditional order, on the 23rd October, declaring the 
printing press used for printing the said newspaper at 14-1, Creek Row, or 
found upon the said premises, and all copies ot such newspaper, to be 
forfeited to His Majesty, and directing all persons concerned to appear 
before the Court, on the 30th instant, to show cause why the order should 
not be made absolute. A copy of the said order was duly affixed to the 
said premises, being the premises specified in the declaration made m 
respect' of the “ Bands Mat tram, ” newspaper, under section 5 of the 

Press and Registration of Books Act (XXV of 1867). 

On the date fixed for the hearing'of the ca^c, Giiiia Sundar 
Chuckerbutty, the manager ot the Banda Alatararn, appealed by 
Counsel and admitted the publication of the obnoxious aiticlo in it:.> is-ue 
of the 12th September, but denied that it came within the purview of 
section 3 (lpof the Newspapers Act ot .903, Four witnesses of a foimal 
character were called for the prosecution and the Chief Presidency 
Magistrate, after hearing the defence, made the conditional order 
absolute on the 4th November, and directed the issue oi n warrant to the 
police to seize and carry away the printing pross. Girija Sundar Chuckor- 
butty then appealed to the High Court, under section 5 of the Act. 

The learned Chief Presidency Magistrate stated in his judgment 
that it was a matter of public notoriety that a conspiracy existed in 
Calcutta and other places, the object of which was assassination. On the 
discovery of the conspiracy several persons were arrested and put up for 
trial at Alipore for manufacturing and being in illegal possession of bombs 
and for other [407] offences in connection therewith. Among them were 
Kanai Lai Dutt, Satyendra Nath Bose and Narendra Nath Gossain. The 
last named made a confession and gave further information which led to 
the arrest of other persons. Ho was mado an approver and his evidence 
recorded in the preliminary inquiry before the District Magistrate of 
Alipoie. During the pendency of the inquiry be was shot in jail, on the 
8 1st August 1908, by Kanai and Satyendra, who were convicted and 

executed for his murder. . , 

Babu Dasarathi Sanyal (with him Mr. S. G, Mookerjee and Babu 
Pebendro Narayan Bhattaharjee ), for tbe appellants. The only question 
in the case is whether the article oontains any incitement to murder 
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or bo any act of violence within the meaning of the Act. The word 
•' incuemnit ” is not defined in the Act. It must be construed in its 
ordinary and natural sense : sec Maxwell on Intrepretation, pages 2 and 
3. and Vea.nj oj St. John v. Cotton {!). Refers to the Century, Ogilvie and 
Webstei’s dictionaries for the meaning of the word. It being a word of 
36 C 405=13 doubtful import, the English law may be looked to as a guide. I he 
C. W. N 672 English statutes relating to incitement to offences, in which “incitement" 

~ 9 k. J. or its synonym has been used, are 37 Geo. Ill, c. 70, 7 Will. IV, 1 
J 545= ‘ I Viu -» c - and 25 Vic., c. 100, and 52 and 53 Vic., c. 52. See also the 

C. 285. ' Irish statutes, 36 Geo. Ill, c. 37 and 3^ Geo. Ill, c. 57. Having 

reference to these statutes and tho dictionaries, in order to constitute an 
incitement, there must be a “moving to action," that is, some active in¬ 
citement. A person, who counsels, procures or commands another to 
commit an offence is guilty of incitement : seo Stephen’s History of the 
Criminal Law, Vol II, p. 230. The article in question, though amounting 
to wholly unjustifiable and senseless approbation of murder, does not con¬ 
tain any direct incitement, “ spurring on ” or “ urging on ” to murder. 
The writer had no such intontion at all. 

[408] l he Advocate-General {Mr. Sinha) t instructed by Mr. Hume. 
for the Crown. The Act has nothing to do with the intention of the 
writer, nor is it necessary that the incitemont should be direct. It is 
not necessary that there should ho an “ aiding or abetting,” but even if 
it were, the article would como under the Act : see Mayno’s Criminal 
Law, p. 170. It holds up to admiration Kanai's deed, and implies that 
others v. ill follow. The act, it says is historical. A person cannot 
escape the consoquences of his act by veiling his expressions. There 
may bo incitement by approbation of a crime. The expressions 41 emanci¬ 
pation,” “hated monster," ” tho cause has produced a votary,” “ giving 
up his comrades " are full of meaning. The last paragraph of the article, 
far from minimising the gravity of the offence, really aggravates it. The 
case of l(e<j. v. Most f2) is similar, though tho language is stronger : see 
also Queen v. Coney (3). Refers to Russell on Climes, Vol. I, p. 171, 
Avchbold, p. 15, Stroud’s Judicial Dictionary, p. 419, “counsel or procure,” 
and Stephen's Digest, Ait. 47, p. 15271, for the meaning and oharaotor 
of incitement." The Exglish statutes cited do not help. 

Hulmwood, J.—This is an appeal is what is known as tho “ Bande 
Mataram ” press confiscation case. Wo admitted the appeal without 
hearing the application lor admission, as tho case is tho first unclor the 
now statute, and it was desirable that the scope and effect of tho Act and 
its bearing on the lacts of tho present case should receive judicial consi¬ 
deration after full discussion by both parties at tho Bar. We have now 
had the advantage ol a very able and temperate argument from the learn¬ 
ed Vakil for tho appellant, Babu Dasarathi Sanyal, and a vigorous and 
well reasoned reply by tho learned Advocate-General. 

We do not proposo to go into all tho cases oited before us on 
nr° Jj u ^ cc k abetment by incitement, since those oases are 
L409J concerned with the cnminal liability and intention of persons 
under various statutes enacted to punish individuals for words and conduot 
thtroin declared unlawful. In the case of those individuals tho intention 
and knowledge of the accused person is neoossarily involved. In the 
present case our task is much simpler. Tho order is not one against any 


(I (1 c 8f.) L. tt 12 App Cna. i, 6. 

12) 11881) 14 Go* 0. 0. 688, L. 11. 7 Q, 


B. D. 244. 

(«; .1889) Ij. R. 8 Q. B. D. 584 , 567. 
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nerson • it is purely restrictive and directed against the use of a oertam 
printing press, which, in the opinion of the Magistrate, on application 
made by order of, or under authority of, the Local Government undei 
section 3 of the Act fVII of 1908), has been used or is intended to be used 

for the purpose of printing or publishing a newspaper containing any 
incitement to murder or to any offence under the Explosive Substances 36 a MB-« 

Act (VI of 1908) or to any act of violence. _ . . =9 C. L J. 

On this enactment no question of the intention of the -writer, printer , 43—9 Cr l. 

or publisher arises, and no personal criminality is imputed to any indivu J. .545=2 I. 

dual In is a simple question of fact whether the newspaper printed and C. 285. 

published by the press in question does contain any incitement as above 

set out. It this case a conditional order under section 3), c ause 1), 

was issued by the Presidency Magistrate, on the 23rd October 190 , 

declaring the printing press used for printing the newspaper, known as the 

“ Bande Mataram', at 2T Creek Row, or found upon the said, premises 

and all copies of such newspaper, to be forfeited to His Majes y, an 

calling upon all persons concerned in the said printing piess 0 appear 

before the Magistrate, on the 30th October, to show cause why the order 

should not be made absolute. , . u . 

Counsel for the manager, Girija Sundar Chuckerbutty, the appellant 

before us, appeared to show cause, and admitted that the article comp am 

ed of was published by the said press in the Bande Mataram of the 

12th September 1908, but contended that it did not come within section 

3 of the Act. 

The Magistrate found that the article contained an incitement to 
murder approvers or to commit acts of violence, andl he, accoiding y m< 
the order absolute on the 4th November [410] 1908.. The procec ure ^ 
the Magistrate under that section is not in any way impugno 8 ^ 

nor is it contended that it is necessary to prove any criminal intenti n 
against any person under the Act. The contention before us is simply 
this that the article itself does not, as a matter of fact, contain any incite¬ 
ment to murder or to any act of violence. 

The argument on this, the only point in the case, divides itself into 

two heads; first, the meaning of the word incitemen , wii 
defined in any Indian statute, and, secondly , the effect of the article itself 
read as a whole and in reference to the passages in it, which are found 

to constitute an incitement. ,, , .. r ort 

As regards the first point, it is conceded that the interpret!ibon o a 

undefined word in an Indian statute cannot be derived from is 

in any English or foreign statute. 

But the wording of certain statutes and extracts from the judgments 

in certain English eases are cited as illustrating the meaning o 10 ' . 
as derived from the recognised dictionaries of the English language, viz., 

Webster ancT the Century. These are cited as giving the ordinary mean¬ 
ing of the word, which is all we are really concerned with Now 1 
words cited from these statutes and cases do not carry the definition any 
further, and the real object of their citation seams to us to be to import 
into this case the doctrine of English law that, in order to ^ddleperson 
with criminality in certain cases as accessories before the fact, it is ne 
sary that there should be a certain degree of direct incitement. 

But, as we said before, there is in this case no question uf iucrimin.it 
tag any person as accessory to any crime, and the words o 
are “any incitement,” which include direct and indirect inci emen 
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1908 As tio the meaning of the word, we find it to mean to move to 

Deo 14. action, to shir up, to stimulate, to instigate or to encourage.” 

- The only question that romvns is whether the article in question is, 

as a nmt'e.‘ of fact, calculated, directly or indirectly, to move to action, to 

1 * stir up. t,o stimulate, to instigate or to f41l] encourage to murder or 

36 C. 408 - 13 acts of violence. Tho article runs as follows : - 

c. W. N. 672 “ TV itr>y in /hr Camp. From dovchand to Omichand is a far cry, but 

lii^=9 ciA tll ° P 0, ' l '‘ !( " l l history of our country for all tho*o long cenfcurios of indelible 
J. 543=2*J. shame cm ho siimmari/ed and accounted for in tho four short words—• 
0.285. ‘traitor in the camp.’ Reading down tho pages of the annals of that 

interminable period of disgrace, you will hardly come acro c s the account 
of a single movement towards emancipation that had not nursed in its 
bosom one or more vipers named ‘traitors’ who, whilst remaining within 
the camp in t.no coaming guisi of loyal adherence, betrayed tho object of 
their porjurod allowance at tho season of fruition.” 

But need wo ctop at Omichand ? Are there not traitors in the 
land to-day, who would c o!l thoir souls as readily for the paltry privilege 
of wearing a jewollel sabre, or for a ribbon to stick in their coat, or for a 
title to cover their base birth with? For it is in the blood of some of our 
countrymen, this accursed pronenoss to perfidy, and has been thoro ever 
since the loss of our in lopmdenco aril TIoaven alone knows when tho last 
drop of it sha’l have hnon spilled or become sterile. And tho no less singu¬ 
lar feature of this ghastly thing is that, through all those countless years, it 
F always the per c on. at who* ' hv-tmeo ho turned traitor, who has puni- 
shod tho miserable miscreant, but the country could never find a single 
son to vise and avongo her on the hated monster by smithing him to the 
ground,” 

“ Now for tho first time tho current is hurnod. For the very first 
time a cause has produced a votary, who has willingly sacrificed his life to 
visit on its hetray-'v his morihol doom. Kanai has killed Narendra. No 
more shall tho wretch of an Indian, who kisses away the hands of his 
comrades, reckon himself safi from the avenging hand. ‘ The first of the 
avongors’ history shall wriho of Kanai And from the moment he fired the 
fatal shot tho spaces of his country's heaven have boon ringing with the 
echo of tho voice —‘ beware of the traitor’s fato.” 

[$12] Yet tho crowning pity of it is that such a splendid lifo should 

have to ho thrown away in tho cour<n of this bomb affair. Borahs can never 

hrmg indopondonc \ said Bavin Ira Kumar Ghose in his confession before 

tho Magistrate at Alipore, and truly enough. And it was at a very 

unlucky an l inauspicious moment that ho and those ho names mistook 

tho voice of tho misguided few calling for tho blood of an official or two to 

be the voice of tho nation. Tho removal of a fow servants of tho bureau- 

ciecy einnot oven touch the fringe of tho problem of national deliverance, 

and one cannot resist the tear at the thought that there has to bo immol- 

n.t-'d on the a 1 tar of an undertaking so fated to fruitlessness such invinoi- 

bdifv of spirit, that some picsionato immortal scorn of death that showed 

iF--)lf in Asia alter a long interval at Kin-chain tho other dav.” 

% 

Wo think that thoro can ho no doubt not. only that tho whole artielo 
’• q :in nK,i ™ot and voiled incitement to vio’enco, but that the third 
parivpaph is a dir-ct mcit mont to murder informers. It is immaterial 
that two 1-lurop -an newspapers, which aro exhibit 'd and cited for tho do- 
ienco, havo the unwisdom to express » view of tho Aliporo jail murder, 
which might lead pcoplo to suppose that the murder of an informer was a 
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thrtth. in thi, ea« is notoI«» 

r^"re "o™h°V„p„,]«on 

5a^“ ■*f£r r “ ur issri r 

dSSt L 

could be addressed to them. ti 

i *c ot-irtn nf fhe votary of the cause who has willingly 

»«“» f % to c rt» £ »“.shirts: 

“S.“ rS£ Sm£lnto h.p.te .»d (««'« “ d " ,to " is ’ 

“X“Son SxZSl■'» ** Vlr:i7TLtc.- 

„„&» iw. o t h.,s ^‘ , ».^x a 5^‘ix 1 'srbSd;- .<<* 

” V obviously 0 implies that the writer desires to influence his 
readers to make hi.tt;£**£,„, p^pb depress ea.ssin.tiop, 

StadtbeVSttftS.'ena »■* »» 

murders and violence. nnr*.ar»nh rather aggravates the dangerous 

But. in our ojtaton, f JS .Sssin.tion, ns.less, 

ebemstet o ^ ov.l ot the burc.ucr.cy would essist 

the cause o. petio.^i Jthut the .tide 

r/etvii“on?oe° f Vi ° W ' 

“ J ttttsar^ “ «• 

finding than the one and only penalty presen e direct that the 

We, .atatajta PPP.A >£,/£? “-S. 

[«fl “ws'pU ■' B— Mat.™™,- wherever iouud, be m.i»- 

tained. . , T a 

Byyes J. I entirely agree and wish to add only ae^^Jislature 
not think there is any real difficulty in ascertaining * . g 

familiar enough, and as it has not been specifically dond :m this A t or 
in any other Act of the Indian Legislature to have » at spemal or restricted 

meaning, I think it should be understood in i whether this artiole 
that is so, the only question we have to decide » whether this 

amounts to an incitement within t he meaning ^ -—_—- 

(1) (18811 L. R. 7 Q. B. D. 244 ! 14 Cos 0. C. 583, 
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^gQ 8 There can, I think,-be no hard-and-fast canon to decide what words, 

DBO. 14. or whether a given set of words, constitute an “ incitement” to murder or 
— bo any act of violence. It is really a question of fact in each case, and 
APPELLATE mu? t usually depend very largely on concomitant circumstances. "We must 
Criminal rea j ar tiole as a whole, and read it, as far as possible, in the sense in 

36 C. 505= 13 which it was road by that section of the public to whom it 
,C. W. N. 672 was primarily addres c ed, and must also, bear in mind the occasion and 
~ 9 C* place of its publication and the class or status of persons who are likely to 
J M3==2 I bo affectod by it. Having regard to all these considerations, I can come 
* c. 28B. to no other conclusion than that the publication of this article on the 

12th of September la c b in the 4< Bandc Mataram" newspaper, which was 
published in Calcutta and circulated in both these provinces, does 
undoubtedly como within the ban of the Act. I, therefore, agree in the 
ordor of my learned brother. 

Appeal dismissed . 


36 C. 41s (=313 C. W. N 193=5 M. L. T 95=9 Cr. L JL 563 =2 l. 0. 293d 

[413] CRIMINAL REVISION. 

Before Mr. Justice Sliarfuddin and Mr. Justice Goxe. 


Jyotindra Nath Daw v. Hem Chandra Daw.* 

[10th September, 1908.] 

Complaint — Dismissal of complaint bp Subordinate Magistrate—Refusal by District 
Magistrate to order further inquiry—Revival of comofcitni after such refusal — 
Criminal Procedure Code [Act V of 1899), 83. 203 and 497. 

A Subordinate Magistrate who ha* dismissed a complaint uader s. 203 of 
the Code is competent to rovive it notwithstanding that the District Magistrate 
has refused to ordor a further inquir) in .h*3 matter cn application made to 
him for that purpose. 

[Ref : 11 I. C. 192.] 


On the 29tli May 1908, one Hem Chandra Daw lodged a complaint 
before a Deputy Magistrate at Burdwan against the petitioner and others, 
under sections 352 and 323 of the Penal Code. The Magistrate, after 
examining the complainant, fixed the 19th Juno for evidence, aoting 
apparently under section 202 of the Criminal Procedure Code. On that 
day, the complainant’s witnesses being absent, the case was postponed bo 
the 9th July, but the witnesses woro still absent, and the complaint was 
dismissed under section 203 of the Criminal Procedure Code. On the 
23rd instant, Hem Chandra moved the District Magistrate of Burdwan 
for a further inquiry under section 437 of the Criminal Procedure Code, 
but the latter declined to ordor such inquiry on the ground that tho non- 
appoaranco of tho witnesses was due bo his fault in not taking out pro¬ 
cesses against them. rhe complainant then filed a petition before tho 
Magistrate who had dismissed the complaint, praying for a revival of tho 

case. This Magistrate passed an order on tho 12th August to tho 
following offeeb :— 


,. .. j* 1 ® present oase tho order cf dismissal wns for not produoing witnesses on 

There was a motion lefore tho Diatriot Magistrate who [416] 
deohoed to interfere with tho order of diptnissal If the motion bad not been made. 

V ? paaflod the 'necessary ordera on this potition, but 1 think, as the prcient 

All 1 ^ tc him for orders. 

All I oan pay is that I se e no legal objection to tbi revival cf the case.” 

* Criminal Revision No. 1015 of 1908, againei the order o! M A Kadir Di-imt* 

Magistrate. Burdwan, dated Aug. 12, 1903. vne oraer ol M. A. Kadir, Deput 
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The District Magistrate on the same date passed an order in these 
terms when the case was rater red to him : — 

“ Tbu metier baa uoiQiug te do wifca <• c i h.ive already dta^Ootii of ibe 
petition ol motion wmoki w -8 aDd oetoce 010. i’-au Depa y si ,-,gi gratis must aot on 
the petition filed befoie mm aooord.fcg to U ;3 jwq diaoz*jiioa. , ‘ 
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reviving the case of the 

lodged his complaint on 
Assistant Surgeon for 
the Court to prove his 


JIAIIWU ---- ^ 

The Deputy Magistrate thereupon, after hearing the muktear for 36 0.415=13 
the accused, issued a summons against the petitioner under section 323 of 

the Penal Code. . . . , ,, 

Babu Narendr a Kumar Bose, for the petitioner. Ihe revival ol the 

case by the Deputy Magistrate is ultra vires. The District Magistrate s 

order was an obstacle to his doing so. 

SHARFUDDIN and CoXE JJ. This is a Rule calling upon the 

District Magistrate of Burdwan to show cause why the order of the 

Deputy Magistrate, dated the 12th August 190B, 

petitioner, should not be set aside. 

It appears that the complainant in this case 
the 29th May 1908. He was referred to the 
examination of his injuries, and was directed by 

case on the 19th June 1908, on which date • his witnesses were not 
present. Then the case was fixed for tho 9th July. On the 9th July, 
the case was dismissed under section 203 ol the Criminal Procedure Co e 
by the Deputy Magistrate on the ground of the absence of the com¬ 
plainant’s witnesses. We then find the complainant moving the District 
Magistrate on the 23rd July 1908, under section 437 of the Criminal 
Procedure Code, on which the District Magistrate passed the following 
order“ The non-appearance of the witnesses is due to the fault 
of the complainant who failed to take out process against them. 

I decline to order further inquiry.” Wo again find that on the 
12th August I9u8, the complainant put in a petition before L J 
Deputy Magistrate who had dismissed the complaint under section 
203 of the Criminal Procedure Code praying for a revival ol his 
complaint. This Deputy Magistrate rather hesitated to pass any order on 
this petition, inasmuch as the complainant had already moved the District 
Magistrate for a further inquiry and the District Magistrate had re use 
to interfere in the matter. What the Deputy Magistrate says is is . 

“ If the motion had not been made, 1 would have passed necessary orders 
on this petition, but I think, as the present application is alter the 
District Magistrate’s order, it should go to him for orders. All I can ; ay 
is that I see no legal objection to tbe revival of the case When the 
matter was thus referred to the District Magistrate he passed the ioilow- 
ing order on the 12th August 1908 This matter has nothing to 

with me. I have already disposed ol the petition of motion whic 

hied before me. The Deputy Magistrate must act on the petition n e 
before him according to his own discretion. 

It is clear, therefore, that the District Magistrate did not forbid the 
Deputy Magistrate to take action on the petition for the reviva ° 
complaint. On the contrary, we find that the matter was let en 1 
in the hands of the Deputy Magistrate who was asked to exercise 0 , 
discretion in the matter, lhere is no doubt that the Deputy ft g 
who had dismissed the complaint under section 203 o 0 ‘ o 

Procedure Code could legally revive it after dismissal under soc . . . >g 

The only hitch that there was in the revival was the Distnct Magistrate s 

order mentioned above, but the District Magistrate himself sent 
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the application of the complainant for revival to the Deputy Magistrate for 

him to pass any order that he thought fit and proper. 

In these circumstances, we do not think that the Deputy Magistrate’s 
order to revive fcho complaint was in any way illegal or ultra vires. We, 
therefore, discharge the Rule. Let the reoord be sent down without delay. 


36 0. 418 (=2 I. C. 412=13 C. W. N. 388). 


[418] APPELLATE CIVIL. 


Before Ur. Justice Mookcrjee and Mr. Justice Garndu 



Chandra Kumar Majhi v. Sandhyamahi.* 

[8th January, 1909.] 

Ltgal repiesenialive—Civil l'roccdurt Code {Act XIV of 1880t st. a71, 682 —Death of 
n\t defendant—Representative of deceased defendant, token oan be a ubeittuted— 

Omidion to substitute at oeath of defendant , effect of—Agreement between survi¬ 
ving defendant ayid plaintiffs. 

Where the legal representatives of a deoeased defendant (who died after 
appealmg to the lower Court and bofoie the appeal to the High Oourfci were 
under the impression that the oo defendant was prosecuting the appeal and 
challenging the validicy of the entire deoree, they oouid not be blamed for 
their omipeion to take any steps to have themselves brought on the reoord, 
and they ought to be allowed leave to stop in and revive and prosecute the 
appeal on their own behalf on their discovering that the plaintiff had by 
arrangement relieved the co-defendant of all responsibility and thrown the 
burdon upon the legal representatives of the deoeased defendant. 


Second Appeal by the petitioners, Chandra Kumar Majhi and 
others, for revival of the appeal. 

The plaintiffs, respondents in this Court, brought a suit for arrears 
of rent, against Bashiram Majhi, Banamali Majhi and Sridam Majhi. 
The suit was decreed after oontost. Bashiram Majhi and Banamali Majhi 
preferred an appeal to tho District Judge’s Court. The appeal was 

dismissed on tho 28th Eobruary 1905. Bashiram died in 1905. 

JUQO 

Banamali alono profen od a second appeal to the High Court. In Juno 
1906, tho High Court romanded tho oase for deciding it after determina¬ 
tion of certain points. The case was then transferred to the Couit of the 
Officiating Second Subordinate Judge at Barisal. In March 1907, tho 
plaintiffs, opposite parties, respondents made an application to the said 
Second Subordinate Judge at Barisal for withdrawal of the suit as against 
[419] Banamali. Tho application was grantod and tho Court ordered that 
the decree of tho lower Court against tho other defendants would stand good. 

I ho petitioners, sons and heirs of Bashiram, made an application 
under section 371 of tho Code of Civil Procedoro for revival of tho appeal 
on tho ground that tho potitionors were all minors at the time of the death 
of Bashiram, ono of them having attained the ago of 18 years just then, 
and that as the petitioners wore jointly intersted with Banamali in the 
case, thoic was no necessity for their appearance in the appeal before tho 
agreement between their co-defendant and tho plaintiffs which was 
prejudicial to their interests. The Subordinate Judge rejected the appli¬ 
cation for institution oi tho appoal on all points. Tho petitioners, fcheir- 
upon, appealed to the High Court. 


4 W W ?* >907, against tho order pu S8 .d by 

^fihutceh Lane rite, butordmaio Judge oi li&iiaal, dated July 27, 1907. 
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Babu Bepin Chandra Mallik (for Dr. Priyanath Sen), for the appellants lg09 
It was not at all necessary for the legal representatives of the deceased jan. 8. 
defendant to take any steps and join the appeal when they knew LATB 
that their co-defendant was prosecuting the appeal and attacking the CmL 

entire decree. —* 

No one appeared for the respondent. f c 412=13 

MoOKErtJKE AND OabndoFP JJ. This is an appeal against an order ^ ^ N 338 . 
made under section 371 of the Code of Civil Procedure of 1882 read with 
section 582, refusing to set aside an order of dismissal of an appeal before 

the Subordinate Judge of Barisal. 

The circumstances under which the order came to be made may 
he briefly stated. The plaintiffs respondents instituted a suit 
for rent against three persons, Sridam Chandra Majhi, Bashiram Majhi 
and Banamali Majhi. In the Court of first instance the plaintiffs suc¬ 
ceeded, whereupon Bashiram and Banamali, two of the defendants, pre¬ 
ferred an appeal to the District Judge of Barisal. Upon the hearing of 
the appeal, the case was decided aginst the appellants. Shortly after this 
one of the appellants, Bashiram died ; the ^ remam.ng^ appellant 
[420] Banamali then preferred a second appeal to this Court This second 
appeal was heard on the 13th June 1906, with the result that at the in¬ 
stance of the sole appellant the entire decree of the Court below waS set 
aside and the case was remitted to the Subordinate Judge in order that 
the appeal might be reheard. When the appeal came to be reheard be¬ 
fore the Subordinate Judge, the first appellant Bashiram was dead and no 
steps had apparently been taken by his legal representatives to bring them¬ 
selves on the record. In these circumstances, some arrangement wa 

entered into between the other appellant Banamali an e P , 

pondents, with the result that the latter applied for leave 
the suit against Banamali. The Subordinate Judge granted .^ applica¬ 
tion. But the order which he made did not in terms permit the with¬ 
drawal of the suit as against Banamali. He allowed the appeal of 
Banamali, the result of which would be that the suit was Jsm’ s sed a 
against Banamali, > and he went on to add that the decree of the first 
Court as against the other defendant would stand good. If we appreciate 
the effect of his order correctly, the result of this arrangement between the 
plaintiffs and the defendant Banamali was that the entire burden of the 
decree for rent made by the Court of first instance was thrown upon the 
other defendants, who were not represented before the Subordinate J udge. 

It is not necessary for us to express any opinion as to the proprie y o 
order which the Subordinate Judge made, because that order « 
question before us in the persent case. But the result, which might have 
been anticipated, followed. As soon as the legal representatives of Ba - 
hiram discovered that the plaintiffs had withdrawn their sui ag 
Banamali and thrown the entire burden of the decree upon them and 
Sridam, they applied for permission to revive the appeal and proseoute 
it. The learned Subordinate Judge held that they had not made o^t any 
sufficient cause within the meaning of seotion 371 of the Civil Pro ° ed 
Code, which prevented them in due time from continuing e a PP e ' , 

are unable to accept the view taken by the Subordinate Judge. P , 
facts which we have stated, it is quite clear that upon e 
Bashiram, [421] Banamali alone prosecuted the appeal to the nign 

Court, and the legal representatives of Bashiram were, under t 
i_ 1 . 1 .■n -i ^ rvroCAAntinc? ilVlG aDDGftl 
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the validity of tho entire decree, it would not bo necessary for them to 
take any steps and join in the appeal. They cannot, therefore be blamed 
for their omission to take any steps to havo themselves brought on the 
record. But as soon as they discovered that Banamali had arranged with 
the plaintiffs to be relieved of all responsibility and had thrown the 
36 C. 418=2 burden upon them, they applied for leave to revive and prosecute the 
I. C. 412=13 appeal, and in our opinion, they ought to have been allowed to do this. 

C. W, N. 338 The result, therefore, is that this appeal must be allowed and the 

order of the Court below set aside. The appeal will be revived so far as 
the applicants are concerned and they will bo allowed to prosecute it 
before the Subordinate Judge, who will, at their instance, now carry out 
the directions given in the judgment of this Court in appeal from appel¬ 
late decree No. 1179 of 1905. 

1 he appellants are entitled to their costs of this appeal as against 
the plaintiffs respondents. 

Avfcal allowed. 


36 C. 422 (=2 I. 0. 338= 9 C. L. J. 261). 

[422] APPELLATE CIVIL. 

Before Mr. Justice Mookerjce and Mr. Justice Carnduff. 


ChandrabaLa Debi v. Pbabodh Chandra Ray.* 

[11th January, 1909.] 

Execution—Sale—Adjournment oj tale Jor compnmise — Time , the essence of the 
agreement of parties—Failure to pay on the final date — Fart-payment , refusal to 
accept—Jurisdiction of Court to extend time—Civil Procedure Code [XIV of 1882) 
M. 244, 311. 


Where time had previously been repeatedly granted by the Court at the 
instance of the judgment-debtor with the consent of the deoree-holdere tor 
compromise, and on the final date to whioh payment wan adjourned, the judg¬ 
ment debtor prayed for further time and the deoree-holder demanded it as a 
condition preoedent to the grant of further time that tho judgment-debtor 
should definitely agree that, upon her failure to pay the money on the dato to 
be fixed, her right to ohallenge the validity of the sale should finally cease and 
•uoh an arrangement was definitely sanctioned by the Court with the oonsent of 
all the parties 

Held, that the Court had no jurisdiction subsequently to vary the terms of 
the final agreement, at the instance of the judgment-debtor, in spite of tho 
protest of the deoree-holder. 


Harakh Singh v Saheb Singh (1) explained and followed. Uttarn Chandra 
Krtthy v. Khetra Nath Chattopadhya i2) referred to. 

Held, further, that an appeal need not bo preferred against every interlocu¬ 
tory order in an execution proceeding. 

Behary Lai Pundit v. Kedar Nath Mullick (3j followed. 

fle/d also, that HI. open to the party aggrieved to ohallenge by an appeal 
against the final order, wbloh determines the rights of the parties the dto- 
priety of the interlocutory orders made in the oourse of the proceedings. P 

[Ref. 14 0. L. J, 489=12 I. 0 745; 9 1. 0. 183=15 0. W. N. 848=18 0 L J on* 
5 I. C. 489: 83 0. L. 3. 244=C0 I. 0. 864.] U 90; 

Sbcord Appeal by the petitioner, Chandrabala Debi. 

• Appeals from Appellate Orders Nos. H5 and 158 of lSOfTAgainst th« 

£. P. Chapman, Distnot Judge of 24-Parganas, dated Jan ‘10 iyng 

Order ol Amrita Lai Palit, Munail of Alipur, dated Aug. 27 19 (U * reversing the 

41) (1907) 6 0. L. J. 176. (t) H891) 1. L. R 18 (1ml 4AQ 

(2) 11901) I. L. R. 29 Oal. 577. ' 469 * 


VllJ OHANDRiBAliA DEBI V. PRABODH OHANDRA RA* 86 Cal 424 

The property of one Baiendra Kumar Bay Chaudhuri was sold in 1909 
execution. Chandrabala Debi, the petitioner in this [423] ease, applied Jan. 11. 
as the administratrix of her husband’s estate under sections, 244 4pp( , LI . ATg 
and 311 of the Civil Procedure Code to have the sale set aside. a , vtL 

Thereupon, an agreement bad been come to with the deoree-holder tha,t if —— 
the amount due under the decree were paid the sale would be set aside. 36 C 122-2 
Petitions setting forth the terras of the agreement were filed on the 29th ^ ^ 254 . 

June 1907, and there was no stipulation as to the time within which the 
decretal amount should be paid. On the 22nd July the judgment-debtor 
filed a petition saying that the parties had agreed to 15 days time being 
given for payment. The hearing was adjourned to the 31st July. On 
the latter date, the judgment-debtor filed another petition setting out an 
agreement with the decree-holder for 15 days’ time for payment, and that 
it was agreed that if the payment were not made within that time the sale 
should hold good. On the 15th August the judgment-debtor again applied 
for time. The application was resisted by the decree-holder. The Court, how¬ 
ever, allowed a week’s time and permitted the judgment-debtor to deposit 
part of the decretal amount. The judgment-debtor‘deposited the remin¬ 
der of the decretal amount on the 21st August, and applied on the 27th 
August to have the sale set aside. The decree-holder objected on the 
ground that the Court had no power to grant time‘after the 15th August, 
the parties having agreed that in default of payment on that date, the sale 
should stand good. The Munsif overruled the objection and set aside the 
sale. On appeal, the District Judge reversed the orders of the Munsif. 

The petitioner preferred a second appeal to the High Court 

Mr. A. Gaspersz (Babu Surendra Chandra'Sen with him), for the 
appellant, contended that time was not the essence of the contract bee 
as to the effect of agreement, Munshi Amir Ali v. Inderjit Koer (1J and 
Anant Das v. Ashburner & Co. (2). The deoree-holder sold the property 
in execution. By the agreement, my right to reopen un ^ 0r se °t lons 
and 311 was abandoned : see Uttam Chandra Krithy v. Khetra Nath, 

K24] Chattopadhya (3) and Earakh Singh v. Saheb Smgh(A). As to 
discretion of Court and its powers, see the new Code (Act V of 1WW, 

section 151 . 

Babu Neelmadhab Bose , for respondent. In these matters, besides 
the parties, there isia third party, viz., the Court. Without the sanction of 
the Court no agreement can be effective, nor can an agreement be mo 1 e . 

The Court has neither the jurisdiction to very the terms of the agreement 
against the wishes of one of the parties to the agreement. In all sued 
applications, time is of the essence of the agreement. The third app ica 
tion {viz., of the 31st July) conclusively proved that time was erf the 
essence of the contract. The time allowed for payment was sufficient, 
and it was never contended in the Courts below that it was not. 

Mr. Caspersz, in reply. Certainly, the deoree-holder should have 
appealed against the interlocutory orders immediately after they were 

passed. 

Moorerjbb and CarNDOFF JJ. These appeals are directed against 
two orders of the District Judge of 24-Parganas by which he discharged 
two orders made by the Munsif setting aside two execution sales held on 
• the 29th March and 30th October 1906, respectively. The cir cumstances 

• 0) (1871) 9 B. L. R. 460 

M (1876) I. L. R. 1 All. 267. 


(3 (1901) I. L. R 29 Gal. 577. 
(4) (1901)6 G. L. J. 176 
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under whioh these orders were made must be set out in detail in order 
that our decision may be intelligible. 

Ifc appears that applications were made by the judgment-debtor to set 
aside these execution sales under sections 244 and 311 of the Code of Civil 
id r 122 2 Procedure of 1882, on the ground of fraud and material irregularity. 

I 0 338=9 During the pendency of these proceedings the parties negotiated or a com- 

0 . li. J. 291. promise, and on the 1st .Tune 1907 an application was made to the Court 

for an adjournment to enable them to carry ,t oil*. In 

this application it was stated that a proposal for an amioab e 
settlement was in progress, that the decree-holder had a 0 ieed to 
[4251 give hack the auction-purchased property and that consequently 
a month's time was necessary. The Court, however, did not adjourn the 
case for a month, and fixed the 29th Tune as the next date for Hearing 
On that date the judgment-debtor made another application asking that 
the case'might be adjourned again. This application reciteI that an agree¬ 
ment had been entered into by the parties to the effect that the sales 
would be set aside on payment to the decree-holder of the whole amount 
of the decree with costs, that the judgment-debtor had nob been able to 
collect the necessary money, that she was in difficulty and that she could 
not raise funds without the permission of the District Judge, appaiently 
because she was in possession of her husband's estate as administratrix. 
The petition concluded with the statement that if she found herself unable 
to pay any money to the opposite party, on default of payment the sale 
would stand good, and she consequently prayed for throo weeks time. 

The Court thereupon adjourned the case to the 22nd July. It should be 
observed that this exceeded by two days the period of three weeks’ time for 
which the parties had asked, the explanation apparently being that the 
first day after the three weoks as well as the day following wore 
holidays and the Court adjourned the caso to tho first open day after the 
holidays. If this petition bo taken as a whole, it may reasonably ho con¬ 
tended that no time was fixed for tho payment of tho money, and that in 
any event time was not made the essence of the agreement, and this is 
the view most favourable to tho caso of the judgmont-debtor. On the 
22nd July there was again another petition on behalf of tho judgment- 
debtor. In this it was stated that the monoy had not then boon raised, 
that it could bo raised only by a mortgage of the properties upon permis¬ 
sion of the District Judge, and that in order to enable her to do so, it was 
necessary to adjourn the case for a further period of 15 days, lhe peti¬ 
tion also recited that on tho date fixed the dues would be paid, and on 
default the salo would stand good. Tho decveo-holdor signified his consent 
to this application in consideration of Rs. 9 paid on that dato. lhe 
[426] Court, however, did not sanction tho arrangement and granted 
only nine days* time as appears from the following order recordod in tho 
order sheet : “ on the application of the petitioner consented to by tho 
opposite party, ordered to be put up on tho 31st July 1907 for heaving, 
Rs. 9 to be credited towards tho decretal money.” It will be observed 
that as the Court did not sanction tho application of the parties, it cannot 
bo successfully contended that upon tho failure of the judgment-debtor to 
pay the docretal amount to the decree-holder as agrood upon, the salo 
would stand confirmed. On the 31st July there was a fresh application 
by the judgment-debtor. In this she stated that although two adjourn¬ 
ments had been previously granted with the consent of tho decree-holder 
for*payment of the sum decreed to him, she had not been able to raise the 
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necessary funds. She, therefore, prayed that another 15 days’ time might 
be given to her. The petition conohided with the following very import¬ 
ant provision : “ If I pav the whole of the decretal amount, the sales 

will stand cancelled. On default of pavment of the whole rnon^y on that 
date, the sales will stand gooR end I shall not further pray for time.” 

The decree-holder signed his consent in the fnhowing terms at th ' foot 36 C 422=2 
of the petition : “ If the raonev is not paid within the date fix'd, th° ^ * * 

sale will stand good. Upon this cnnfit ; on I tak" 4 Rs. 10 and give s i notion 
to this appheatirn ” The matter was then placed before the Cou r t and 
the following order wa c recorded on the order Uroet: On the application 
of the petitioner consented to by the opposite party, ordered —put up on 
the 15th 'ugust next for orders on condition stated thereon, R c . 10 to he 
credited against the decretal money.*’ When, however, the 15th August 
came, the judgment-debtor still found herself unable , to pay the decretal 
mount as she had agreed to do, and on that date she applied for further time. 

To this the execution-creditor objected. The learned Judge did r ot then 
decide what the effect of a partial payment on that date or at a later stage 
would be, but permitted tbe judgment-debtor to deposit Rs. 150 m Court 
and allowed her time till the 21st August to pay the balance of the decretal 
[4271 money. The decree-holder, however, declined to accept the sum 
deposited. Subsequently on the 21st August the judgm mt-debtor put 
in another application in which it w*as c tated that she had offered the 
balance to the decree-holder, who had refused to accept the money. The 
Court thereupon ordered that the applicant might he allowed to deposit 
tbe money as prayed for. The money was deposited, and on the 27th 
August 1907 the Court set aside the s a les. The Munsif h-dd in substance 
that he had jurisdiction to extend the time for payment of the money, 
and f -hat the execution-creditor was bound to accept the sums deposited in 
Court and to apply the same in satisfaction of bis decreo. 1 he deciee- 
holder was dissatisfied with the*© orders and appealed to the District 
Judge, who has held that the orders cannot be supported. His view in 
substance is that the application of the 31st July, which was assented to 
by the decree-dolder and confirmed by the Court, embodied an agreement 
binding upon both parties, that upon breach of that agreement an indefea¬ 
sible right accrued to the decree-holder to demand that the sale should 
stand unreversed, and that it was not open to the Munsif, m the exercise 
of his discretion, to extend the time for the payment of the money due by 
tbe judgment-debtor. In support of this view the learned District Judge 
placed reliance upon the decision of this Court in the cases of Utta^n 
Chandra Krithy v. Khetra Nath Chattopadhya (l) and Baralch Singh v. 

Sa ^b Singh (2). J u . 

The judgment-debtor has now appealed to this Court, and on her . e- 
half it has been contended that the District Judge was in error in relying 
upon the application of the 31st July 1907, and that the agreement which 
regulates the rights of the parties is to be found embodied in the appheatmn 
of the 29th June 1907. It has also been.argued that the effect of this 
petition, which was assented to by the decree-holder, was to lea's e it °P en 
to the Court to decide what would he a reasonable time wi 
which the judgment-debtor might satisfy the decretal amount re 
learned counsel for the appelant has [428] m fact, con.en e 
Jbat after this application of the 29th June had been made, 
the^Court had seisin of the case, a nd it was not op m to tire 

(l) (190i) I. L R 29|Cal. 577. 


(2) (1907) 6 0. Ij. J.176. 
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parties subsequently to modify the arrangement into which they had 
entered on that date. In support of this contention, much reliance was 
placed upon an observation in the judgment of this Court in ffarakli Singh 
v. Sahsb Singh (l) to the effect that, in cases of this description, what the 
Court has to do is t.» determine whether the parties intended in the 
first conception of the agreement t>» make time the essence of the contract, 
On the other hand, it has been argue 1 on behalf of the decree-holder 
that an agreement of this character can he operative only with tho assent 
of the Court, and that, if the * curb does not sanction a particular 
arrangement and refuses to grant an adjournment, the agreement can 
have no practical effect. This position the appellant did not contest, and 
we feel no doubt that it represents tho right view of tho matter. Bub the 
necessary inference from this position is that, if initially an agreement is 
entered into by the parties with the assent of tho Court, it is open to the 
parties at a subsequent stage with tire approval of tho Court to modify that 
agreement. This view is in no way inconsistent with the decision in fJarakh 
Singh v. Saheb Sinjh (\) whore no question aro-o or was decided as bo the 
power of the parties to modify the original agreement. Tho question then 
is—Was there such a modification in the present case V In our opinion, 
there is no room for doubt that, whatever might have been the character 
of the original agreement of the 29th -1 une 1907, it was modified by the 
application of the 31st July 1907. Assume for a momont. that upon the 
application of tho 29bh Juno it would have been open to tho Court, as a 
Court of Equity to determine what would he a reasonable time for the 
payment of the money, it cannot bo suggested t hat the Court could not at 
a later stage, upon the joint application of the parties, alter that agree¬ 
ment and give its sanction to a frosh arrangement which would finally 
regulate the rights of the parties. Wlvib was then the effect of this 
agreement of the Csb [429] July ? Time hgd previously been 
repeatedly granted by the Court at the instanco of tho judg¬ 
ment-debtor with tho consent. of tho decree-holder. 
On the 31st July tho judgment-debtor prayed for further time, 
the decree holder insisted, nob unreasonably, upon more stringent 
terms and demanded it as a condition precedent to the grant of further 
t>>me that tho judgment-debtor should definitely agree that, upon her failure 
to pay the money on the date to In fixel, her right to challenge tho 
validity of the sale should finally cease 1'ho judgment-debtor consent¬ 
ed, and the ( ourb sanctioned this arrangement. Wo noel not, therefore, 
consider what the position of the parties would Ivivo boon, if tho arrange¬ 
ment proposod by tho parties on the 3Lsr, duly had not been approved by 
tho Comb ; possibly it might then have bom open to tho Court to proceed 
on the footing of the original application of the 29t.h Juno and oxoroiso its 
jurisdiction accoulingly. But after the Comb had sanctioned tlio arrange¬ 
ment enter-(1 into by tho parties on tho 31st duly, tho Court could nob, in 
oui opinion, subsequently at tho instance of tho judgment-dobtor and in 
spite of the piotcsb of the docre--hold. r, vary the terms of tho agreement. 
This is clear from the decision of this Court in IUrakh Singh v. SaJieb 
zng & (Lj already leforred to. As tho lea/nod vakil for the respondent 
contended, there were three parti* s to tho agreement, tho decroe-holder, 
»le j ik O mon e ror, and the Court, and, once tho agreom mb had resulted 
from , ioir concunence, it could not he subsequently modified except, by the 
a ssenfc of each and every o ne of them. T hat was not done in this ease. 

(U (1907)0 0.1, j. nr,. ' 
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We must, therefore, hold that the orders of the Munsif made on the 15th 
August 1 907, permitting the judgment-debtor to deposit Rs. 150 on that 
date to the credit of the decree-holder and also allowing her 
time to put in the balance of the decretal money on the 2Lst August, were 
made without jurisdiction. The learned counsel for the appellant, how¬ 
ever, contended that if this view be adopted, the decree-holder ought to 36 C 422=2 

' ^ AAA 

have immediately proferied an appeal against these orders. In our opi¬ 
nion, [430] it was not necessary for him to do so. As was pointed out 
by this Court in the case of >>ikarij Lai Pundit v. Kedar Nati Mullick 
(l) an appeal need not be preferred against every order in an execution 
proceeding. If the contrary view prevailed, and if appeals were allowed 
to be preferred against interlocutory orders, there might be innumerable 
appeals in the course of one execution proceeding. It is open to the party 
aggrieved to challenge by an appeal against the final order which determi- 


I. C. 333=9 
a L. J. 281. 


nes the rights of the parties the propriety of the interlocutory orders 
made in the course of the p^oc iedings. Besides, in this case, as the learn¬ 
ed vakil for the respondent, point >d out, in the appeal which was preferr¬ 
ed against the final order, the order of the 15th August was specifically 
mentioned as an order which ought not to stand. We are of opinion, 
therefore, that 1 it was open to the learned District Judge, in hearing the 
appaal against the orders of the 27th August, to determine the validity of 
the orders of the 15th August. On these grounds, we must hold that the 
orders of the District Judge are correct and should be affirmed. The result 
is that the appeals fail and must bo dismissed with costs. 

Appeal dismissed. 


36 C. m <-2 I. C. 292). j 

[431] ORIGINAL CIVIL. 

Before Mr. Justice Stephen . 

Mahomed Shah v, Official Trustee of Bengal.* 

[25th January, 1909,] 

Mahometan Law—Trust dted—L'fe internt with remainder over—Gift to unborn 
Person a. 

A deed oreafcing a life inttieafe with remainder over is void under the Maho- 
medan Law. Similarly a gift to unborn persons is void. 

Shahtbzidah Mahmud Fatadoon Jah v. Shahebjadt Fakir Johban Begum (2', 
Shale zadah Mahomed Abdcol Hossuin v. The Ofj cial Trustee •/Bengal 3', and 
Shahebzadah Mahomed Moutz'imuddten v. The OJficial Trust, o of BOngat (4) 

followed. 

[Bef: 24 M. L. J. 258=18 I. C. 185; 30 0. L. J. ‘102=24 0. W. N. 18=53 I. 0. 764; 87 
1.0. 445] 

Original Suit. 

This was a suit brought by the plaintiff, Shahebzadah Maho¬ 
med Mahmud Shah, a member of the Mysore family and a beneficiary 
under .the Mysore Trust Deed, dated the 19th November lb67, for 
construction of that deed and to have it declared that he was the absolute 
owner of certain promisso .y notes I or Rs. 37,500, now in the custody of 
the Official Trustee. 

Under this deed, the- promissory notes wp.re given to the Official 
Trustee m trust to pa^ the incom< to the plaintiff during his life and after 

. * Onu i h) CiVil SUit O- ot 1 8 

}') U-91) I. L R. 1- al 4f 9. suit No 567 of 190* lUa reported) 

»*> B °ii No. m ot 1907. OJniepoiteuj. (4, Suit No. 791 ot 1901- lUmejoCed.) 
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his death to his widow and childten m certain shares, i he plaintiff had 

one issue, a son, named Mahomed Behroze Shah, who together with the 
plaintiff's wife, Shabebzailoo Noorunnessa Begum, wore made party 
defendants to th ■ suit. At the time the Trust Deed was executed the 
plaintiff had n > children The Official Trustee loft the construction of 


36 C. 481=2 the deed to the Court. . 

I.C. 292. Mr L P. L. Pugh and JK rV. N. Si r cn t for the plaiafcitl. 

Mr. Riiavi , for the defendants Shahebzadec Noorunnessa Begum and 

Shahebzadah Mahomed Behroze Shah. 

[432] Mr Langford James tor the Official Trustee. 

Stephen J. The plaintiff in this case sues to have it declared 
that he is the absolute owner ol certain (lovornment promissory notes 
of the valuo of Rs. 37,500’now in the custody of the Offioial Trustee. 

The case dopjnds on a deed of tho idbh November 1867 by which 

provision was made for tho proper mainteuauco of the Mysore family. 

The matter has been frequently before this Court, already points of 
law having been raised both under tne present deed and under other deeds 
with similar effect The plaintiff by this deed takes a lifo interest with 
remainder to certain other persons. It has been held that this is void by 

Mahomedan Law. It has also been hold under this deed that trusts 

declared after tho lifo interest are void as gifts to unborn persons. In 
accordance with this decision 1 givo judgment in favour of the 

plaintiff in torms of prayers 1, 2, 4 and 5 of the plaint. It has 

been suggested on behalf of tho Official Trustee and the appearing defend¬ 
ant that the wholo deed is void, but tho failure of the interests sub¬ 
sequent to that in favour of tho plaintiff being void, it is not necessary to 
set aside tlm whole deed. Tho cases to which I have been referred are as 
follows : Shahebzadah Mahmud Faradoon Jah v. Sohebjadi Fakir 
Johban Begum (I 1 , Sahebzadah Mahomed Abdooi Bossan v. The Official 
Trus ec of Bengal (2) and Sahebzadah Ma'tomid A* ouzzumuddtcn v. The 
Official Trustee of Bengal (3). 

Tho Offioial Trustee is entitled to his charges and commission, if any 
due to him, out of tho subject-matter of the suit. I give judgment for the 
plaintiff, accordingly, with costs. The appearing defendants are also 
entitled to their costs. 

Costs to be taxed on scale No 2. 

Attorney for tho plaintiff : N. N. Mitter. 

Attorneys for the defendants : Gregory and Jones. 

Attorneys for tho Offioial Trustee : Orr , Dignam & Co. 
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[433] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, E. G. I. E , Chief Justice, 

Mr. Justice Harington, and Mr. Justice Brett. 


L, 0. Clarke v. Brojendra Kishore Rov Chowdbry.* 

[l2ih January, 1909.] 

T e p >t-Bonn Hdt.—^tntch J„ .U„ olS . 01 .. t. )ie h.r exteunw o- ivd ti d 
..O-Irn-d, ■■ 0 ) Juuo n 0 /„. 8 HCl iXVUI if i«;0 . * 1— t ■ w. r* p 

~ — * ■ ■ » mmmmmmmrnrn —— wmm 

* A. petti from Or giiittl oivil csu>t No ol •90''. 

Si IS » in 3 X '*> ““ 191 “ im 


262 


Vtt.H. 0 . CLARKE V. BROJENORA K(SHORE ROY OHOWDHuY 36 l al * 3 * 

ntiM nMicert* h.tvtobe exerted— Iniian A*ms Act iX f n/ 187B), 9- ^25— 

^^dsof »*• M?/-” 

Starch warrant— MaQ’S ra a as “ Joan "Searcn b.'P*<* V'Tvm 7*0- 

IV O' 1861), ». 4 -Puwer 3 0 / Ds-«r»c{ Al ■ gittraie-Lemn Patent o/ 136a. s. AO- 
Extraordinary original c iviljurtshc ion vj High Court. 

Pot Boma time previoua to the 87ih April l'W theca had bean a ooapjder. 
able tens'oo o! tabling botveeu the Hindus aad Mahomed *ns at J-.nu»par, 
in th^^atriotot Mynuneii gh. Oaths 27th Arr.l a Mabormdan wae Bbo 
bv a Hindu, and a serious oo flic* w*a narrowly averted by the Suh-dui 8 ionai 
Offloet and the District Superintendent of Poll‘8 On the arrival o! the 

Dairiot Magistrate in Jamalpur, on the morning of the April. 

report* from the two Officer* ot the ocoutreno-s of the 27th April, ana he was 
also informed thas the pilioe haa reason to b-lievc tha* ffie arms were stored 
I^r—ies belonging to Hindu zemindar, I» » 

Diattiot M,g,strata aooompanud by the District Superintendenot Police 
Proceeded to searoh the otnoneries. Under the oraore of the Dietriot Magis 
Irate the outotae'y o! the respondent was ioroibly entered, boxes locoed pen 
end eearoh me a 7 On an aot.cn mstituied against tn. DistrictMW^ 01 
trespass. it was lound a« a fact that ha had aote i with perfe t 
mid (Brett J dissenting), that aoeording to the principles o! equity, justice 

and gid ccneclc 9 :, the ’search const,tnte i an ao io«*bl. ...pa,, unless 

: 8 a' f warlntedT/ nTsu.Tl ‘^Un°Z“ Offioars »re lasted with 

Statutory powers ot a epecal and drastic natu-e, beiote A'^bioho oated 
powers, they must attiotly onrnalj w.tn the provisions ot the Aoi wbioh oated 

them. - .. 

,» vrst sst - H'S ? S 

Tj&rsrzz rirrw - *• 

grounds ot his beliet" m e.otion i5 are mandatory. 

srsfST. 

Search was not warranted by section 165 of the Criminal Procedure 

Code : that eeotion does not apply t° a Magistrate. 

_ . . apm a• would be governed rather by the provi- 

jSrsvsrs o...i».««■ 

' “»• -*—. "• “ *sjs? srss. s rs“iis 

exCM'tve and not in biajttu tetal oapaoity> » 

AotXVlli ol 18oO. 

itr Hatington and Britt JJ. The issue ol a search-warrant by a competent 

Magistrate is a Judicial aot. __ . , , 0 , nn * 

flops V fleered (1), Uahomel Jackiriah £ Co. v. Ahmed Mahomed (2), and 

In ra Lakhmidat Naranjt (3) referred to. # n 

[Rel, 18 0. W. H. 485=4 I. 0 520; 40 Cal 898; 75 1. C. 129-B8 C. Ir, J. 77 , 4 C 

L. J. 881=1924 A. I. R. (Cal.) 1 (F. B.).] 

Appeal by the defendant, L. O. Clarke, from the ]udgment of 
Fletoher J. 

This suit was instituted by Brojendro Kisbore f She 

wealthy and influential zemindar of Mymensingb, for the recoveryc>f b 
sum of Rs. .0,500 as damages alleged to have been caused by the^ wrongful 
trespass of Mr. L. O. Clarke, the District Magistrate of Ml mms,ngMn 

Searching the plaintiff's cutchey at J.imalpui on ^ in 

Broj ndra Kishoro Roy Chowdhry . was the owner of a 1 2 -annas^arem 
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the (-.oil!!pur estate in Jamalpur in the district of Mymensingli, the 
remainin ' 1-annas share belonging to his mother Sreemutty Bisweswari 
Polji ('huwdbur-ini, who instituted a similar suit on the same cause of 
action, the decision of which both in the Comt of first instance and on 
uppial was governed by the judgment in the present action. 

It a} [ ears that on the 21st April 1907, the annual fair or mela was 
2 lit Id at Jamal pur. It was alleged that certain Hindus, at the instigation 
i of ihe Hindu seivants of the respondent and other zemindars, tried to 
= pr vent the aloof bideshi or [435] foreigivgoods at this fair, in furtherance 
of the ‘ boycott ” movement, which had been established in Jamalpur. 
'■ ’Ib ' :\Jah-.-medans resented this interfevenoe, and a serious disturbance 
ensued, the feelings of the Mahomedans towards the Hindus being consi¬ 
derably embittered. It was alleged that PursaNath Sen and Satish Chandra 
Banerji. the Superintendents of the plaintiff and Ids mother, residing in 
their respective cutchery premises were chiefly responsible for the disturb¬ 
ance. On t he evening of the 27th April at about 9-30 P. M., a Mahomedan 
named Genda was shot with a revolver. Mr. Barniville, Sub-divisional 
Officer of Jamalpur, and Mr. Luff man, District Superintendent of Police, 
who were then in the Inspection Dak Bungalow, on hearing the sound of 
tluee or foil'* shots proceeded to the scene of disturbance and met some 
MahomeJans carrying away the wounded man. The officers were informed 
that the persons concerned in the shooting were certain Hindus, who 
bad fled to and taken refuge ill tho zeinindary cutchenes. The zemindary 
cutchery premises of the respondent and his mother.those belonging to tho 
lvamgopalpur Estate, and the Doya Moyee temple buildings were all 
situated close together on an open piece of ground. The two offioers, with a 
body of policemen with a view to arresting the men, proceeded towards the 
cuteberies, near which an excited mob of Mahomedans armed with lathis 
bad airead\ collected. I he officers entered tho cutchery promisos, and 
arrested Lur Hindu strangers thero on suspicion. They also found in 
tho cutchery Satish Chandra Bauerji with forty or fifty men armed with 
lathis, whom they induced to lay down their arms. They were then 
informed that armed men were concealed iu the adjoining temple of 
Doya Moyee, and proceeded thero. The door was locked and they were 
refused admission. The Sub-divisional Officer ordered tho persons inside 
to open the door, promising that no harm should be done to them. A large 
angry crowd of Mahomedans were assembled close by, but they appear 
to have been under control. The door was not opened, but four shots 
were fired from inside tho temple and a Mahomedan was wounded. The 

two L43SJ officers then drew off the Mahomedan crowd and managed to 
disperse them. 

I ho Sub-divisional Officer then wired to the Commissioner of the 
Division lor all available armed police, and the Distriot Superintendent of 
olice senta telegram to Mymensingli to the appellant, as District 
Maystuto to the following effect : “ serious riot just averted -come at 

°, 1 he f )el ant received this telegram at 2 A.M. on the 2bth April, 

and he arrived at Jamalpur at 10 a.m.. tho same morning. 

divi^Ln..fnm TiVa1 ’ tl w a, ' P0llant v,>L0iv< ’ d from Mr. Barniville, the Sub- 

S twa> tho Pistiiot Superint.ndent of 

r^olth, 27th April, and he was also 


in ' "the 1 had U ' aC ° n t0 b0lieV ° 'hat 
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reasons for his conduct the appellant, accompanied by Mr. Barniville, 

Mr. Luffman, and several police and in the presenco of ceitain 

witnesses proceeded to search the cutcheries of the respondent and of the 

other zemindars. Tho templo of Doya Moyeo and tho cutchory and nail) s 
house of the Ramgopalpur zemindar were first searched : atterwarJs the 
cutchery of the plaintiff. At the time, all the buildings ; and boxes were 
found locked and no responsible officers of the respondent s cutchmy cow A 
be found, nor could any keys. The padlocks closing the doors oUhe 
building wero forced open, the boxes in tho cutchory were similarly 
forced open, and their contents, zomindary pipers, taken oat in pursut 
of thesrarch for arms. The search of tho buildings took from l-oO P. M. 

to 3-30 P. M. This was tho trespass complained of.^ 

The respondent instituted this suit on the 25th duly 190/ in the 
Court of the Third Subordinate Judge of Mymensingh. lie alleg- d that 
the appellant, accompanied by Mr. Barniville, Mr. Luffman ceiUm 
subordinate off cars, policemen and Mahomedan rowdies wrong u ! y &ru 
wantonly trespassed into his cutchery, and that m the presence o \o 
appellant and under his orders boxes, chests and alum ah 3 were 
[437] forcibly, wantonly and wrongfully broken open, and the contents 
thereof, valuable zemindary papers and documents were scatierec, deploy¬ 
ed and mutilated : he charged the appellant with acting \Moiy, u } 
maliciously, without any lawful or reasonable justification oi authoiity, 
and without any reasonable or probable cause : and he submitt'-l he hac 
suffered great insult, injury and humiliation, and been put to great inc m 
venience and difficulty owing to the loss and destruction of hi v - zemin <uy 

documents, assessing his damages at Rs. 10,500. ,, , 

Mr. L. 0. Clarke in his written statement, filed cn the 9th ixovembei 
1907, contended that the search of the ‘23th April 1907 wa' justifiable ana 
necessary, inasmuch as he had reason to believe that arms were in tne 

possession of Pursa Nath Sen and Satish Chandra banevji for im law in 
purposes, in the cutchery premises occupied by them, and that they euuia 
not be left in possession of the same without danger to the public 
peace, and that the production of such arms was, m his opinion and m 
the opinion of the Superintendent of Police, necessary and desirable lor 
the purposes of an investigation then being made by tho Supermtenden 
oE Police. He alleged that he and the Superintendent of Police directed 
a search for arms to be made in his presence and under the conduct ol tne 
Superintendent of Police, and nothing more was done, nor damage caused 
beyond what was necessary and unavoidable in order to obtain at mi 
tance and access for the purpose of the search. The defendant contended 
that as District Magistrate, he acted under and by virtue of the powers 
conferred upon him by sections 91, 96, 105 and 165 of the Criminal 
Procedure Code, and in the alternative by section 25 of the Indian Arms 

Act, 1878, and claimed protection under the Act for the rotecuon o 

Judicial Officers lAct XVIII of 1850), as having acted judicially and 

the discharge of a judicial duty. J t r.. 

On the 26th November 1907 the defendant applied to the Disti ct 
Judge of Mymensingh for the transfer of the suit for trial from die Court 
of the Subordinate Judge to that of the District Judge. On them cl 
January 1908, the plaintiff applied [438] to the High i mirt in its - 

ordinary original civil jurisdiction to transfer the suit from the Court 
the Subordinate Judge of Mymensingh to the High Court for trial .m 
Obtained a rule nisi On the 29th January 1908, an order was passed by 
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Fletcher J. bran-ferring the suit, bo tbo High Court to be tried by it in the 

oxerci c o of it^ < r ‘xtraordinaiy original civil juri c diction. 

The cnifc cnne on for bearing brforo Fletcbei J. At tho trial Mr, 
Luff man, the Pi^trict Superintendent of Police, was cot called a c a 
■vitno-s bo prove that the C earch was necds c ary to the conduct of an 
investigation into an offence which he had in hand. Witness were 
called by tho pliintdfflo «p-*ak to the unnec^sarv violenc\ alleged to 
have been v* sorted to during the s arch. Against this tho defendants 
evidence was tliat onlv one c. implauit was made to him, that tho police 
wore doing unnecessary dimage, and that ho *ook stoos to see to it. 

Fletcher J. found that the defendant had actoi entirely bona fide, 
but th»t tho search ef the p’amtiff's premises was not warranted by law 
and that the defendant’s ontrv constituted an actionable trespass. Ho 
accordingly on the 19th -Tune I90 q gave judgment for the plaintiff allow¬ 
ing him IK 500 as damages. Mis Lordship’s judgment was as follows :— 


F'©tr*h«*r J I 1 ’hi* qu»t the p’ainoff, who i a a wealthy z°mindar in tb©D ,s, triot 
of Wymersingb, ou©-’ r.Vjp d*f©o*a»’'* orh > ic a mem he* rf the Inliao Oivil 8ervlo8 
and ^ur*na tb© month of A©*ii l.«07 Distant Maviotra*© of Mvcoensiogh to 
rofovflf fl >ma,C 08 fir nn a^hp^d tr© a pa € 8 commuted bv he d-ffiodaot ia se-trohi g the 
plaint ff a O'i'O «rv a Jum^'pur on the ‘ 8th of Aori' 19^7 The 'Gfeao© rai^ei by 'he 
deVona^t l« t w a* h* w*q aa'ho'iz^d t» rondno* th© <j«*wroh hy S*atu o. The 9 a'utorv 
provision« r ■*! i d o • h* tb« ^©'©•'d »r*t a -a n) 'h* Indian A^m 3 1*78. 'd th* ^ 0^6 
of P no-du-e and (r) An XVI I of 1850 aa Act for the Protection of 

Jud oi a 1 Offio•'©"). 


ih© '^nti r°1«%t np to th a 3o»roh may b© abn'tly 0 tft : ©d fol'ow* ;—(On the 
2 L th A'm! 190') 'he d« *n ’ant who wi’ ‘h^o Mve-’tiain.b re^eiv-' 1 io th« *a ly 
mof mg an urvent Mesram f om M r B*r o, vi 1-, the 9 »b d v 'ion*l Offio°r, and Mr. 
T off nno, t h© H° *d o* *b“ P 'in© a f Jim Ip ir, io for mint? him that a riot © d oarro *iy 
hpoQ av°r'©d °n tho pr«vi ms a'ght. Tho of f-eliog between tb© H niu* and 

Ma v ome’an* a' Ja -“a p ir b*d h o a n very in‘©nse ®ino© *h® 21 s* A3rll, but tha reft’OQB 
for the or oin o* that ntato »re not material io h© ooaeid*r-d here 


[439] Upon receipt of fch© telegram *»b va-ra©ation©i 'h* de'endmt started for 
Jamalpur aod a r rived 'bore at 10 oVl ok \u tho morning Oi his arrival be wae 
informed by Mr. Buff nan o* tho faot that a man named Geoda 8ba<k bad baeii 
wounded on tho pr«v»ou* evening by u shot flrrd from a revolver or a gao and that 
the -'"hoe h id heird that tbo zemindars had boen storing fire-arma In the r oatoherira. 

TJp n n receipt of tbiq information the defendant d'termioed to nearoh the outcht- 
rlpq of oortain zemindar^ ia the di^tnot 100 'udiog the pl^int'fl'a oatohery and hav ng 
Bummoaoi captain go tlomen to be witness of the peiroh, he prooeeded on the 
a*t roo »n of thp 2bh April to aearoh the oatoher'es aooompanied by Mr. Bamm^e* 
Mr. Tinff nun and a nurahpr nf polio* and tbo wifcoe^es to the search. Tlie plaintiff's 
oa’ohory wao aearohod botweon 3 ‘»nd 4 in th© afternoon aod it is with rrgarl to tbil 
oearoh that tho plaintiff ooAbq io roiov^r damag s ia thi* suit. The defendant admits 
the fact of tho o« iroh and that »t was done by hi« orders and under his direotione, 
but pleadn that ho »an authorized to conduct the 8e*roh by virtue of the provisions of 
the Siakaiea above-moatio nod. 

Now tbo general rule of the common law is ih*t a Magistrate is liable in an 
aot’oa of iro*p»o q f or ao s d^no by him to tbo persons or P’Operty of otbert unlesi ho 
oa i justify the aofc a° hiving h.o’ d idg under the authority of the law Aod if ft 
Maufl rate Meadu a Statat© or SUtutos as jagtifyiQg his aotS be must brio g himself 
within tho « 0 'd 8 of the Statutes striotly. 

!• b-Tomsfl oenAA-arv thPrpfor'-, in tb© first pla^e, to coQ’idet the atfttutory pro- 
viaioDA 'died on by ’he defendant as au^honping ’he search. 

. , Ibe t hape staiu ory provision^ seoticn 25 of the Indian Arms Aot, 1879, il 

in the following terms :— 

WheDev-r acy Magiatrato has roason to believe that any person residing with* 
in the local l-mus . f bi« jurisd ouoo has in bia pos-es-iou any arms, ammunition, 
or mi'i’arv stores for aoy unUwfni purpose or ’but such p*rsot 0 ‘ddo» be left in the 
possess in of any *ueh arms, aromuniuon or mil Liy stores without daDger to tha 
publio peaoe, suoh Magistrate having first recorded tbo grounds of his belief may 
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ours a =ranb to b m ''e of the h°ue or premises occupied by such pcrs n or in 
whioh «u- 3 b Magictr^*^ hi’r'^pon to be’leva gaoh anas, ammunition or m*• itary 
stores are or ta to be f u d, and n»a- s z a and detain the same although covered by 
a lioeo-e aari keeD in * Ve i»u*t"dy for each rime as he thinks necessary. The ee-'roh 
io suoh oi‘« shall ooaduo h ed by or ia the p'peeno^ of a Magistrate or by o'- io C e 
prestos of some odiov Rpoirilv empo's^rvi in fch<8 behalf by name or ia virt/** of 
hii office b the looal Govprcraeot’’ The dMeniant admits m the propert ease that 
ha aid not be'^re r annng the s«**oh to b■* male first reoord the grounds of hi bei ef 
an provided bv Q ec f -ion 25 f the ArnH Ao" H« savg he had no copy of the Arm-* 
A't with him lUhoig'i he admits he could bave obtained oae from the Sub divisijnal 
Officer in a hw miuutes. 

Iq these olroum a tarceg, the defendant nob having oomplied with the provisions 
of that 8tatuto OinQob justify the search under ths provisions of the Indian Arm? 
Act. 

[440] S^onodl", the defendant upon the provisions of 09 105 and 165 of the 

Code of Criminal Pr oedure. S^otion 105 o* the Criminal Prooedara Code eoaots that 
a Magistrate ma\ dirtc 1- . a sea ch to be made in his presence of any plaoi for the 
scarab of which he is oompe^eat to issue a search warrant under the provisions of the 
Code. It is obvious io the pr ftp eot (use, the defendant ^09 net competent lo issue 
a searoh warrant under the prov S'ong of the Criminal Procedure Code The defen¬ 
dant wa? not acting a? a “ Court " within r-he meaning of «. 94 of the Criminal 
Procedure Code as ihero wii no proot'diog pending te'ere him. 

But then it is said *hat tvan i' the defen fan 1 : oannot justify the searoh under the 
provisions of p. l^g 0 ? th-j Criminal Pw iure Oo le, yet »' he t)ok Mr Huffman 
along with hi ~a ^h'wa^ mak'ng an inveitiga^oe into ths 0 ise of Genda the man 

wh-had b?en woundrd 00 the nivht of the 27th April, the searoh oin be justified as 

being a searoh nia-ie bi Mr. Luffman. 

In my .*pinion this section will not avail the defendant. I am satiefie 1 on tbe 
evidence that the search wai Dot intended to be under the provisions Oi s. 1' 5 of the 
Criminal Procedure Code Tbe Search of tbe plaintiff'* and ibe other oumhenes 
Was for the jutpose 0 ! dickering arms generally w’o : oh s. 165 does nob authorize. 

7 n my opinion ’hegraroh made bv the defendant was not, net 'was i. ever, 
intended that it should bo made under e. 165 of th» Criminal Procedure Code and I 
aooordmgly hold that that section does not justify the defendant s action. 

lastly the provisions of Aot XVIII of 1850 (“ an Aot for the Protection of Judi¬ 
cial Officers ”) are reli'd on bv the defendant. Suoh* Act provides tha< no Judge, 
Magistrate, Justioe of the Peace, Collector or other persons acting ]U 0 i 0 ially shall be 
H&ble to be sued in any Civil Court for any aot done or ordded to be done by him m 
discharge of hi* judicial doty whether or not within the limits of his jurisdiction 

provided that he aottd in good faith 

Now in order that the defendant should bri&g himself within the provisions of 
that Statute, it is necessary that the aot done or ordered to be done by bim should 
be done or ordered to be do^e by bim in discharge of his judicial duty. .What 
judicial duty was the defendant performing iD oonduoting the.searoh of the plaintiff s 
premises? In my opinion he was performing no judicial duties at all. The defend¬ 
ant »s District Magistrate has important duties both executive and judicial oast upon 
him and tbe defendant was not, I thick, performing any judicial duty in oondaotmg 
the search of the plainttifl's premises for arms. 

In these oiroumstanoes, I must bold that the searoh of the plaintiff's premises 
hy and under the direot'on of tbe defendant was not warranted bylaw, j he entry 
hy the defendant into the plaintiff’s premises being therefore a trespass,! have to 
o°t>aider before I determine what amount of damages I shall award to the plaintiff 
whether the defendant was aotuated by malioe or other improper motives. 

it oannot be said in this oa°e that the defendant had any feel rage of hatred 
?* reve »ge against tbe plaintiff with whom he wai not aoqu.»mteii; It has 
how 6 v 6r teen argued that the defendant had, in the unfortunate die w**™* 
[Ml] which had arisen between the Siudu^ an! Mahometans atJamalpnr, Ukeu 
the side of the Mahomedans and th>t the search on the 28th April 1907 wm 1 really 
ounduoted by the defendant, owing to the improper feelings that he held »gainsti the 
H*ndna at Jamalpnr generally. In support of this it is alleged that as lh J h d ° ,fl "“" 
“Jt when be arrived at Jamalpur on the morning of April 28th was aware that tbe 

Mahomedanq had previously denounced by beat of arum that £® ( ®°.ao““in 
given them ptrmiaaioa to loct tbe Hindus' pretty and marry their w.do*0 in JStKa 
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form and that a HrM number of the Hindus wero fleeing fromithft pUoft in a skate 

of panic, if the defendant had hocostlv dme hia duty ha would lai the' 

have tried to restore confMonoe to »be Hindu* by abating them of the impart ality 

of the Government. 

It may be that a man of wtfer experience or riper judgment ™™ X **J** A *°?\!*!' 
bat even if I were to that this wa* the primary duty of the defendant this 

allegation against the d«f*ndant n 0 lv cornea to thig. namely, that he oommifted an 
error of Judgment The defendant was Pov-rrly cross-examined by the loR * n€a 
2 sal for the plaintiff and T am misfit from whet I have hoa«rd in tMi oa^e ** the 
1 defendant in determining noon th« search that was made on the 9R.h April 1 07 waa 
= anting hwa fids and was not aMuaM by malio* or other improper motives againat 
any partionlar individual or seotion of the community, 

*’ Hat whilst T find that the defendant wa« not antnated bv malice T oannot absolve 
the defendant with regard to ore matter, namely, that the defendant failed to exercise 
rroper supervision and control '•v*r the people under him conducting t e fiearoh. 
Now what are the facts relying to tbo actual searoh itself ? Bv the time the de ea- 
dant and the searching nartv reached the plaintiff's outoh'rv, the ontohenea of three 
other zemindars and a TTindn tomnle had be®n previously searched without flaaing 
anything suspicious. *n the«e oironinstances one would havo thought that the 
plaintiff would h vo then doubted whether the information given to h’m by the polloe 
was correot apd would have proceeded with great oirnumspeotlon, the more esrpoiftlly 
* 0 , a* be admits that at the -ynrob of one of tbo ontoheries previously searched a 
complaint bad been made to him by * H>ndu genMemau who was accompanying the 
search party as to the method in which the eearoh wan h*iog oindaoted What then 
are the faots relating to the actual search o! the plaintiff's oatohfry ? The servants 
of the plaint iff 'exeunt on« SafalnP*. « Mnhomedso. who bad obarge of the k*ys of 
the outohety and who n ^ rot or ibe premises ?:ben the defendant and the search 
party arrived) having f!*d owing to the ranio, it became neoes’nrv for the searoh 
party to break open tbe out 3 r door of tbo outcherv. Having thus effeoted an rntranoe 
tome of the Mahomedac mob which hod coll°o*ed and ware accompanying tbo search 
party were requisitioned to go and bring dice, and opai°t in ooenioR the boxes which 
contained the zemindary naper® That the search was oonductcd with unnecessary 
damage to the property of tbo plalniiff oannot to mv mind bp doubted for an instant. 
The papers out of various boxes in th« outohRfv were strewn baphazardlv on the 
floor of the outcherv. Mr. Horn! "an of the “ Rtate°man " new^papar who acooin- 
panfed by Mr Newman of the “ Englishman " ne*« [4421 P^P^r had been sp»o ally 
delegated to proceed to Jamalpur anl renori: on the state of the ditturhanoea at 
Jamalpur baa graphically dcporlh«d the oorditlon of affairs ns be found them at the 
plaintiff’s outnhery on Mav 1st. I am Ratified on the evidence that tho state of 
affairs at the plaintiff's nntohory on M iy 1st was the same as it hal be fl a left oa the 
ooneluslon of tbe search 

It Is only fair. bowev"r, to the defendant to state that ho had no previous 
ex**rienre in oonduokmv a search and that h* did not h'mself enter tha outoherv, 
hut relied on the polios to conduct the aenroh In a proper manner. Bat whilst: this 
goes to eatablioh the dnfpndant’s bn*><i it does not rele* 5 *? him from the obliga¬ 

tion the law casts upon him as being in supreme control of the Roaroh party from 
peeing that the pcar'h was conducted in a proper aod reasonable manner. 

Turning then to the question of damagos, T am of opinion th A tho conduit of the 
defendant h*« rot Von ench w th° d-»rn«gps to be awarded should be exemplary. Hut 
whilst I think that the damage® phonld not. hs cxemclarv, 1 alsi think that they 
must be substantial. I am unable to aeoede to tho argument of tbo learned Counsel 
for tho defendant that the dimages in this oaso should ba purely nomiual 

Having given the matter the boat consideration that l oan, I thiok*tbe justice of 
the case would be nut if T order tbo defendant to pav to tbe plaintiff Ha. 500 as 
damages. The defendant must aim p*v to the plaintiff his oopts of this suit on softie 
No 2. 


From thisi judgment the defendant;, L. O. Clarke, appealed. There 
was a oross-objoction in which the plaintiff reiterated his charge against 
the defendant of malice and want of bora fidcs : but the cross-oh j action 
was not pressed. ' 

Mr. Dunne (Mr. Gregory with him), for the appellant. Tt is not 
intended to contest tho quantum of damages, hut it is submitted that;the 
Court of first instanco «was in error* in'Voiding that" tbe entty f and search 
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constituted an actionable trespass. The principles of common law, regard-, 
mg trespass on which this suit was decided are not applicable to the pre-' j AN i 2 
sent case. The alleged trespass having occurred in the District of _ 
Mymensingh, and the suit having come before the High Court in the Appeal 
exercise of its extraordinary original civil jurisdiction, the principles of FR0M 
justice and equity and the rule of gooi conscience should have been ap- 0 R q^ AL 
plied; see Letters Patent oM855, section 20, also Bhconi Money Dossee — 
v. Nata'oar Biswas (1J. The Court of first instance found as facts, that the 36 C 433=2 
defendant had acted bona fide , and that the circumstances were actually such ** ® 436= 
[543] as to justify the defendant as District Magistrate in making a search 
for arms. The mere technical omission bo record his reasons cannot be 458^5 M. L. 
held, in accordance with the principles of justice and equity and the rule . T 367. 
of good conscience, to be sufficient to convert what would otherwise have 
been a justifiable act into an actionable wrong To hold otherwise, would 
paralyze the action qf Magistrates in moments of emergency. The entry 
and search were justifiable under section 25 of the Arms Aob of 1878. 

The words in the section “ having first recorded the grounds of his belief,” 
when read in the light of the object of the section—the preservation of the 
public peace—must be taken to be directory and not imperative or 
mandatory : see Maxwell on the Interpretation of Statutes, 4th edition, 
page 556 and Craies on Statute Law, 4th edition, page 232, citing, The 
Livtrpood Borough Bank v. T'.rne■ (2] and Howard v. Bodington (3). The 
District Magistrate was aLo protected in making the entry and search under 
the provisions of the Criminal Procedure Code. 1 he search of the 28th April 
was not only a general search for arms, bu r < also a si_arch for the arms em¬ 
ployed in the commission of the t wo offences on the 27th April. Under 
section 165 of the Criminal Procedure Code the Disbrict Superintendent of 
Police had full power to search the premises of the respondent for the arms 
with which the offences were committed as necessary for the conduct of the 
investigation into the offences, it follows that the appellant committed no 
^actionable wrong in authorising the Superintendent to do that which the 
law gave him a right to do. Moreover, under sectiun 4 of Act V of 1861, 
powers of general control and direction over the police within his local 
Jurisdiction are given t,o the District Magistrate. Also under the Code the 
District Magistrate was competent to issue a search warrant, and he had 
power to direct or make the search under section 1J5 read with sections 94 
and 96, although no proceeding was pending before him. Lastly the ap- _ 
pellanb was entitled to protection from suit under the Protection of Judicial 
Officers Act being Act XViII of . 850. The search by the District Magis¬ 
trate involved the exorcise of [444] judicial discretion. It was as much a 
Judicial act as the issue of a search warrant, and the issue of a searoh war¬ 
rant has been held to be a judicial act : see Mahamtd Jackanah & Go. v. 

Ahmed Mahameo. (4) and In re LakhmiJas Naranji (5). 

Mr. Garth {Mr. A. Ghaudhu>i with him), for the respondent. The 
Common Law of England has been held by Indian Courts to be the 
s andard of justice, equity and good conscience : see Woghela Rajsanji 
J- bheikh Ma*lv&m (6). The search by the appellant was \prima facie a 
trespass, and he would be liable in an action, unless he could justify the 
* ot as being warranted by law. Protection under section 25 of the Arms 
^ 0 ^ 1878 can only be claimed for acts done in strict conformity with 


(1) (1901) 1 . L. R. 23 Cal 452. 

U) 11861) 30 L. J. S79, 880. 

(3) (1877) L. R. 2 P.D 208, 211. 


U) (1887) 1. L. R. 15 Cal. 109 141. 

(5) (1903) 5 Bom. L R. 980, 982. 

(6) (1887) 1. L. B. 11 Bom. 551, 561. 
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1909 the t 0 rms in which the special power is conferred by the legislature. 
Jan U The provision “ having first recorded the grounds of his belief ” is 

- imperative and mandatory : see Maxwell on the Interpretation of 

Appeal btatutes, 4ch edition, page 556, and The Queen v. Pin ar { 1J. Under 
Obiginal section 165 of the criminal Procedure Lode, a search in the 
Oivii. conduct of an investigation can be made only by a police officer 

- and not the District Magistrate. Police officers are not within 

C 436 — 9 ^ t,iie C0Dtr0 ^ and jurisdiction of the District Magistrate, but of the 
C. L. J. 298 — Inspector-ueneral. From section 105 of the Code, read with sections 94 
13 C. W. N. and iffi, it is clear that a Magistrate is not competent to issue a search- 
458 5 M. L. warrant, unless he is sitting as a Court, and there is some enquiry or 
T. 367. proceeding pending before him : see In re Hunlal Buck and Mouli 

Durzi v. Naurangi Alt (3;. In the circumstances of this case the Magis¬ 
trate had no jurisdiction to issue a search-warrant or make a search. The 
appellant was not protected by Act XVllI of lb50, as the search was a 
purely executive and not a judicial act; see Queen Empress v. Am- 
mugam (4j and Chancier Narain Singh v. Brojo Builub Gooie (5). 

Mr. Dunne t in reply. 

Cur. adv. vult . 

[445] Maolean C. J. The plaintiff is a zemindar residing in the 
District of Mymensingh. The defendant is a member of the Indian Civil 
Service, and, at the date of the transaction in question, was Distriot 
Magistrate of Mymensingh. The plaintiff seeks to recover damages for a 
trespass allegod to have been committed by the defendant in searching the 

plaintiff’s cutchery at Jamalpur on the l 28th of April 1907. The de¬ 
fendant, in substance, pleads not guilty by Statute and relies upon the 
Statutes to which reference will be mado later on. 

lhe faots appear to be these :—For c omotime previous to the 28th of 
April 1907 the state of feeling between the Flindus and Mahomedans at 
Jamalpur ran very high, and there can be no doubt but that for some days 
the town had been in a condition of veiy gnat excitement. On the 2oth 
of April li07, the date of the search which undoubtedly took place on the 
afternoon of that day the defendant was at Mymensingh; and 
in consequence of a tclegiam, which he received from Mr. 

Darniville, the Sub-divisional Officer, and Mr. Luffman, the 
Head of the Police at Jamalpur, he left for Jamalpur and arrived 
there at about i0 o’clock in the morning. Ho was then informed by Mr. 
uOman that on the previous evening a man named Genda Sheikh had 
een wounded by a revolver shot; and he was also informed that the 
po ice had reason to believe tbat fire*aims weie stoied in the outoheries 
o the zemindars. In consequence of this information the defendant deter¬ 
mined to seal oh, amongst others, the plaintiff’s cutchery; and in the 
presence of certain gentlemen as witnesses of the searoh and accompanied 
oy Mr. Datniville, Mr Luffman and several police, he searohed the plain- 
i s cu cheiy in the afternoon. Ibis is the trespass complained of. It 
is unntotssaiy to go more in detail into the facts of this part of theoaso, 

,I C rM Se l 5 e !u ? 00 dispufeo as t0 the Ittcts sfcated above. The fact of the 
f ttt 11 was conducted by the order and under the directions 

an 1S D i° fc deD ^ d * ^ scans, therefore, unnecessary to disouss 
-- - p aou 0D the evening oi th e 27th of April or to go more minu* 

!»'K li-.SiSA, jj 1 'y* *»“«■• »>• 

ID) 0900) 1 C. W. N. 061. 21 W - R 8al 
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tely into the question of the excitement or the cause of the excitement and 
[446] the state of feeling between the Hindus and Mahomedans at that 
time. Unless the search were warranted by some tatute, the defendant 
had no right to make it : and the question we have to decide is whether the 
defendant is protected, in other words, was he acting and did he act under 
any, and if so, what power conferred upon him by law. The plaintiff has 
charged the defendant with having acted maliciously and without reason¬ 
able and probable cause in making the search. I have no hesitation in 
saying that th r re is no ground whatever for charging the defendant with 
malice, nor any hesitation in saying that the defendant acted in perfect 
good faith in making the search that he did. 

It will, perhaps, be convenient, in the first place, to deal with section 
25 of the Indian Arms Act, 1878, upon which the defendant relies. That 
section runs as follows :—“ Whenever any Magistrate has reason to believe 
that any person residing within the local limits of his jurisdiction has in 
his possession any arms, ammunition or military stores for any unlawful 
purpose or that such person cannot be left in the possession of any-such 
arm*, ammunition or military stores without danger to the public peac9, 
such Magistrate, having first recorded the grounds of his belief , may cause 
a search to be made of the house or premises occupied by such person or in 
which such Magistrate has reason to believe such arms, ammunition or 
military stores are, or is, to be found, and may seize and detain the same, 
although covered by a license in safe custody, for such time as he thinks 
necessary. The rearch in such case shall be conducted by, or in the 
presence of, a Magistrate, or by, or in the presence of, some officer speci¬ 
ally empowered in this behalf by name, or in virtue of his office, by the 
Local Government.” The search was undoubtedly a general search for 
arms, not, as is now suggested at the Bar, for the revolver, with which 
Uenda Sheikh had been wounded. It is conceded that the defendant be¬ 
fore making tho search did not record the ground of his belief. The 
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question then is whether, not having complied with the terms 
°f this Statute, the defendant can justify the search under that 
section. # It is contended for him that the words having first 
LMT] recorded the grounds of his belief,” are merely directory and not 
imperative or mandatory. It is difficult to accept this view. A special 
®nd drastic power is by this section granted to the Magistrate. Without 
it, he could not have made tho search, unless, as it is suggested, certain 
provisions of the Criminal Procedure Code apply to a case such as the pre- 
sen t. These words must have been inserted in the section with an object 
and the object probably was to protect the public against searches being 
inconsiderately directed and to insure the exercise of deliberation by the 
Magistrate before be ordered the search. A fine distinction is often drawn 
between what is mandatory and what is merely directory in the language 
of any particular Statute. The present case appears to fall within that 
class of cases in which, when a statute creates a special right, but certain 
formalities have to be complied with antecedent to the exercise of that 
right, a strict observance of the formalities is essential to the acquisition 
of the right. As the defendant, in the case now before us, did nob comp¬ 
ly with the required formality by recording the grounds of his belief be¬ 
fore he proceeded to search, this section does not appear to protect him 
from the consequences of his action. 

Then it is said that the search was warranted by section 105 of *he 
Criminal Procedure Code. That sec' inn runs as follows: “Any Magistrate 
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may direct a search to be made in his presence of any plane ior the search 
of which ho is competent to issue a search-warrant.’ I ne Magistrate can 
only act under this section where he is competent to issue a search- 
warrant That takes us to section 96. That section applies to the issue 
of a search-warrant by the Court. I fere the defendant was not acting as 
a ‘Court ’ and, all that section 105 enacts is, that instead of the Couit is¬ 
suing a search-warrant, the Magistrate may direct a search to be made 
1 in his piesence. It is reasonably obvious why this power is given to a 
Magistrate: but the section does not assist the present defendant. 

Then, reliance is placed upon section 165 of the same Code, and the 
• argument is that, inasmuch as Mr Luff man might have made a search 
under thao section, the soaich must be [448J ticated as having been 
made under that section, and the defendant can so shelter himself. The 
answer to this contention seems to be that the search was not, and was 
never, intended so be a search under this section, and the search was not 
by Mr. Luffman or by any police officer making an investigation : it was 
a search conducted by, and under the directions of, the Magistrate. Mr, 
Clarke says so himself. He says 'I thought I was justified in making the • 
search myself ” and “ I did want to make the seaicb myself.” It must, I 
think, be taken that the search was by him. Mr. Lutiman was not called 
to prove that this was a search under this section, or that he was exor¬ 
cising tho powers conferred upon him by this section. Mr. Luffman did 
not go into the box. Section 165 does not mention the Magistrate. Where 
there are speoial provisions in an Act of tho Legislature dealing with tho • 
case of a search for Arms, and laying down what are tho conditions pre¬ 
cedent to making such a search, and there are general provisions in ano¬ 
ther Act of tho Legislature dealing with searohes generally, and in point 
of fact tho search is ono made for arms, it ought, in the absence of evi¬ 
dence, to show that tho search was made under the general as opposed to 
the specific legislation, to be taken that tho seareh was made, not under the 
gen oral provisions authorizing searches, but under the special provisions 
authorizing a search for arms, and especially so when the search is made 
by one who, in the circumstances had no power of soaroh under the gene¬ 
ral provisions as to searches. Nothing is specifically said about arms 
under section 165, and that seotion does not appear to proteot the 
defendant. . 

The scheme as regards searches under the Code of Criminal Procedure 
is reasonably clear. The Court can issue a search warrant under seotion 
96, or in lieu of that the Magistrate may himself search under seotion 
105 ; seotion 165 deals with soarohes by a police officer, and nob by a 
Magistrate. 

The only other Aot relied upon is Act XVIII of 1850. The 
preamble of that Act is “ for the greater protection of Magis¬ 
trates and others acting judicially ” and thoro is only one seo¬ 
tion which runs as follows :—“ No Judge, Magistrate, Justice [449] 
of the Peace, Collector or other person acting judicially shall be 
liable to be sued in any Civil Court for any aot done or orderod to be done 
by him in the discharge of his judicial duty, whether or not within the 
limits of his jurisdiction : provided that he, at tho timo in good faith, 
believed himself to have jurisdiction to do or order tho aot complained of 
and no offioer of any Court, or other person bound to execute the lawful 
warrants or orders of any suoh Judge, Magistrate, Justioe of the Peace, 
Collector or other person aoting judicially shall be liable to be sued in any 
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Civil Court for the execution of any warrant or order, which bo would be 
bound, to execute, if within the jurisdiction of the person issuing the 
same.” Can it bo said that in conducting this search, the Magistrate was 
acting judicially ? Was this act done in the discharge of his judicial 
duty ? The Act itself draws a distinction between an executive as opposed 
to a judicial act: for it protects not only the person who acts Judicially, 
but also the person who executes the order of the person so aoung ]u h- 
oiallv. The duties of a Magistrate in this country are at once judicial j c 436 = 9 
and executive. But here the search must be taken to have been conduct- C L J 298 = 
ed by the Magistrate in his executive, and not in his judicial, capacity. 13 C g W. 
There is, therefore, no Statute which protects the Magistrate in hr- pnma T 367 
facie wrongful act in trespassing upon the plaintiff s eutchen . 

I should have been glad if I could have seen my way to have pro¬ 
tected the Magistrate, for he was placed in a difficult position and in one 
of emergency. That he acted with the utmost bona Mis throughout, I 
entertain no doubt whatever, and the charge of malice against him is as 
unfounded as it is improper. The only mistake he made was m no com¬ 
plying with the provisions of the Arms Act before he made the search. 

We are told that if the decision of the first Court be upheld, it will para¬ 
lyze the action of' Magistrates, in moments of emergency, in this country, 
and that they will be timid about acting under their statutory powers. I 
am afraid we cannot go into the consequences of our decision; ° ur 
duty is to decide, as best we may, according to what we believe to be the 
Taw. At the same time it may be pointed out that it is of the highest 
f450] importance, in the interests of the public, that when Executive 
Officers are invested with statutory powers of a specia an ra * 

they ought to be very cautious, before exercising tho^o powers, i } 
ing themselves that they have strictly complied with t e provision 

Act which created them. 

It is said that we must decide this case, not^ according to the Law of 
Trespass prevailing in England, but upon the . principles of equity, justice 
and good conscience. But how can those principles justify an Executive 
Officer of the Government in forcibly entering another man s house and 
ransacking its contents without any warrant in law to do so^ In 1 1 
view taken it becomes unnecessary to go into the question of whether the 
search was properly conducted or whether too much violence was or wa 
not displayed, for, at the outset Mr. Dunne said that he did not propose 

to go into question of the quantum of damages. 

There is a cross-objection in which the plaintiff re-iterated h 
charge against the defendant of malice and want of bona Mes. 

cross-objection has not been pressed. . 

The results then is that the appeal is dismissed ; but having regard to 
the re-iteration of the unfounded charges against the defendant, it * 
dismissed without costs, and the cross-objection will also be dismissed 

without costs. o j li 

This judgment will govern the next appeal No. 37 of 190 an 

same order will be made in that case. . . A 

HaBIKGTON T In this case the defendant appeals against a judg¬ 
ment of this Court in its original jurisdiction awarding to the plaintitt . 

00 Th0 a defen O aant S wa S s'in April 1907 District Magistrate of Mymensingh- 
on 27th of that month-thero being very considerable > ll f e lmg b 
ween the Mahomedans and Hindus-a Mahomedan was shot at Jamalpur. 
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On the 28th, the defendant arrived at Jamalpur and was informed of the 
shooting of the Mahomedan and that fire-arms had also been used by some 
[451] Hindus in the temple of one Doya Moyee. He was told that the 
person, who had shot the Mahomedan, had fled towards the plaintiff’s 
cutcheries and he was told that the zemindars were storing arms in their 
cutoheries. 

Under these circumstances, on the 28bh the defendant went to the 
plaintiff’s cutchery accompanied by the District Superintendent of Polioe 
and other persons, who conducted a search under the authority of the 
defendant. 

In respect of this search the plaintiff claimed damages to the extent of 

Rs. 10,500 

There was some evidence of actual damage done by the persons, who 
carried out the search apart; from the mere trespass. This evidenoe the 
persons who made the search were not called to contradict. The Judge, 
therefore, after acquitting the defendant of any want of bona fides in the 
matter awarded the plaintiff Rs. 500 to cover the trespass and the actual 
damage done. 

The learned Counsel for the appellant does not ooncern himself with 
the amount of damages, but argues that the defendant is justified under 
the statutory enactments on which he relies. 

The Acts which the defendant considered himself entitled to rely on 
were the Arms Act and the Criminal Procedure Code. In the oourse of 
the argument there was some discussion as to whioh of these Aots the 
defendant purported to aot under. 

That to my mind is of very little importance. The defendant is 
entitled to oall in aid any Statute which justifies his action quite irrespec¬ 
tive of whether it was present or not to his mind, when he mado the 
search. 

Under seotion 25 of the Arms Aot a Magistrate is authorized, if he 
thinks a person has arms for an unlawful purpose, to make a search, 
hav\ng first recorded the gr mnd% of his belief. 

It is admitted that the defendant did not record the grounds of his 
belief in this oase, but it is argued that the porvision that he should do so 
is merely directory, and that his entry on the premises is justified 
as he had good grounds for bis belief that arms were stored in the 
outchery notwithstanding his failure to record these grounds. 

[452] I do not agree with this, and I think that where a Statute 
authorizes the doing of an act, whioh is prima fude a wrong to an indivi¬ 
dual, the doer must comply strictly with the conditions imposed by the 
Statute, if he desires to rely on the Statute as a justification for his aot. 
He cannot claim as against the individual, who is injured by his aot, the 
protection of the Statute, unless ho striotly complies with the conditions, 
on whioh the Statute affords that protection. 

Here the seotion imposes on the Magistrate in the most express terms 
the duty of first recording the grounds of his belief that arms are in the 
possession of the person, whose house is to be searohed. It makes it in 
the most express terms a condition precedent and to justify his entry the 
condition must be strictly complied with. As there was a failure to oomply 
with this condition the Arms Aot will not avail the defendant. 

The next section, under which it is sought to justify the appellant, is 
section 16of the Criminal Procedure Code. That seotion provides that 
whenever a police offioer making an investigation considers that the pro- 
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duction of anything is necessary for the oonducb of an investigation of 
any offence, which he is authorized to investigate, and when such thing is 
not koown to be in the possession of any person, such officer may search 
or cause the search to be made for the sane within the limits of the 
station, of which he is in charge or to which he was attached. 

I quite agree with the argument that ^anart from any question of the 
user of undue violence), if the search by the police officer can he justified 3g ^ 433-2 
under this section, then the defendant must succeed, for, if the police j c * £ 3 g 7$ 
officer committed no trespass in entering and searching, then the d ifen- c. L J 298 = 
danb committed no wrong in authorizing tin police officer to do that 13 C W N. 
which the law gave him a right to do. * 58 T L * 

But this case was not set up in the Court of first instance nor was any 
evidence given to support it. To succeed the defcn lant would have to prove 
that the police officer, who made the search, considered that the production 
of something was necessary for the conduct of his investigation into an 
offence, winch [453] he was authorized to investigate, and this could not 
be proved without calling the police officer. 

Now the police officer was not called, the facts entitling the police 
officer to enter and search were not proved. As the ca c e stands bhere is 
nothing to show that the police officer considered that it was necessary to 
any investigation to produce anything. For all that appears he may have 
searched, just because the defendant told him to. 

The next section relied on is section 105 read with the other section 
dealing with the issue of a search-warrant. 

The defendant considered he was able to issue a search-warrant and 
therefore under section 105 competent to conduct a search in person. 

Now the law relating to the issue of search-warrants is to be found in • 
section 96 and the following sections of the Criminal Procedure Code. 

By section 96, when the Court considers that the purposes of any 
enquiry, trial or other proceeding under this Code will be served by a 
general search, it may issue a search-warrant and by section 105 a Magis¬ 
trate can direct a search to be made in his presence of any place, for 


which he is competent to issue a search-warrant. 

Could he in the present case issue a search-warrant ? 

In my opinion section 96 only authorizes the Magistrate to issue a 
search-warrant when sitting as a “ Court,” *>., when some proceeding 
under the Code has been initiated before him and this view is strengthened 
by the form of the search-warrant given in schedule V, Form P, which 
recites that information has .been laid or complaint has been made. In 
this case there is no evidence of the initiation of any proceeding before the 
Magistrate under the Criminal Procedure Code nor of any 1 information 
or a complaint ” being laid before the Magistrate under the Code. 
Moreover the Magistrate appears to have been searching for arms general¬ 
ly. noi^for some particular weapon. 

As I read the provisions of the Code it appears bo provide for search 
by a police officer, which may be made under section 165 before any pro¬ 
ceeding has been initiated before any Court [454] and searches under the . 
authority of a Court under section 96, which must be made after the initia¬ 
tion of some proceeding. The only sections that I can find in the Code 
authorizing a Magistrate to search without any proceeding having been 
initiated before him, are sections 98 and 100. The former confers on a 
District Magistrate, Sub-divisional Officer, Presidency Magistrate or Magis¬ 
trate of the 1st class the power of issuing a warrantor to search houses 
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_ ;p?cted of containing stolen property, forged dooumenbs, counterfeit coins 
and such like articles, but this power can only be exercised upon infor¬ 
mation and after such enquiry as the Magistrate thinks necessary. The 
latter enables a Presidency Magistrate, Magistrate of the first class or Sub- 
divisional Magistrate, if he has reason to believe that a person is confined 
under such circumstances that the confinement amounts to an offence, bo 
issue a warrant for the search for the person so confined. It is significant 
^ that section 96 which authorizes the issue of a search-warrant for the pur- 
= poses of an enquiry, trial or other proceeding linger the Code confers the 
powers of issuing the warrant on the Court,” while sections 98 and 100 
'• confer the power of issuing a warrant to search only on the Magistrate 
specified in the section. 

Lastly, it is said, that the defendant was acting as a judicial offioer 

and so is protected by the Act of 1850. 

That Act in mv opinion does not apply because there is nothing to 
show that the Magistrate was acting judicially, when he directed the 
search 

No doubt there is authority for saying that the issue of a search- 
warrant by a Magistrate is a judicial act. Under the Codo (except in the 
cases specified under sections 98 and 100j the issue of a searoh-warranb 
presupposes tho existence of an enquiry, trial or other proceeding in the 
course of which the Court may be called on to determine judicially whether 
a warrant ought or ought nob to bo issued. Bub even if it be assumed 
that a search by tho Magistrate under section 105 is as muoh a 
judicial act as the issue of a warrant to search (a proposition to 
which I am not at present prepared to assent) even then it has 
not been shown that tho search was directed for the purpose [455] 
of any proceeding under the Code, as it must be to justify the issue 
of a warrant. And further, if the Magistrate were acting as a judicial offioer, 
I should havo expected some sort of record of some proceeding before him 
in the course of which it would appear that the search was direoted. On 
the contrary, it appears that there was nothing before the Magistrate to 
enable him as a Court to issue a warrant. 

He cannot therefore bn said to have been acting judicially in directing 
a search to bo made without any proceeding having been instituted before 
him, which he could be called on to determine judicially. 

In conclusion, if there had been no evidence of exoessof violence in 
tho conduct of the search, I should have considered that a very small sum 
indeed would have represented the damage, which tho plaintiff would be 
entitled to recover for tho wrong, which tho defendant has done hin n in 
making a search, which ho hal ample reasons for making without record¬ 
ing those reasons. But there was evidenco of undue violence in the con¬ 
duct of the search—not perhaps very strong or very convincing evidenoe, 
but it was believed by the learned Judge who had the witna^ses befdre him 
and I cannot say there was no oase to answer on this head. But the 
defendant did nob answer it by calling the actual searohers the persons who 
were alleged to havo done the damage and that being so the damages 
were bound to be more than nominal. 

For these reasons, I a<*roe that the appeal should be dismissed and 

that the respondent should be allowed no costs, inasmuch as he has made 

grossly improper and unfounded attacks on Mr. Clarke, who when called 

upon to act under circumstances of unusual difficulty, undoubtedly aoted 
with perfect good faith. 
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BRETT J. I regreb that, after the best consideration which I have 
been able to give to the facts and law of this case, I am unable to agree 
with the view which has been taken in their judgment by the learned 
Chief Justice and my learned brother Mr. Justice Harington. 

[456] The present appeal arises out of a suit brought by the plaint¬ 
iff, Babu Brojendra Kishore Roy Chowdhry, a zemindar in the District of 
Mymensingh, who has his zemindari cutchery at Jamalpur in that District, 
against Mr. L. O. Clarke, who on the 28th April 1907, was District j c 
Magistrate of the Mymensingh District. The suit was brought c L J 298=. 
bo recover damages to the amount of Rs. 10,500 for wrongful 13 C, W N. 
trespass in the cutchery of the plaintiff by the defendant on the 
28bh April 1907. The plaint alleged that on the -:8th April the defendant 
with the Sub-divisional Officer of Jamalpur, Mr. Luff man, District Supe- 
intondent of Police, a Sub-Inspector of Police and the Sub-Registrar 
followed by a large number of armed police men and a large number of 
Mahomzxlan rowdies carrying lathis and other dangerous weapons wrong¬ 
fully invaded and trespassed in the plaintiff’s cutchery, and there, under 
orders of the defendant, those who accompanied him forcibly wantonly, 
and wrongfully broke open and smashed boxes in the cutchery, scattering, 
destroying and mutilating various valuable zemindari papers and docu¬ 
ments. It went on to say in paragraph 6 that "defendant acted in a whole 
illegal, wanton and arbitrary manner and he had no lawful or reasonable 
exouse or justification or authority in or for his wanton and high-handed 
oonduct aforesaid, and the plaintiff further charges that the defendant 
aoted wrongfully and maliciously and without reasonable cause in the mat¬ 
ter of the conduct aforesaid.” Damages were claimed (seo paragraph 7 and 
the schedule) (l) for insult, injury and humiliation at Rs. 8,000, (2) for 
damages done to the houses at Rs. 200, (3) damages to moveables at Rs. 

300 and (4) damaged or lost papers and documents at Rs. 2,000. Under 
the 1st item appears to have been included a claim for rents, which in 
consequence of the search’the plaintiff said he had fcnen unable to realise 
from his tenants. 


The suit was instituted on the 25th July 1907 in the Court 
°f the Subordinate Judge f3rd Court; of Mvmensingh. On the 
26fch November 1907, the defendant applied to the District 

Mymensingh for the transfer of the suit for trial from 
L457J the Court of the Subordinate Judge to that of the District Judge. 
After receipt of notice of the application the plaintiff, on the 3rd 
January 1908, applied to the High Court in its extraordinary civil jurisdic- 
Hon to transfer the suit from the Court of the Subordinate Judge of 
Mymensingh to the High Court for trial and on the same day a rule nisi 
■Was issued by the High Court on the defendant to show cau q e why the 
suit should not be transferred to the High Court for trial. On the 29th 
anuary 1908, an order was passed by Mr. Justice Fletcher transferring 
he suit to the High Court to be tried by it in the exercise of its extraordi¬ 
nary original jurisdiction. The suit afterwards came on for hearing 
6 ore Mr. Justice Fletoher on the 25th May 1908. 

The following sequence of events is important;— 

On tho 2lst April 1907, there was a large fair or met i held at 
Jamalpur. Certain Hindus at the instigation, it is stated, of the Hindu 
servants of the plaintiff and other zemindars, his co-sharers in the village, 
Hed to prevent the sale of bides^i or foreign goods at this fair. The 
Mahomedans resented this and there was a serious disturbance and the 
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feelings of the Mahomedans towards the Hindus were considerably 
embittered. In the evening of the 27th April some Hindus dressed, it is 
stated, in Mahomedan clothes, were seen wandering about and were 
followed by some Mahomedans ihe Hindus turned on the men follow¬ 
ing them and fired 3 or 4 revolver shots at them, one of which wounded 
Genda, a Mahomedan. An uproar followed, Mr. Barniville, Sub-divi¬ 
sional Magistrate of Jamalpur, and Mr. Luffman, District Superinten- 
® dent of Police, who wore then in the Dak Bungalow at Jamalpur, went to 
the scene of disturbance and met some Mahomedans carrying away the 
Mahomedan Genda, who had a wound from a revolver bullet in his leg. 
i. Information was given to thorn that Genda had been wounded by one 
Prakash Chandoi Dutta, a leader of a body of Hindus called Volunteers 
and that Prakash Chander Dutta and those with him bad tied in the 
direction of the outoheries. The outoLierios of the plaintiff' and his oo- 
sharor landlords appear [438] from the map filed in the suit to be all 
dose together on an open piece of ground. Close by is the temple of 
Thakurani Doya Moyee. An excited orowd of Mahomedans armed with 
lathis were collecting evidently bent on attacking the cutoheries. Ihe 
two officers collected as many police as they could, but went towards the 
outoheries with apparently the double intention of arresting the man or 
men, who had fired on the Mahomedans and wounded Genda and also 
of keeping the Mahomedan mob under control. On arrival at the 
outchery they lound lour Hindu strangers there, whom they arrested on 
suspicion. They also found Satish Chandra Banerjoo with forty of fifty 
men armed with lathis in the outchery. These they disarmed. They 
wero then informed that armed men woro concealed in the adjoining 
temple of Doya Moyee and went there. They found the door looked and 
were refused 'admission. The Sub-divisional Magistrate ordered the 
persons inside to open the door, promising that no harm should be done 
to the persons inside. There was then a large angry orowd of Mahome¬ 
dans closo by, but they seem to have been under control. The door was 
not opened, but two shots from a revolver and two from a shot gun were 
fired from inside the temple and a Mahomedan received a shot wound. 
The two officers then drew off the Mahomedan crowd and managed to 
disperse them. 

The Sub-divisional Officer, Mr. Barniville, then wired to the 
Commissioner of the Division for all available armed polioo, and the 
District Superintendent of Police, Mr. Luff man, sent a telegram to 
Mymensingh to tho defendant as District Magistrate to the following effeot 
serious riot just averted • come at once " 

Ihe defendant received this telegram at 2 A. M. on the morning of 

the 28th April. He afterwards startod for Jamalpur and arrived there 
at 10 A. M. 

On his arrival tho defendant received from Mi. Barniville, the Sub- 
divisional Magistrate, and from Mr. Luffman, Superintendent of Polioe, 
reports of tho two occurrences of the 27th April. 

[459] At 1-30 P. M. tho defendant with Mr. Luffman, the Distriob 
Superintendent of Polioo, proceeded to search the outoheries of the 
plaintiff and of the other zemindars. The temple of Doya Moyee and the 
outchery and Naib s house of the Ram Gopalpur zemindar were first searoh* 
ed. Afterwards the outohery of the plaintiff was seaiohed. The oase for 
the defendant was that he searched the plaintiff’s outchery in oonsequenoe 
(1) of the reports received by him from Mr. Barniville, and Mr. Luffman 


26B 



OLABKE V BKOJENDBA KISHORE ROY CHOWDHfcY 36 Cal. 460 


of what had occurred on the 27th April, and (2) of the reports previously 
received that the Gouripore zemindars ( i.e ., the plaintiff and his co-sharers) 

had been collecting arms and men in their cutcheiies. 

At that time none of the amlahs or peadahs of the plaintiff weie to 
be found and it seems that the Jemadar in charge of the plaintiff s cutchery 
building had locked it up and left at 1 P. M. The padlocks closing the 
doors of the building were forced open and the boxes in the cutchery were 
also forced open and their contents—zemindari papers -taken out in pur¬ 
suit of the search for arms. The search of all the buildings occupieu from 

1-30 P.M. to 3-30 P.M. . 

The main points raised for determination in the suit were (1) was the 

search made under the provisions of the Code of Criminal Procedure and 
was the defendant protected from the suit on that account. .2) was the 
search made under the provisions of tire Arms Act and was the defendant 
protected from suit by that Act, or (3) was the defendant in directing the 
search acting judicially and were he and those acting under his ordeis in 
consequence protected by the provisions of Act X.VIII of 1850 ? 

In his defence the defendant pleaded (see his written statement, para¬ 
graphs 13, 14 and 15 and the preceding explanatory paragraphs 6 to 12) 
(1) that at the time of the alleged trespass he was District Magistrate of 
Mymensingh, and as such Magistrate he was acting and did act under and 
ky virtue and in pursuance of the powers conferred on him by law and 
particularly by all or some one or more of sect’ons 94, 96, 105 and 
[460] 165 of the Criminal Procedure Code or (2) in the alternative 
that he was acting under the powers conferred upon him by section 25 of 
the Indian Arms Act, or (3) in the alternative that he was acting in dis 
charge of a judicial duty and within the limits of his jurisdiction and that 
ke at the time believed himself to have (as he submits he had in fact) 

jurisdiction to do or order the acts done or ordered by him and therefore 
that he was protected by Act XVIII of 1850, being the Act for the Pro- 
Section of Judicial Officers. Further, he alleged that the damages claimed 
were excessive. The written statement, it is to be observed, wa^ bled in 
the Court of the Subordinate Judge of Mymensingh on the 9th November 

1907. 
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Evidence was gone into by both pafties and judgment was delivered 
ky Mr. Justice Fletcher on the 19th June 1908. The learned Judge held 
that the defendant in determining to make the search on the day in ques¬ 
tion in the plaintiff’s cutchery was acting bona fide and was not actuated 
ky malice or other improper motives against any particular individual or 
section of the community. On the other hand, he held that the search o 
.th'i plaintiff’s premises by the defendant was not warrented by law and 
so constituted an actionable trespass. In arriving at this conclusion the 
learned Judge applied the principle of the Common Law in England, 
which he regarded as applicable to the case, that a Magistrate is liable in 

an action for trespass for acts done by him to the person or property of 

others, unless he can justify the act as having been done under the 

authority of law, and that if a Magistrate pleads a Statute or Statutes as 

Justifying his acts, he must bring himself within the words of the Statutes 
strictly. 

.. . Applying that principle he held that the defendant had failed to 
justify bis act under the Arms Act oi 1878, as the provisions of section 25 
of that Act require that before causing a search to be made under the Acb : 
the Magistrate should first record the grounds of his belief that the 



36 Cal. 461 


INDIAN HIGH COURT REPORTS 


[Vol. 

1909 person, whose premises ho was about to search, had in his possession any 
Jan. 12 . arms, ammunition or military stores lor any unlawful purpose or 
—that such person cannot be loft in the possession of any tuoh arms, 
A from L [Ml] ammunition or military stores without danger to the public peaoe 
OuiGiNAL and the defendant had failed to record the grounds for his belief to that 
Civil. effect before he direoted the search. 

36 C~33=2 Dealing next with the plea based on the provisions of sections 105 
,1 C. 436-9 and 106, Criminal Procedure Code, the learned Judge dismisses it very 
c ^ 29 8 = summarily with the observation that it is obvious that the defendant was 

458=5 M \ nofc competent to issue a search warrant under the provisions of the Code 
T 367. of Criminal Procedure, as he was not acting as a Court within the meaning 

of section 94 of the Criminal Procedure Code, as there was no proceeding 
pending before him. 

Oe then takes the plea based on the provisions of section 165 of the 
Code of Criminal Procedure that the search was in fact one made by 
Mr. Luffman, the District Superintendent of Police, who at the time was 
making an investigation into the offence committed by the person, who 
shot at and wounded Genda on the 27th April 1907 and that as Mr. 
Luffman as a police officer had authority under section 165 of the Code of 
Criminal Procedure to make the search in the course of that investigation, 
the defendant, having taken Mr. Luffman to make the search, was 
protected by the law in the same way as Mr. Luffman. As to this the 
learned Judge says that he was satisfied on the evidence that tho searoh 
was not intended to ho made under the provisions of that section, but was 
a search for arms generally, which section 165 docs not authorise and 
therefore be held that section 165 of the Criminal Procedure Code did not 
justify the action of the defendant. It is unfortunate that the learned 
Judge does not specify tho evidence, on whioh he reliod in support of this 
conclusion. 

Further, he hold that the provisions of Act X.V1II of 1850 could not 
bo invoked to protect the defendant, because ho was of opinion that in 
directing and conducting the search the defendant was performing no 
judicial duties at all. It is to be noticed that the judgment gives no 
distinct reasons for tho opinion, that the act was nob a judicial aot, but 
that it was one of tho important executive acts, whioh as Distriot Magi¬ 
strate the defendaLb had to perform.'’ 

[462] On these findings the learned Judge arrives at the conclusion 
that the search of tho plaintiff’s premises by and under tho direction of 
the defendant was not warranted by law and therefore amounted to a 
trespass. 

In dealing with tho question of damages tho learned Judge holds that 
the defendant did not himself enter the cutchory bo make the searoh, but 
relied on the police to conduct it in a proper manner, and that, though 
this goes to establish the defendant’s bona fides it does not release him 
from the obligation, whioh the law casts on him as boing in supreme 
control of tho search party, from seeing that the searoh was conducted in 
a propei and reasonable manner. Ho entertains no doubt that the searoh 
was conducted with unnecessary damage to tho property of the plaintiff, 
relying apparently in support of this view mainly ol the evidenoe of Mr. 
Horniman, and holds that tho defendant failed to exorcise proper super¬ 
vision and control over the people under him conducting the searoh. 
Being of opinion on this finding that though the damages should not bo 
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exemplary they should be substantial, be awards that p aintiff Rs. 500 as 
damages against the defendant. 

The defendant has appealed. 

The learned Counsel for the appellant, who has placed the case be¬ 
fore us, has laid great stress from the outset on the remarkable contrast 
whioh is presented by the case as held by the learned Judge to have hem 
proved against the defendant and that as set out in the plaint, and has 
argued that the acts of the defendant and those, who carried out his orders, 
have been grossly distorted and the damage done exaggerated enoimously. 
No attempt was in fact made to prove the alleged loss of rents from the 
tenants as a damage consequential on the c earcb, after the plaintiff’s 
agent had been obliged to admit that in the preceding year an attempt 
had been made by the plaintiff to raise the rents of his tenants, more than 
90 per cent, of whom are Mahomedans, which had been resisted 
and had created general discontent. The plaint averred against 
the defendant that he had committed a [463] malicious and outrageous 
abuse of his authority. The learned Judge has found that the defendant 
aobed bona fide and without malice, but that as be bad failed to comply 
strictly with the provisions of section 25 of the Arms Act he committed 
a trespass. 


The first point taken in support of the appeal is that the learned 
Judge erred in regarding the principles of the Common Law of England as 
a pplicable to the present case. The learne 1 Counsel has pointed out that 
he alleged trespass having been committed in the Uistrict of Mymen- 
siugh, which is outside the limits of the ordinary civil jurisdiction of the 
High Court and the suit having been transferred to the High Court for 
dal in the exercise of its extraordinary civil jurisdiction, the learned 
udge was bound under the provisions of section 20 of the Letters Patent 
o £ 1865, with respect to “the law or equity and the rule of good conscience” 
fco be applied to the case, to apply ‘ the law of equity and rule of good 
conscience,” whicn would have applied to the case in the local Court of 
y 1 ^ u h-Judge of Mymensingh. This contention cannot be denied and 
dearly the principles of English Common Law could nob be taken to 
a PPyassuch. The learned Counsel for the respondent in reply has, 
n°weve r , invited attention to the decision in the case of Waghela Bajsnnji 
j Masludin (1) as practically laying down that the same princi- 

fg 0S w .° uld a PPly But the learned Judge in dealing with the point which 
°se in tfi a t case and which was whether a guardian could execute a 

liah'Lh^ name of his ward, so as to impose on the ward a persona 1 

11 y, remarks that a guardian in India could not have greater powers 
^ an a guardian in England, and adds that the matter must 
mea^fu ^ e Quity and good conscience which is generally interpreted to 
ctrc* n 6 ru ^ es English Law, if found applicable to Julian society and 

c ^ ear£ y lays down that the principles would oni, 
Herat * 1 *° UQd applicable to this circumstance? of the case under cotisi- 
lant- h° n ’ J' n P resen ^ case the learned [464] Counsel for the appel- 
sfcan _ as tinted out that the learned Judge has found that the circum- 
Qiakin 8 r 9 Su °k as k° justify the defendant as District Magistrate in 
fconntfJ 0 S9arch for arms > and fchab he acfeed throughout with .perfect 

bbe nn. , es . and khe learned Counsel contends that the mere omission on 

defendant to record his reasons for directing the search, 
8 the Jasons in fact existed and were good and sufficient, cannot be 

(1) (1887) 1. L. R 11 Bom. 651, 561. 
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held in accordance with the principles of law, justice, equity and the rule 
of good conscience as governing the district Courts in India, to be in law 
sufficient to convert what was a right and justifiable aot into an actionable 
wrong. 

In this case, however, before attempting to apply the principles, on 
which the learned Counsel relics, it would be convenient first to see 
whether in the circumstances of the case the defendant has been able to • 
justify his act on his pleas. 

The facts leading up to the search havo been already set out in detail. 

The learned Judge in the Court below' has stated in his judgment 
that he was satisfied on th# evidenco that the search was made for arms 
generally under the provisions of tho Arms Act and not under any sec¬ 
tions of tho Code of Criminal Procedure, and the first question, which 
arises, is—Does the evidence support that finding ? 

On this point we have the evidence of tho defendant alone and we 
have his defence as set out in tho written statement. The method adopt¬ 
ed in cross-examination of the defendant is, to say the least of it, unusual. 
By means of a long series of questions many of which on the spur of the 
moment and without reference to authorities, it was manifestly most 
difficult for him to answ T er and in reply to which it is admitted that it 
would bo unfair to bind him by his answers, tho learned Counsel appears 
to have attempted to argue out with tho defendant points of law, whioh 
it was certainly the duty of the Judge trying tho case to decide. What, 
however, does the defendant say? In his written statement he'first 
claims protection on the ground that he was acting as a Magis- [468] 
trate under the provisions of sections 94, 9fi, 105 and 165 of the 
Code of Criminal Procedure. None of these could possibly apply to a 
search under the provisions of the Arms Aot. It is equally a matter, 
which admits of no doubt, that if tho search was made for arms used in 
the commission of an otTcnce, and for the purpose of an enquiry or an 
investigation into that offence, the provisions of th6 Arms Act could have 
no possible application. That Act in section 25 provides for a search for 
arms and ammunition generally for the preservation of the public peace 
and not for weapons used in the commission of a definite offenoe. 


To support tho defendant’s assertion that he aobed under the provi¬ 
sions of the Code of Criminal Procedure, wo have tho following statements. 
In examination-in-chief he was asked “ why did you make the search," 
and he gave the following reply :— * 

I bad received reports for some time that certain zemindars, in 
special tho Gouripore zemindars, had boon collecting arms and men in 
their cutcheries. The Mahomedans of Jamalpore stated that they feared 
the Hindus would sally out from their outohories and do them injury a»ain 
as soon as the officials had left. A case had been instituted with regard 
to the shooting of a Genda Sheikh and it was proposod to institute oases 
for trhe shooting on tho Sub-divisional Officer and Superintendent of 
Police. For the purpose of these oases it was all important that the 
weapons, with which the shooting was done, should be found! It was 
also very dangerous to leave it unascertained whether there was not a 
considerable store of arms in those cutcheries." The following answers 
were elicited from him in his cross-examination (at pages 108 to 114 of 
the paper-book). Before this searoh I did refer to the Criminal Proce¬ 
dure Code : I did not refer to the Arms Act." Further on he says M I 
thought I could aot under seotion 105 ” and v then he was stopped ;'and 
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liter on in answer to a question relating to his power to aot under sec- 
to 165 of the same Code? he says “in this way I [466] thought 1 cou d 
act under section 165. The Sub-Inspector of Police was empowered to 
make a search and I thought I could be present and direct j'e P'oceedm 
Then I would be acting as an Executive Officer of the Ponce. \\ h 
questioned as to his power to direct the search under seo.ion 94 and ec 
tion 96 of the Criminal Procedure Code, he says that he 1 ® 36 C 433=2 

could issue a search-warrant under section 96 of the Cnrn.na ^ cel me , m , 
Code though afterwards ho says There was nothing formal in my in- C JM- 
quiry.” " No, I was not holding any inquiry as a Magistrate ^ t0r ^8=B M L. 
waids in reply to the question ‘ you wanted to se-arcu in order toP'ae T . 367 . 
the peace of the district." he says “ That was one of the reasons.one o 
the reasons was to seize arms to prevent their being use . - ' 

the arms in connection with that case was equa y 1 n m} mi • 

actual investigation of that case was in the bands o t 0 1S nc . 

tendent of Police.” At page 115, he further says in answer to a question 

from the Court “ I made up my mind to make the search after hearing the 

police officers’and the other persons’reports. . - n . 

The fact that the defendant before directing the search referred to 
the Code of Criminal Procedure and not to the Arms Act, seems to e 
consistent rather with the conclusion at least that m is own min a 
time the defendant thought he was acting under the Code of Crimina 

Procedure and not under the Arms Act, and to suppor a oonc u 1 

trary to that, at which the learned Judge has arrived, a 0 ~ 

only for arms generally. They seem fully to support the conclusion that 

the search was at the same time for arms used in 0 , 

two offences, which were alleged to have been commi e 

April, when ffre arms were certainly used. he 

The learned Judge has not referred to the evidence, on which he 

relied and, after a careful perusal of the defendant s eV1 ^ n , , 

written statement, filed on the 9th November ,n>.med ateiy after the 
institution of the suit, I regret, that I am unable to agree that the conol 
sion of the learned Judge is in fact supported by the evidence. 

[467] The question then arises for determination, whether the 
defendant was justified in directing the search by the provisions of h 

Code of Criminal Procedure. . , . , , tn 

First it is to be considered whether the defen an _ . . q{ 

act under the provisions of section 105 read wi Chant-er VII 

seotions 94 and 96 of the Code. These sections occur m P ._ 
which falls within Part III of the Act, which is headed Gen ^ 
sums.” That these provisions apply to pnme* 
the proceedings in prosecution of an accused is c ear * 

themselves. They do not necessarily # apply to proceeding 5 

• has been instituted against any definite accused person. towns 

“ Whenever any Court or in any place beyond the l l ™****%"™ 
of Calcutta and Bombay any officer in charge of a o 1 c Qr ^esira 

that the production of any document or other thing i 0 proceecl- 

ble for the purpose of any investigation, enquiry, ria m investi¬ 
ng under this Code by of before such Court or officer, etc. ^ made 
gation by a police officer or any inquiry by a Magistra y 

before any accused person has in fact been named. acting as a 

.. The learned Judge has held that the defendant was not ac mg a 

Court ” within the meaning of section 94 of the Criminal 

273 
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Code, as there was no proceeding pending before him. “Court” is no¬ 
where defined in the Cole nor is “ a proceiding” From Chapter I If of the 
Code it would, however, appear that the term “ Court ” and “Magistrate” 
ar-' in fact synoymoiH and it should bo remembered that under the special 
conditions prevailing in India a Magistrate is frequently called upon to 
act as a Court, evn though ho may not at the time be sitting within the 
36 C 433 =2 ^° ur bis ordinary Court building or in fact any building. The 

I C 436 9 powers of tho Court depend on the power with which the Magistrate 
C ^ “ P-'QS’ding in it is vested. * Proco'ding” appears to mean anything done 

«8 =Vm L °g u 0rde 7T a by tho M f> isr ' rate or Court in the exercise of his powers. 
T 867 blls lnc eoc ^ seenQ< ’ o'ear, for instance from [468] the word 1 proceeding ” 

as used in sub-section 7 of section 145 of the Criminal Procedure Code 
Powers to act under section 94 and section 96 of the Code are given to 

all Magistrates see section '^4 itself and schedule 3 of the Code) and the 

j • | . ^ can exercise those powers on verbal 

information only or whether it is necessary for him to wait till something 

has been written or he is fitting in Court before he can d ^ so. The learn- 

ed Ju g« seems to be of opinion that this preliminary is essential. Rut 

is it so ! Offences are divided into two broad classes (l) Cognizable, i. «. 

thoso for which a police officor may arrest without a warrant from' a 

Magistrate and <2j Non-cognizable, i. e., those in which a police offioer 

may not arrest without a warrant. The former seems to mean cases of 

which a police officer, as such, can take cognizanoo and the latter, those of 

which as a such he cannot take cognizance. Section 190 of the Crimi- 

mal Procedure Code lay® down the conditions under which a Distriot 

coenizane 9 7 Ma " i ! fcrabn roferr0d to in that section may take 

l T’ ?t be rem0 mb 0 >-od that the defendant 
i? * u C ':; e a ’‘ h V ,me of tho sea '«l' the District Magistrate of Mymen- 
r ";:: , bad bherefor ? power under the law throughout tho whole Dist- 

net to take cognizance of the offences with fire-arms, which are al'eged 

ed to tako™ T th ? 27th ApriL And he wo "ld bo empower- 

than ° f , SUCh J act<;and (e > on information received by any peri other 
than a police officer or upon his own knowledge or suspicion fS such 

an otlence has boon committed. There is nothing in the section to Uv 

down strictly that either (a), ( b) or <e) must be written and in fa^t he 

htter portion Of clause (r) would favour the contrary view Nor is there 

hav^l " "?v h ° ,aW .r hlc!l <5 ' rlcfc,v >»ys down that the police offioer must 

of whictTl R 71 l,0for ° h0 can tak " action in re£ecb otZ offZe 

Clearly in'inTa aswdf ™T Engird a^po 7^1^ “f 18 ** 

KM °°‘7™v •*— fa r 4Ss 

L^o 9J information alon . Tliero so. ms ■ . .. , vernal 

ssssrusfi •aria - r « ~ 

arc casesH,r o» „d„?lo, iVr »»"”>“.<). Manifestly there 

the dvt.odant has .Jiod in hiJovidone, M i-T? V ““““"I'- In ‘his case 
had received the infer,nation verbally ftom B^VlIe*.?*''? 1" 

tondent e, Be,ice. that the SSZtt 
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preceding day, and in these circumstances it serins difficult to agree with 
the learned Judge that the defendant had no power to direct or muko the 
search under the provisions of section 105 Tead with sections 94 and 96 of 
the Criminal Procedure t.ode, because no proceeding was pending be f ore 
him. The verbal direction to search was in fact in itself a proceeding 
taken in taking cognizance of the offences. I regret, there!oro, that I am 
unable to agree with the learne d Judge that for the reasons given by him 
the defendant was not authorised to make or direct the search in the 
premises of the ^plaintiff. Nothing in this case se* ms to turnon the 
meaning of the term ** comp'tent ” in the provisions of section 105. H 
simply means that the Magistrate ha^ f under the powers with which he is 
vested by the Local Government, and in the circumstances stated in the 
preceding sections 94 and 96, power or authority as such Magistrate to 
issue the search-warrant. 
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The next question raised is the alternative whether under the provi¬ 
sions of section 165 of the Code the defendant is protected from the present) 
action. This question has not been considered by the learned judge. He 

has simply held that it does not arise. 

The learned Counsel for the appellant has relied on the pro¬ 
visions of sections 156, 15', and 16^ of the Code of Criminal 
[470] Procedure as showing that Mr. LuHman as District Superintendent 
of Police had full power to hold an investigation into the two offences 
committed on the 27th April and power under section 115 of the Code to 
search the premises of the defendant for the arms with which the offences 
were committed and which he had reason to believe were in the cutchety, 
because such a proceeding was necessary for the conduct of the investi¬ 
gation. And all the provisions of the Codo as to search-warrants, so far as 
may be applied, apply to searches under this section, (see sub-section 4 of 
section 165j. If Mr. Luffman as a police officer was acting within the law 
in conducting such a search it is contended that the defendant, who direct¬ 
ed the search, and accompanied the police officer, when he went to make 
it, would be equally protected by the law. It is to be observed that under 
the provisions of section 4 of Act V of 1861 powers of general control and 
direction over the police are given to the Magistrate of a District through¬ 
out the limits of his local jurisdiction, and whether the defendant in this 
instance acted under the powers given by that section or under his powers 
as a Magistrate under the Code of Criminal Procedure, it is urged that he 
was equally protected. 

This argument seems to be unanswerable, if we take it that the 
defendant was acting under the powers with which he is vested by section 
4 of Act V of 1861, if the search was being made by the District Super¬ 
intendent of Police. 

The learned Counsel for the respondent has, boweveT, argued that in 
an investigation made under Chapter XIV of the Code of Criminal 
Procedure, the police officer must proceed strictly in accordance with the 
provisions of the sections in that Chapter. He must under section 157 
send a report to the Magistrate empowered to take cognizance of the 
offence on the police report, and that report must be submitted through hi* 
superior officer (section 15^), and on completion of the investi Ration he 
must submit a report in the form prescribed by srction 173, an 1 if in the 
course of such an investigation he makes a search, he must note that; ne 

v has d one so in red ink on the report under a departmental order of tie 

police department. 
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1909 [471] T Lie learned Counsel relies on the report submitted by Mr. 

Jan 10. Luffman in respeob of the offences under section 326 and 307 of the 

Indian Penal Code alleged to have been committed on Gea Shaikh, 
ao m Tj (which is printed at page 47 of the Paper Book) as proving that in faot 
Original the cutehery of the plaintiff was not searched in the course of an inve^ti- 
CiViL. gation made by Mr. Luffman into that offence. The report hears date 

—• the vnd May 1907 and contains no entry of apy search having been made. 

36 C 433 = 2 _ , 

I. C 436 =9 It is not clear, however, that the report is the final report m the case, 

0. L. J 298= but the point is not very material. It is bo be observed that two dates 

458 -Vm*L ^ or information are given in it viz., the 27th April 1907, and 

T\ 367.* ^ May 1^07, and this seems to support the explanation that the 

information was given verbally on the 27th April, but not recorded till 
the 2nd May. The omission to record the entry in red ink to the effect 
that a search had been made in the course of that investigation, if duo to 
inadvertenoe, would not itself be sufficient to establish that no search was 
made, if in faot it was made. 

It seems open to considerable 'doubt whether it would be safe to 
construe the provisions of the law so strictly in the present case, as lear¬ 
ned Counsel desires, as to deprive the defendant or the police officers 
aoting under his orders of the protection of the law. 

If in faot the police offioer Mr. Luffman went to the outohery of the 
plaintiff under the directions of the defendant bo investigate the offence 
committed against Genda and the searoh was made in course of that in- 
\estigabion, it seems only reasonable to hold that they were aoting bona 
fide under the provisions of the law and therefore the aot did not amount 
to an actionable trespass. 

To prove that they did so act there is the evidenoe of tho defendant 
himself and, his written statement. There is the further faot that the 
defendant went to Jamalpur that day in consequenoe of the receipt of tho 
telegram from Mr. Luffman with regard to the events of tho 27th April. 
There is nothing [472j on the record bo indicate that he went in order 
to make a general search for arms. It is clear that the Mahomedans gen¬ 
erally were at the time in a very excited and infuriated state and it was 
urgently necessary to keep them under control. A searoh made to as¬ 
certain who were the persons guilty of the offences committed on the li7th 
April would certainly be a movement in that direction. 

lo support the contrary conclusion the learned Counsel for the 
plaintiff relies on paras. 6, 6 and 9 of bue defendant’s written statement 
and on the absonce of any entry relating to any search in the polioe 
report of the case instituted by Genda. Paragraph 13 of the same writ¬ 
ten statement, however, indicates clearly enough that the defendant 
pleaded from tho first that he was acting under the Codo of Criminal 
Procedure and that he relied on section 165 of the Criminal Procedure 
Code against others to support bis plea. If in the prass of work and 
under the stress of circumstances resulting at the timo from the dis¬ 
turbed state of the district and the special steps necessary to keep the 
peace at Jamalpur, the police officer failed by inadvertence to make the 
entry as to the search required by the rules in the report, the omission 
can hardly be regarded as of serious importance. 

There seems to be no sufficient grounds for disbelieving the truth of 
tho story as told by the defendant in his evidence, and the balanoe of 
probability both from the defondant’s conduot at the time and from bis 
defence seems to be in favour of the view that he all along thought he 
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was acting under the Code of ^-.naf Pr^dare and not 
Aot. In face it would rather appear that he relied 
tjiio Arms *\ct» as an after-thought. 

Ia these circumstances his act uwas done unJer^hTs 

" ££2“ tb ” “““.o«« 

of the investigation into the offence committea aga i C 436 9 

. s ;j 0 r wVipther the search, if it was made c L j 2 £8 = 

We have next to consider whethe od t0 a oiv ii [«3] 41J C W M. 

under the provisions of the A cause he failed to comply with 88 " 8 ®J L 

trespass on the part of the for making T 867 • 

the provisions of section 25 ot the V0 fcba t the defendant had 

it before he direoted it to be mad . P evidence, which appe- 

good reasons for making the search the e is hu ■ owne , ^ tried th0 

ars to have been accepted aS defendant acted bona fide and that 

owe. The Judge has found tha motives against any particular 

he was not aotuated by malice or imp P holds however, that the 

individuals or section of the communi y. orov j s ions of the law ren¬ 
omission of the defendant to comply England a trespass, for whieh he 

™ I*.»- “i;; ELS-*■» *“» 

liehl and propat. On b ”“ l “ J „ L , ob ba acSad »ere ereepuonal 
oiroumstances that the condition ciroumstaaces and the truer - 

and that he was obliged under the _ tfa0 de{en dant in his evidence 

gency to take prompt action, un to p roasons for the search under 
says when asked why he omitted to rec ^ doue x bad no t time to look 

the Arms Aot : “There was a great dt ^ meQ \ 0 vvatc b the cutchenes 

everything up. 1 could not spare ^ oi the Arms Act, but I had 

and have the search later on. i h g At tbe time 

not.it with me and it would take some 1 j thought I had power 

I was not aware of the provisions d \d not realise I had 

(to direct a search), if I i^ad reasona e g {ait h be beb6Ve d he 

to record that.” Further on he says that in g 
had jurisdiction in the matter. 

* 4 -ua*- aq the greater number ot toe 
For the plaintiff, it has b00 “ “ rg ® tohery was deserted there was no 

necessity for haste, and the learned J u^ ^ defeQdanb should have pro- 
m searching the cutcherry of the pla that b0 had previously sear- 

oeeded with great circumspection as n c three other zemindars 

ohed the temple and the cute Q rl , . fco dou bt whether 

and had found no arms, shou d a. po li c0 was correct. But 

[474] the information given to hun V tbe cu t c heries be rather 
must not the searches made of the te P o ^ no t a s though the 

regarded as acts forming part of onei ran QS ab som0 distance from 

cutcheries and the temple were in chews that they are all close 

one another. The map hied in the tec tQ tbe e fleet that there 

together and the information appearb o different landlords to 

was a combination amongst the servan arms could not be left 

collect the arms for unlawful purpose and that^b^^ ^ ^ o 
in t^eir possession without danger o . b . tbe defendant should 

stances it seems hardly reasonable 0 . searohing one cutchery 

have proceeded with greater circumspection 

than in searching tohe other buildings. 

277 
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The real question, however, appears to be, whether the directions in 
section 25 of the Anns Act that a Magistrate, before making a search, 
should recoil his reasons, are mandatory or directory, and in determining 
this question we may well be guided by the following remarks of Lord 
Campbell in The Liverpool borough Lank v. Turner (ll. “No universal 
rule can be laid down lor the construction of Statutes as to whether man¬ 
datory enactments shall be considered as directory only or obligatory, 

7 0*436 = 0 ° with an implied nullification for disobedience. It is the duty of the Courts 
C L J 298= of Justice to try to g t at the real intention of the Legislature by carefully 

IS C. W N. attending to the whole scope of the Statute to be considered.” Now the 

468 qTqJ? object ot the provisions of the Aims Act, and especially of section 25 of 

that Act, is clearly to preserve the public peace. Can it be held that the 
directions in section 25 were in their nature so mandatory that the fai¬ 
lure to comply with them would have the effect of nullifying the proceed¬ 
ings ? Maxwell in his woik on the Interpretation of Statutes, page 556, 
says —“ When a public duty is imposed and the Statute requires that it 
shail be perform d in a certain manner or within a certain time 
or undor other specified conditions, such condition may well be 
[475j regarded as intended to be directory only when injustice or in¬ 
convenience to others who have no control over those exercising the 
duty would result, if such requirements were essential and imperative.*’ 
Ihoro can be no reasonable doubt that in laying dwvn the condi¬ 
tions in section 25 of the Aims Act the object of the Legislature 
was to insure that in each instance a Magistiate should not eater on 
a search without due care and good and sufficient reasons. At the 
samo time whon, as in the present ca^e, it has been found that the 
Magistrate acted bona fide and for good and sufficient reasons, can the 
failure on his part to record his reasons, which was due to exceptional 
conditions, stress of circumstances and the emergent necessity for prompt 
action, be held so to nullify his act as to convert what was right and 
justifiable for the preservation of the public peace into an actionable 
wrong? I o hold that it would have that effect appoars hardly to be 
consistent with the rules referred to above or with the principles of 
justico and good conscience; It is no doubt most necessary to prevent 
public officors from exercising their powors in a harsh, careless or 
arbitrary manner. At the samo time it appears to be hardly just or 
reasonable to bold that, when an officer L as acted bona fide in what be 
believed to bo the discharge of his duty, and when it has been found that 
he bad good and sufficient reason for his action, he should be liable under 
the Civil Law for damages for a trespass, because through inadvertence, 
he failed strictly to observe, a formality, which in the circumstances of 
the case was not of serious importance, and which may be taken to 

constitute a technical rather than a substantial defect in his pro¬ 
ceedings. 

This seems to have been the fact in the present case and it seems 

difficult to say that in consequenco the act of the defendant amounted to 
a trespass. 

lhere remains lastly for determination the question whether 
the defendant can in this case claim to bo protected by the pro¬ 
visions of Act XVIII of 1850, and in dealing with this question 
it has to bo determined whether his act was a judicial act or 
[4/6] purely an executive act. The learned Judge has held that the act 
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was aa executive act, The distinction between a indicia! and an executive 
act in India is not very clevlv drawn as many acts, which f re / j c 

administrative are gmera'ly describe! as executive. Hie mam di.tino- 

tion between the two appears to be that judicial acts are tboso acts don s or 
orders passed in the ex^erte of tb" judical di-emfon or power with which 
an officer is vested under the law, while ex motive acts ^re of a nainiste a 
character eUh a r carrying judici vl ord 'rs into offset or discharging i ao u 

will nlJe. In «« °1 SM - ««*• < ‘'‘.Vl d" o' ! ftS 

have be.. referred, it ha. been cl a.lv l.nl down la r ar Mnah 13 0. w H. 

search-warrant is a judicial act an 1 in fch'cv 5 ' ■ • xkhm das 458 6 M 

& Co v. Ahmed Mahomed Pj and in thu ewoi Ur* T 367. 

Naran/ 3 a similar view has been tak-m bv the High Court in India. 

The question is whether the order directing a s arch .nde 
Act of the proceedings, in execution of that ord 'r differ 

a'ly from searches made otherwise under the aw whole 

passe 1 under the Arms Act an executive rather than a 

scope and object of the Arms Act appears to oe o imp of 

the manufacture, sale, import, export and transpor. a a Q aQC j \ n 

arms and ammunition, with a view to 

directing a search under section 25 of the Act the i «• n J DOSSOS sion 
ceedon information laid to him disclosing that e pei ^ • pQC;S0R . 

of arms, etc., for any unlawful purpose or that he c n n ’ cons iders 

sion of such arms without danger to the P’ljbc P°‘ ^ f a S9arc h. 
that such information is such as to afford su cien ru j 

he is empowered to order one to be made. It can hardly be said 

that in arriving at the conclusion that > e pos^e o retained 

unlawful purpose, or that possession of the arms con ^ ^ ^ exorci9 . 

without danger to the public pence, the Ma- • luqion 0Q 

ing a judicial discretion, that is to [477 I arrivi ^ ^ difficult to 

the evidence. Indeed, if the act is not a judic , > >• rpn .,irina that the 

understand what the object of the Legislature was 1 ^at the 

Magistrate should record his reasons. It seems di on ■ nerson of bis 

Legislature intended to empower a Magistrate to ^ep ^ ^ ^ 0 ~ fch9re{orei 

property even temporarily by an executive ac - J executive 

very difficult to hold that the order directing tne searen wa 

act on the part of the defendant. _ . XV lIl of I8i0 appear 

If that be the case, then the provisions of Act IVIU ' thosa 

to be sufficiently wide not merely to protect the e e • lu^tice of 
acting under him. The section runs : | No ; '• M?* b f 0 iiaWe to be 
the Peace, Collector or other person acting 3'i'i° ,a , b bim in 

sued in any Civil Court for any act done or ordered to be tone by ^ 

the discharge of bis judicial duty, whether or no belieV0 a himself to 

jurisdiction, provided that, he at the time m go officer of 

have jurisdiction to do or to order the act oomplatnod of and no otti -cb 

V C “ rt « par'd. bo.pl to «f eto. >h» '*”i ",“ o.h.r p„. 

- of any such Judge, Magistrate, Justice of the * Court fo r the execu- 

son acting judicially shall bo liable to be sue ; d to execute, if 

tion of any warrant or order, which ho wou d be bound 

within the jurisdiction of the person issuing ie same. , tbe opin j on that 

The learned Judge, who tried the ca=e, ha. - P - , . b District 

the search wasone of the important executive a ct^jvhicha^- 

( 3 ) ^903) 5 Bom. T . B. S80, 982 


(H (1886) t.. R. 17 Q. B. D. 8'8. 

(8) 11887) I. L,. R 16 Cal. 109, 141. 
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Magistrate the defendant had to perform:” but he has not stated his 
rt asons ior arriving at that conclusion. I regret to say that I am unable to 
agr. e that the order directing tb6 search, based on information received, 
which was held to afford good reasons for it, and made for the preserva¬ 
tion of the public peace, was in fact an executive act. It appears to me, 
therefore, that the defendant and the police officers acting under him are 
protected from suit by Act XVI11 of 1850. 

[4^8] T be learned Judge in dealing with the question of damages 
says that the law casts on the defendant as being in supreme control of 
the search party the obligation of seeing that the search was conducted in 
a proper and reasonable manner and the learned Judge goes on to say that 
ho entertained no doubt that the search was conducted with unnecessary 
damage to the property of the plaintiff, and that the defendant failed to 
exercise proper supervision and control over the people under him conduct¬ 
ing the search. 


. On this point the defendant in his evidence says that he did not see 
or sanction the destruction of any property >more than was reasonably 
necessary for the purpose of opening the boxes. He says that only one 
complaint was made to him that the police were doing unnecessary 
damage and that was when the cutchery and hou c e of the Naib of the 
Kara Gopalpur cutchery was being searched and that “ he took steps to see 
to it ” He adds “ I told Mr. Luffman so tell the police to put back tha 
things loft lying about, and it is not a fact that the complaint was repeated 
to me, while I was searching at the plaintiff's premises.” He denied that 
armed Mahomedans accompanied him during the searoh or took part in 
breaking open the boxes. It is true that in a latter portion of his evidence 
the passage occurs. “ I think daos were used by the Mahomedans, but I 
am not absolutely certain,” but as just before that ho had sad that the 
Mahomedans took no part in the searoh, it seems not impossible that there 
may have been sorao confusion on this point in tha record of his state¬ 
ment. The context seems to support that conclusion. He says that 
before breaking open the door of the cutchery and the boxes, he tried to 
obtain the keys, but none were produced. 


In support of his conclusion on this point the learned Judge relies 
mainly on the evidence of Mr. Horniman. Now, without in any way wish¬ 
ing to question the voracity of that, witness, what in faot does his evidence 
prove? Mr. Horniman did not arrive at the cutchery till tho morning of 
the 1st May, tho search having taken place on tho afternoon of the 28th 
r479] April. To fill up the interval there is the evidfnoe of Safatulla 
Jemadar. And to prove the character of the search proceedings them¬ 
selves there is the evidence of Jogesh Chander Dufct, pleader, Issur Cbander 
Guha, mukhtear, and Kali Kumar Mitter, medical practitioner. The 
evidence of these three la^t mentioned g< ntlemen is certainly not beyond 
suspicion of bias and Safatulla in a post-card, which is proved to have been 
sent after the occurrence, gave an obviously exaggerated account of what 
had happened. 

But if the evidonoe of all tho c e be taken into account, what in fact 
does it amount to? The door of the outohery house was fastened by a 
chain and padlock. Tho padlock was foroibly broken open. The boxes in 
tho cutchery appear to have been fastened, somo with chains and pad looks - 
and others with lock*, and to open them the padlocks were forced by 
bamboos and other boxes forced open with daos, that is to say, hatobets. 
Mr. Horniman expressed the opinion that look-smiths might have been 
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called in The defendant on this point says that he did not think of 

ending for look-smiths. .... . 

The point has been taken for the plaintiff respondent that defendant 

ought to have examined Mr. Luff man or the Sub-Registrar to prove what 
was done at the time of the search. To thL the learned Counsel tor the 
appellant has replied that those gentlemen ..and others were cited and were 
present as witnesses. It was not deemed n -cc-sary to examin. j them as it 493*0 
was thought that if the Court would not believe Mr. Clarke it would not ^ G * 43 6 --g 
be likely to believe officers subordinate to him, who wore in fact alleged c L j 298 = 
to have been equally blameworthy for the method of the soaich and one *3 0. W. N. 
of whom was a defendant in a similar action on the same facts. I must 458=3 M. L. 
say that I fail to see how the evidence of these witnesses would have im¬ 
materially improved the position of the defendant, clearly each of them 

would have been open to the imputation of bias. 

It has been suggested that the papers contained in the boxes ought to 
have been replaced, when no arms were discovered. I doa o , lowever, 
whether in similar searches, when conducted [$80] by other authorities 
under similar circumstances, such consideration is shewn however esira e 
it may be. No attempt was made to support the case for the plaintiff as 
set out in the plaint that papers of value were lost and destroyed, iba 
search does not appear to have been conducted in an unusual manner an 
I am unable to agree with the learned Judge that it was conducted wi h 

unnecessary damage to the property of the plaintiff. 

For the above reasons, I am unihlo to agree with the learned Judge 
in holding that the defendant was liable to pay the damages, which has been 
awarded against him, and I would docree the appeal and dismiss the suit 

with costs. . . 7 

Ainmlldismt^ea. 

Attorney for. the appellant: F. 22. FjQQCxv. 

Attorneys for the respondent: 22. N. Dattci. 
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[481] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K. C. I. E., Chief Justice, Mr. Justice 

Earington and Mr. Justice Brett. 

Laliteshwar Singh v. Rameshwar Singh.- 

[5th February, 1909.] _ 

Hindu Law-Impartible Raj—Separation in estate, whether posst e 
Spes successiottis—Cause of action-Leave to amend. 

In the case of an impart'ble Raj, during the I' e0 wh j^ 5 S 

interest of a member of bis family is o D ly a spes successt0 ietatc as 
not a subject for partition S also, there can be no separate in estate 

there is nothing upon which such separation can oper • 

An application for leave to amend the plaint, so as to lsco^ 

of action, refused as being made at too late a £ 2 - I C 27 " 

2 Pat. L. J. 239; 44 Mad. 1 -39 M. L. J. 529 1 I. C. 242, 65 L U 

33 C. L. J. 457=48 Cal. 536.] „ ^ 

Appeal by the plaintiff, Ladifceshwar Singh, from the ju gm 

Flefcoher J. _ __—---- 


* Appeal from OdgLTcRil No. 15 of 1908. 
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This suit was brought by the plaintiff,. Laliteshwar Singh for a 
declaration of his title to the Durbhanga Raj and for the recovery of 
possession of the property of the Raj from the defendant, who was then in 
possession The two widows of the late Maharajah wero made party- 
defendants to the suit. 

The Durbhanga Raj is an ancient impartible Raj, and its properties 
appertain to the Raj and devolve on the successor to the Raj. 

In 1850, Maharajah Rudra Singh of Dmbhanga died leaving four sons 
Moheshwar Singh, the eldest, Ganeshwar, the second and two other sons. 
His successor Moheshwar Singh died in 1860 leaving Lakshmishwar 
Singh, his eldest son, and the respondent Rameshwav Singh, and was 
succeeded to the Ra] by Lakshmishwar Singh Ganeshwar Singh died in 
l r 03, leaving two grandsons by his predeceased eldest son, two grandsons 
by his predeceased second son, the appellant [482] Laliteshwar Singh, 
his third son, and a fourth son. Lakshmishwar Singh died on the 17th 
December 1898 without leaving issue, and on his death his brother 
Ramachwar Singh entered upon and took possession of the Raj. On th9 
27th March 1907 this suit was filed. 

It was alleged by the plaintiff that on tho 28th August 1880 the 
defendant Rameshwav Singh had renounced and relinquished all his 
olaims to the properties of the Raj, at tho tirao hold by his father Mohesh¬ 
war Singh, that the defendant had long been separate in food and worship 
from his brother Lakshmishwar Singh, and that on the 28th August 1880 
owing to disputes and differences between them they became separate in 
estate and were never thereafter re-united in food, worship or estate, 
whereas, he, the plaintiff, continued to be joint in estate with 
Lakshmishwar' Singh until his death. Tho plaintiff further alleged 
that tho succession to the Durbhanga Raj was governed by tho ordinary 
rule of primogeniture subjeot to the kulaohar or family custom whereby 
the reigning Raja had the power of abdicating and assigning the Raj in 
favour of his nearest immediate male heir, and that no suoh abdication or 
assignment had been mado by the Maharajah Lakshmishwar Singh. 
The plaintiff accordingly claimed, that on tho death of the late Maharajah, 
he became entitled to succeed to the Raj and its property by survivorship. 
He added that he was ignorant of his rights until the recent olaim by •the 
defendant Mabnranis to the property of the Raj. 


Tho defendant Rameshwar Singh denied that ho had in any way 
renounced or relinquished his right of succession to the properties of tho 
Raj, or that he had at any time become separate with the late Maharajah 
in estate and stated that a certain deed of the 20th August 1880 only 
purported to give him certain properties as a maintenance or babuana 
rant. He alleged that the succession to tho Durbhanga Raj and its pro- 
erties was regulated by tho kulachar or family custom according to whioh 
e succession devolved upon tho next immediate male heir of the 
hst holder, to the exclusion of females according to tho rule of lineal 
d not ordinary primogeniture. Tho [483] defendant submitted 
that he had rightfully succeeded to tho Raj on tho death of Laksh¬ 
mishwar Singh by virtue of tho kulachar or family custom, by 
virtue of an adoption alleged to have occurred in November 1896, 
and lastly as the united brother of the late Maharajah. The defendant 
further alleged that in 1904, at the instigation of tho plaintiff, the 
widows of Lakshmishwar Singh instituted an action contesting tho defen¬ 
dant’s title and claiming the Raj, and thafon this action being compro- 
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mised ia March 1906 by a consent decree conurming the defendants title, 
the present suit was instituted lor the puipose ol harassment, and extor¬ 
tion, A.further plea ol' limitation was raised in cieteace. 

The suit was set down lor settlement ol issues. In his opening 
Counsel for the plaintiff admitted that the plaint required amendment. 
Fletcher J., however, on the 30th March 1906, dismissed the suit on the 
ground that the plaint could not be so amended as to disclose a valid 
cause of action. This judgment ol bis Loruship was as follows :— 

Fletcher J. The suit is set down lor settlement of issues. 


On Mr. Hill opeuiug his case, it was admitted by him that the plaintre- 
quires some amendment The question is whether the plaiut can be so 
amended as to disclose a reasonable cause of action, which ought to be tried 
by this Court. 
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The suit is brought to recover possession of the Durbhanga Raj estate. 
The present Maharaja is the brother ot the deceased Maharaja. The plaintiff 
alleges in his piaiut tuat (he present Maharaja ceased to be joint in food, estate 
and worship with the deceased Maharaja, that the plaiuiiti’s father and the 
plaintiff remained joiut in food, estate and worship witn the deceased Maharaja 
and toat upon the deatn ol ihe deceased Manaraja in 1&98 the plaiuuff in 
accordance with the family custom succeeded to the Kaj. 

That is an obvious eiror because the plaintiff's lather did not die until the 
year 190J and it auy one suec-eoed to tne Kaj, it must be according to the 
plaintiff’s own account his own father. That, as Mr. Hill says, is capable of 
being amended. 


Now, it is admitted by both sides that the Kaj is an impartible estate. Iu 
fact this is the substance ot the plaintiffs claim, viz., that he succeeded to the 
Raj as an impartible estate. It is well established by authority that 
an impartible estate is capable of alienation oy the holder either inter 
vivos or by will. The only ca^e in which this estate is to be considered joint is 
for purposes ot succession and maintenance of the younger members of the 
family. The Raj is therefore to be considered joint estate only in the case for 
determining who is to be toe successor to the Raj and being an impartible 

estate the defendant could not have separated quoad the Raj from the late 

Maharaja. 

The plaintiff also alleges that by the kulachar or family custom the suc¬ 
cession to the Raj is governed by the rules ot lineal primogeniture and not of 
ordinary primogeniture. It is however admitted that whether the succession to 
the Raj is according to ordinary or lineal primogeniture, the right of the defen¬ 
dant is prior to that of tne plaintiff unless it cau be shown that the defendant 
separated in estate from the late Maharaja. 

As I have already said, it is the plaiutiff’s own case that the Kaj is an im¬ 
partible estate and so incapable of partition, it fullows, in my opinion, that 
t ere could be no separation iu estate between the late Maharajaand the defend¬ 
ant quoad the Raj. 

In my opinion, the plaint in tbis case cannot be amended so as to disclose 
a valid cause of action. The whole basis of the suit rests upon a separation 
in estate between the late Maharaja and the defendant with respect to this im- 
estate. The suit is ttieretore, ia iny opiuion, irivolouo aud vexatious 
aud 1 order that the same bo dismissed with costs including ail costs reserved. 

From this judgment, the plaintiff apjjealed. 

. Mr. Pugh , lor the appellant. This suits should nob have been dis¬ 
missed on the pleadings. The proposition, that in the case oi an imparti¬ 
ble Raj, the question of the alleged separation was immaterial, is, it is 
submitted, erroneous. The question of separation from the joint family 
19 a material question of fact which* must be decided on the evidence. 
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The best of the right bo succeed bo an impartible Kaj, is whether the clai¬ 
mant was joint with the late bolder, or separate from him. The Privy 
Council bas in numerous cases laid down this tost as deciding the right to 
succeed : see halainj. Natchiar v. The Rajah of Shivagunga (l), Stree 
Rajah Yanumula Vcnkayamah v. Strcc Rajah Yanumula Boochia Van- 
hondora {'>), Chowdhry Chintamun Singh v. Mussamut Nowlukho Eon - 
t cari (3), Pcnasami v. L’tn sami (4), and Voorga Persad Singh v. Doorga 
1 Konwaii {[)), Ram Nnndon Singh v. Janki Koer (6) was tried on the ques¬ 
tion of fact, whether tbero bad been separation or nob. In tbe present case, 
tbe appellant's claim as a joint cousin is prior to tbabof the respondent, a 
separated brother. Jt was [485] admitted in the Court of first instance 
that some amendment of the plaint was necessary. The amendment is of 
a formal nature to shew that the plaintiff’s cause of action arose in the 
lifetime of bis father, as he must be taken to have abdicated in favour of 
his son, or at any rate, if nob on tbe 17th December 1898, on the father’s 
death in 1903, and to make it more clear that the plaintiff claimed priority 
over the sons of his predeceased elder brothers, a6 the kulachar or family 

custom was of succession by the rule of ordinary and nob lineal primogeni¬ 
ture. 

Mr. Garth {Mr, Dunne , Mr. Chakravarti and Yr. B. C. Milter with 
himj, for the respondent. It has been held in the later decisions of the 
Privy Council that an impaitible estate is capable of alienation by the 
holder either inter vivas or by will: Thakur Shankar Baksh v. Dya 
Shankar (7), Sri Rajah Rao \ enk^ta Surga Mahipati Rama Krishna 
Rao Bahadur v. Court of Wards and Venkata Kuman Mah\pat% Surga 
Rao (>■'). It follows that the owner of an impartible Kaj is the absolute 
owner, and the other members of the joint family during the life of the 
holder have no present intoresb in the Kaj, and having none, there is no- 

in Law bhero can be no separation, quoad the 
Kaj. A member may coase to be joint in food and worship, bub not quoad 
the Kaj. All that exists during the life of the holder is a spes successions. 
And this does not amount even to a reversionary right. Nund Kishoro 
Lai v. Kancc ham Tewary (9) was also referred to. 

Mr. Pugh , in reply. The decisions in the Privy Counoil cases cited 
against me cannot overrule the decisions in the Pxivy Council cases 
cited by mo. They must stand together and be reconciled. During the 
lile of the holder ot an impartible estate, the interest of the other mem¬ 
bers may Le a sics succcsAonts , which would bo no prosent interest. 
But this is not inconsistent with tho theoiy that the test of the right of 

succession on the death of the holder is whether the claimant was joint 
with tho holder, or nob. 

Cur. adv. vult. 

[486] Maclean G. fl. Ibis is a suit to recover possession of the 
Durbhanga Kaj estate, ono of great value. The present Maharajah is a 
brother of tho late Maharajah ; and tho plaintiff’s oase is that the prosent 
Maharaiah and tho late Maharajah had long been separate in food and 
worship, and owing to disputes and differences between them, they on or 
about the 28bh of August lb80 became separate in estate and were never 


(1) 0863) 9 Moo I A. 539 
12) ilfc70) 15 Moo 1. A. 883. 
(9) U87G) L. it. 2 I. A. 2G3. 
10 11878) L. K. 5 I. A 81. 
(I8i8) I. L. R. 4 Oal. 190. 


(6) 11902, L R. 29 I A 178 ; I. L.R 
29 Cal. 8*8. 

17) 11867) L P. 16 I. A. 66. 

(8) il699) L. R. 26 I. A 88. 

19) (1902) 1. L. R. 29 Cal. 866. 
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thereafter re-united in food, worship or estate. He further alleges that on 
or about the last-mentioned date tho defendant Maharajah for valuable 
consideration moving from the late Maharajah renounced and relinquished 
by dee! all his claims to any of the properties moveable and immoveablo 
held by Maharajah Mohoshwar Singh or which might have been subse¬ 
quently acquired and added thereto : that the late Maharajah died suddenly 
on the 17th December 1898 intostato and wiabout having abdicated or* 
assigned the Raj, leaving no issue, natural or adopted, but leaving the 36 G 
plaintiff and the Maharajah defendant his brother, from whom ho bad ^ ^ ^ 
been separated as aforesaid, and leaving behind him amongst other 13 c. W N. 
things, the property described in tho schedule to the plaint, whereof ho 838. 
was the owner, being entitled theroto as an impartible Raj, subject to tho 
kulachar custom or usago mentioned in the 10 th paragraph of the plaint. 

The case of the defendant put shortly is that the Durbhange Raj is an 
ancient impartible estate held and enjoyed by the defendant’s family for 
several centuries, and the devolution thereof, and succession to tho said 
Raj are regulated by the kulachar or family custom attaching to the said 
Raj, according to which tho succession devolves upon, and passes, to the 
next immediate male heir of the last holder, to the exclusion of females 
according to the rule of lineal primogeniture : and the defendant denies 
that the rule of ordinary primogeniture -governs such succession as stated 
in the 10th paragraph of the plaint. He also says that it is wholly untrue 
khat the defendant and the late Maharajah became, on the 28th day of 
August 188 O, or at any time, separate in estate, the fact being that, on 
the 20th of August 1880, an arrangement was come to between the late 
[487] Maharajah and the defendant, by which according to the usual 
custom and practice of tbo family, certain properties known as 1 argana 
Bachur were given by the late Maharajah to the defendant to have and 
to hold the same as a maintenance or babuana grant with the same inci¬ 
dents as are usually attached to babuana grants made to junior members 
of the said Raj family. 

In his argument before us, Counsel for the plaintiff relied upon the 
deed effecting this arrangement, and which is appended to the written 
statement, though not set forth in the plaint. The Raj admittedly is an 
impartible estate, and being an impartible estate the defendant could 
not have separated so far as the Raj is concerned, from the late Maharajah, 

All interest, the defendant could then claim in tho Raj, was a spes sucoes - 
fonis which was clearly not a subject for partition. In the suit brought 
by the defendant against the late Maharajah the question raised was 
whether the Raj was partible or nob, and tho compromise was based on 
the condition that the defendant withdrew that plea and not that the 
defendant accepted the terms offered as compensation for the rights which 
he had in the Raj, which in fact was then only a spes successio7iis. There 
was nothing to separate. 

With respect to the case that succession to the property of the Raj 
governed by the rule of oridinary primogeniture, and not by the rule of 
lineal primogeniture, it was conceded that, whether the succession to tho 
Raj was according to the rule of ordinary primogeniture or that of lineal 
primogeniture, the plaintiff cannot succeed unless he can show that the 
defendant separated in estate from his brother, the late Maharajah. But 
if it was an impartible estate there was nothing upon which separation of 
©state could operate. 
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I now pass to Lho question oi amendment. The suit was set down 
for settlement of issues. Counsel for the plaintiff admitted that without 
amendment, the plaint disclosed no cause of action. It is not clear what 
the proposed amendments were, nor is it clear that leave to amend 
was ever asked for : if it wore admitted that the plaint as it stood disclosed 
no cause of action and an am-rndmont was asked for, it would have been 
36 C 481 =r 2 preferable to ascertain what the amendment asked for was, and 

1 C 290=6 11 . 1110 (ouib thought that the amendment was permissible to have dealt 

M. L. T. 11 — vS!bca?Q un the footing of that amendment. But apparently nothing 

13 0 W. N. "’as said as to what the proposed amendment was to be. When the case 
838. came beiore us, Counsel asked for leave to amend, and at the bar the 

amendment ho asked for was of a very formal nature, merely to show how 
the detondant as a third son of Maharajah Kumar Ganeshwar Singh, who 
did not die until the year 1903, had become entitled to the Raj, notwith¬ 
standing the existence of other members of the family, the grandsons, who 
survived the Mahaijah Kumar Ganeshwar Singh. We asked that these 
amendments should bo reduced into writing ; this has been done and they 
assume a different and wider aspect. But the amendments, even if we 
allowed them at this late stage of the case, obly show that the claim of 
the plaintiff is dependent upon the so-clled separation between the present 
a a raj ah and his brother the late Maharajah, and, as has been shown, 
this Raj being impartible, there could be no such separation in estate. 
Apart fiom this, however, in the exercise of the judicial discretion whioh is 
vested m us, we think it is too late, at this stage of the case, to allow the 
amendment, which was not submitted or asked for to the Court of first 
i u stanco. The appeal, therefore, must bo dismissed. We think the suit 
ls a vexatious one, and wo dismiss the appeal with costs. 

Harington and BitE'iT JJ. concurred. 

AJ . ,, .. „ Appeal dismissed. 

Attorneys for the appellant: Pugh & Co. 

Attorneys for the respondent: B. N. Basu & Co . 
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Before Sir Francis XV. boolean, K. 0.1. E. t 
Cmef Justice and Afr. Justice Brett. 

In re Maud Anderson * 

[l5th February, 1909.] 

insolvency—Indian Insolvent Act (11 and 12 Viet. c. 21 ) -Jurisdiction- 

/or Ejectment of insolvent Tenant, o* 

application of Landlord , whether valid , 

rr^D^r n 3PpIlCatl0U I by tho lns°lvent’s landlord, who was an admitted 

shnnM mV espect of arrears of rent, for an order that the insolvent 
should make over possession of the premises to the Official Assignee 7- 

"rV. hat t . her . e was n °tkmg in the insolvent Act, which enabled the 

aga,nst the FJ?***' ^ ^ «* 

A ppeal by the insolvent, Maud Anderson, 
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This was an appeal by the insolvent;, Maud Anderson, from an order 
of Sharfuddin J., dated tlie 21st September 190S, and a subsequent order 
of Fletcher J., dated the 18th November 1908. 

It appears that Miss ‘v^aud Anderson, a boarding house-keeper was 
for some time prior to and at the tirm? of h> j r insolvency a monthly tenant 
of the premises No. 77, Dhurriimtollah Street belonging to one Balovam Das 
at a rent of Bs 300. On the 4 th August 1908, she filed her p tit ion in 
Insolvencv, and on the same day, a vesting order was made, vesting all her ^ 6 T ^ c ^?A 9 g =2 
property in the Official Assignee. Her schedule showed her total liability 
at Rs 2,952, out cf which the sum of Rs. 2,479 was set out as due to the 
landl ord for arrears of rent. 

On the 1st September 1908, Baloram Das called upon the insolvent 
to make over possession of the premises immediately. On her failure to 
do so, on the 7th September 1908, he made an application, before the 
Commissioner in Insolvency, alleging that move than Rs. 3,0 0 was due 
for arrears of rent, out of which he had obtained decrees for 
rent amounting to Rs. 2,843, and praying for “ an order that the 
[§90J insolvent may be ordered to show cause why she should not forth¬ 
with deliver up possession of tho premises No. 77, Dhurrumtollah Street to 
the Offioial Assignee or to the petitioner, and in default why she should not 
be committed for contempt.” 

The matter came on for hearing before Sharfuddin J. on the 21st 
September 1908. The insolvent submitted that no order of ejectment 
could be passed againgfc her on an application in Insolvency ; the Court, 
however, ordered the insolvent to make over possession within a week to 
the Official Assignee. His Lordship observed as follows :— 

SHARFUDDIN J. This is a rule oalling upon tho iosolven', M^ud Anderson, to 
shew eauee why she should cot deliver possesion of Nc. Dba-rUin'toll »b Street 
in Caloutta to the Offioial Assignee or to the applicant, and in default why she should 
not be committed for contempt. It appears that the insolvent filed her insolvency 
Petition on the 4th August 1908, and with that also eho filed a schedule of property in 
poBFCPsion, and in that schedule I find under the beading interest in Led. houses, 
rents and other real estate no mention of any interest in the bouse in qaestioo and 
it is described in the schedule as nil and the only two properties deecrit^d a« m the 
possession of the insolvent are two dog carts and one effios-jaun. Tbo contention on 
behalf of the proprietor of tbs home No. 77, Dhurrumtollah Street, is to the effect 
that the insolvent after being deolared insolvent should have delivered poesessioo of 
the said premises to the Offioial Assignee or to him. So far as the delivery to him¬ 
self is concerned, that part of the case has been given up and the applicant confines 
his case to the first part, nam.ely, that the insolvent make over possesion to the Offi- 
°ial Assignee whioh has Dot yet been done. Under section 7 of the Indiao Iciso'veocy 
Aok, itia dear that all the interest of the insolvent on the making of tne ve*tmg 
order vested in the Offioial Assignee, and under section 21 of the said Act the Offioial 
Assignee has to take possession of all such interest of the insolvent and then to ix t- 
olae his disoretiou as to whetbe? he would keep the property in his possession or L.ot. 

Learned Counsel appearing on behalf of th* insolvent to shew osus* 3 o noene 3 that 
under section 21 all property should le taken posses ion of by the Offio al Assignee 
^bo is to elect whether he will keep possession of the property or not. Undtr tb^se 
oiroamstances, I am of opinion that the insolvent should at ocoe del ver po*»'es»on of 
* he premises to »be Official Assignee. As to her being committed for Contemns that 
I do not think I should do for although the in-o'vent ha- net ditCio-po *n <nt re** 
in the premises No. 77, Dhurrumtollah Street, she b«s re-enbed herself as a ^oa d- 
»ng house-keeper carrying on business at No 77, Dburrumtolinb S reel ‘ do not 
think Hhe has wilfully concealed her interest io the property i qu^uon lai.be 
above ohoumstanoes, I make the ru'e absolute fo f*r as it concern- the delivery o. 

Possession of the premises to the [491] Official Assignee. After the Official A-B>g*-pe 
“ ftB taken possession it will be fer him to decide *'bai be will do with the property. 

He may allow the insolvent to oarry on business in tho premises if he chooses, or be 
may ask the Insolvent to vacate. 1 direct the insolvent to make over possession wnn- 

a week. 
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Thereupon, the insolvent requested the Official Assignee to 
allow hor to reside in the premises, but the Official Assignee refused to do 
so, ami appointed the 98th September 1908 for the insolvent to make 
over vacant possession of the premises to him, when h9 proposed to make 
over possesion to the landlord. The insolvent failed to do so. On the 
13th November 1908, Baloram Das obtained a rule from the Insolvency 
Court calling upon the insolvent, “ to shew cause why she should not 
carry out the order of the 21st September, 1908, and why in default she 
should orb be attached for contempt.” On the l^th November 1908, the 
rule nisi of the 13th November 1908 was made absolute by Fletcher J. 
and it was ordered that a writ of attachment do issue against the person 
of the insolvent on the 28th November, 1908, for disobedience of the 


order of the 21st September 1908. 

The insolvent appealed under section 73 of the Insolvent Act from 
the order of Sharfuddin •!., dated the 21st September 1908, and tho 
contempt order of Fletcher J., dated the 18th November 1908. 

Mr. Avcloom , for the appellant. Tho Commissioner in Insolvency 
had no jurisdiction to make the order of tho 21st September, 1908. It 
amounted to an order for ejectment at tho instance of the landlord against 
tho tenant. There is no provision in tho Insolvent Acb allowing of such 
an order being made. An order of this naturo oould only be made on the 
application of the Official Assignee 

The Advocate-General (Mr. Sinha) (Mr. G. G. Ghose with .him), 
roferred to In re Finley , Ex parte Glothworkcrs' Company (1) with 
reference to the practice prevailing in England The landlord's position 
was one of hardship : the insolvent tenant neither could pay the rent, 
nor would she quit the premises. By [492] section 22 of the Insolvent 
Acb, I was debarred from distraining. The landlord’s only remedy was to 
ask the Court to order his premises to be made over to the Official As¬ 
signee, who would then elect to retain tho property and be open to an 
action brought by the landlord, or make over the property to the landlord. 
Under section 26 of the Insolvent Acb, tho Court had power to make 
a similar order against a stranger: surely, tho Court had jurisdiction to 
make tho order against the insolvent himself. To relegate tho landlord 
to a suit for ejectment, would subject him to loss of rent for a considerable 


interval. 

Maclean C. J. One Maud Anderson bocame insolvent on the 4th 


of August 190^. It appears that she was a monthly bonanb of oerbain 
promises known as 77, Dhurrumbollah Street, at a rent of Rs. 300. On 
tho 7bh of September 1908, an application was made by her landlord the 
practical objoob of which was that tho insolvent should be ordered to shew 
cause why she should nob forthwith deliver up possession of those promises 
oither to I,he landlord or bo the Official Assingoo. That matter oame 
on for hearing, and notwithstanding tho objoobion of Maud Anderson, the 
insolvent, the Court ordered the insolvent, to mako over possession within 
a week to tho Official Assignee. She did nob do that, and tho result was 
that a contempt order was passed on tho 18th of November 1903. v he now 
appeals: and she says that the Court sitting in Insolvency had no jurisdic¬ 
tion to mako tho first order. I think her contention must prevail. I oan 
see nothing in the Insolvency Aot which enables the Court bo mako at the 
instance of a landlord, what is virtually an order for ojoobmont against 
his tenant. It is said that her interest in this house vostod in tho 



(1) (1898) L. R. 21Q.B. D. 475. 
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Offioial Assignee. That would be true it’ she had any interest, but the 
landlord proceeds on the footing tbit the lease had determined, that 
Maud Anderson was a trespasser and that h3 was entitled to immediate 
possession. In this view, there was nothing ^o vest in toe fficial Assig¬ 
nee. If the Official Assignee thought he was entitled to and wanted 
possession, it was for him to have applied to th3 Court. But there are no 
provisions in the Insolvency [493! Aon which enable the Court sitting in ^ ^ 489*2 
Insolvency on a summary proceeding lik e the present to make virtually | q ^ 
an ejectment decree, at the instance, of a landlord, against his tenant. 

The appeal therefore succeeds and must bo allowed with co^s both hero 
and in the Court of hrst instance. The order for committal must also be 
discharged. I regret tho result, because I think the appellant has 

been too smart for the other side. 

Bbeit J. I agree. j , 

Appeal allowed . 

Attorney for the Appellant : N. B. Sarkar 

Attorney for tho respondent : P. L. De. 
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Before Mr. Justice'Coxe a r d Mr. Justice Doss. 

Shamaldh ne Dqtt v. LakshtmanI Debi. * 

[7th August, 1903 ] 

Attorney and Client—Settled. Account, re opening of-Accounts settled on 
basis of Lntaxed Bi,Is-Fiduciary Relationsh-p Onus of Proof tn 
Transactions between Attorney and Client Indepen en „ 

signment of promissory Notes, va'iditv of- Final decr ^ ” ,ea “ g 

of- Contract Act IX of 18 * 2 ), s. 16 Evidence Act (1 of .872) s. 111. 

Where the plaintiff, a solicitor, had acted for the predecessor in title 
of defendants in various matters and bad also from time to ,l P l advanC fi 
ed money to bim and also received various sums on behalf of the 
plaintiff, and subsequently an account was settled on untaxed bills bet- 
ween tbe plaintiff and the said predecessors of the defendants in which 

an independent solicitor acted for the same, aod, as a ^ e .^ u f ' e the 
m rtgage and then three further charges were executed in favour of the 

plaintiff, in a suit to recover the money due on these securities 

Held first that the mere existence of fiduciary relationship between 
J2&Sofem i5l“ i ».U1. tbe elle.' t. 

shown, i el^prima facie case is made out that the bills are extortion- 
ate, or at any rate incorrect. 

Lawless v. Mansfield 1) explained. Lambert v. Still (2), Morgan 
v Higgins (i) and Blat>rave v. Ro uth (41 followed __ 

~“ r Appeai from Original N >. 221 of 

Ambikac aran Muke jee, Oflg. Additional Subordinate Judg. g y 

d-ited Marco 29, 1907 

8q Ui .1841) 1 I),. & v ar . 5t7. '8 B. B. » ^ & a . 620 . 

W [1894] l Oh. 78. 
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Secondly , that if an attorney advises bis client to take independent 
advice and the client does so, it is not the business of the attorney to 
see that the uew attorney is dciifg his duty diligently. 

® Thirdly , that section 16 of the Contract Act taken with section 11 of 

the Evidence Act does not make it incumbent upon the attorney that, in 
- 2 order to prove bis good faith, he must prove that all the accounts on 

which the settled account is based are correct. 

. Fourthly , that according to the practice prevailing in the Original 
side oi the High Court, taxation of bilb; of solicitors b is optional, and 
bills are often adjusted without such taxation. 

Monohur Doss v. Rotnanauth Law (i) distinguished. 

Fifthly, if parties to a promissory note agree that, on the debtor 
executing a bond in favour of a third person, the creditor would can¬ 
cel the promissory note, the arrangement would be a perfectly valid 
contract although a promissory note is a negotiable instrument. 

Lastly , that where an order in precise term3 orders accounts to be 
taken it is a “decree.” 

Coyerji Luddha v. Morarji Punjab) not followed. Rahimbhoy 
Hobibbhoy v. Turner (?) followed. 

[Ret; 6 I C. 3J9=13 0 t. J. 469.] 

Apphal by the plaintiff, Shamaldhone Dutb. 

Tbis was a suit to recover money duo on an indenture of mortgage, 
dated the 6th October 1898, and on three- indentures of further charge 
on the same properties, datod respectively the 4th April 1900, 11th May 
1901 and the 3rd August 1903. 

The plaintiff was the attorney, for a long series of years, of one Rad- 

hanath Mukherjee, deoeased, whose widows aro the defendants Nos 1 and 

2 in this suit and whose mother was the defendant No 3. The mother 

died after written statement on her behalf was filed in the present 
suit. _ ■ 

In pursuanoe of an order of the High Court, Mr. R. Belohambers, who 
had been previously appointed Receiver of the immoveable properties allot¬ 
ted by a partition-decree of tho High Court to the said Radhanath Muk- 
herjee, together with [495] Radhanath and his wife, executed in favour of 
the plaintiff the mortgage doed for Rs. 25,000 on tho 6bh October 1908 to 
meet debts and a decree in suit No. 227 of 1877 against the estate. Un¬ 
der another order of tho High Court, passed in the same suit No. 227, the 
Receiver, with the other two, executed the indenture of the first further 
charge for Rs.5,000 in favour of the plaintiff on the 4th April 1900. Under 
subsequent order of tho High Court, they executed on the llbh May 1901 
the indenture of tho second further charge for Rs. 7,500 in favour of the 

P * no, a ° n ’ undor an ordor cf fche High Court passed in the same 

t f 0 - R f ?2 l,1 - ver . whon disohal * ed P la <*d Radhanath and his 

perties belonging to Radhanath and made over to Radhanath alone all the 
papers of the mam estate and placed him in possession of all other 

Ti ! m “ oveal>, f • Mor ° than a year after this, Radhanath 
! o! d Q I . n n f ^ 0Ur °m th0 o P ' aintiff th0 ^denture of tho third further 

the last indenture was sta ted to bo male U p of intorost on the mortgage 


( 1 ) 11878) T. h. XI 8 Ga\ 478. 
(3) 1886) I. L. B. 9 Bom. 188. 


(«) (1890; I. L. B 18 Bom. Ii5; L B, 

18 i a n. 
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and the following two charges, promissory notes executed from time to 
time by Radhanath in favour of the plaintiff and in favour of another, 
with interest and costs due to the plaintiff. 

Defendant No. 2 really contested the suit, putting the plaintiff to 
the proof of all the ma' erial allegations ol fact in the plaint and contend¬ 
ing, inter s-lia, that inasmuch as the plaintiff s bills of costs were not 
taxed, as they ought to have been, under an order of the High Court, the 
plaintiff should not be allowed to recover tho sum before taxation. 


1908 
AUG. 7. 

APPELLATE 

OlVlL. 

36 C 493=2 
I. C 553. 


The Subordinate Judge upheld the contention of the defendants 
bolding that the bill of costs should have been taxed, and that as it was 
not done, accounts of the third further charge should be re-opened, the 
bills taxed and then a commissioner appointed to take accounts and a 
decree drawn up thereafter, The plaintiff thereupon applied for taxation, 
but tbe Taxing Officer deolined to take the bills after this long lapse of 
time. The plaintiff, therefore, preferred this appeal. 

[496] Babu Earendra Narain Milra iBabu Tarhit Mohan Das with 

hind, for the respondents, raised a preliminary objection that no appeal lay 
as the decision of the Subordinate Judge was not a final adjudication, and it 
did not direct “ accounts to be taken " in the technical sense of the_words. 

The older was only interlocutory : Coverj% Luddhu v. Morarji trunja* 


Babu Pmvash Chandra Mina ( abu Eira Lai Sonyal with him', for 
the appellant. The order is a final adjudication. It finally decided the 
dispute between the parties and set aside tbe third further charge an 
declared that ib was not binding on the defendants, If a decree e P as ®® 
on the basis of the taxed bills such a decree would not be a decree on the 
further charge in the suit, and so far as the validity of the final oharge i 
concerned, the Court below has finally determined the same. ? 
Buhmbhoy Uabtbbhoy v. Tumor (2), DulhtnOolab Boer y. Badha Dulm 
Boer (3) and Jogonsnury Debea v. Eailash Chwndra Balmy (4). Fu , 
tbe order of tho Subordinate Judge was an order direo g 
taken ” and is a “ deoree ” within tho meaning of section 2 of the uv 

Piooedure Code. 


The accounts of a solicitor cannot be re-opened unless’ ®[, r0r 

overcharge be proved. Mere general charges of un ue i , ts 

justify a Court to re-open settled accounts, specia 1> w 6 _ 

are settled under independent advice. I rely on am er . ’ 

Lewes v. M,rg,n (6j. Biekson v. Ayolward (1) and Mohesh, hamra bom 

v. Badha Kishore Bhuttacherjee (8j. fhe cucumstan Hifierent 

Monohur Doss v. llomanauth Law (9J were. quite diflerent 

In the present case there was independent legal advme 

remissions were allowed, evidence of settlem* fi vidence that 
[497] has been clearly established, and there is positive evidence that 

there was no undue influence. 

Babu Earendra Nurain Mitra, for the respondent. As “ 

stands in a fiduciary relation to bis clients, settle,! acoounts between hem 
can be re-op,nea ^ecific errors Wing alleged . Lawless 

U) 118-6) I. L K. 9 Bom 183 { f 1 ' ‘ 3 , 230 

, TO ( s o 1. L B. 1. B m 4-8 (1890) $ b J. f 5 

t h. H 16 B-m 156 ; b- h 18 1 A- 0. | ruo - 12 U W N 48 

(8) 0892 I. L. R. 19 C»1 463 12 £ £ 3 LaL 478 . 

») (1897j I. L. B. 24 Cal. 725. < 9 ' 1 lbK > *• 


36 Cal. 498 


IHEIAZl EIQB OOUBI BH?OB*6 


£JoL 


1908 Mansfield , 1, Lewes v t Morgan (2) and Dickson v. Ayalward (8) are 

Aug. 7- distinguishable, 

APPELLATE A solicitor must always be n ady with his accounts. Assuming that 
Omi/. a0Counts arc ali r and proper, still they should bo gone into to disarm 

-' suspicion. As regards a ■'olicitor s duty to his client about accounting, 

36 c - 5 ®® a2 609 Brojendru Naih Mullick v. Luclchimom Da*see (4). Usmut Koowar v! 

Tay<er i5j and In the Matter of Thakur Dassce Dassce (6), Monohur 

Doss v. Romanauth Law (7) is praotically on all fours with the present 
case. 

The promissory notes in favour of Prakash not being assigned by 
him oannot confer any title to the plaintiff : Muhammad Khumar AUv. 
lianga Rao 18 ), Muthar Sahib /V araikar v. Eadir Sahib Marailcar (9) 
and Arunachala Rcddt v. Subba Rtddi \10), 

Babu Pravas Chandra Mitra, in reply, referred to Morgan v. 
Htggtns (11) and blagrave v. Routh (12). 

r Cur. adv. vult . 

bOXE and Loss This was originally a case of considerable 
complexity, but for the purposes of this appeal the matters essentially in 
dispute may bo stated at no great length. 

^ke plaintiff, Babu Shamaldhone Dutt, was the attorney of ono 
Kacibanath Mukheijeo, a gentleman, who apparently devoted much of his 
life to litigation. 1 he indulgence of this [498] tasto involved him in 
great expenditure, and the plaintiff advanced him considerable sums 
towards meeting it. For tbeso advances, Radhanath Mukberjee exe¬ 
cuted at first a mortgage and then threo further charges in favour 
of the plaintiff, and the plaintiff brings this suit to recover the money 
due on those securities. Wo are not concerned in this appeal with the 
original mortgage and the first two furthor charges. 

The third charge was executed on tho 'exd August 1903 for a considc- 
ration of Rs. 2 i,00j whioh, exoAuding tractions, was made up as follows jo¬ 


inter est on mortgage and provious two charges 

Promissory notes executed by Radhanath lor 

advances made by tho plaintiff from time to time 
Interest on tho same • 

Promis c oy notes executed by Radbanatk in 
favour oi Prakash Gkosb with interest 
Costs due to plaintiff 


Rs. 

6,468 

14,*70 
1,451 

6,163 

13,693 


^ . , Total ... 49,645 

Deduot sum received by plaintiff from Radba ' 

N ft til S QSfcflto 

Remitted by plaintiff out of tho sum of Rs. 13,693 above 7,093 

21,546 


Balance ... 21,000 


(1) (HMD 1 Dr. & War. 567 : 
66 B H, 1.03. 

(2) (if29j 9 Y. & J. 280. 

(8) 8 Mol (Ir.) 16. 

(4> (1102, I. • . R 829 Cal. 696 
•6) (1M)6 2 W. Tl. 807. 

(0; (1906) 1. L. B. 88 Lai. 827 


(7, imP) I. L. R. 8 Cal 478. 

(8) 1901) I. L. h. 24 V„d 654. 

(9> (I '06 I L E. 28 Mad. 644. 

(10) (1907) 17 M. L J. 898. 

(11 (1869 1 Gif 270. 

t l I a J i 18 " 6 ' 8 DtQ - M * 8- W0 i 86 L. 

J. Ch. 80, 
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The Subordinate Judge with respect to the first item oi Es. o,4< e i90S^ 

has left the calculation oi the proper amount to be setth d when accounts &UQ - 7 - 

are taken. Ho is apparently satisfied oi tiro liability oi Radbanatk on the AmiLA5 , t 

hand notes, hut with respect to the sum oi Rs, 13.5 J3 bo has held oil the 0lVIIj> 

- — -r mi tut plaintiff 


r* r. r . 


authority of Monohur Doss v Born an ant ". Law 1) that . , 

ought to have had his bills taxed, and that as he did not have thorn ta.ed SO C. 3s3 -2 

[499] the accounts oi the third further charge should be re-opened. A o- »• 
oordingly he'directed that the accounts relating to the third bather chaigu 
should bo re-opened, that the plaintiff should get bis bills taxed and then 
lofiie them in Court; that then a commissioner should bo appointed to 
take accounts and thereafter that a decree should bo diawn up under sec- 
tion 89 of the Transfer of Property Act. 

The plaintiff then applied for tho taxation of his bills But we are 
told that after this lapse of tirao, tho Taxing Officer decline - - ~ 

bills without the orders of the Court. As the bills were old °Uls and 
related to several cases, tho orders of tho Court could no ^ave ee 
obtained without several applications, and as this would have co-u mono , 
and tho result was doubtful, the plaintiff decided present o * 1 ^ appea. 

The appellant takes objection to the finding cf the Subordi^a c 
various questions of fact, but' tho main ground oi the appeal is that the 
Court should not have ordered tho accounts relating to the th.i c arge 
be re-opened, 

A preliminary objection is taken that no appeal lies ^ 

the Subordinate Jud^e does not amount to a deccoo as defined in the uvii 

Procedure Code. It is urged that ail that the ou.bordinate Ju go ‘ 
is to order the plaintiff to have his bills taxed ami that tho s ago ^d a t¬ 
ing accounts-to be taken has not yet bo-m reached nor has any u„ht 

olaimed been as yet adjudicated upon, so far as the third 

earned. Reliance is plaoed on tho decision in Govcrji La < cfatement 
Pnnja (2j. But ii that case can still be regarded as a “ireo statement 

oi the law after the decision in Bahrmblm Eubibbh •// v l^ f a e £ond-mte 
does not really help tho respondent much In that case the 
were held liable to pay halt oi whatever sum the Government > V 

EQ’ght certify to be duo for ceroain work Further onqu - e 3 

and a final decree was mado later. The defendants appoa against 

argued that the first ordor was a decroe and that a JtPP ° ao(j 

it was barred by limitation. The Court aeld h -whethoc it 
[500] an adjudication that decided tho suit, and on cl e p “ lds 

wa,s an order directing accounts to ho taken they observed . ordor 

directing accounts to be taken’ are precise and technioa , ~ deoree ” 

does not fall within that description we must hold that it is not a « 

The natural inierenoe is that i£ the order had, in P r0 oi regarded it 

definition oi a deoree with extreme strictness far more .in such ^ 

where ii the order complained of was regarded as a ee , 

barred by limitation, than in a case like the present, wham toe sole qu^ 

tion is whether the appeal should be made now or a httl ■ 
some fmther orders, more or less of a formal ohMWter, havei b thQ 

It must be remembered that the nlaintiff bas end eavoured to oatry-___ 

_ _ _^ _ _. . » r. o 


ID i 87m) I. L, R. 8 ObI. 478. 

W) U885) I. L. B, 9 Bom. 188. 
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orders of the Court, and that it is only when he has found that they cannot 
be carried out without expanse and risk that he has preferred this appeal. 

Tie matter, however, may be put on a wider ground. The point on 
which this appeal almost exclusively turns is the question whether the 
accounts relating to th‘ third charge should bo re-opened. The third charge 
5 contains a formal covenant to pay Rs. 21.000, and the effect of the learned 
Subordinate Judge's decision is that the defendants are held not liable to 
perform this contract, as it stands, because the plaintiff being in a position 
of active confidence towards Radhanath Mukherjee has failed to prove that 
he exeroised no undue influence. This seems to us a clear adjudication, 
deciding the suit so far as the third charge is concerned. The fact that the 
learned buboidinate Judge intends hereafter to adjust the equities arising 
out of the contract does not in any way do away with his adjudication 
that the contract, as it stunds, is nob binding on the defendants. We think 
therefore that the Subordinate Judge’s order is a decree, and that the 
objection, that no appeal lies, must fail. 

We turn now to the main point in dispute, namely, 
whether the defendants, who arc the successors in interest of 
L*oi] Radhanath Mukherjee, are entitled to have the accounts relating 
to the iurther charge ro-opened, on the grounds that the plaintiff ought to 
have bud his hills of costs taxed, and that, as he did not have them taxed, 
they must bo further examined bofore they can bo aooeptod as sufficient 
consideration for the mortgage. 

Several English and Irish cases have been laid before us on this point. 
Rut in our opinion tbo authorities oited do not bear out the defendants' 
case. The contention of the defendants is that an attorney, being bound 
to have his bills taxed, is liable to have his bills re-examined, if be sues on 
a bond to pay a sum found on a settlement of untaxed bills to bo due to 
him. Eow, the decision in In re Webb . Lambert v. Still (l) is wholly 
ugainsb the contention, hub the learned pleader for the respondent relies on 
Lawless v. Mansfield (2j. That oase certainly goes a great way in his 
favour, bub it is not of so high an authority as the decision in Lambert V. 
bull ( ij, and even in Lawless v. Mansfield (2j all that was decided was 
that “ where the relation of attorney and olient subsists, in questions of 
accounts between the patties the common rulo (that accounts will be re¬ 
opened only on errors being proved; docs not provail. Though the party 
only alleges generally that tho accounts arc erroneous, tlio Court will make 
a clecreo opening tho accounts, if sufficient cause bo shown.” Ibis not 
laid down that the mcro existence of tho relution of attorney and olient is 
sufficient, in tho absence of all reasons for suspicion, to justify disregard 
of a formal contract and tho re-examination of tho accounts on which it 
is based. That the words “ if sufficient causo be shown " are not mere 
surplusage was pointed out in Morgan v. Higgins (3) and in blagrave v. 
llouth it was held that what was said in Lawless v. Mansfield 12) 

was not meant to apply and could not apply to a mortgage for bills of 
costs only. • f 

In our opinion, therefore, these oases do not justify us in holding, in 
the absence ol evidence that there is anything open to suspioion in the 
third further charge that the plaintiff is [602] bound to show that the 
hills, lor t-be payment of which the bond in suit was in part given, were 

just and reasonable. 


(1 [ 894] 1 Cb. '»b. 

W \irn) i Dt. & War. 557 ; 68 £v. R, B08. 


(3) (lftf-9) lGif. 270. 

(4) (1866) b Do. G. M. & G. t20. 
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Passing from the consideration of thcso cas^s, which affcor ah arc n 
safe guide in this country only in so far as they arc in accordance with 
the provisions of the Contract Act, wo may a id that nothin* in the 
Contract Act requires the vc-opening of the accounts. Section 16 only 
presumes undue influence by a person in a position to dominate fch* will of 
another when the contract appears on the face of it to he unconscionable 

Section 111 of t he Evidence Act throws upon a parson standing7„ a 

fiduciary relatnDn to another the burden of proving that he ac^d in *ood 
faith The expression ‘ good faith 11 is not defined in the Evidence Act 
Put to P'ovo the good faith of a contract it certainly is not nocee^n' 
to prove that all the accounts on which the contract is has -d arc correct 
• 1 “ mam-stay of the respondent's case on this point is Hie decision 

\nMonohur Doss v. Ro^anouth Law ( 1 ) alroadv cited Undor the rules or 

ZrmZ d he 0riginal Sid 3 rBel ^ambers 358) attorneys have to have 
ad costs he ,s liable to be struck off the rolls. To this rule jrowever th^ 

afl 81 cases a ? Xe f-^ a * > ^ l0 rtdo baS no * i bePn obser VGrl since Ifififf that in 

leaTent r rt iS , deem0d fc ° be optiona1 ' and bills of costs are n S 

nn inr) , tbese bl Is fcaxe d, bufc b ’ q client refused. His client had 

latte/suedirJv, 6gal a .. dVice aDd was fche clienfc ot the attorney ti’l the 

h0whicb tho former had given him for the 

arbitrator - 110 0 n r^" S b 'd s .°.j co<; t s ' and he bad a case before the attorney ns 

openedlnd t-„ that th<3 clien,i Wa<! en,;itl0d fco bavp the bills re. 
a P good deal In pr0<,enii caqe - however, the attorney had dene 

them in the^av• tha " offer 1,0 bavo biq bi,lq taxed. He had fi'ed the hulk of 

ed As he h J 9 P ?j 10d fcbat they lay in that office to have them examin- 
[5031 that m P J a ’, d tbe tax bimSfi1f in advance, it is natural to suppose 

Another-nnint/n-ep 7 m the examination of the bills was not duo to him. 
client had inn ° f d ' fferonc9 between this caso and that cited is that tho 
getting it. depend0nfe legal advice, or at any rate the opportunity of 

/a^ecaMthn^S 0 " s .^ haUhe defendants are hound to make out a Prims. 
they oan act- Itn ' n ? were ext °rtionate, or at any rate incorrect, before 
given for theiS C £ Urt ^-examine them in a suit on a mortgage bond 
in our oninfen ^ ?charg0 ' We at the outset that they have failed 

but thoughthe 5 ? Ut SUC \ 3 - CaS0 - Tb0 bills have been Produced, 
examination “ ? alntl ’ ff bas been subjected to a long and harassing cross- 

items in the’lm a q J3 7 estlon bas baen P nfc to impugn the accuracy of tho 

has been^L ^ perhaps leave fche -matter th^ro. bufc as ifc 

plaintiff d W0 tbmk that we should, in justice fco fche 

shows concliiQivii JlM ®^ lde ” c .° ? n fcbe ofcber ^de, which in our opinion 

in fact treated him with liberaHt^^ ^ n ° advantage ot Radhanafch . but 

in Amil°l Qno 0 t ' a AV 0 ?u wb ! ob terminated in the third further charge began 
Mr Bflh'u u M , feime Rad hanafeh’s property was in fche hands of 
in a snif k r mb f[ S 1 ’ who bad been a PPoinfcod Receiver, as far hack as l c 95, 
nafch at ^ R a]a Srinafch Roy. The plainfc'ff swears that; Radha- 

theoricrin 1 3 k v“ e ®? am i neci the accounts and fche draft bills, the hulk of 
full bl I s bQln ^ in thQ officio, and agreed fco pay Rs. 6,500 in 

-- of them, fche sum of Rs 7 ,093 being remitted by fche plaintiff 

(1) (1878) I. L. K 8 Cal. 478. 
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ab the entreaty of Radahnatb. This story is corroborated by the plaintiff's 
partner and by SatyaCbaran, Radhanatb’s mother’s first cousin. This 
gentleman lives in a house of the plaintiff and his independence is attack¬ 
ed. There is al c o a slight discrepancy as to whether the transaction 
was off- cted in bho house or the office, but we attach no importance to it. 

It is probable that the business was not finished in a day and was discussed . 
beth at home anu at office. If tins evidence stood by itself wo should 
consider it entitled to respect, even if it. were net regarded as conclusive. 
The witnesses are respectable people and their evidence stands wholly 
[504] uncontradicted. But it does not stand by itself, but is, on the 
contrary, strongly corroborated by all the circumstances of the case In 
the first place Radhanath was not the man to agroe to pay Rs. 6.500 
without good reason. An attempt has been made to represent him as 
incapablo of business. But the evidence of Mr. Belchambers shows that 
he was a man of ordinary intelligence. He seems to have boon always 
engaged in litigation. Priyanath, the principal witness for the defendants, 
says that he u c rd not to listen to any one, and that though ho took advice 
he did not act upon it. Thu description given of Radhanath by this wit¬ 
ness suggests rather an obstinate, headstrong man, not prone to take 
advice and not likely to enter into agreements to pay large sums of money 
for bho asking. Vet not only did ho agree to tho payment of Rs, 6,600 
on account of those bills, but be repeated that agreement a year later, and 
during his life never showed any signs of desiring to resile from it. The 
further charge was recognised in a written statement filed by him a year 
later, in Juno J 901, and interest was paid on it up to July 1904, a few 
months before his death. It is nob improbable that if ho had lived, this 
defence would never have been sot up. The bulk of tho bills, as we have 
said, had long been deposited in tho taxing office, an i tho tax had been 
paid in advance. Noroasonfor depositing them thero can be assigned 
except that bho plaintiff desired to have them taxed. This fact itself 
suggests that tho bills were nob extortionate, for if tho total of a bill is 
reduced by a sixth by tho Tnx ng Officer, the attorney has to pay the 
whole tax Included in tho accounts o ( the third chargo are some taxed 
bills, and the largest of them was reduced by 10 per cent only. This is an 
indication, so far as it goos, that the plaintiff’s hills, at any rate those sent 
in to th) Taxing Officer, wore not extortionate. 


There is also another circumstance in the plaintiff’s favour, Tho set¬ 
tlement of accounts was in April 1902. In tho following month tho estato of 
Radhanath was released from tho charge of bho Receiver, and handed over 
to*tho joint management of Radhanath and tho plaintiff. Tho plaintiff was 
in [605] so’o charge of tho receipts and expenditure, paying Radhanath ft 
fixed monthly allowance. This arrangement was of course favourable to 
the plaintiff, and it may reasonably be inf< riod that he and Radhanath 
had arranged together for tho payment of Raja Snnath Roy, and the 
transfer of tho estato from the Receiver t^ their hands. All this must 
have taken some time. It seems very unlik ly that the plaintiff would 
have • el< cted this occasion of all others to try to obtain Radhanath’s assent 
to pay off his dues, if those dues wero really extortionate. Radhanath 
mbht easily have discoveied the fact, if really ho was being cheated, and 
in that ci c o the plaintiff s chanoos of obtaining with his aid joint posses¬ 
sion of the prope ty as s- cuiibv for his advances w uld have been seriously 
jeopardised. He hud every reason at that time to keep Radhanath in good 
humour, an object whioh an untimely insistence or an extortionate bill 
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would probably have frustrated. All these circumstances indicate that the 
bills were reasonable. No doubt if they had been taxed the ^um of Re. 
13,593 would have been reduced probably by a sum between one and two 

thousands. But we have no douH that Radhanath was greatly benefited 
by this agreement to pay only Rs. 6,500. 

t This suit, however, is not based on the promissory note for Rs. 6 500 
which Radhanath executed in April 1902, but on the further charge which 
was executed lj years latn*. If really the promissory note was extortion¬ 
ate, it is difficult to believe that Radhanath would not have discovered 
the fact by July 1903. The conduct of the plaintiff at the time that the 
further charge was executed completely exonerates him in our opinion 
from any suspicion of bad faith. He advised Radhanath to consult an¬ 
other attorney and accordingly Radhanath went to Mr. J.C. Dutt. Mr. Butt 
examined the draft, suggested alterations and examined the zemindari 
accounts. As to whether he examined the plaintiff's bills of costs, 
there is some conflict of evidence. Mr. Dutt says that be did so,' 
while the plaintiff and his partner say distinctly that Mr Dutt did not 

r^Ac-i^ tbe bil1, But ib is P° ss8ble fch0 y ma V nofe bavo known the 

L°0oj facts. The bills, if thev were examined at all by Mr. Dutt, were 

examined by him at his own office and were brought to him by Radhanath. 
rCadhanath may well have had some diffidence in re-examining bills which • 
he had agreed to pay a year beforo and may have obtained them surrepti¬ 
tiously from the plaintiff’s office. This is of course a mere conjecture, 
but some such conjecture is necessary to explain the facts. Not only does 
jp ^ swear that he examined the bills, but it appears that this matter 
o Kadhanath’s liability for Rs. 6,500 on account of these bills was entered 
m ™ by Mr. Dutt himself, and it is difficult to see where he obtain¬ 
ed this information if he was not consulted on this very nomt W Radha¬ 
nath. The plaintiff evidently did not suggest the inclusion of this liabi¬ 
lity m the further charge. 

1 • f-ff aby ’ nob su ££ esfee ^ fc hat Mr. Dutt is in collusion with the 
p amtifL There is nothing to rebut the plaintiff’s statement that he did 
no advise Radhanath to consult any particular attorney. Radhanath 
apparently went to Mr. Dutt of his accord and Consulted him. 'Even 

^ r * did examine the bills there is nothing to show 
a the bills ^ere withheld from him, or that he would not have been 
^ en j?” opportunities for examining them if he or Radhanath had asked 

the VltSu In t . beSR circumstiances ’ even Mr. Dutt did not examine 
, - 1 s, /be fact is of no importance. An attorney may be hound in 

Bi am Clrcum stances to advise his client to take independent advice. 

\ w hen he has done so more cannot he required of him. It not his 
usiness to see that the attorney selected by his client fulfils his duties to 
aQ d* s g^lty gf no remissness or negligence If he sond^ his 
de D ano ^b 0r attorney and is ready to comply with all reasonable 
mands for information, he cannot be expected to do more or to be 
responsible for another’s omissions. 

Tfd’b re g a rd to this question of the costs due to the plaintiff, it is 
gen that, though he received Rs. 7,100 from the Manager of the Jun c i 
. as costs, he credited Radhanath with only Rs. 4,860. To this it 
is replied that the sum of Rs. 4,860 was [507] paid by the Receiver in 

Va f C f‘ and when ifc was recovered from the Junsi Estate the sum was 
edited to Radhanath. The rest was due to the plaintiff as costs bet- 
weeni parfcyjand party incurred after ‘December 1901, and therefore had 
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nothing to do with the account of the sum of Rs. 6,500 whioh related to 
oo-ts between attorney and client incurred up to Deoecnber 1901 The 
materials on the record do not justify any clear finding on this point 
and therefore do not justify the re-opening of the account of the plaintiff s 

88 0. 193 =2 We have no doubt that Radhanath was greatly benofited by the 
1 0. 888. plaintiffs acceptance of Rs. 6,500 in full discharge of his bills of costs^ We 

think that beforo the further chargo, on which this suit was based, Radha¬ 
nath had a full opportunity of taking legal advice on his liabilities, of 
which he availed himself as far as he and his adviser thought neoessary. 
The case is therefore quite distinguishable from Monohur Dos* v. Roman- 
auth Law (l) which decision indeed proceeded on the special circumstances 
of the oase rather than laid down any general principle of law. Taking 
this view, we find that the defendants are not entitled to have the ac¬ 
counts relating to the third further charge ro-openod on the ground that 

the plaintiff's bills of costs wore not taxed. 

This is by far the most important point in the case and it is not 

necessary to discuss the other points at much length. The other items of 
the accounts are attacked in cross-appeal. With respect to the sum of Rs. 
6,465 on account of interest on the former charges, it is. said that if the 
payments of interest made by the Receiver hid been credited on the days 
of payment, the sum due on this account would have been much less. On 
the other hand it is said that, as the mortgage and charges provided for the 
payment at certain rests, it was right to credit the money on the date of 
the rests and not on the days of payment. The matter has not been 
discussed by the Subordinate Judge. No account showing how interest 
has been overcharged, has been laid before us by the learned pleader for 
the respondents, and all that we need say on the matter is 
[ 508 ] that we have been given no satisfactory reason for re-opening the 
account of interest given in the further charge. 

As regards the sum of Rs. 14,870, it is urged that there is no proof of 
the appropriation of the money advanced on the hand-notes to the repairs 
of the embankment or to the payment of the rent. But most of these 
notes were executed before the estate was released from the control of the 
Receiver. The largest sum, namely, Rs. 6,100 was advanoed in January 
1903, after the estate had been released, but this was paid to satisfy the 
decree of Harendra Lai Roy, under whioh the property of Radhanath had 
been attached. We are informed that this was the property in suit, hut 
the fact that this point has not been fought out in the trial of the oase 
indicates that the opposition to these hand-notes is hopeless. The next 
largest sum, t iz. t Rs. 4,100 was advanced while the estate was still in the 
Receiver's hands and is credited in the Receiver’s book. 

With respeot to the payment of Rs 6,163 on account of hand-notes 
executed by Radhanath in favour of Prakash Ghose, the plaintiff's grand¬ 
son, it is urged that the hand-notes were not really paid off, and that as 
they were not endorsed by Prakash Ghose in favour of the plaintiff, the 
payment is not a valid consideration for the mortgage. The first point 
seems to us of no importance, even if we saw any reason for doubting the 
unrebutted evidenoe of the plaintiff and his grandson that the notes were 
paid off. It is perfectly clear that the money was due and that the parties 
met to arrange about its payment. If Prakash Ghose told Radhanath that 
on his executing the mortgage in favour of the plaintiff ho (Prakash Ghose) 


(1) ( 1878 ) I.Tj. H f 3;0al. 479 





VUJ MATHCRA NATH V. BASANTA KOMAR 36 Cal. 810 

would cancel the band-notes and Radhanath agreed to this arrangement 1908 
that would be a perfectly valid contract whether any money changed aug. 7. 
hands or not. As to the second point, it does not arise at all. It has —- * 

een pointed out that an assignment of a negotiable instrument can only 
be effected by endorsement. But here notwithstanding an inaccurate 0lTO u 

remark in the further charge, there was never any question of an 36 C. 493=2 
assignment at all. The partios did not wish to negotiate the note, I# C. 553. 

pub an end to 5 an< 3 to say that a negotiable instrument 

L&U9J can only * be put an end to by endorsement, is obviouslv in¬ 
correct. 

Another objection raised is that the plaintiff had no right under the 
order of this Court of the 22nd May 1902, to devote a portion of the sum 
ol Rs. 14, 452 in his hands to the payment of his bills for Rs. 6, 500, as 
•r a j or d 0r authorised the plaintiff to manage the property with 
adhanath and to apply the balance of the income after the charges had 
een paid to the payment of his incumbrances. But, in the first plaoe, 
he order was an enabling order. It authorizes the plaintiff to apply the 
alance to his incumbrances, but it did not render it obligatory on him 
° do so. Secondly, it is clear that there was no real balance at all, and 
consequently no portion of the balance was applied to the payment of the 
P amtiff s bills. The plaintiff had advanced at least Rs. 14,870, a sum 
in excess of the amount of Rs. ^ 14,452 in his hands, towards the expenses 
° the estate, and had no balance over to apply to his mortgage.. 

We think, therefore, that all the grounds put forward for re-’opening 
the accounts relating to the further charge fail. The result is that an 
account will be taken of what will be due to the plaintiff on account of 
the mortgage and three further charges with intereso and costs of both 
Courts on the 7th February 1902. If the defendants fail to pay this sum 
on or before that date, the plaintiff will be entitled to sell the property 
hypothecated to him in the usual way. 

The decretal amount will bear interest at the rate of 6 per cent, after 
the said date. 

The cross-appeal will be dismissed with costs. 

Appeal allowed . 


36 C. 510 (=2 I. C. 572). 

[510] APPELLATE CIVIL. 

Before Mr. Justice Mitra and Mr. Justice Ghitty . 


Mathura Nath Roy Chaudhubi v. 

Basanta Elmar Chakravarti* 

[13th November 1908.] 

Appeal— Bengal Tenancy Act (VJJI of 1886), s§. 106.109A— Civil Procedure Code (Act 
XIV of 1882), ts. 568, 660— Appeal from Ordtr under I. 106 of the Bengal Tenancy 
Act, if.lue to UiQh Couit. 


Section 688 of the Code of Civil Procedure doea not apply to orders under 
§. 106 of the Bengal Ttn*noy Ao*. 

Heid, luriher, that a 109 A, sub ecotioo (3) ol the Bengal Tenancy Aot limit! 
the povrer ol the High Ltuit io the heating ot seootd appeals and not appeals 
liom orders either under s. 668 or e. 660 of toe Code of Civil Procedure. 

— - — . — -—---■ ■ ■■■■ —» — * — — ~- - - 

* Appeal from Order, No. 625 of 1907, against the order of J. D. Cargill 
Judge ot Baokeiganj, dateu May 10,1*07. 
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Molhur Chandra Majumior v. Tara Sunkat Ghose 1) rtlied oo. 

[Ref : 12. I. C. 74f =14 0. L. J. 4SJ.] 

Appeal by tho petitioners, Mathuranath Roy Chaudhuri and others 

for revival of appeal in the lower Court. 

An appeal under section 109A of the Bengal 1 ©nancy Act was filed 

in the Couib ot ihe District Judge of Backerganj on the 31st January 19 j 7. 
The hearing of the appeal was fixed for the 18th April. On that date the 
appeal was not heard for want of time and the Court fixed the 3rd May for 
hearing of the appeal. The appeal was dismissed on the latter date in 
default of the appellants. A petition for revival of the appeal was hied on 
the 9th May and was rejected on the following day. The appellants, 
thereupon, filed t his appeal against tho order dismissing the application. 

Babn Gunada Charan Sen , for the respondents, took a preliminary 
objection to the hearing of tho appeal contending that seotion 588, 0. P. C., 
did not contemplate appeals in such cases. 


[51 lj Babu Janaki Nath Pa\ for the appellants. The recent case 
of Hare Krishna Mihanti v. Bhusan Chandra Mahanti (2) is in my 
favour. 

[Mitra J. Tho case you cite is inapplicable. It was a case under 
the old Act.] 


Mi^tra and Chi tty JJ. A preliminary objection has been taken to 
the hear ng of this appeal on tho ground that section 588, Code of Civil 
Procedure, does not apply to proceedings under section 1U6 of the Bengal 
Tenancy Act. Section 109A, sub-section 3, confines the power of the 
High Court to the hearing of second appeals and not appeals from orders, 
either under section 558 or section 560. In Molhur Chandra Majumdar 
v. Taia Sunkar Ghose (3) this Court declined to allow an appeal from an 
order under section 552, Code of Civil Procedure, made by a special Judge 
exercising tho powers given to him by section 109 (A). The same prin¬ 
ciple also applies to this case. We accordingly dismiss this appeal with 
costs. 

. Appeal dismissed. 


36 C. 512 (=2 I C. 672). 

[812] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Franois W. Maclean K. C. I. E. t Chief Justice t Mr . Justice 

Hurington end Mr. Justice Brett. 

In re II. R. Cobboed, an Insolvent.* 

[23rd November, 1908,] > 

Insolvency—Indian Imolvcnt Act (II and 12 Vicl. t c. 5*1), i. 78-Pracficc —Appeal by 
petition—Petition by cud\tor mt moiuded m schedule —juritdtctwn of high Court 
in its Appellate Jurisdiction—Distribution of Dividends. 

On an appli°ati° n for roliel under section 78 of the Insolvent Aot, to the 

Hjgh Court id its appollate jarisdiolion by a onditor, whose olaim at the time 

ot the Anal dieoliargo was bj some inadveitenoo not entered in the aohednle, 

the insolvent, however, having notioe of and acknowledging the olaim and 
knowing of the omission 


* Appeal lrom Original Civil, No 11 of ly08. 

(1) (1908) 7 O.W.N. 440. (2) (ig 08) i 2 q.W.N. 888. 
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In re, cobbold, an insolvent 
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. that tfce High Court, in iu Rifclhi o jjrirriicticn, h ci jurfLoLoQ to 
intervene, and to order tr.at the ..rediujr ba eou-n d it, tb'.- i :■ or eLfc aor eduis 
and that hr do rank as creditor, as w,H ia t<-p;C, ot l..s. as el lat-w 

dividends. 

^139] 1 1013=37 C - L ' J - 314=1028 A. I. B. fal. 333 ; 74 I C 9!5=37 0. L. J. 

Insolvency. 

This was an application to the Appeal Court, undei section 73 ol the 
Insolvent *Act, made by the Milwaukee Bag Company whose name was 
not included in the insolvent s schedule of creditor?, as a party “ aggrie¬ 
ved by t*he order of final discharge of the insolvent. 

The Milwaukee Bag Company was an American Company cairying 
on business at Milwaukee in the United States of America. 

. T ^ ^he ^nd April 19u6,'Henry Ralph Cobbold tiled his petition 
in insolvency, and thereupon a vesting order was made, directing that 
e estate and effects of the insolvent be vested in the Official Assignee, 
n the 4th September 19u6, the insolvent h ed his schedule of 
creditors omitting, however, the name of the Milwaukee Bag 
oinp an y w hose ciaim against the insolvent amounted to 39,^94 

aouars, the equivalent of over Rs 1,23,000. On the lord February 1907 
L oj the insolvent was granted his personal discharge, and on the 7th 
e r ^ ar y 1907, an order nisi was made for his final discharge. 

in O 1° ^ ay . 1907, the American Company instructed a him of solicitors 
a cutta, in connection with their claim, and subsequently forwarded to 

affir? 3 a ™ av it in proof of their claim. On the 3rd beptember i907, the 

f claim was submitted to the Official Assignee who, however, 
a P ie that as the claim had not been entered in the insolvent's schedule 
?. r , 9r °* ^ our k wou ^ be necessary to entitle the Company to rank as 
ded ^ September 1907, the affidavit of ciaim was forwar- 

On solicitors of the creditor Company to the insolvent’s solicitors, 

sidar A fu ^ anuary 1908, the latter replied that the insolvent had con- 

und f I™ °^ m aQ d wou ld admit it subject to the creditor Company 

and 61 a f/ D ^ assen i* G0 bis final discharge when the proper time came, 
solio> n k 0 .^ rc * January 1908, they returned the affidavit of claim to the 
Com 1 r , creditor Company. On the 28th February 1908, the 
engr^ 11 ^ * So ^°ii Jor s forwarded to the insolvent's solicitors for approval an 
vent°hfk * m P 0fe ^ on f° r ^ e amendment of the schedule ot the insol- 
Panv to kf ! nclusion of fche Company’s claim, so as to enable the Com- 
the i 1Q ^ ene ^ b °f any dividend declared or to be declared by 
G ial Assignee out of the insolvent’s estate. 

for his^ Iar °k 1908, the insolvent through his solicitors applied 
moti nrt discharge and thereupon an order was passed by Fletcner J. 
g he order nisi absolute. 

petition of 9 March 1908, the insolvent’s solicitors returned the 

with a toff aa l en ^ men ^ of the creditor Company to the latter’s solicitors 
ward r)r\e'f* 0r m f°^°wing terms : “ We find ourselves in a very awk- 
s end sam 1 n lu S be ^ or . e s *£ nin S y° ur petition we thought it necessary to 
same u tq 0 Assignee for inspection and he did not return 

now sq, U \r 6V discharge ^ a( I b e0 n applied for and granted, and he 
[8141 hF^ * s ^ 00 amen d the schedule. We now return 

can in ^ 0 petition signed and shall be glad to assist you in any way we 

oa “m getting the schedule amended." 

tion nra r,eU ^ n ' Milwauke Bag Company made the present applica- 
i Praying inter alia , (i) that the order of final discharge, dated the 3rd 
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March, 1908, may be cancelled and that the petition of the insolvent for 
final discharge may be returned to the Insolvent Court for re-hearing, (h) 
that the Company may be entered in the insolvent’s schedule as creditors 
to the amount of 39,292 dollars and rank as creditors for the purpose of 
receiving further dividends, .hi: that the Official Assignee may be directed 
out of'moneys in his hands belonging to the insolvent s estate to pay to 
the Company past dividends upon their debt at the same rate as the divi¬ 
dends paid upon debts already proved before any further dividend is 

declared or paid. . ... ^ A . 

Mr. Oregon/ (Mr. Cornell with him), for the creditor Company. At 

the time of applying for and obtaining his final discharge, the insolvent 
had full notice of the Company’s claim, and full knowledge that the Com¬ 
pany had not been included in the schedule of creditors. The Company 
took all the steps necessary to havo their claim included, and through 
some inadvertence tbisjwas not done. One of two courses was open to the 
creditor Company : to come in and prove their claim under section 41 of 
the Insolvent Act, or to appeal by petition under section 73, from the 
order of final discharge as “ persons aggrieved.” It is nob desired to open 
up the insolvency proceedings by pressing for tho cancellation of the order 
of final discharge, unless it be necessary. Iho creditor Company would be 
satisfied with an ordor in terms of prayers 2 and 3 of their petition. 

Air. Stokes , for the insolvent, consented to an order being made in 
terms of prayers 2 and 3 of the petition. 

Maclean C.J. This really is not an appeal from a decision of Mr. 
Justice Fletcher, for he passed no order in the matter. It is an applica¬ 
tion under section 73 of the Insolvent Act and wo have ample jurisdiction 
tu make the order which wo propose [515] to do. The Offioial Assignee 
lias not appeared before us but the insolvent has and he does not object 
to the order. 

It is quite clear from tho correspondence and the evidenoe in the case 
that the present appellants considered that they ought to have been enter¬ 
ed in the schedule of the oreditors in respeot of the amount they olaimed 
and those who represented the Official Assignee took the same view, and 
in fact a petition was presented for amending the schedule in that respeot. 
It appears, however, that the application for the final discharge of the in¬ 
solvent came on, on the 3rd of March in this year and apparently the 
matter escaped tho attention of tho parties and of the Court and nothing 
was done in the matter. The creditors, the present appellants, now come 
and ask us to intervene under section 73 of the Insolvent Aot. We think 
justice demands that that should be done, and, the appellants not desiring 
to cancel the order of discharge, and we think properly, an order should 
be made in terms of prayers 2 and 3 of their petition. 

I he costs of both parties may be paid out of the estate in the hands 
of the Official Assignee. 

Harington and Brett JJ. concurred. 

Application allowed* 

Attorney for the appellant: S. S. Hodson. 

4 

Attorneys for the respondent: Orr, Dignam & Go. 
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[516] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K. G. I. E„ Chief Justice, 

Harington aid Mr. Justice Fletcher. 

South British Fire and Marine Insurance Co. v. P.rojo 

Nath Sbaha.* 

|15th January, 1909.] 

Marine Insurance—1 nlan l Navigation—"onttrudion of Policy—Warranty—Condition 
precedent— Impimlitity of Performance—Exceitmi from Rttk—Onijs probandi — 
iV/ V J r T* Month" meanino of, m a contract —“ Lunar Month "■ — Genera l Causes 
Ad (Z of 1997', s. 3, (S3)— Limitation Act 'XV of 1977), ?. 25. 

r t °! i a s^ r aooe covering a oargo of jute oo the voyage from Ghtur to 
Laioatta agiiQst the adventures and peril? of rivers and inland navigation in- 

luaing fire risk, contained, inter alia, the following conditions and war* 

lantleB 

It is farther warranted :— 

Aim a *isk of loss or damage by fire is not insured hereby unle?* 

• 80 stated in writing hereon, in whioh oase such firo risk shall be sub- 

] 8 °t to the following additional conditions 

(fl) Aay loss oooaaioned by smoking or oooking having been carried on ia 
the said boat shaU not be recoverable hereunder. 

in « a* no Btn0 *‘ n 8 oooking shill be oarried on in the paid boat, but 
in a dinghy provided for the purpose. ■ 

9. That in the event of loss 

(o) The Manji or Cbarandar must report to the nearest Police Station 
within 24 hours and must state that the oargo is insured. 

(/) It is furthermore hereby expressly provided, that no suit or aotion of 
aay kind against the said Company for the reoovery of any olaim 
upon, under or by virtue of this polioy, shall be sustainable in any 
court ot law or equity unless euoh suit or aotion shall be ccmmeneed 
within the term of Bix months next after any loss or damage shall 
ooour; and in case any auoh suit or action shall be commenced against 
the said Company after the expiration of six months next after suoh 
I 0 S 3 or damage shall have ooourred, the lapse of time shall ba taken 
and deemed as conclusive evidence against the validity of the claim 
thereby so attempted to be,enforced.'* 

* Q an aok * ou on the polioy instituted by the assured, it was alleged in 
he plaint whioh was filed on the 19th April 1957, that the oargo wag destroyed 
by fire on the 14tb Ootober I 9 O 6 

Held, that the term “warranty” as used in a polioy of Marine Insurance is 
used to denote two different kinds of conditions: (#) a condition to be performed 
fVif 0 a88 . UT0 ^» a °d (**) an exception from or limitation on the general words 
ot the policy. In the first oase the warranty is a condition preo»dent 10 the 
polioy, whether it be precedent to the effectual making of the policy, or preoe- 
ent to the accrual of the right to sue tbereoD, or whether it declares the events 
j? whioh forfeiture ensues, or deals with tbe mode of settling dispufc s. nr limits 
he period for bringing a olaim: in all such oases, wh Q ther tha conditions be 
m aierial to the risk or not, they must unless waived be fulfilled with the most 
aorupulous exaotness, and if not so fulfilled, there is a breach of an express 
stipulation which i * one of tha essential terms of the oontraot and the insurer 
is aischaiged from liability as from the date of the breach of warranty : the 
assured must prove that he has complied with a'l euoh warranties as being 
conditions precedent to tbe polioy attaohiQg, or th*t the peifoimanoe thereof 
naa been effectually waived. 
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Pawtnn V. T Vat6v\ '1), Thvnson ▼. Weems (2), Barnard v. Faber (8) refereed 

to. - %' 

Thi warranty m oUnae 9 f a) w*<* an exoanboa from the risk whiob the 
innurr* *or« willing o U"d'r^ f and urrDr it the onai of rrovmg that the 
oa-gu w.fi rl-i«troye1 by firovuel by oookiag or smoking, would In on them. 

Bofjii v. flti&v8 (4 1 referred to. Jg|||ff 

CHn fi R a ooalitio'* p en«deat to *be lifcV»ili f v of the insurers und^rtbe 
policy, and the on>i« o p-oviog oomolDnce w s on the a««u»ed. 

Clause 0 (o' w ^ cimil *rly a coolitd m pr?o»*«nfc: th« fact that the oonditlon 
might be impossible nf fulfi’m nt could not %fDot the liability. 

W r‘l v v - W-od 5' and Law v. Ge^o* Nnm*s (^referred to. 

No withstanding the rrov J nioT) a of tbo General Clauses. Aot and the Indian 
Limit ♦Hoo Aot. tha to*m %4 m f in ft oootrafltt moans in India» as iQ Eng- 
lan i “lunar month" nnl not “oalen ’ftr month " 

8 twti mv, Marq't*'"' 7'. Turner v Barlow (R), Bruner v. Moire (9\ and Hart 
v Middleton 10j r» ferrrd to. 

OUa a e 9 (/) a conRkion precedent and had not been complied wlfcb.i 

Semhl o, evm if the Wm “month" ia the policy meant “calendar month." the 
plaintiff was oat o ? time. 

Rad'liffc v Ba*Oi'hmcw (11) referee! to. 

[Ref. 3R Bom. 94* : 7R \ 0. 338 : RO I 0 697 -1924 A I. R. Cal. 185 ; 82 I. 0. BSO ; B 
Bang. 8*3=91 I. 0 622]. 

Appeal by the defendant Company from the judgment of Chitty J. 

[318] This was an action for the recovery'of the sura of Rs 11,680, 
the va’ue of a cargo of jute coverel by a policy of insuranoe issued by the 
appellant Company, and alleged to have been lost by fire. 

The plaintiff Rrnjo Nath Shah a alleged that on the 14 th September 
1906, he ’oad *d 977 dnims o f jute, valued at Rs U,6°9-l 1-9, in a boat at 
Ghiur in the District of Dacca and on the following day despatched the 
same to Calcutta in charge of raanjeo, Chandra Das. 

On the llth October 1906, the plaintiff Brojo Nath Shaba effeoted a 
policy of insurance with the South British Fire and Marine Insurance 
Company in the sum of Rs. 11,630 “ being the value of 977idrums of jute 

including tire risk in the Good r oitntni Oarao Boat No.-whereof 

Mohira Chandra is manjee and -, the assured’s oharandar, beginning 

the adventure upon the aforesaid interest from the loading thereof on 
board the said boat at as aforesaid, and continuing during the time of 
voyage as aforesaid until landed or if not landed, until 3 dear working 
days after the arrival of the said bo it at destination (if Calcutta 
within the limits of the Port) whichever may first occur” The adven¬ 
tures and perils which the Company agreed to bear and take upon it c elf in 
that voyage were “ of the Rivers. Fire and of all other Perils, Losses and 
Misfortune that have or shall come to the Hurt, Detriment or Damage of 
the sai l subject-m atter of this Iusu anoe or any part thereof arising from 
the Perils of the Rivers and Inland Navigation. 

The policy was made expressly subject ini »r alia, to the following 
conditions and warranties, endorsed on the face of the policy :_ 


1» (1779' 2 flown 7^5 
'2) G<>qn r, u 9 A o 67\6U. 
3 MRV >1 i q r. 3 « A , 341 . 

(4) r WV 3 Camp IBB. 

(5) [1796] 6 T. R. 710. 

(6) B1 So, L. R. 889. 


'71 isr) 17 L J. Q. B. ftl. 
(R DSfifi) 3 p.* n 4 p 946/1 
(91 ri90tj 1 r h. 306. 

(10 r 1845] 2 0. & K/9. 

(U) [1892bl‘Q. B. 161. 


VII.] 8 . B. PIKE Sc MARINE INSU. 0 ). V . BR 0 J 0 NATH 8HAHA 36 Cai 920 


Warranted free from average, unless caused by the beat being 
stranded, sunk or in collision with another boat or vessel. 

1 It is further warranted : — 

* „ • • . . 

2. That the risk of loss or damage by fire is not injured 

UQ * 0Ss expressly so stated in writmg herein, in which 

[519] ca-e such fire risk shall be subject to the follow ; ng additional 
condition^ :~ 

ifl) Any loss occasioned by smoking o r cooking having been 
carried on in the said boa^ s^all not be recoverable hereunder. 

5. That the assured shall provide a charandar on the said boat, and 
that the interest hereby insure i shall be in his charge. 

6. 1 That the assured shall provide the manjee or charandar of the 
said boat, before commencement of the voyage, with a sufficient sum of 

money to enable them to obtain labour and assistance in the event of 
accident ^during the voyage. 

8. That no smoking nor cooking shall be carried on in the said 
boat, but in a dinghy provided for the purpose. 

9. ^ That in the event of loss :— 

{a) The manjee or charandar must report to the nearest Polico 
Station within 24 hours and must state that the cargo is 
insured. 

(b) After report has been made to the Police, the manjee, 
charandar and two of the crew of the said boat shall proceed 
at once to Calcutta and report themselves to the Company, 
and shall thereupon make a declaration or statement regard- 

u the said loss. 

(c) The assured shall within seven days of the happening of 
such loss furnish to the Company a true and faithful state¬ 
ment and detailed account of such loss (on form obtainable 
from the Company] shewing where and how such loss 

t| occurred. 

id) The assured shall furnish and produce to the Company such 
further evidence, books rf account or documents as they may 
reasonably require, and should such evidence, books of account 
or documents not be produced, the assured, shall forfeit his 
“ \ r i^hts of recovery under-this policy. 

be) Should any false statement, overcharge, imposition, or mis¬ 
representation be made by the assured, he shall forfeit all 
r rights of recovery under this policy. 

L620] ‘ (f) It is furthermore hereby expressly provided, that no suit 
or action of any kind against the said Company for the recovery 
of any claim upon, under, or by virtue of this policy, shall ho 
sustainable in any Court of law or equity unless such suit or 
action shall be commenced within the term of six months next 
after any loss or damage shall occur; and in case any such 
suit or action shall be commenced against the said Company 
after the expiration of six months next after such loss or 
damage shall.have occurred, the lapse of time shall be taken 
and deemed as conclusive evidence against the validity of the 
claim thereby so attempted to be enforced.” 

Premium at the rate of 3f per cent., as stipulated in the policy 
as duly paid by the plaintiff to the Insurance Company. 
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On thfl evening of fche 14th October 1906, the boat arrived at 
JAN 15 Khver Chur, near Budartuni Thannah in the District of Baikal It was 
— alle 'ed in the p'aint. that while at Khaeer Chur, on the 14th October, 

App ’At, t he boat and the cargo of jute were totally destroyed by 6re, and that 

n D F n°N»r the plaintiff’s cause of action arose on the 14th October. The evidence 
Civlr!. given on behalf of the p aintiff, however, fixed the time of occurrence of 
—— the fire between the late hours of the night of the 14th October and 

86 C. 816 - 2 ^ A M 0 f th0 |f th October. It appears that Mohim Manji was the first 

C w 6 H 8 4M t0 discover the fire; he aroused the rest of the orew, but in spito of their 
* * efforts to extinguish the fire, it took hold of the jute and the crew were 
forced to escape to the shore in a dinuJiif, The boat with the cargo of 
jute eventually sank. That night the crew remained on shore. 

On the morning of the 15th October, the manji and two or three 
of his men proceeded to look for the sunken vessel: but they could discover 
only the blade of the rudder. The manji and crew spent the night of the 
15th October at the house of a ebowkidar, and on the morning of the 6th 
Octo 1 e-' at 8 a.M. they made a report at the Thannah at Budartuni. The 
fol-[521]lowing passage occurred in the report : “On the night of the 14th 
October they were n^ar Khager Chur in the river Meghna ; at about mid¬ 
night, somehow or other the fire of the earthen pot having caught the jute 
in the boat burnt all the jute in the boat together with the boat itself, the 
remaining portion of the boat being sunk in the said river. The whole of 
the jute is burnt, all of them reached the bank in the dnqh ?/ which was 
with the boat and saved their lives. They do not know exactly how much 
worth of jute was in the boat.'* 

On the same day, the plaintiff received a telegram from the manji 
Mohim Chandra in the following terms :—“Jute boat fixed Sunday last 
Badar Chur, Thana Budartuni.*’ On the 17th October the plaintiff gave 
information of the loss to the defendant Company, who understood from 
the terms of the telegram that the bo«t had got aground. On fche 20th 
October, however, the p’aintiff havd by letter from Mohim that the 
boat had been burnt and this he communicated to the Insurance Company. 
On the 22nd October, the latter wrote to the plaintiff to send the manji 
to Messrs. Landale and Clark’s office at Chandpur, so that full particulars 

of the accident may be furnishod to them, and to arrange to bring down 

the crew and the hooks of account in connection with the purcha c e of the 
jute at Ghiur. It appears that on the 3rd November 1906, the manji, 
Mohim Chandra, presented himself before the Manager of Messrs. Tandale 
and Clark at Chandpur, who after enquiring into the matter reported that 
from what they could gather, there appeared to have been no foul play. 

The suit was instituted on the 15th April 1907. The Insurance 
Company in their defence raised a substantive case of an attempt by the 
plaintiff to defraud them. They denied that the plaintiff shipped the 
jute in question or that the boat referred to in the polioy was destroyed 
by fire, and charged that the plaintiff with intent to defraud the Company, 
purchased an old and rotten cargo boat for Rs. 60 near Goalundo and 
loaded the same with earth and a small quantity of damaged jute, 
which had been salved from a country boat which had sunk 
near FaridpU’*, and a small quantity of other jute, and oaused 
[522] the boat and its cargo to be sot on fire and sunk at Khager Chur. 
The Insurance Company took the further defence that the conditions 
of the polioy and in particular conditions ^6, 9 ( a\ 9 (5), 9 (cj were not 
complied with. • ( 
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Chitty, J , believing the evidence adduced'on .behalf of the plaintiff 

gave a decree for the sum of Rs. 11,630 on the 26th of August 1907. 

After discussing the facts and evidence in the case, his Lordship conclu¬ 
ded as follows : - 

* * “coe-pt thea the story of the plaiotifi as to tbe shiimeDt aud the loss, and the 
only question that remains is whether he ia precluded from reoovtrmg me arnouut 
cue on ihe policy by reason of hr conditions. How the ooonit.ous relied upon are 
tfcose oontaioel in the margin of the policy and numbered 9 (a) ^6) (C , 

No. 9 has six Bub-divieione and tbe lan three id) (*) (/) d.s mctly provide that 
l- > t breach of the condition the a-eured shall forfeit his right- 1 ot r« oov.ry under the 
pc) cy Toe first three olauses oo not. oontaio any 6uch prov s on and it is obvious 
whj they should nos. The first is that tbe ^auji or oiiarandar musn report to the 
bearesi Police station within 24 hours and state that the cargo is in ured." 

Well here there might be no Police station within twenty f. ur hours' diatanoe or 
the Minji or Charandar or both migh, te arownei Jt might be a ooaditLn impossi. 
ble of fulfilment. The n*xt ib as to ihe Maiiji and orew proceeding tc 1 aloutta Iq 
> thia ovse that condition wa* clearly w»i*e.i beoau-e toe enquiry was to bs held in the 
firat inaunoi at t hmdpore. Ine report was m*de ia Oalouaa by tbe pla.nt.fi mm* 
eelf, and the Company certainly oid »n their first letter say tbat ibe orew should be 
required to attend but auerwaros atp*reQtly they raised the charge of lrauu and tha 
Orew were not asked to oome down here. 

So also with regard to provision 16) an offer of tbe books was made to th* defend¬ 
ant Company out H.n Bab i tbe dark wno interviewed the plaintiff aud his agent said 
it was of no use produo ng them then. 

ft appears to me, however, ihat the absence from these ihree provisions of the 
olause as to forfeiture oleariy shew* that tr ey Were not to be -egard.das conditions 
Precedent. Alter Counsel for the pla nuff had replied, some oasea were quote.l by 
. 1 owned for the defendant Company with regard to Marine in-ur*Lce9 *nd warrauties 
m such polio e- t bus is &vpe>E-j to me shat ttiey have no application t) the prtS.-nt 
oaae. There must therefore be a a.-ocee for she p.ams.fi tor Bs. 1 1,630 and costs oa 
^oale No. 2 . interest on judgment at six per cent." 

From this judgments bhe defendant! Company appealed. 

Mr. Dunne ( The Adiocate-Ge^eral, Mr. Garth and Mr Pugh 
pjjjk him ). for bhe appellant Company. The plaintiff’s c’aim 
L023J cannob be supporbed on two grounds : fir t , on bhe evidence ib is 
clear fche claim was entirely fraudulent : s condbj , bhe assured did nob 
fulfil the conditions and warranties appearing on bhe face of bhe policy, 
especially those contained in clauses 2 5, 8 and ». A condition whether 
material to the risk or nob must, unless waived, be strictly fulfilled as a 
condition precedent to the right of the assured to recover, and if nob so 
ulfailed the insurer is discharged from liability as from the date of breach. 
Where performance of a condition is traversed by bhe defendant, the onus 
10S on fc h 0 plaintiff to prove such performance, unless he can prove wai¬ 
ter. Condition 5 was nob performed by the assured. As regards condition 
* ^ ^ as Proved there was an earthen pot containing fire on board, which 
could be used only for cooking or smoking purposes: bhe onus was thrown 
on the plaintiff to shew that bhe loss was nob due to fire caused by cooking 
or smoking. Conditions (a), (6/, (c), (d contained in clause 9 wore not 
performed. [Fletcher J. By clause 9 {)) it is provided that no suit 
gainst the Company shall be sustainable upon the policy.unless commenced 
lbhin six months next after any loss shall occur; if tbe word “month” be 
aken fco mean a “lunar” month the suit is clearly out of time.] 

L is a recognised rule of construction in hngland, except in cases of 
ujercantile contracts within the city of London, that “month” means 
lunar month.” The onus does not lie on me fco prove that in mdia, we 
?° m ® '^ithin the rule and not within the exception. The ordinary mean- 
ln 8 w month* * in English i9 “lunar month” and not the artificial month 
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in the Gregorian Calendar. Section 2) of the Limitation Act can have 
no application as was pointed out by Ameer All J. in Latifunessav. D an 
Kunwar U; in considering Rungo bujaji v. bobaji Thera was 

no question here of limitation by statute, but the time within whioh 
an notion could be brought was limited by contract between the 
parties. Even if “month” be construed to mean calendar month the 
plaintiff was out of time. The cause of aotion was expres-ly stated in the 
fr 0 *™ 6 rU524] plaint as having arisen on the 14th October 1906, and the plaint 

OWN 426 was dated the 15th April 1907. 

,\.r. Util \Air. B. C. Matter with him), lor the respondent. Assum¬ 
ing that “ month ” means “ calendar month,'” it is submitted the plain¬ 
tiff was within time. The day on which the cause of aotion arose must 
be excluded in the computation of the six months : Goldsmiths, Company 
v. West Metropolitan hallway (3J, also section 12 of the Limitation Aot. 
[Fletcher J. referred to South Staffordshire Tramways Company v. Sick¬ 
ness ana Accident Assurance Association (4 .] 

Moreover, ina c much as the 13th and 14th April 1907 were Court 
holidays, and the plaint was hied on the 5th April, it is submitted the 
plaintiff was in time : Shoosh e Bhusan Rudio v. Go f ind Chunder Roy (5) 
and sure' dra Na ayan Mwstafi v. Souravini Dasi (£), The question 
of construction a 9 to whether " month ” means a lunar month or a 
11 calendar month ” is one of evidenoe and dependent on the intention of 
the parties. It has always been the practice, and it i? submitted the inten¬ 
tion of the parties to the present policy must have been, to regard 
“ month ” as 11 calendar month.” In England the term ” month ” has 
been construed to mean ‘ calendar month ” in policies of F re Insurance 
and Meicantile Documents in general : see Porter on Fire Insurance, .>rd 
edition, page 200, and Not ton on Deeds, page 158 ; see Craios on Statute 
Law 4th edition, page 150 : “Unless a conti ary intention appears, 
" month ’ means ‘ calendar month’ in every Act passed after 18^0, and in 
contracts for the sale of goods it is presumed to have the same meaning.” 

[Fletcher J. In England, the genetal rule of construction is that 
" month ’’ means “ lunar month ” the only exception judicially lecognis- 
ed is with releience to meicantile transactions in the city of London : 
Norton on Deeds, page 15 - and Bruner v. Moored). ATo it follows 
from the passage quoted fiorn Crates, that before the rule was amended by 
the statute of 1850, “ month ” meant “ lunar month.”] 

[525] The rule of construction inEngland does not necessarily apply 
here. Section 25 of the Indian Limitation Aot provides that reference 
shall bo made to the Gregorian Calendar. 

It would appear that the warranties appearing on the face of thepolioy 
were conditions: Barn rd v. Fab r v^). But the question is whether they 
were conditions precedent? It is submitted they were not, on the 
authority of Stoneham v. Ocean Railway and General Accident Insurance 
Company (9). 

[Fletcher J. Rules of construction governing a policy of Life Insurance 
can have no application to a policy ot Marine Insuranco.l 

There is internal evidence in the policy as to which conditions were 
intended by the parties to be conditions precedent, vu,, the conditions with 


(1) (lfto.) I L K 64 • al *86 
(2 (iB Q I I L. R. 6 Bom 88. 
l8 [ 1 j0»] ' K B 1, 4. 

4, f b ‘ ] 1 Q B 402. 

(6) vlb^TOj i.LU. 18 Cal. 281. 


(6 tl *'6» 1 0. h J. 882 
(U [l ( -’04] \ ‘ h. 80 \ 

(8) Ue93. IQ. R. UiO. 342. 

(9j \lbb7) L B. 19 Q. B. D 987. 




VII3 S. B. fire & marine !Nso. go. o. br,jo naih baha 36 Cal. 627 

olauses providing forfeiture attached-condition 9, clauses (rfj, (r), (f). It lg09 
is submitted the other conditions in the po'icy were not conditions pie- Jan 15 
oedenb. Where it was intended to content the petfounance of a condition 
precedent, the duty lay on the defendant Company to specifically plead it * Appeal 
see Judicature Act, Order 19, rules 14, 15, Civil i rocedure Code, section ju^ai 
114. A general traverse in the written statement that the conditions pe- Civil 

cedent had not been performed by the plaintiff, would not avail the- 

defendant. 36 C 616=2 

The defence under condition 9 f/j was not pleaded in the written l £ ^Tor 3 
statement, nor raised in argument in the Court of hist instance, nor in the 
memorandum of appeal. A condition precedent can be waived and io is 
submitted that by pleading over, the defendant Company has waived the 
condition. It is submitted there has been waiver of condition 9 (b) t icj 
and [d). [Fletcher J. If a condition precedent has not been performed, 
it lies on the plaintiff to specifically plead waiver.] The general rule is 
that the onus of proof lies on him who asserts a fact, and nut on him who 
denies it. The onus of proof here lay on the insurers : Aga Sgud Saciuck 
v. Liajee Jackarioh A ahomed (l; and Rucker v. Green (9j, 

*626] On the question of onus, there is good rea c on why there 
should be a difference between marine policies and others—as the 
underwriters may be ignorant of the circumstances prevailing at a foieg’n 
port, where loss may occur. It is submitted that the present policy was 
no . a mar in^ but an accident policy as the adventures and perils insured 
against were those arising from the perils of th*^ rivers and inland navi¬ 
gation. Under general principles of insurance law, the onus lay on the 
insurers to prove their exemption from liability . Jhomson v. Weems (3), 
ee»e v. The uresham Life Insuia r ce S'ciety (4), Bunyon’s Law of Life 
ssurance, 4th edition, page 12b, and Bunyon’s Law of Fir^ Insurance, 
h edition, page 9o. The onus lay on the defendant Company to prove 

he substantive case of fraud they made : Th*rtell v. Beaumont (o; and 
o.rtah Raw v. Cot^ghry 1 ooc ia (6). 

[Fletcher J referred to Muirhead v. Forth and Forth Sea Steavi 
oat Mu uai Insurance dssoa ation (7 J.] 

, Mr. Garth, in reply. The present policy is clearly one of marine 
insurance. ^ Authorities on other kinds of insurance have no application 
0 a policy of marine insurance. 

Cur. adv. vult. 

. , Maclean 0. J. This is an appeal by the defendants from a 
Judgment of Chitty J. 

The suit was brought by the plaintiff against the defendants to 
recover the sum of Rs. Il,b30 under a policy of assurance issued by the 
? endants in favour of the plaintiff, on a cargo of jute said by the 
^ a ! D ^ to have been shipped at Ghiur on the 14th September 1906, and 
r lc ^ ^0 plaintiff alleges by his plaint was subsequently destroyed by 
Dre on the nights of L4th October 1906. 

.The pol cy in question which is dated the 11th October 1?06 
provides that, subject to the conditions and warranties [52 f] 

* r rin specified, the defendant assured the cargo consisting of 977 
rums of jute of the value of Rs 11,630 on a voyage from Ghiur to Cal- 

Outta againsti the risks an d th e perils of the voyage including fire risk, _ 

U» 1869) 2 lad Jar 303. (5) (1'23) 1 Kicg 333. 

• k i) ‘1812) 16 East 283 (6> (’833. 2 Moj. 1, A. 113, 124. 

}J; U834) L. R. 9 A. 0 671. (7/ (1898) 10 T. L. R. 82. 

UJ (1851) 16 Jut. lit. 
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The warranties endorsed on the face of the policy so far as material 
are as follow,:- ‘ it is further warranted (2j that the risk of loss or damage 
by tire is not insured heieby unless expressly so stated in writing hereon 
in which case such tire risk shall be subject to the following additional 
conditions (aJ any loss occasioned by smoking or cooking having been 

carried on in the said boat shall not be recoverable hereunder. . 

8. 1 bat no smoking nor cooking shall be carried on in the said boat 

but in a dinghy provided lor the purpose. 

9. That in the event of loss— 

( tt , the Manjee or Charandar must report to the nearest police station 

within 24 bouis and must state that the cargo is insured. , t 

ib) /\fter lepoit has been made to the police the Manji, Charandar 
and two of the crew of the said boat shall proceed at once to Calcutta and 
report themselves to the Company and shall thereupon make a declaration 

or statement regarding the said loss. 

(c) The assured shall within 7 days ol the happening of suoh loss 

furnish to the Company a true and faithful statement and detailed account 
of such loss (on form obtainable from the Company/ showing where and 
how sjcb loss occured. 

(/; It is fui thermcre hereby expressly provided that no suit or action 
of any kind against the said Company lor the recovery of any claim upon, 
under or by v rtue ol this policy shall be sustainable in any Court of Law 
or Equity unless such suit or action shall be commenced within the fceim 
of six months next after any loss or damage shall occur ani in case any 
such suit or action shall be commenced against the said Company alter the 
expiration of six months next after such loss or damage shall have occurred 
the lapse of time shall be taken and deemed as conclusive evidence against 
the validity of the claim thereby so attempted to bo enforced.” 

[628] The defendants by tbeir written statement hrst deny that the 
plaintiff shipped the jute in question ; socondly, that the boat referred to 
in the policy was destroyed by hie ; thirdly, they charge that the plaintiff 
with intent to defraud the defendants purchased an old and rotten cargo 
boat for Rs 60 near Goalundo, and thoioafter placed the same in the 
charge of Manji Mohim Chandra Dass and loaded the same with earth 
and a small quantity of uamarod jute that had been salved from a country 
boat which sank near Fariuporo and a small quantity of other jute and 
caused the said boat and its cargo to bo sot on hie and sank at Iihager 
Chur on or about 14th October 1906 ; fourthly, the defendants did not 
admit that the conditions of the policy were complied with and in parti¬ 
cular they do not admit — (a) that the'e was a Charandar on board and in 
charge ; b) that a report was made to the nearest police station within 
twenty-four hours stating that the cargo w T as insuud, (c) that the Manji, 
Charandar or any of the crow proceeded to Calcutta f</J that no detailed 
account was furnished within seven days, {e, that the boat was a good cargo 
boat. 

This suit, which was instituted by the plaintiff on the 15th April 
1907, camo on lor heating boforo Chitty J M and on tho 26th August 1907 

the learned Judge gave judgment for tho plaintiff for the amount claimedt 
Against this decision, the defendants have appealed. 

Now, the story as told by the plaintiff and his witnesses is a9 
follows The plaintiff is a trader in juto and other commodities al 
place called Gbiur. ' 

The plaintiff alleges that the oargo of jute coverod by the polioy was 
placed on board the boat of one Mohim Chandra Dass between the 
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31sb August and 14th September 1906, a portion of the jute being placed 
onboard in the canal at Gbiur on which the plaintiffs premises abut, 
the boat there owing to the shallowness of the water in the canal 
being then taken out into the river where the remainder of the 
]ute was placed on board. This boat according to the evidence on behalf 
of the plaintiff had been purchased by Mohim from one Gopeswar 

[529] a few days prior to the date on whicn the jute was begun to be 

loaded. 

On the 15th September th^ challan having been given to the Manji 
the boat started and on same day reached Rtipore, where for a period of 
seven or eight days the boat was held up by stress of weather. The orew 
bn board consisted of the Manji Mohim and four others acd there was also 
a Charandar Hazari Duffadar. 

The plaintiff also says that one Rameswar Chowdhry and his man 
accompanied the boat in their own dinghy for the purposes of making the 
soundmgs necessary for the c at’e navigation of the boat, and further that a 
dinghy was also attached to the boat for the purpose of cooking as required 
by the terms of the policy. 

On the evening of the 14th October the boat arrived at Khager Chur. 

At some time between ihe late hours of the night of the 14 th October 
and two o'clock in the morning of the 15th October Mohim, the Manji, 
awoke and found the boat on fire. He immediately aroused the rest of the 
orew, but despite all their efforts the fire took bold of the jute, and they 
were forced to abandon their efforts and escape to the shore in the dinghy. 

be fire on the boat continued and eventually the boat sank. The Manji 
and crew spent the rest of the night or rather the early morning on the 
banks of the river bemoaning their fate. 

On the morning of the 15th October the Manji and two or three of 
is men proceeded to look for the sunken vessel, the only trace, however, 
bat they could find of it was a blade of the rudder. 

T The.Manji and crew ^pent the night of the 15th at the house of one 
scan Ali, a Chowkidar, and on the morning of the 16th at 8 a.M. they 
Doade a report at the thanah at Badartuni. This report and the time of 

. a “ ,n g it are of some importance, and we shall refer to this report more 
ln detail at a later stage of our judgment. 

On the same morning the Manji telegraphed to the plaintiff at 
a cutta, ^ informing him . that the boat had been “ fix* d,” 1.530] 
for '^fi^d >»^ XeC * ” as S0n ^ * n fc k 0 telegraphic despatch is an obvious error 

The plaintiff informed the defendants of the loss on the 17th. At 
,5 s defendants thought that having regard to the terms of the telegram 
at the boat had got aground. On the 20th October, however, the plain¬ 
ly 1 received a letter from Mohim informing him that the boat had been 
urnt, and this he communicated to the defendants who on ‘.2nd October 
*rote to the plaintiff asking him to send the Man]i to Messrs. Landale 
- Uark at Ghandpur and the crew to Calcutta. This is a brief outline 
witne CaSQ - ma ^ e * or at ^ em Pted to be made, by the plaintiff and his 

. Turning then to the case set up by the defendants. In the first place 
is to be noticed that the defendants in this case have raised a substantive 
° ^ a ^ tem Pt by the plaintiff to defraud them. 

Their case is that the plaintiff had on the £5bh August shipped 425 
films of jute on board belonging to one Sharabut Ali, and that this boat 
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on the 29"h AuRusfc ' ank noat Faridpore. The jute of the plaintiff on 
boa d Sbarabufs boat was uninsured. The defendants allege that the 
plaintiff owing to this loss was not in a good financial condition, and with 
a view to repair his loss is he purchased for Rs. 60 an old and rotten boat. 
Then havin" effected the podey and having loaded this boat-with some of 
the late that w a s salved from Sharabut’s boat and earth, together with a 
— small quantity of jute in good condition, this old and rott-n boat, with its 
& composite cargo along with two tins of kerosine oil which had been plaoed 

„ 5 n 3 I'> 1 s 3 on board was set tire to with intent to defraud the defendants by pretend- 

ing that this old loaded boat as alleged was the boat and cargo mentioned 

in T,he policy. , ., .. . . . 

Having gone through the whole of the evidence we think that there 

are elements of considerable suspicion connec ed with the plaintiff’s oase. 
The learned Judge, however who tried the case and had the advantage of 
seeing and heating the witnesses, has accept’d the ovideno i of the plaintiff 
and his witnesses and has disbelieved the defendant’s witnes-es. 

[331] In these circumstances, wo do not think there is suffioient 
ground tu justify us in differing from the findings of faot of the learned 
Judge as to the sailing of the boat with the jute on board and its subse¬ 
quent destruction by fire. # 

The case does not end there, however, as we have to consider whether 

there have been any breaches of the warranties appe&rin l on the faoe of 
the policy. With regard to these points we cannot think that these 
matters wero dealt with in a wholly satisfactory manner at the trial. The 
points appear to have been dealt with only incidentally during the courso 
of the trial and do not appear to have been very direotly argu«d. Conse¬ 
quently most of the points arising on the warranties have not been dealt 
with by the learned Judge in the course of his judgment. 

Now,,the term “ warranty ” as used in Policies of Marino Insurance 
is used to denote two different kinds of conditions—first, it is us^d to 
denote a condition to be performed by the assured, and, secondly, it is 
used to denote an exception from or limitation on the general words of 
the policy. 

In the fir c b ca^e the warranties are conditions precedent to the polioy 
—some of such conditions being precedent to the effectual making of the 
policy, others presuppo c e the contract made but are precedent to the 
accrual of a right to sue thereon, others declare the events in which all 
rights under the contract are forfeit d, others deal with the mode of Settling 
dispute, and others limit the period for bringing a claim. But in all 
cases whether the conditions ho material to the risk or not, they must, 
unless waivod, bo fulfilled with the most scrupulous exactness, aud if they 
be not so fulfilled there is a breach of an express stipulation which is one 
of the essential terms of the contract and the insurer is discharged from 
liability as from tho date of the breach of warranty : see Pawson V. 
Watson (l) and Arnould on Marino Insurance, 7th edition, page 617, 

Performance of a warranty in a Marino Policy is not a stipulation 
for tho breach of which an action lies, but a condition [832] precedent 
to the liability of the underwriter : Arnould, page ■ 731. Coming then 
to the warranties on the face of tho policy in suit, the first warranty it is 
material for us to notice is that contained in condition 2 (a), namely, 
that loss occasioned by cooking or smoking is excepted from the risk cover¬ 
ed by the policy. It is impossible,- however, to deal with this clause of 

ll) (1778) 2 CJowp. 785. 'M 
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bhe exception independently of condition 8, which provides that no smoking 
cooking shall be carried on in the said bo*t, 

Now the learned Judge has not by his judgment found what was the 
cause of the fire that destroyed the boat or whether or not smoking or 
cooking took place on board. 

It has hem urged before us on behalf of the plaintiff that the onus 
of proving that th> cargo was destroyel by a fi e caused by cooking or 
smoking lies on the insurers. This would appear to be so: Boud v. Dubois J 
(L; but this does not dispose of con lition 8 which provi les that no smo- c 
king or cooking shall be carried on in the said boat. Condition R is a condi¬ 
tion precedent to the liability of the insurers under the policy; arvd if 
smoking or cooking was carried on in the said boat it matters not whether 
the smoking or cooking caused the fire or not. It would appear 
that the plaintiff must prove that he has complied with all warran¬ 
ties as being condition* precedent to the policy attaching fArnould, page. 
1452; or that the performance thereof has been effectually waived. 

As we have alreadv said, the learned Judge has made no findings at 
all with rpgard to the cause of the fire or whether or nob smoking or 
cooking took place on board. When we come to examine the oral evidence 
given at the trial, we find th^re is a conflict of testimony on this point 
There is, however, an important piece of documentary evidence on this 
point which we must consider. In the report made by Mohim, the manji 

and the crew at the thanah on the 16th October, and when the facts, 

must have b'en fresh in their memory within two days of the loss, we 
find that they state! that “at about midnight H. e , on the 14th 
October) somehow or oth^r [533] the fire of the earthen pot having 
caught the jute in the boat burnt all the jute in the bo't.” 

Now it seems to us from the wording of this report that there was 
fi re in an earthen pot on hoard which set fire to the jute. This fire 
would be presumably used for the purpose of smoking or cooking. It is 
said, however, on behalf of the plaintiff that as the onus of proving a loss 
occasioned hv cooking or smoking under condition 2 (a) of the policy is 
on f he defendants this st-tement falls short of proving that the fire was 
occasioned by cooking or smoking. Ev«n if that he c 0 , th** onus of proving 
compliance with condition 8 is on the plaintiff, and it matters not for 
the purpose of condition 8 whether or not the smoking or cooking caused 
the fire. In our opinion, having regard to the evidence adduced on beha’f 
of the plaintiff that the loss was caused by the fire in an earthen pot on 
oard which could be presumably only used for the purpose of cooking or 
smoking, we hold that the plaintiff has nob shown that the provisions of 
condition 8 have been complied with. 

We next com ' to condition 0 (a) which provides that in the event of 
°ss the Manji or Charandar must report to the nearest police station 
within 24 hours and must *tato that the cargo is insured. Now it is not 
suggested on behalf o f the plaintiff that this condition was complied with. 
The evidence on behalf of the p’ainfciff is that the fire occurred either in 
he late hours of thj night of October 14th or before two o’clock in the 
morning of October 15th. Some witnesses say the former, some bhe 
atfcer, and that the report was not made to the police station until 
” A. M. on Ootober 16th, an 1 such report did not state that the cargo 

insured. Tt is said on behalf of the plaintiff, and this view was 
aoce Pbed by the learned Judge, that as there might be no police station 
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within 24 hours distance, or the Manji or Cbarandar or both of 
them might be drowned, the condition is one whioh m»ght be impossi-' 
hie of fulhim nt and therefore may be neglected. With the greatest 
v* ?p ct to the learned Judge we are unable to agree in this. view. 
The condition is one of the essential conditions on the footing of 
[534] which the delendiabs contracted w>.th the plaintiff, by inserting it 
the puties must he tiken to nave considered it of importance, and it is 
C 5 i 6 a o on ly on the fulfilment of this and other conditions that the liability of the 
C.W.N 425 defendants attaches. The fact that the condition miy be impossible of 

fulfilment cannot affect this liability ; if it were intended to do so qualify¬ 
ing words should have been introduced into the contract. On this point 
we may refer to the ca c e of Worsleii v. Wood fl), in which case it was 
stipulated “ that the person assured should procure a certificate from the 
minister churchwardens and some respectable house-holders of the parish 
not concerned in the loss importing that they were acquainted with the 
character and circumstances of the person in c ured, and knew or believed 
that he by misfortune and without any kind of fraud or evil practice had 
sustained by such fire the loss and damage therein mentioned.” It was 
helu that the procuring of such certificate was a condition prooedent to 
the right of the assured to recover, and that it was immaterial that the 
minister churchwardens, etc, wrongfully refused to sign the certificate. 
We may also refer to the case of Law v. George Newn°s (2) 

The next conditions we come to are conditions 9 i b) and (c). It is 
not suggested that those two conditions wore performed. The plaintiff, 
however, says the performance of these two conditions was waived by the 
defendants. 

On the 2 ’nd October 1 06, Messrs. Finlay, Muir and Company, the 
# agents for the defendants, wrote to the plaintiff: “ Please send the Manji 
to Messrs. Landalo and Clark’s Office at Chandpur, so that the full parti¬ 
culars of the accident may be furnished to them ; please also arrange to 
bringdown the crew.” The Manji did proceed to Chandpur to Messrs. 
Landale and Clark and wav examined by them ; the crew, however, did 
nob come to Calcutta. The learned Judge on these facts has found 
that the defendants waived the performance of conditions 9 
and (</). So far as there was any waiver it seems to us that 
there was only a waiver as to the Manji coming down to 
[535] Calcutta—the letter distinctly asks that the crew be brought 
down. In the view that we take on other points in the case, it becomes 
unnecessary for us to ent^r further into this point. 

Tho last condition that wo need refer to is condition 9 (f) which 
limits tho right of suit on tho policy to a term of six months next after 
the loss. This condition is of tne utmo c t importance for if the argument 
on behalf of the defendants is well founded this suit was instituted after 
tho period within which the parties expressly contracted that a suit must 
be brought. Now the fire on tho boa* occurred late on the night of the 
14th October or the early n orning of October i 5th, b 06. This suit 
was net institute 1 until the 15th April 1907. It is therefore a matter of 
all importance to determine whether or not the word month " as used 
in the lonciition moans lunar month or ca’ondar month. Now it is 
abundantly clear on the authorities in England that the word " m *nth ” 
in all contracts, except there is some evidence to show that 1 calendar 
month ” is meant, means lunar month except in mercantile transactions 
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in the City of London where " month ’• means " calendar month - In 
support of this we need not do more than refer to the d.-cision in Simps n 
v. Marj’tson (i\ l urn rv. I arlotv (2j and ■ ru e r v. Moore <dj. j he 
ordinary meaning of the word month in the English language is a lunar 

“° h a “ d D ° c tbe artihcial montn in the Gregoi lau calen .ar Tins is 

‘UfficieaUy shown by the fact that until the 5 ear lboO the word 

month in an Act of Parliament meant “ lunar month ” since which 

aate, however, by virtue of a statutory enactment the word “ month ” is 36 c 516 2 

used in Acts of Parliament to mean a calendar month. But the rule as l S, 5 „ 3 J? 

0 month meaning a lunar montn ” in contracts still remains the W N 4 3 ‘ 
law in England. 

that /k « 9 ‘ i ar “ e n £° UaS91, hoW6Ver - tor ^e plaintiff has argued before us 
rZr rl * \ 5d }. tietem m ln ba having regard to certain Statutory Enact- 
ments of the Indian Legislature. The Statutory Enactments relied on are 

0 ^eneial Clauses Ace and section 25 of tbe Indian Limitation Act. 

Pi ^ ax. . 0 the word “month,” however, in the General 

iatises Act is only for the purpose of Acts passed ay the Indian Legisia- 

! ihen coming to seciion 25 of the Limitation Act, all that section 
P ides is that for the purpose of that Act time shall be computed ac¬ 
cording to the Gregorian calendar. The object of the section is obvious • 

ere in India there are in use several calendars, the Gregorian and the 

engaii bam bat, so forth—each of which divides tbe year artificially in a 

1 erent manner, aud tor the purpose of the Limitation Act section 25 

provides that the Gregorian calender is to be used. This section therefore 
appears to us to have no bearing on the question what is the meaning of 
e word month” in a contract drawn in the Eng ish language. In 
anous statutes in India a month is defined as a calendar month ; this 
would have been unnecessary if that were its ordinary meaning. As we 
ave pointed out above it is clear in England that r,he word “month” in 
a centiact means “lunar month,” and we see no reason why the interpre- 
ation of an ordinary word in a contract in English should bear a diffe¬ 
rent signification in India to that in England. But even if month in tli 6 
Policy mean calendar month, the plaintiff is apparently out of time. *o- 

Utbn t0 SOme 0i hiS Wltnes?es the occurred before mienight of the 
h October. In hi \jplaint he says the fire occurred on the 14th the 
suit was not instituted until the 15th April, one day after the ex¬ 
piration of the six months. 

We think, therefore, that for the reasons given above this suit is not 
maintainable by the plaintiff and that the judgment of the learned Judge 
was wrong and ought to be reversed. This appeal must therefore be a°l- 
wed with costs both here and in the Court below. 

mpn , H f J> This is an appeal by the defendants against a judg- 

. thls Courb iu its original jurisdiction in favour of the plaintiff in 
action on a policy of insurance on a cargo of jute. 

bnof k 6 P lainfciff aile e es fcbab the jute in question was loaded in a country 
iufc u d * romGbiur to Calcutta : when near [537J Khager Chur the 
0 ^ re anc ^ ^he boat and cargo became a total loss. 

shi L ben sued on *‘be policy tbe defendants denied that the cargo was 
Pped, or that the boat was despatched from Ghiur. They denied that 
e boat referred to in the policy was destroyed by fi.e and alleged that 
_ e P amtld had purchased an old boat of sma.l value ; loaded it with some 

U' , ..47,17 L. J. Q. bTbT 
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ciamagad'jute ; and maliciously set it on fire so as to defraud the defendant 
Company. 1 bey iuriher did not admit that the conditions of the policy 
had oe.n complied with, and in particular chaiged ceitain specifio breaches 

of specific conditions. . . 

1 be iearned Judge who heard the case came bo fche conclusion that 
thestoiy bold by the plaintiff "as substantially correct, and that the story 
of the defendants as to the purchase ot the old boat and as to the traud 

perpetrated was entirely unworthy of belief. 

Wo have board tbe evidence dealt with, and I must confess that the 

plaintiff's case seems to tne to be open to very grave suspicion. It is, 
however, needless to deal with the evidence, because though on paper 
there are many grounds for doubting its reliability, I do not feel suffi¬ 
ciently convinced of its falsity to justify me in differing on tbe facts from 
the learned Judge who both saw and heard the witnesses. 

but the substantial grounds of appeal which the appellant has pressed 
arise on the non-compliance by tbe pontiff with tho conditions to be 
found on tbe face ot tbe policy. The learned Judge in construing these 
conditions has held that a distinction must be diawu between the clauses 
which provide that on a breach of tbe condition tbe assured shall forfeit 
his lights under the policy, and tbe clauses which contain no such condi¬ 
tion, and, that as some of the latter might beoome impossible of fulfilment, 
a compliance with them must not be taken as a condition precedent to 
the a sured’s right to recover. Further as to clause 9 (bj be has held that 
there has be-n a waiver by the defendants. 

1 he appellant argues that the plaintiff was bound to prove that 
he hau complied with the warranties appealing on the [538j face of the 
policy, and that not having done so his claim must fail. Fuitner, that on 
the evidence adduced it has been proved that he did not comply with 
certain ot these warranties, and in particular that on the face oL the plaint 
it was shown that the action was brou ht too late. 

He also contends that it lay on tbe plaintul to prove that the loss was 
not due tu a hre caused by cooking or smoking from wuich rjsk the 
po.icy was wan an tod free. 

i do not agree with the last argument. The policy of insurance is a 
contract to indemnify the plumtilf against loss—inter alia against loss by 
bre - the plaintitl having proved the policy, his interest, and the loss is 
entitled to be indemnibed it the defendant while admitting the loss desires 


to show that the tire which oaused the loss was due to a particular 
risk wfrchhad been excepted horn the risks he had undertaken to bear- 
then 1 think he was bound to aver that in bis p.eadings, and to prove it 
at the hcanng. But this be bas not done ; there is no plea that the loss 
was duo to cooking or sniuking having Leen earned cn in the boat, and 
theiefure was not recoveiablo under clause 2 (a) of the warranties appear¬ 
ing on tbe policy, lbeie bas been a suggestion in the course of the 
aigument that the Munji’s report to the police, in which he states that 
the hie in an earthen pot communicated with the jute, establishes the fact * 
that the the was caused by smoking or cooking \ but in my opinion the 
evidence does not go to that Ungth. The witness should have bem cross- 
examined on tins point. Tbe appellant’s contention therefore that he is 
relieved fiom liability by o ause 2 must fail. 

Next wiih ngaid to the warranties appearing on the fao 3 of fche con¬ 
tract, those in clause 2 aie exceptions horn tho risk which the defendants- 

wore willing to undertake—tho others aro coaditi,ns and in my opinion 

aro conditions pceoedont to the assured’s ri^ht to recover under fche puiotf, 
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Firsij, as a general rule conditions appearing on the face 
of the policy are conditions precedent, and secondly s.me oi the 
conditions at any rate uirectiy atieot the risk to he unde taken 
by the insurers. tor instance, clause 5 provi ies lor the 
[639] appointment of a CharancUr to take care of the cargo. Clause 6 
the piovision of money to enable assistance to be got in case of accident. 
Clause 8 provides that no smoking or cooking snail be carried on in the 
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If th -se conditions are not complied with the risk of loss is suli- 

• I i* K / O A O 


stant ally increased. It was argued that clause 8 was unnecessary a* long c w n 425 
as the policy contained the exception in clause 2 (<x) t but I do not agree 
with the contention. I he presence of tire lor cooking or smokiDg would 
materially increase the risk of loss by tire ; il the defendant could prove 
that the fire was caused by smoking or cooking, bo would of course 
be absolved from liability under clause 2 (uj, but it would remain 
that the fire risk was increased while fch \ defendants could Dot 
escape liability without proving that the tire was caused by. smoking 
or cooking, and that might be extremely difficult for ti.em to do. 

I here is authority for the proportion Gnat any statement of fact 
or any promise material to the risk undertaken by the insurers 
& condition precedent which must be strictly complied jvith; and v here 
the performance of the conditions is traversed by the defendant, such per¬ 
formance must be proved by the plaint # unless he relies on a waiver by 
the insurers of their right to insist on the fulfilment of the conditions: 

J-homson v. Weems (1J Barnard v. Fa'oer (2;. 

I think therefore that tnepaintitf was bound to prove a compliance 
with the warranties appearing on the face of the contract as a : condition 
precedent to his right to recover. 

He has not proved that he did comply with the conditions. On the 
contrary it has been proved that no rtporfc was made at the nearest 
Police station within 24 hours as provided by clause 9 K aj ol the conditions 
n or when the report was made, was there any statement that the cargo 
jffas insured. La-tiy the appellant contends that the action was nob 
•■■ought within six months alter the loss —the plaintiff therefore is debarr¬ 
ed from recovering under clause 9 ! f) of the policy. 

[640] On the face of the p eadings the plaintiff is clearly barred for 
"P^int is dated April 15th, and in it he alleges the loss occurred on 
c ober 14th and that bis cause ui action accrued on that day. 

. ™at statement b j true tnen his time lor bringing tho action must 
P^eonApui 14th, and indeed the plaintiff omy btcomes entitled to 
sfc a delay if month be construed as ‘‘calendar month,” and if notwith- 
CQ ant ln ® khe very express words of the policy “that the action shall be 
shal^ 00 ^ w *khin the term ol six months next after any loss or damage 

. O0cur * a nd if any such suit or action shall be commenced alter the 
fchel iatl0n S1X munt5 ^ next alter sucLl i° 3S or damage shall have occurred, 
of th & ^ S | 6 m 1116 be taken as conclusive evidence against the validity 

the 6 Cla ' m, 1 English rule ot construction be adopted, and the day of 

occurrence excluded from the period : hadciiffti v. Bartholomew \'6). 
con t Ut a PPoUant contends that even auopting the Eng'ish rule of 
of f S TUc ^ un an d excluding the day of the oocuuence the plaintiff i oat 
n . ft 1 [ D L e ' because '‘month” means “lunar” and not an English calendar 

mouth. 


to) ^ R - « App. C*a. 671, 631. 
1 Q. R. 310, 314. 
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In England there is a dictum at Nisi Prius in the case of Hart v. 
Middleton vlj to the ofiect that in mercantile transactions month means 
calendar, and not lunar month, but tha% dictum is directly at variance 
with thecae ol br>cner v. Moore 2), which lays down that month means 
lunar month, though the presumption that month means lunar month can 
be displaced by evidence to show that in any particular instance it was 
— intended by the parties to mean calendar month or that there was a custom 
* or a statute under wlvch month meant in the particular case ca.endar 
C. W N 425 month. That the latter case, which ‘is a carefully considered Judgment 

and not the dictum in Hart v. MiddUt >n (i) t cxpiesses wuat is really the 
law is shown by legislation for in the Sale of Goods Act 56 and 57 Viet, 
c. 71, soction 10 i2;, it i$ enacted that in a contiact of sale month' 1 means 
ptim facie “calendar month.” This [54lJ provision would have been 
quite unnecessary had the dictum in Hart v. Midditton ilj been a correot 
statement of the law. 


is the law as laid down in Bruner v. Moore (2j applicable here ? To 
begin with a reason exists for interpreting ' month ” in this country to 
mean lunar month which does not exist in England. Here a month if a, 
lunar month would express the same petiod ol time to all the peoples who 
dwell in India, while if construed as a calendar month it would not, but 
would varv with the ditleient calendars used, t.e ., whether English, 
Bengali, Sam bat, eto. If therefore “ month ” were construed calendar 
month, then another question would have to be determined, and that 
would be by wbat calendar the month was to be measured, and in all 
oases where the contracting parties were accustomed to use different 
calendars, as lor exarap'e in a contract between an Englishman and a 
Bengali, it would be necessary to prove by evidence which calendar the 
parties intended their month to be measuiod by. 

But 1 think the course of legislation shows that the word “ month ” 
in India as in England moans prana faice lunar month. In the Penal 
Code it is enacted that vvheio the word month is used, it is to be under¬ 
stood that the month is to bo reckoned according to the Bntish calendar, 
and a similar provision is to bo found in the buccession Aot and General 
Clauses Act. I can find nothing in the Contract Act defining the mean¬ 
ing of “ month ” in a contiact. Inasmuch as in the Aots to which 1 have 
leferred month ” has a statutory meaning, I infer that it would not 
have had that meaning but for the statutes. 


As there is no Act giving this statutoiy meaning to the word month 
in a contract to indemnify, 1 take it that in such a contract month bears 

the same meaning that it would prima facie bear under English Eaw and 
would mean a lunar month. 

For this rea c on, whether the loss occurred on the 14th Ootober as 
alleged in the pleadings and in the repoit made to the police or at 2 A. M. 
on the 15th as stated by some of the [54 witnesses, 1 think that the 
plaintiff s suit is barred by clause 9 \j J of the conditions appearing on 
the faco of the polioy. It has Leon argued that the defendants wore 
bound to have avorrod the broach of this condition in their written state¬ 
ment, I oo not think so because it was apparent on the faoe of the plaint 
for the plaintiff ombodiod in his plaint the polioy a::d dated bis plaint so 

as to show that it was filed more than six months alter the date o! the 
loss. 


(1/ il£45) ‘2 C. & & 9. 
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In my opinion, therefore, the plaintiff’s suit must fail because it has 
been shown that ha did not cam ply with c‘au c e (a) an i it has not bean 
shown that ha did comply with clauses 6 and n 0 f the conditions on which 
he defendants were willing to in.lemnity him avairnfc lov=, and secondly 
on the ground that his action is not brought withm th 3 time limitol by 

c ause 9 (/i of the conditions on the policy. I agree, therefore, that the 
appeal must be allowed. 

Fletcher J. The judgment deliver© 1 by the learned Chief Jus- 
ice represents my judgment in the matter, and I the.efore agree. 

Appeal allowed. 

Attorneys for the appellant Company : Morgan & Co. 

Attorneys for the respondent : B. N. Basu & Co. 
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Before Mr . Justice Mooke-jee and Mr. Jntticz Carnduff. 

JOQiiNDRA CBANuRa ROY V. SHYAll DAS. * 
j. . . [2 th January, 1909.] 

1^77', Sen Il, A't 80 —'R vt> or n/ judgment," waning and 

6'tf * in 1TS f ac,s '» an,, V 9,9 °l — Legislature, «|a p wr to >uler iaw> an 1 rvert 

18S2 an * *’9ni/tcanc j of >ts s lent — 0<vii F'rjC'durA Code 'XfV of 

>> 0106**2 t' —Fomai a plic it'on f r mb hi ution of dec <is*d dir< e-hoiier. 
Pm cu'i to- Tto > Ca 303 nut to be so constnitd u8 10 b 0 con'licitny—Jtvtl 

rroedureCode O' 0 /1 09), j 49 

kct* b *\ ^i^Ltare used the term, “revivor 0 ’ iadjmput 1 ’ in febe Limitation 
Codi| 0, f - 1 aU< ^ 1877 « tney k a d ,Q v ew l he procedure etnOoi^i iq a 216 of the 
p roQ e ° 1 ^'ooerlure of IS 59 acd a. 243 of tuo Code of 1977 uqj aIao toe 
aDa) QC Q * 9 10 rev 78 *k 0a ourent in tbe Sup emi Coa t, waiob Were do^ely 
ogoa 8 i 0 t ^ Q EaaliRh; Co naioa 1 aw P uoaouie Act of 1352. 

ci f e facias anal) zed end its biitory-tr*oed. 

™ tbe a * ma Pfo^i-io t for revivor of Judgments under the present law 
re w<48 unier the old Statute* of Lun.taiioQ. 

incoione Dawn v. Dcbmdri Naih Af 1 okerjee (1 dissentad from. 

A*hio,osh Dutt v. Doorqa Churn Cha.tb'jee ( 2 ) followed. 

«o 6 df Oas v, Fu teh Chind (3) explain*.] and dimoguiahed. 

the 8 ^atn' anQi r°^ aal k°ritv prepondarat's largely in favour of the view that 
8 of°th m ] t, '* li0n t0 S¥U ‘ :l1 * jufgm=nt 19 -mbjeot ce«ne< vo ran upon 

Th' 1 < ^^ ,n 0 u t» w bere tbe >u*tter h aot gorecaed by 

j ®E gluh case-1* w on the point deilt with 

to kno^ pr ‘ DO 'Pl 0 ° f om-truotiou ti.it th* Legislature is presumed 

the Conr»A° a y ** e 0?; *i principles of Law but the eoaai.ruo 6 ioa whion 
^ hive put upon p .rtiou ar S atutei. 

* 8 ^ a °d Amenoio leading casts oited. 

that, H8 C Le Cl3 r OOQat ruo-.iea ab)ve eouuciated is based on the ground 

^l^take oq w b»t the law is aod has tbe power to alter it, aoy 

-— _ 8 P if t 0 1 tbe Ju lg*s mav at ono« be rorreoerd, and the abs^noa 

Faresh NaihVhftn ^. n ^ ic;al Ordeta. Noe. 447 »od 4^0 of n07. ag*.u-6 toe order of 
(1890) T r er ^ e » Subordinate Judge of Hoognly, dated July 1 , U07. 
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rtin 0 r aoy SU0 b corrosion, specially during a long prrlod o» time Indio* 
JSI] L OoaThwe Mgh«., mo «.i».d the intention of the Leg-laturo. 

Phelan v J h son (l) !o lo^fd. 

r. « sa t swft rMfirtSs r» 

mCs* 

Code O' Civil Procure ol 1901. ,, 48. no ioed 10 tM» conn ouon. 

I, i- not for th> remaining d-or-hol -or. to m^ Jcrm U •rail, 

oaton 'or su .-titat'oe o' a ri»o a-«<i dvcie-ho ler Seouoo 284 of'he O de 
merely r.qmeiih.t the ie.al repreeet tat ve should apely to: cxtoation of ttM 
decree au » that bio na^ne eh u d be brought oq the record. 

S>,i‘d Nadir flosvin v. hab >o Pearoo Th vildatin** .5) and Balkiihnn ▼. 
jut ih m rn a ti Tn Win * 6 rcf« r ^ p d to 

75 1 C. 8G3 5 V. L J. 23 l ; Ref 10 C L J. 91 jl j 10 _ n - *' 8 ” 6 

— 14 O. W N 712 ; 11 C W N. 6C0 -11 t. L J 4*9 ; 4 I C. 402 — 11 O L J 

91 ; 62 I. 348 - :• 3 O. L J. 201 ’6 ' . W. N T .64l : 67 l. 0. 282 ; 73 I. 0. 17 
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Appeal by Jogondra Chandra Roy, the judgment-debtor. 

Balkissen Das, Shyatn Das and Mathura Das obtained a deoree 
against Jogen Ira Chandra hoy, in the Calcutta High Court on the 16th 
December 1*91, and in execution realised only a small portion of the 
decretal amount. On the 30th January 1N«7, a second application for 
execution was made, praying for attachment of decree No. 64 2 of 893 in 
favour of Jogendra Chandra Roy, the judgment debtor. The application 
proved usoless owing to the subsequent final discharge of Ramsadoy Baat, 
the judgment-debtor in suit No. 642 of 1893. There was a third appli¬ 
cation for execution on the 1st January »903 by Shyam Das and Mathura 
Das, for themselves and as the heirs and legal representatives by survi¬ 
vorship of the dec ‘as- d Balkissen Das. The decree was thm sent under 
section 223, Civil Procedure Code, to the Court of the ^subordinate Judge 
of Hooghly for execution bv that Court. On the 17th August 1906, Shyam 
Das and Mathura Das applied for execution of the decree in the second 
Court of the Subordinate Judge of llooghly. The judgment-debtor 
objected on the grounds that the substitution should have been made 
formally and in the High Court, where the decree was passed, 
[543] that execution was barred by limitation and that the present deoree- 
bolders, having previously attached a decree obtained by the judgment- 
debtor aghnst me Ramsadoy I'arat and the c aid judgment-debtor thereby 
being prev *nted from realizing his dues under the attached decree and 
having suffered lo c s in consequ* nee, the present decree for execution should 
be treated as satisfied. The Subordinate Judge disallowed the objections. 
The judgment-debtor thereupon appealed to the High Court. 

habit Jalunalh Kanrital, iot the appellant. The application for 
execution is barred by limitation under Article 180 of the Limitation Aot. 
Under the present law, thero is abs lutely no provision for revivor of 
judgment, decree or order. Even if there is, in this case, there has been 
no revivor I rely on Tine wr>e Dawn v. D btnflro Nath Vookcrjeo f 7 j. 

[MooKERJRE J. What do you say as to Ashnto h Dnt' v. Do'rga 
Churn C at ».rj m Fufreh Na aia • houdhru v. O undrala i Cho r ahra n 
(9j, Suja Hossei" v . \ ono hur D s Ho i and tho cases in the ot her Hig h 
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Courts: 0Tnana^t v. Ba'a nnlara f \\ TJmrao Vi'iqh v. Lae^vri Narain *909 
and rnfii v. *h'»a Narai- ^3' 9] MN. 20 

After fche decision in Tinrowri* Dawn v. -Am V-uh r 4 we rnnst 
regard the earlier decisions erroneous. The still recent case of Won^ar ^rvv.r^ R 
Pa« v Fiittfth Cha.nl 5) is in tnv favour : s 6 e aDo Snja Ffmw. 1 * v ^_’ 

Mo-ohnr Das '6). There should be a reference to the Full Bench if the 36 c - 543*1 
cases I have cited are not followed. !• C. 168=9 

Lasbly, substitution on the dsath of a judgment-creditor should have L ' J ' 271 ' 

been applied for in the Original Side of the High Court. No other Court 

bad the authority to proceed with the execution at the instance of the 
remaining decree-holders. 

[546] Mtjkerjee J. Is actual substitution of the name of the 
legal representative, by formal apolication, absolutely necessary for the 
validity of execution proceedings?]. 

Babu Baidijanath Duto (Babu Tarinidas Banerjee with him,) for the 
respondents, were not called upon. 

,, Guy. adv. vult. 

MOOKerjeb AND Carndtjff, JJ. This is an appeal on behalf of the 
j? gment-dentor against an order for execution of a decree obtained by 
9 decree-holders against him on the 16th Deoeraher 1891 

°?n ^ Side of this Court. The decree was originally in favour 

11 fUd P as * Shyam Das. and Mathura Das and was for a sum of Rs. 

. 4 with interest. On the 2nd .January 1^92, execution proceedings 
were instituted, in the course o f which a sura of Rs. «24 was realised. On 
,, 0 a** Jantiarv 1 Q 97. a second application for execution was made and 
, ? ©oree-holder applied for attachment of the interest of the judgmrat- 
ei tor m a decree passed in another suit. Notice was served on the 

d ,^ men ^“^ e ^ or an d order for attachment was made. The judgment- 
,? or under that decree, however, was an insolvent and obtained his final 
iscnarge ; no further proceedings were, therefore, taken hv the respon- 

9n S . or ? application for execution. Subsequently Balkissen Das, 
one of the decree-holders, died, and on the 1st January 1903, the reraain- 
6 0ree-ho1d*fs, one whom had by survivorship acquired the interest 
? 0 deceased decree-holder applied to the Original Side of this Court 

or transfer of the decree to the Court of the District Judge of Hooghly, 
i in the jurisdiction of which Court, it was alleged, the judgment- 
2dR aQ 3 possessed properties. Notice was issued under section 

Ja ' 1V ^ ^ rooe 3ure Code of 1882, upon the judgment-debtor on the 31st 

and as no cause was shown on his behalf, an order was made 
, e 101h August 1906 for the issue of the necessary certificate. The 
ecree was then transmitted to the Court of the Subordinate Judge, and on 

[8471 ^ ^90(5 the decree-holders presented in his Court the 

• , J u sual application for execution. Notice was issued upon the 
t ^?* en ^’d 0 btor who appeared on the 8th December 1906 and objected 
ey r 0X0cu ^ on substantially on the ground that the decree under 

was barred by limitation and also alleged that the property 
1* hi V° k 0 a M®ched belonged to a religious endowment and was not 
ohi \'° ^ ®°^ * n locution. The Subordinate Judge overruled these 
lections and ordered execution to proceed. The judgment-debtor has 
ow appealed to this Court and on his behaalf the decision of the Subor- 
e Judge has b een challenged on four grounds, namely, first , that as the 

.fV, L E 7 Mad - 540 (4)7(Won. Ii R. 17 Cal. 49). 

rtrSi* 1 L B - 26 411 361 (5)'(1908) I. L. R. 80 0*1. 970. 

18) (1907) 4 AIL L. J.J405. (6) (1895)'!. L. B. 22 0*1/921. 
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judgment-debtor has heen -isolared an insolvent; and all hi*! properties have 

Wn vested in the Official Assignee, execution cannot, proceed : secondly, 

that, the application for execution is barrel bv limitation under Article 

180 of the second schedule of the Limitation Act of 1fi7^ ; thirdly . that 

a q of the decre«-holders had died, the other decree-holders could nob 

proceed with execution bill bbev had made an application for substitution, 

which if made con’d he entertained onL r hv bhe High Court. and fourthly , 

bha,b as bhe d «crpe-hol ders had in bhe second execution proceedings 

ohbained an ord°r for attach menb of a decree in which bhe judgment-debtor 

wa«? bhe decree hold or and as hv roqcon of th^ir default bhe interest of bhe 

judgment-debtor in bhab d^c^eo had hem extinguished, bhe decree-holders 

phon'd nob ho aPowed be proceed wibh bhe nre c enb exeoubion. We shall 

„onsider those objections in bhe order in which we have stated them, 
c 

In supnorb of his first ground the learned vakil for the appellant 
has invited our attention bo an order made hv this Courb in its Insolvency 
jurisdiction on bhe °bh April 1^78 hv which bhe appellant .Todendra 
Chandra Rov was declared an insolvent and his assets wore vested in the 
Official Assignee. There are no materials however, on the record to show 
what has happened sinco 1*78. Nor is there anything to show that the 
appellant has obtained his final discharge. This particular ground was 
not urged in the f^ourb below, and all we need observe, is that 
upon the materials on the present record, the appellant has not 
satisfied us that he is entitled to protection T9481 from execution under 
the decree obtained by the respondents. The first objection taken on 
behalf of the appellant must consequently be overruled. 


The second ground urged on behalf of the appellant is that the appli¬ 
cation for execution is barred by limitnbion under Article 180 of the Limi¬ 
tation Act of 1877. That Article provides that an application to enforce 
a judgment, decree or order of anv Court established by Royal Charter,in 
the exercise of its ordinarv ordinal civil jurisdiction must he made within 
19vearsfrom the date when a present, rLhb bo enforce bhe judgment, 
decree nr order nccrnes bo come person capable of releasing bhe right., provi¬ 
ded bhab fwe quote c o much onlv of bhe c ecbiop as has any application to 
the ca c e before ns' when bhe judgment, decree or order has been revived, 
bhe bweVe vearc chnll be compiled from bhe dnbe of such revivor. The 
lenrned vakil for bhe nppe 11 nnt nrgncd bhab bhern Is no provision under the 
pre r enb inw for the revivor of a judgment, decree or order, and that in any 
event, there has no* - hem in t.ho pre c enb ease such a revivor as is contem¬ 
plate^ bv bhe Limitation Act. He eandidlv conceded, however, that his 
contention was opposed to a series of decisions of this Court, naraelv, the 
enses of As r vt*<*h Putt v. Pnoran. Churn Chnttrri fl\ F*'ttph Na**tn 
Chowd 1 rit v. Chi/"drohnt.i Chn'n/7hra*n f°\ $nia Wosfein v. Mrfiohur J)us 

« bum on beViftif of fho appellant that the 
rnlo In'd down in throe rncrq I nd been accepted as Pood law by the Madras 

Hiph ("Wt in Ganavathi v. Padasnndara and bv the Allahabad High 
Court in Umran Sivqh v. Tachmi Narain (t) and in Beni Madho v. Shim 
Narain (6). The learned vakil for the appellant, however, strenuously 
contended unon the authority of the observations of Mr. Justice Wilson in 
the case of Tineoimr, Bairn v. Behevdro Nath Meokcrjec (7) that those 
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decisions were erroneous; and he also placed reliance, to some extent, upon 
the [549] cases of Monohur Das v. Fiuteh vhana ( 1 ; and buja iwtscin v. 
Mononur Da* v2j whicn latter, however, was subcquen'.ly set ardde on 
review, the judgment on rehearing Suja v. Mouohur (o) negativing the 
contention of the present appellant. In this state ot the authonties, 
the learned vakil for the appellant invLel us to consider the matter 
upon principle in view of a possible reference to a Full idenen. 

Article 180, to the terms of which we have already inferred, provides 
that the period of 12 years is to b6 computed from the date of revivor of 
the Judgment, decree or order sought to be entorced. The term revivor 
is nowhere defined in the Limitation Act, nor is any detimtion of the term 
given either in the General Clauses Act or in the Oudo of Civil Frocedure. 
As pointed out, however, by Mr. Justice White in Ashuiosh Dull v. Door - 
ga Gnum Chatterjee (4J the provisions of Art. 180 are a reproduction of 
those of Article 169 of the Limitation Act of 1871, which again were 
based upon section 19 of the Limitation Act of 1859. At the time when 
the Limitation Act of 1859 was passed, thore was a procedure for 
revivor of judgment on the Original bide of this Court. Ihela5th 
of the Rules of lb51 on the Flea bide ot the Supreme Court re¬ 
cognized the principle that execution could not issue upon judgments 
« more than a year old without issuing out a writ ot scire jaciaa against 
the defendant; and a reference to the Plea Rules of 1857 v Ruies and 
Orders of the Supreme Court by Smoultand Ray an, i8,j9 Vol. II, 
page 93 shows that the rule in question had been in lorce lor 
many years and had been introduced into the Chartered High Courts 
from the English law which governed its operation and etlects. lhere 
can be no question, therefore, that when the Limitation Act oi l85d was 
passed by the Legislature, proceedings for revivor oi judgment wore mat¬ 
ters of common occurrence and the Legislature had undoubtedly this proce- 
dure in view when they laid down in section 19 oi Act XIV of 1805 that 
the period of twelve years was to run from the date of revivor. 
[550j When, however, the Limitation Acts of 1871 and 1877 were pass¬ 
ed, although the term “ revivor ” was reproduced, the writ of scae jacias 
had become obsolete and its place had been taken by the piocedure con¬ 
tained in sections 215 and 216 of Act VIII of 1859 which were replaced 
by sections 245 and 248 of tho Codes of J.877 and 1882. The question 
therefore arises, what operation had the Legislature in view in lo71 and 
1877 when they spoke of revivor of judgment in the Limitation Act. 
It would be unreasonable to assume that the Legislature contemplated a 
contingency which could no longer possibly arise, it is consequently neces¬ 
sary to examine for a moment the true nature of the process of revivor of 
Judgment by the writ of scire Jacias and to determine whether there is 
anything in the present law which substantially corresponds to that 
process. Now, it is a matter of common learning that scire Jacias was “a 
writ founded on some matter of record, as recognizance or judgment, on 
which it lies to obtain execution or for other purposes as to repeal Letters 
Patent, hear-errors, etc. In general, it was a judicial writ issuing out 
of a Court where the record was, because the defendant might plead 
thereto; it was considered in law an action ; theielore a release of all 
actions was a good bar to se re Jacias Tidds’ Practice, l82o, Chap. 
43, page lObO. In other words, a scire Jacias was a judicial writ issued 
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for bt e purpose ot substantiating and carrying mt° effeob an antecedenti 
judgment. As pointed out m Freeman on Judgments, Vol. JJr®®®* 1 ®”* 4 | 
before a judgment was e.tuer satisfied by payment or barredl by_ lapse o 

^ S. --i „»d so u«ll somelbmg 

, don. by wniub sued right wM.avived; .» this nondiuon H u^.lly 
called a dormant judgment. This dormanoy in judgmen 
common law usually created either by a change in the parties. 
or defendant, or by the lapse of time without the >s s umg of e^outmU; 
There were also cases in which execution was to be issued m <oerta n con 
tin«encies only, and in which it became necessary to establish theexis. 

tence of the contingency before the writ could b ® r ^ rly 

[65 ll So the judgement might have been satisfied through fraud or 

mistake or by execution upon property not belonging to the defendant, 
and it might, therefore, be necessary to set aside the satisfaction and to 
obtain leave to issue further execution. When from any cause it became 
necessary to apply to a Court for a revivor of the right to issue execution, 

the remedy of the plaintiff was by a scire Jactas. As was very oleany 

put in Brown v. Harley UJ “a scire Janas to revive a judgmont is not an 

original but a judicial writ founded on some matter of record, to entorco 

exe mtion of it; and properly speaking, is only the continuation of an 
action, a step leading to the execution of a judgment already obtained 
and entorcing the original demand for which the action was brought. It 
creates nothing anew but may be said to reanimate that which before had 
existence but whoso vital powers and faculties are, as it were, suspended 
and without its statutory influence, would be lost.” lhc objects of a 
scire fucia* therefore were : (lj to revive an ordinary judgment between 
the parties thereto, (iij to obtain execution where a new paity is to be 
charged or benefited, (iii> to obtain execution on a contingent judgmont 
upon the happening of the contingency. As between the original parties, 
a scire foetus became necessary, fi) where by the fault of the plaintiff no 
execution had issued out within a year and a day alter tho entiy of the 
judgment, fiij where at any time the judgment seemed to bo satisfied 
when in fact it remaired wholly or partly unpaid. The cases in which it 
became necessary to piosecute a scire Jacias to obtain the benefit of an 
execution for or against a new party, arose when a change ot paities 
occurred through the death, marriage or bankruptcy of one of the parties : 
see Freeman on Executions, Vol. 1, Seos. 27, 28, &*J, 54, 8o, 84, and tib. 
Tho writ was next seivcd, and upon return made, if any one appea¬ 
red in response to the writ, ho would be heaid. It is unnecessary to 
consider what might be pleaded by the defendant either in bar or 
in abatement, but it may be generally stated that no ground ot defenoe 
anterior to tho old judgment sought to be onloroed could be brought 
[652j iorward, just as no cause ot action beyond the old judgment could 
be asserted and no relief beyond what was embraced therein obtained. 
Finally, the judgment entered upon the scire Jactas would be simply that 
the plaintiff will have execution for the judgment mentioned in the said 
sene jc cias and costs : Freeman on Executions, Vol. I. seotion 92 (aj. 
The substance of the matter, so far as wo are concerned, may therefore 
be thus stated : a sem Jutia s, is a Judioial writ founded on some matter ol 
recoid and having for its oLject the pievenuon ol undue suxpnse by inter¬ 
posing itself as a warning betwetn judgment and execution wherever a 

^ (1) (1848) 2 Fla. 164. 


924’ 



VII.] 


JOGENDRA CHANDRA ROY V. SHYAM DAS 36 Cal. 663 


new party is to be charged or benefited by such execution, whenever such 1909 
execution is contingent, alter judgment, on the existence of certain cir- #an. 20. 
cumstances to betirso proved by tue party charging ; and lastly, whenever e 

execution has been delayed beyond the specihed period (a year and a day A qiviIj. 

under the common lawj alter the judgment was signed, that delay not - 

arising from the party charged: Bingham of Judgments and Execution, 36 C 543- 1 
page 122 ; Ereeman on Execution, Vol. 1, section ol. 

It now we bear in mind the essential leatures of a writ of scire 
facias and of the result to be gained by a recourse to it, it is by no 
means difficult to identify it substantially with the procedure embodied in 
section 248 of the Lode of Civil Procedure. Ihe object of this procedure 
as also of the procedure embodied in the corresponding section 2 it) ot the 
Code of i8o9, was to give notice, so as to prevent undue surprise to a 
judgment-debtor when more than one year had elapsed between the date 
of the decree and the application lor execution or when the decree was 
sought to be enforced against the legal representative of the party against 
whom the decree was originally made. It seems to us to be fairly obvious, 
therefore, that when the Legislature used the term ‘ revivor ot judgment'’ 
in the Limitation Acts of 1871 and 1877, they had in view the procedure 
embodied in sections 2lb of the Coao of 185y and 248 of the Code of 1877. 

We are further fortified in this view by an examination of 
the provisions of the Common Law Procedure Act ot 1852, 

U>53j sections 128 to i34, which fully define the nature ot the proceed¬ 
ings tor revivor of judgment, and there can be no reasonable doubt that 
wh$n the framers of the Limitation Act of lo5y used the term revivor 
of Judgment” they must have had in view the proceedings to revive, then 
current in the Supreme Court, which were closely analogous to the pro¬ 
ceedings to revive under the Common Law Procedure Act of lc52: 

Chitty's Archbold s Practice, ibbb, Vol. 11, page xl22. 

It may be pointed out t,hat there has been some diversity of judicial 
opinion upon the question whether a revivor of judgment prolongs the life 
ol the original judgment for the purposes ot limitation Ibreeman on Lxe- 
cut ions, Mol. 1, section 93 fajJ; but the balance of authority, where the 
tatter is not governed by statute, preponderates largely in lavour of the 
view that the Statute ot Limitations to which the judgment is subject 
ceases to run upon such revivor, although the reasons lor this conclusion 
have not been unanimous. As briefly indicated in the judgment ot Mr. 

Justice White in Ashatosh Dull v. Doorga Churn Chatterjee U) kb 0 Q uos ' 
tion had been laised in the Irish Courts and decided by the House of 
Lords as well as by the Judicial Committee ot the Privy Council in favour 
of the view that time should run afresh from the date of the revivor, in 
fact almost from the very hrst the opinion of the Judges has tended 
this direction: see Crojts v. Hughson f2j, beuley v. bodkin (3j.i 
binch v. hitzgibbon f4j, Ottiuell v. Dunbar 1 5j, (Jttiwell v. lanan \ ) 

tiyan v. Camby 17;*, though authorities are not wanting the other way: 
see bolton v. Armstrong f8 j. The point directly arose in the case of Oitt* 
well v. Fair an { 9j. But when the case was taken to the House of Lords 
°n appeal from the Exchequer Chamber in Ireland [Farran v. Beresfcrd 
(lQj the point was lelt undecided, although Pindal 0. J. in delivering 0 
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opinion of the Judges, intimated that whatever might be the ease if the re¬ 
vivor was [554] between the same parties and was only necessary because 
- the time for execution had elapsed, a new present right to revive was given 
^ LLTB by the Judgment in tcire facias when that right was necessary in consequence 
HI 11 * of the death of the parties. J his doctrine was approved by Lord Lyndhurst 

36 3. 543=1 in Farr el v. Gleeson (i) and may be taken as settled as regards a revivor 

I. 0 168 - 9 against the representatives of a deceased party to the existing judgment. 
C. L. i. 271. 'phis case before the House of Lords, however, left open the effect of a 

revivor as between the original parties. The question was directly raised 
in Griffin v. Blake (2) and it was held by Smith M. R. that time should 

begin to run afresh from such revivor, as well as from a revivor where 

there was a change of parties. This decision was approved by the Judicial 
Committee of the Privy Council in In re Blukc{$). This view is also 
supported by the high authority of Lord St. Leonards (Real Property 
Statutes, 123) and Mr. Prideaux (Judgments 57). We are not unmindful 
however that even in Ireland a question has been raised as to effect of 
the procedure substituted for the writ of revivor by the Rules of the 
Supreme Court (Ir.) 1891 Old. XLII, Rules 24-25, which correspond with 
the English Kules of the Supreme Court 1883, Old. XLII, Rules 22 and 
23. With reference to this procedure, which corresponds with what is 
laid down in section 248 of the Code of Civil Procedure of 1882, Mr. 
Justice O’Brien raised the question in Evans v. O’ Donnell (4) whether an 
order for leavo to issue execution under the Judicature Act would have the 
effoct that was ascribed to a revivor by the House of Lords in Farran v. 
Beresford (5). But no reasons wero assigned by the learned Judge in 
support of his opinion that the force of the Judicature Act would be held 
to deprive suoh an order of all efficaoy as a means of making time run 
afresh. We are however here free from any suoh possible difficulty. 
We are called upon to construe Art. 180 of the second schedule of the 
Limitation Act and to determine the meaning and scope of the term revivor 
of [555] judgment used therein. When we look to the history of the 
legislation on the subjeot, we find it difficult to resist the conclusion 
that the Legislature must have intended by “revivor of judgment ” the 
procedure prescribed in section 248 of the Codo of Civil Procedure of 1882. 
With all deference to the opinion of Mr. Justice Wilson in Tincowric 
Dawnv. Debendro Nath Mookcrjcc (6), an opinion which is no doubt entitl¬ 
ed to great weight, wo are consequently not prepared to share the doubt 
expressed by that learned Judge. We observe that no reasons are stated 
in support of the doubt expressed, and the learned vakil for the appellant 
has not been able to assign any substantial reason in support of that view. 
An analysis of the nature of the writ of scire facias or of the wit of 
revivor shows conclusively that a proceeding under section 248 of the Code 
of Civil Procedure of 1882 is in its essence and result identical for our 
present purposes with the former. We must, therefore, uphold the view 
taken in the case of Ashntosh Dult v. Dcorga Char an Chatterjeo (7) as 
well founded, and we are not prepared to dissent from tho series of deci¬ 
sions in which that view has been approved and followed. It may be 
added that there are other weighty reasons in support of the view taken 
by us. The case of Ashntosh Dutt v. Doorga Charan Chatter ice (7) was 
decided so far baok as 1880, shortly after the Limitation Act of 1877 had 


(1) (1844) 11 0). and F. 702. 

(2) (1848) 2 Ir. Oh. Rap. 645. 

(8) (1863) Ir. Oh. Bap. 648. 

(4) (1886) 16 L. R. Ir. 446, 469. 


(5) (1852' 10. 01. P. 819. 

(8) U890) I. U R. 17 Cal* 491. 
(7) (1880) 1 . L. B. 6 Oalt 604. 
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come into operation. Since then, and in spite of the doubt expressed by 1909 

Mr. Justice Wilson, the Legislature bas not intervened. On the other hand, Jan^20. 

we find from the new Limitation Act (IX of 1908) which consolidates and ^ >p BT ^ A - g 
amends the law on the subject, that the provisions of Article 180 are Qivi&. 

reproduced as Article 183 without any alteration. The inference seems — 

irresistible that the judicial interpretation of Article 1R0 to which we have 36 
referred, coriectly represented the intention of the Legislature. It is a q jjj 271. 
well settled principle of con c truction that the Legislature is presum¬ 
ed to know not only the general principles of law but the construc¬ 
tion which the Courts have put upon particular statutes. In the 

words of Lord Campbell C. J. in Mansell v. J[556] Queen fl) and 
Lord Justice James in Ex parte Campbell ^2) where a section of an 
Act which has received a judicial construction is re-enacted in the 
same words, such re-enactment must be treated as a legislative recog¬ 
nition of that construction”* see also Dales case (3\ Greaves v. 

T oUeld (4\ Clark v. Walloni (5), Ja'i v. Johnston* (61. The inference is 
therefore perfectly legitimate that the Legislature has in the new Act 
adopted the settled judicial construction which is thereby sanctioned and 
intended to be continued in force : see Be Abbotsford (7).. But even in¬ 
dependently of the provisions of the Act of 1908, the same inference would 
follow from another circumstance; an express recognition of the construc¬ 
tion which the Judges have put upon statutes is not always needed, in 
some cases the silence of the Legislature is equally emphatic.^ This 
principle of construction is based on the ground that, as the Legislature 
knows what the law is and has the power to alter it, any mistake on the 
part of the Judges may at once be corrected, and the. absence of any such 
correction, specially during a long period of time, indicates that the Courts 
have rightly ascertained the intention of the Legislature. We need only 
refer to the observation of Baron Lefroy in Phelan v. Johnson IB) : I 
recollect Lord Kedesdale saying that when the Court has been in the 
habit of putting a particular construction upon an Act of Parliament and 
the Legislature has not interfered, it must be considered as the true cons¬ 
truction of the Act. ” On all these grounds we must hold ^haUhe order 
made in the second execution proceeding on the 6th May 1897 had be 
effect of reviving the original decree and consequently the present ap- 
plication which has been made within 12 years of that date, is not barred 
under Article 180 of the second schedule of the Limitation Act. Inis 
view is in no wav opposed to the decision of this Court in .the case of 
Wonohar Das v. FutUh Chand (9) in which it was held that as 
a general rule, if there has be*n no order for execution, the mere 
[957] fact that an application has been made for execution of a decree 
find notices have Wn issued under cections 232 and 248 of the Code, doss 
not operate as revivor within the meaning of Article !. 0. In e ca .e 
before us, there was an order for execution, and the decision relied upon is 

on this ground obviously distinguishable. # , A 

It may be contended, however, that the application is barred under 
section 930, Code of Civil Procedure, which provides that where an applica¬ 
tion to execute a decree for payment of money has been made under that 
section and granted, no subsequent application to execute the same__ 


' '1' RE. Sr B. 64,73. 

'21 'i»70> B B. 5 Cb. App. 703 
r - dP nsft-n ft Q B. TV 87ft *t T>. 453. 
'4! fl«80) 14 Ob. T\ 6*8. 571. 

(GrassaYsa'L. J. Q. B.M1. 


f BP (1893) 1. Q, B 95. 189. 

17) (1879) 98 U. 8. 440. 
(8V(1P44)J7 Ir.tj. R. 5?5. 
<9)7(1903) I.-L. R.180 0»1. 979. 
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1909 shall bo granted after the expiration of 12 years from the data of the 
Jan. 20. a°cree sought to be enforced. In the present oase, as already stated, the 
A decree was made on the 16th-necemher 1891 and an order for execution 

under section °3' > was made in the first execution proceeding of 1892 as 

-’ also in the second execution proceeding of 1«97. Tt may therefore be 

36 C. 543 = 1 ar2lle d with come plausibility that, if Artiole 180 saves the execution from 
h ? V®" 9 limitation, section 230 presents an effective bar. There is no sub=tanoe. 

• - however, in this objection, for as was pointed out in tbe cases of Mavabhai 

Prembhai v. Triblmvandas Jaqjivandas H) Gancvpathi v. B*la*undra '9) 
and Fatteh Narain Ghowdhr i/ v. Chnndrabati Chowdhraii<3), section 280 
ought not to be so construed as to make it confliot with the provisions of 
Artiole 180 of the Limitation Act. What was ruled in these cases was 
that the provisions of the two Acts ought not to be so interpreted as to 
contradict each other, and that, therefore, section 230 cannot bo taken 
to limit Article 180. It is worthy of notice that this interpretation has 
subsequently received the sanction of the Legislature, and in the Code of 
' Civil Procedure of 1908, section 48, which replaoes the 3rd and 

4th paragraphs of section 230 of the Code of 1B Q 2, expressly provides that 
nothing in that section shall be deemed to limit or otherwise affeot the 
operation of Article 180 of the second schedule of the Indian Limita¬ 
tion Act. Statutory authoritv has, therefore, been given to the 
t658l rulings which declared Article 1R0 of the Limitation Act to he 
independent of section °30 of the Code of the Civil Procedure of 1882, 
and, upon the principles of construction which we have already explained, 
the inference is irresistible that these decisions accu^ateV interpreted the 
intention of the Legislature. It follows consequently that the second 
ground taken on behalf of the appellant must be overruled from every 
possible point of view. 

The third ground taken on behalf of the appellant raises a purely 
technical objection of an entirely unsubstantial character. It is argued 
that upon the death of one of judgment-creditors Ba^issen, an application 
for substitution ought to have been made bo the Original Side of this 
Court which passed the decree, and that, in the absence of an order from 
this Court, the "District Court to whioh the decree had been transferred 
for execution had no authority to proceed with the execution at the instance 
of the other judgment-creditors, one of whom had obtained by survivorship 
the interest of the deceased creditor. An examination of the provisions 
of the Code makes it obvious that there is no foundation for this conten¬ 
tion. The Civil Procedure Code does not exprersly provide for an appli¬ 
cation for substitution under circumstances like these. There is no provi¬ 
sion which renders necessary the actual substitution of the name of the 
legal representative for the validiny of the proceedings in execution. Sec¬ 
tion 23$ merely requires that the legal representative should apply for 
execution of the decree, and that his name should he brought on the 
record : Smid Nadir TJo'fidn v. Paboo Pmroo Thovildariftes (4) 
stioon v Ma*omm<>d Tamaz Allee (5\ This provision was substantially 
complied with in the case before us. The surviving decree-holders in their 
application to this Court for transfer of the deoree stated that the creditor 

Balkissen Das was dead and that Sham Das, one of the other exeoution- 

creditors, was his legal representative. The application further oont&ined ft 
prayer that Shyam Dos and Mathur a Das, th e two surviving*e xeoution-oredi- 

(V (18*1) I. L. B. ft Bom. 258. (4) (187S> 19 W R. 955. 

(2) (1884) I. T.. b. 7 Mad. 640 ( 6 ) 0872' 4 All. H 0. 90. 

(8) 0892) I. L R. 20 Gal. 551. 
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tors, might be allowed to obtain a transfer of the decree to the Court of the 
[889] District Judge of Hoogbly for execution. Upon notice to the judg¬ 
ment-debtor and without any objection, the order for transfer was made, 

In our opinion it was hot necessary for the decree-holders to make a for- Qivie. 

mal application for substitution in the Court of the District Judge as they — 

did; they were quite competent to carry on the execution without any 36 0. 543=1 
such application. The third objection, therefore, cannot be supported and 9* t 6 n^ 9 
must fce overruled. 

The fourth ground taken on behalf of the appellant raises a question 
of estoppel. It is contended that by reason of the negligence of the pre¬ 
sent respondents, who had attached a decree in which the judgment-debtor 
was the decree-holder, his rights under the decree have been extinguished 
by limitation, and therefore the respondents are not ontitlcd to proceed 
with execution till at any rate they have indemnified the appellant for the 
damage which he had sustained. No such objection, however, was taken 
in the Court belcw and there are no materials upon tho record upon which 
this question can be determined. Apart, therefore, from the question, 
whether an objection of this character is maintainable in execution proceed¬ 
ings, we must decline to entertain it on the ground that it had not been 
taken at an earlier stage of the proceedings. The fourth ground of object¬ 
ion also must therefore be overruled. 

The result is that none of the grounds upon which the decision of the 
Subordinate Judge is challenged can be maintained. The appeals, there¬ 
fore, fail and must be dismissed with costs. 

Appeals dismissed. 


36 C. 560 (=2 I. C. 59D. 

[560] CRIMINAL REVISION. 

Before Mr . Justice Holmwood and Mr. Justice Byves. 


Salt v. Emperor.* 


[21st January, 1909.] 

JPitojas —Statement of witness taken by the police during the investigation and recorded 
m the Special Diary—Copies of such statements token to be given to the accused 
“Criminal Procedure Code (Act V of 1898), ss. 161 and 162 -Practice. 

Where the trying Magistrate, at tho instance ol the aooused, called for the 
statements of certain prosecution witnesses recorded by the poliee during their 
inveatlgation ia the special diary and then returned them to the police 
without recording an order thatihe did not think it expedient in the interest 
of justice to furnish the aooused with a oopy, tand also disallowed an appli¬ 
cation to summon a defence witness :— 

Held, that the Sessions Judge should re-hear the appeal and examine this 
witness, and send for the statements recorded by the polioa and, ff he found 
anything in them of advantage to the aooused, 'that he should also eummon 
Jhe witnesses who made’them and allow oross-examinalion after supplying 
the aooused with a copy of their statements. 

[Ref. 26 M. L. J. 182=23 l. C. 497=15 Or. L. J. 289.] 


The petitioner, who was a Claims Inspector on the Eastern Bengal 
^>fcate Railway, was charged with criminal breach of trust as a servant 
under section 408 of the Indian Penal Code, and convicted by the Joint 
Magistrate of Alipore, on the 14th -September 1908, and sentenced to 


♦Criminal Revision No. 1378 of 1908, against the 
Judge of the 94-Parganas, dated Nov. 30,1908. 
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months’ rigorous imprisonment and a fine of Bs. 500. In September 
1907 the petitioner was deputed by the Railway Company to Goalundo 

Thakur Ind received a hundi for Rs. 1,320 which he cashed in Calcutta, 
and of this sum he credited Rs. 820 to the Railway Company and mis¬ 
appropriated the balance. The trial commenced on the 3rd August 1908 
upon further inquiry directed by the District Magistrate o Alipore 
and on that day six prosecution witnesses were examined. The 1961] 
case was next taken upon the 19th instant and four more prose- 
cution witnossrs were examined and four cross-oxamined. On the 21st, 
the other prosecution witnesses were cross-examined and a charge framed. 
The investigating police officer was then cross-examined by the defence, 
and admitted that statements of certain of the proseoution witnesses had 
been taken down in writing and wore entered in the special diary. At 
the close of his cross-examination the counsel for the accused made a 
verbal application to the Magistrate, for the production of those statements. 
The Magistrate thereupon, ordered the polico to produce the statements 
of these° witnesses on the 1st September, on which date he passed the 
following order : ‘The statements called for by the defence from the 
Sealdali Polico have been produced before mo. They in no way 
contradict the evidence given, and I return thorn.” 

The accused had also applied to the Magistrate to summon Mr* 
Hardlesstho Government hand-writing export, to prove that the signature 
of his name on the hundi was not in his hand-writing, but the Magistrate 
refused the application. 

The Court then proceeded with the ca c o and the defence witnesses 
were examined, and the acouscd was ultimately conviotod and sentenced. 
On appeal, the loarned Sessions Judge of Alipore uphold the conviotion 
but reduced the sentence. The petitioner thon moved the High Court and 
obtained the present Rule. 

Mr. Norton , Mr. Mehta and Babu Manmatha Noth Mukerji , for the 
petitioner. 

The Deputy Legal Remembrancer (Mr. Orr), for tho Crown. 

EOLMWOOD and RYVE9 JJ. We are of opinion that tho best way 
of dealing with this Rule will be to direct that the learned Sossions Judge 
who heard the appeal should reconsidor it after re-hearing counsel and 
examining Mr. Harmless as a witness. At tho same time, as the petitioner 
has taken tho ground that the statements before tho police, whether 
contained in a special diary or in a diary under section 161 [862] 
of the Criminal Procedure Code, of Tilak Chand Borad and of Tilak 
Chand, were sent for but no order was passed stating that the Court did 
not think it expedient in the interests of justice to furnish him with a 
copy, we think that tho loarned Sessions Judge should himself send for and 
consider the statements of these two witnesses and, if ho finds that there 
is anything in them upon which tho petitioner would bo advantaged by 
being allowed to cross-examine thereon, he should also ro-suramon those 
witnesses and submit them for cross-examination after supplying copies 
of their statements to tho petitioner. 

We, therefore, make tho Rulo absoluto in tho^o terms, and remit the 
case to the same learned Sossions Judge of Alipore for re-hearing 
the appeal. 

The petitioner will remain on tho same bail. 

Rule absolute . 
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CRIMINAL REFERENCE. 

Before Mr. Justice Carnduff and Mr. Justice Doss. 


Sat.igram Singh y, Emperor.* 

C12th February, 1909.] 

Surety bonde—Liability cj' Surety t.n forfeiture cf bond by Principal—Recovery of 
founts of the bonds from b cn Principal and Surety—Criminal Procedure Code 

Upon the forfeiture of a bond by a person to keep tho peaoe for a term, the 

surety is liable to pay . tho amount syeoified in his bond in addition to the 
penalty paid by the principal. 

Emperor v. Nga Rating (1) dissented from. 

Thoobjeot of requiting a surety to suob a bond ia not to ensure the recovery 

oi the amount of the bond from the piinoipal, but to serve aa an additional 
seounty for his beeping the peace. 

Queen-Empreis v. Rahim Balthsh (2) referred to. 

[Ref : 71 1. C. 539=24 Or. L. J. 705; 84 I. C. 546=5 Lah. 448 ] 

nedni S6 ift 3 Q? * Pr <f? eding ^ secti ° a 1Q 7 °f the Code of Criminal Pro- 
OQdure, 1898, one Sahgram Singh was bound down, in the sum of Rs 100 

to keep the peace tor one year, and the petitioner, Kuldip Singh, bound 

himselfas surety, in tho sum of Rs. 50, that tho former would not commit 

a breach of the peace or do any act that might probably occasion a breach 

ot he peace during tho term of tho bond, and that, in case of his 

fha igrams) making default therein, ho (Kuldip) would forfeit to His 

lt Siy c t u 6 j 51 ™ ° Rs- 5 °- Sali 8 ram s bond was declared to bo forfeited 
J^ 0 .u U ^ d ' V1S !° nal Ofllcor ot Dinaporo, on the 9fch September, 1908 
both the petitioners were ordered to pay the amounts of their res¬ 
pective bonds They appealed against tho order to tho District Magistrate 
bo summarily rejected tho appeal, on the 24tb September, under section 
ro ot the Criminal Procedure Code, without considering the objection of 
e petitioner, Kuldip, that the lower Court was wrong in requiring a 
double penalty, Saligr.m having paid the amount of his bond. g 

r o Uj 9 u SeSSl0ns Ju dge of Pafcna » by his lefiber dated the 27th November 
cnmm]- he °f e tothe High Courfc bnder section 438 oftheCode.re- 
gron^kA!^ 0 reversal of fche order of fche district Magistrate on the 
had f k , point raised by Kuidip was worb ^y of considerate, and 
v NgaKaun^l) Wlfch ^ fch6 ^ ppellab0 Courb - He referred to Emperor 

No one appeared in the case. 

Judge AND ^ 0SS This is a reference made by the Sessions 

a person e u which raises fche ^ uestiion of fche extent of the liability of 
It Sb ° 0d Sur6by for anobher bound down to keep the peace. 

Magi SSL Saligram Singh was squired by the Sub-divisional 

°f the Coda n^ ap . 0re 1 execute a bond for Rs. 100 under section 107 
as his surafv 5u mma Proc0 dure, and that the petitioner, Kuldip, stood 
Sub-divisional m 9 • Sl ! m ^ S * The bond was declared forfeit by the 
surety to nav Ik aglsferafc0 » w bo [564] ordered the principal and the 

order an annoal 6 SUmS °\ ^ S * and ^0 respectively. Against this 
- yas preferred b efore the District Magistrate under sec- 

Pa * na » dated Ifov^'^igoQ 0 ’ ^ ^y 0. W. E. Fitter, 8eaaiona Judge of 

1 U906) W; 2 Cc. U J. Iud. 463. (2) (1989) I. £. R. 20 All. 200. 


1909 

feb. 12. 

Criminal 

REFER¬ 

ENCE. 
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. • n r .,5 0 r lu q Code, and was summarily rojected. One of the grounds 
10 “ n ' f h J oDneal was that tho Sub-divisional Magisbrato was wrong 

filleting a ? ‘double penalty,” the contention being that as the 
. . I 1v1 :j fhore ought to havo boon no realisation from the 

surety^ The learned Sessions Judge has recommended that the District 
Maoist rate’s order be sot aside on the ground that ho has not considered 

36 C. 862=13 the'poiat above stated. Ho has himsolf refrained from expressing any 
C. W. N. 855 opill i oa upon it, but has referred to tho decision in the case of Emperor 

~ 0ei r J v Hga Kaung 11) which appears to havo been decided m Upper Burma 

,D Spuria facie, no doubt, a surety merely agrees to pay the creditor 
failing the debtor, and his liability is, as a rule, co-extensivo with that of 
the principal. But this is not a case of ordinary suretyship for the payment 
of money. As pointed out by Edge, C. J., in Queen-Empress v. Bahxm 
Bokhsh (2), the object of those provisions of tho Code is to prevont crime, 

and not to obtain money for tho Crown. It is not, as in tho oase of, for 

example, an administration bond with sureties, the objeot to secure the 
payment of money or tho avoidanco of pecuniary loss. Hence it is 
provided in section 118 of tho Codo that the amount of every bond 
demanded under these provisions shall bo fixed with due regard to the 
circumstances of the case and shall not bo excessive, while in sootion 106 
it is expressly diroctod that tho amount of the principal bond shall be 
proportionate to tho means of tho person bound down. That being so, it 
is obvious that the power to require sureties must have beon given with 
somo object other than that of ensuring tho recovery of the amount of the 
bond ; in other words, an additional socuiity for tho principal s keeping 
the peace, not a surety for bis paying forfeit, is demandable. 

[565] ' This view is supported by tho form of tho bond actually 
executed in this instance. Saligram Singh “ bound himself not to commit 
a breach of tho peace or do any act that might probably occasion a breach 
of the poaco during the term of ono year,” and, “in case of his making 
default therein,” to “forfeit to Mis Majesty the sum of Rs. 100.” The 
petitioner, Kuldip, next ‘‘bound himsolf surety for Saligram Singh that he 
(Saligram) should not commit a breach of tho peace or do any aot that 
might probably occasion a breach of tho peace during tho said term, and, 
in case of his (Saligram’s) making dofuult therein, to forfeit to His Majesty 
the sum of Rs. 50.” This is tho form sot forth as Form XI in the Filth 
Schedule to tho Codo, and from its terms it soems to us to be clear that 
Kuldip bound himself to forfeit Rs. 50 in the event of Saligram’s failing 
to keep tho poaco during tho period fixed. 

The conclusion at which wo have arrived, therefore, is that the Sub- 
divisional Magistrato was right; and, in those circumstances, we think it 
unn ooessary to send tho case back for disposal by tho District Magistrate 
as the first appellate authority. In tho result, then, wo decline to 
interfere. 


jl) (1905) U. B. R. 31; 2 Or. L. J. Ind. 468. (2) (1898) I. L. R. 20 AU. 206. 
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Before Mr. Justice Mookerjee an l Mr. Justice Carnduff. 

Dhanu Ram Mahto v. Murli Mahto.* 

[12th February, 1909.1 

CmmiiBion—Practice—Evidence taken on c.vimisucn, when evidence in suit—Practice 
on the Original Side oj the High Court and this M fussil Courts—When Court may 
grant time and adjourn Hearing—C< ate of Adjournment*—Civil Frcc'timc Cnfip 
{Act XIV of 1882), ss. 156, 3S9, 890 ' C 
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Where a commission was duly executed and returned together with the evi¬ 
dence taken undee it to the Court which Raucd it .md formed p*rt of the record 
of the oase under a 339 of the Civil Procedure Code (Act XIV 0 l 1382), and 
where the oircumstanoes mentioned in s. 590 of the Code, which would oxolude 
the deposition from baing read a3 evidence in the suit, do nos exist 

Held, that regard being had to tho practice of tho mofusail Court*, which ia 
not only perfectly consistent but also in strict accordance with the provisions 
of the Givil Prooedure Code, it is not necessary to tender the evid;noe taken on 
commission formally at a trial, to make it evidence in tho Oise. 

Man Gobindo Choiodhuri v. Shathindra Chandra Chotvdhuri (1) followed. 

Dwarha Nath Duit v. Gunga Dayi (2), Nisiarini Dassee v. Nunlo Lall Bose 

(3), Kutum Kumari Roy v Satya Runjan Das (1) and Strut hers v Wheeler (5) 

referred to. 


Where the Court made an order for adjourn mo at conditional upon the 
immediate payment of oo3ta ;— 

field, that although a. 156 of the Civil Procedure Code (Act X*V of 1882) 
gives the Court ample discretion as to the particular directions to be given in 
the matter of oosta, an order ought not to bo made conditional upoa immediate 
payment o! costs, without sufficient opportunity being given to the plaintiff to 
enable him to oarry out the orders of the Court and to produce his evidence. 

[Ref: 78 1.0. 125; 78 I. C. 996; 93 I. C. '• 05 -1925 A. I. R. Mad. 497 = 43 Mad 1.] 

[367] SECOND Appeal by the plaintiff, Dhanu Ram Mahto. 

The plaintiff brought the suit for declaration of his title to certain 

immoveable property, and for an injunction to stay the sale of tho said 
property. 

The defence was that the claim was false and collusive. One 
witness was examined on commission on behalf of the plaintiff. 

On the case coming on for hearing, the plaintiff through his pleader 
applied for time to bring up his witnesses who were not prosent. The 
Subordinate Judge granted the adjournment on condition that the cost of 
the day was paid by the plaintiff to the defendant. The plaintiff being 
unable to deposit tho cost, the Subordinate Judge dismissed tire suit 
without adjudicating on the merits. 

The ‘plaintiff appealed to tho District Judge who dismissed the 
appeal on the ground that it was too late to a^k tho Court to consider tho 
evidence taken on commission which was not tendered though the 
plaintiff had ample opportunity to do so, and that the learned Subordinate 
Judge had omitted to consider anything material. 

The plaintiff, thereupon, appealed to the High Court. 

* Appeal from Appellate Decree No. 1382 of 1907, against the decree of H E 
Hansom, Diatriot Judge of Darbhanga, dated April 3, 1907. affirming the decree of 
Ambioa Gharan Dutt, Subordinate Judge of that District, dated Feb. 6, 1907. 

(1) (1907) I. L. R. 36 Oal. 28. (4) (1903) I. L. R. 90 Cal. 999, 1003. 

(2) (1872) 8 B.LB App. 102. (5) (1880) 6 0. Ii. R. 109. 

W U809) 1, Ii. R. 26 Oal. 691. 




333 


36 Cal. 368 


INDIAN HIGH COURT REPORTS 


[Yoi. 


I abu Shorashi Charan Mitra, for the appellant. Under seotions 
389 and 390 of the Civil Procedure Code and the practice that had grown 
up in the mofussil Courts, it was not necessary to tender the deposition of 
AF ^?|^ I i A!rK a witness examined on commission, but that it formed a part of the 
U __' record and could bo used as evidence in the case : Divarkanath v. Ounga 
36 C. 366=13 Dam ( 1 ), itruthers v. Wheeler \%), Nistcirini Da we v. Nundo Lall Bose 
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_ ,; 5 j, Under section 156 of tho Civil Procedure Code the Subordinate 

=UC C L 3 J 6 could not make the order for adjournment conditional upon the 

150 . * * immediate paymonb of costs. 

Bobu Dig Amber Chatter jtc, for tho respondent. Evidence 
taken on commission cannot bo used in evidence in the case 
[568] until tendered by tho party at whoso instance the commission 
has boon takon out: Kusum Kumari Boy v. Satya Bunjan Das (4), He- 
manta Kumari v. Bankn Bchari Sikdar (5). 

The Court has ample discretion to impose.the payment of costs, con¬ 
ditional upon adjournment of a case under section 156 of the Code of Civil 
Procedure. 

Cur. adv. vult . * 


Mooker.iee and Carnduff JJ. The plaintiff appollant commenced 
the action out of which tho present appeal arises for declaration of his title 
to immoveable property and to restrain tho defendants from enforcing a 
mortgage which they claimed to hold thoroupon. The suit was instituted 
so far hack as the 18th May 1903 and up to the present time it has not 
boon heard on tho morits. The plaintiff had at one stago of the suit obtain* 
od an order for tho examination of a witness upon commission. That 
witness was duly examined, and tho Commissioner mado his return. 
W hen tho ca c o came on for trial before tho Subordinate Judge, the ovi- 
dcnco takon on commission was on tho record, but as tho witnesses who 
wore to ho examined in Court wero not in attendance, an application was 
mado on behalf of tho plaintiff for adjournment. Tho Subordinate Judge 
mado the grant of tho application conditional upon tho immodiato pay¬ 
ment of the costs of tho defendant. Tho plaintiff was unablo to carry out 
the order of tho Court and the suit was dismissed. An appeal was then 
prcforied to tho District Judgo, bub it was dismissed by him under section 
551 of bbo Codo of Civil Procedure. The plaintiff has now appealed to this 
Court and on his behalf tho decision of the Court below has been challen¬ 
ged on two grounds, namoly, first , that as the ovidenoo taken on commis¬ 
sion was on tho record, tho suit ought not to havo been dismissed 
without an adjudication on the merits; and, secondly, that the Court 
of first instance ought to havo allowed him an opportunity to 
produce his other ovidenco. In answer to tho first contention, 
[569] it has been arguod by tho learnod vakil for tho respondent that as 
tho plaintiff did nob tender tho deposition in evidence, the Subordinate 
Judge was nob bound to consider it; and in answer to the second conten¬ 
tion it has been suggested that tho plaintiff was guilty of laohes and v?as 
not entitled to any consideration from tho Court. 

In support of tho first contention, reliance has boon placed on behalf 
of tho appellant upon tho decision of this Court in Dwarka Nath Dutt V. 

Bayi [\) % btruthers v. Wheeler 12}, and Nistarini Dassoc v. Nundo 
Lall Bose (3) whioh show that in order to make a deposition taken on 
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commission available for purposes of the trial, it is not necessary formally 
to tender it in evidence. On the other hand, in suppo’t of the contention 
of the respondent, reliance has been placed upon the cases of Kusum 
Kumari Boy v. Satya Runjan Das (l) and Homanti Kumari v, Banka 
Behan Sikdar U), in'wkich it was ruled that the deposition of a witness 
examined on commission does not become evidence in the suit until the 
same has been tendered and read as evidence by the party on whose 
behalf it has been taken. We observe that in the cases upon which 
reliance is placed on behalf of the respondent, the view of the Court was 
based upon the practice which has prevailed for many years past on the 
Original Side of this Court. On the other hand, as was pointed out by 
this Court in the case of Man Gobindo Ghowdhari v. Shashindra Chandra 
Ghowdhuri (3), the practice in the mofussil Courts has been precisely in 
the opposite direction. There can be no doubt that in the mofussil Courts 
the deposition of a witness examined on commission is treated as evidence 
in the case even though it has nob been formally tendered. In our opinion, 
this practice is not only perfectly consistent, but also in strict accordance 
with the provisions of the Code on the subject. Section 389 of the Code 
of 1882 provides that after the commission nas been duly exe¬ 
cuted it shall he returned together with the evidence taken [570] 
under it to the Court from which it issued, and the commission, the 
return thereto and the evidence taken under it form, subject to the 
provisions of section 390, part of the record of the suit. Section 390 to 
which reference is made then provides that evidence taken on commission 
shall not be read as evidence in the suit without the consent of the party 
against whom the same is offered unless the person who gave tho ovidenco 
is beyond tho jurisdiction of the Court or dead or unablo from sickness or 
mtirmity to attend to he personally examined or exempted from personal 
appearance in court, or tho Court in its discretion dispenses with the proof 
of any of the circumstances ]ust mentioned and authorizes the evidence of 
any person being read as evidence in the suit notwithstanding proof that 
e cause for taking such evidence by commission has ceased at the time 
of reading the same. Where, therefore, as in the case before us, the cir¬ 
cumstances mentioned in section 390 which would exclude the deposition 
rom being read as evidence in the suit do not exist, there is no reason 
why the deposition should be formally tendered before it can ho treated 
? s ® vi ^® nce in bho cause. No doubt, it may he plausibly suggested, as 
indeed it has been suggested by some writers, that the mere fact that the 
oposibioii forms part of the record does not make it evidence, because 
every thing that is on the record may not bo evidence in tho suit till it 
ias been made evidence in the manner contemplated by law. That may 
0 so but the analogy has no application to the case before us. Here the 

1 aH°fv^° n ^ as k 0en taken by a duly authorized commissioner ; tho parties 
the opportunity bo appear and examine and cross-examine the wit¬ 
ness as contemplated by law. There is no suggestion that the commis- 
g 10n Q ot been duly executed and returned ; nor is there any room for 
uggesbion bhafc circumstances may exist which would exclude the deposi- 
t??® fu 0ni k 0 * n g used as evidence under section 390. Under circumstances 
* ® hese, it would he, in our opinion, an idle formality, nob contemplated 
in ^°de r0 quire that the deposition must be formally tendered 
in 6Vl dence. The practice of the mofussil Courts as pointed out 
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in the case of Man Gobmdo Choudhuri v. Shashindra Chandra 
F571] Choivdhuri { l) is entirely consistent with the provisions of the 
Code and there is no reason why we should substitute for it a practice 
which has thrown up in the Oiiginal Side of this Court. We do not 

_ think, it can rightly ho suggosted that there is anything on principle 

36 C. 566 =13 which makes it obligatory upon a party to tender a dopositionfoimally 
0. W. N 525 at the tied. No doubt, if, as is provided in the English Rules of the 
= 1 I. C. 366 Supremo Court, 1683, Order 37, Rule 24. there were any statutory rule 

that notice of intention to use a deposition at the trial should be given, 
the practice must be regulated accordingly. But in tho absence of any 
similar provision in our Code of Proceduro, wo do not seo why we should 
insist upon this formality. The deposition forms part of tho record and 
oither party may u<o it. If the opponent of the party who rolies on the 
deposition has any objection to* its admissibility, it is open to him to urge 
that point. But we do not see that there is upon principle any necessity 
to tender tho deposition in ovidonce. I hat there is no roal question of 
principle involved in tho matter, would appear from tho circumstance 
that under other systems of law, tho practice which is followed in our 
mofussil Courts has been adopted ; for instance, in tho American Federal 
Courts, it is not necessary for a deposition duly taken on commission to 
be tendored in evidence ; it is treated as already part of tho record and 
may bo used at once by either party: Andrews v. Graves (2), Park v. 
Willis (3). In our opinion, wc ought to adhere to tho practice whioh 
prevails in tho mofussil Courts, and according to that practice, there is ho 
question that the deposition in this case ought to havo been considered by 
the Subordinate Judge. Tire first point takon on behalf of the appellant 
must consequently prevail. 


As regards tho second point taken on behalf of the appellant, 
it is contended that under section 156 of tho Codo of 1882, it was 
not open to the Subordinate Judge to make the order for adjourn¬ 
ment conditional upon tho immediate payment [572] of costs. It is 
suggested that if in tho opinion of the Subordinate Judge, an ad¬ 
journment was necessary in tho interests of justice, the object 
of the grant of an adjournment ought not to have been defeated by 
tho imposition of an order for costs, inability to comply with whioh 
would nullify the very object which tho Court had in view. In our 
opinion, there is no foundation for the broad contention that the Court 
could not make an appropriate order for costs; tho second paragraph o! 
section 156 clearly gives tho Court ample discretion as to the particular 
. directions to bo given in tho matter of costs occasioned by the adjourn¬ 
ment. At tho samo time, wo are of opinion that in tho circumstances of 
this case, the Court might havo adjourned tho caso to a subsequent date 
and made the hearing on that date conditional upon tho payment of costs 
boforo that date. Such an order would havo enabled tho plaintiff or his* 
legal adviser to comply with the ordor for costs. Wo aro of opinion, 
theroforo, that sufficient opportunity was not given to tho plaintiff to 
onablo him to carry out the order of tho Court and to produce his 
evidence. 

The result is that this appeal must bo allowed, tho decroes made by 
tho Courts below discharged and tiro caso remitted to tho Court of first 
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instance to be tried on the merits. Both parties will beat liberty to 
adduce evfdence in support of their rupees* ive claims 

As regards the co-bs of th’s appeal they ma t abide the r suit. Hit 
there will be no ord <r for costs in the lower App -Hate Court. The costs 
in the Court of first instance up to this stage as also after the remand 
will be in the discretion of that Court. 

Apjeal allowed ; 

- case lemanled. 
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[5/3] APPELLATE CRIMINAL. 

Before Mr. Jus.i eCaspe^sz and Mr. Justice Byve$> 


Emperor v. Debenpra Prosad 

[8th March, 1909.] 

Chtating— Eool'ncg —Obtaining bu f-tise rep'e t natirn money as pretended 
se untv Jr app.jiW tn of tc6—Admtsib ItV of p r of <J 'rtmou g and 

tubs*qu6 >i e >771 lar but unc »*»*6 Aeit irons iction* as evidence of dshoi>8t inten¬ 
tion on ihe oc aston {■ 1 q e& ion—Fan 0 / a 1 vt‘mat>c sBtws / eimilnr fmudu- 

transactions— Eotdtnca Act (l 0 ] 13 2), sb. 14, Kxpl. tl<» (0 » ; l f - dilue. 
(a). 


On a charge against the acou^d of ch*atiog by falsly representing that be 
was ibe de>o m of n estate and oouM 1 rooure f*r the complain nt wpp 'intment 
to tbe vacant po-t of mant*g~r to the estate aad tber^bv nb'at*ii> g a «i.m of 
Wooey as a pretin 1 d n^curry dep'sU, pviirno- 1 o* inatacCe* O 1 si • ilar bat 
u ooLneoied tram-aoii n- with other per° 0 Q 3 , b f re ar d af-er tro date of the 
cfieuoe oh*rged, is adrois ibl% uoder ap. 14 *Dd 15 of the E?H^cc Act, n t to 
esittbliah tre fac<um ol the off-no-s tut to prove ibat tbe tranfl^oii^n <n i>eue 
wa* ol 0 of a ay-temat'O peries of frau^p, and t^at the io eotioo of the accused 
Oa (be particular cooamon la quest on ward sbonewt and frau ulent 

IzpUaatioQ (1 and Ilius. 0 ) »o 0 . 14 of the Evidence Act eoder fae*a show 
mg the e.»8t®aoe ol a state of mind relevant only if »hey eeta lifeb t^at Buoh 
Btale of mma txined in reference to the part oul»r m ».ier in is«ue. 

Seotion 15 is an »pplioatioQ of the general rule laid dowa in s. 14, and the 
Words ot tbe section a* well as of Dlue. (a show that it is net oeoe.'Say ih%t alt 
the aota should toren pans ot oq 6 transaction, but that thty should be parts 
Ol a Bdriea ot timuar oQOurrenoe*. 


R g v. H It il) discussed and diedoguiphed. 

Qieen V. Frandg (2>, Feg v. Rhodes (3 , Reg v Olli* (4), Rex v Wyatt (5), 
R *. v B nd (6) Makm v. Ati-Gen. Jtr Ntu) SiUih Waite (7) ana Queen Empress 
y» Vajitam (8) followed 

tB»l: u r r . l. j. 4i28 ^ e i c 96t . S4 An 93=8 A. L 3. 1281=12 I. 0.987=12 
Ct. L. J 611; 47 \ 671 = 31 0. L J 402 = 58 l <?, ' 29 ; 46 BOm. 968=26 Bom. 
L - R. 214=24 Cr. L. J 867 ;83 I. a 889—2h Or. L J. 185 ] 


On the 26th January 1908 the accused, who was travel* 
Jjng by brain on the B. and N. W. Railway sent for and 
[574] entered into a conversation at Bazidpore station with one Boodrie, 
the guard of the brain, and, representing hicnself to be the dewan ot the 
Narhan Kaj, informed him that the post of manager to the Estate, on a 
monthly salary of Rs. 300, was vacant, but that a security deposit of 
■Rs. 1,600 was required, and asked him if he knew of any one with 

* lovera- ect Appeal No ; 2 of 1903, against ihe order ol acquittal 
Sessions Judge of Darbhaaga, dated July 96, 1903. 
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J909 suitable qualifications for the post. Boodrie replied that he possessed 
March 8 some experience of zemindari work and would like to obtain the 
" appointment him-elf, but that he was unable to furnish the neces- 
APpkllatv gary amoanb of s'curiby. The conversation was renewed when the 
Criminal. trajn stopp d at Sonenore station, and Boodrie intimated his ability 
88 C 573 -13 to give Rs. 70 as security which the accused accepted as more was 
OWN. 973 not available. On the next day Booirie sent the accused the 
6«| 9C 2I C am mnb l) y money order to his address at Bankipore which was duly 
80i-10C. received and acknowledged by him by letter. Some correpondence then 
L. J. 91. * pa cc ed between the parties on the subject. an interview was arranged by 

the accused at the Baiipur dak bungalow at which Boodrie was informed 
that the Raja was willing to accept Rs. 100 as security, and the ba ance 
Rs 30 was accordingly remitted hy him, on the 14th February, to the 
accu^d who acknowledged its receipt. Subsequently, Boodrie beoame 
suspicious on over-hearing a conversation b*twe n Mahbocb Hossain, the 
a^si^ta t station-master of Pat ri, and the signaller there, and he learnt 
that, the accused had also attempted to obtain money from Mahboob on 
similar representations, and informed the police on the 93rd March. It 
was proved that the accus d wa c in no way connect ‘d with the Nathan 
estate at the time, though ho had, some two or three years before, been 
cleti'an to the estate for a short period. The e c tate was at the time of the 
present occurrence under the Court of "Wards, and there was no post of 
manager or any other post with a salary of Rs. 300 vacant. 

At the trial the Magistrate admitted evid-moe of similar but unoon- 
nect'd insfcanc s of obtaining or attempting to obtain money from other 
Railway employees on the following occasions:— 

i’ At the end of January or the beginning of February 
1^07, the accused told Abhoy Chundra Ghose, station-master 15783 
of Kishunpore, that he was employed as manager to the estate of 
Rai Durga Prosad that a post as tehsildar to the -estate, on 
Rs. 50 a month, was vacant and that he could obtain it for Abhoy’s son 
on receipt of a security deposit of Rs. 300 which amount was sent to him. 
As his son did not get the post, Abhoy wrote several times to the accused 
d' manding the return of his money, and ultimately sent him a pleader's 
letter theatening with a oriminal proseoution, whereupon he returned 

Rs. 200. 

(ii) At the end of February or the beginning of Maroh 1907, the 
accused told Gideon, carriage examiner at Samastipur, that he was head 
manager of the Darbhanga Raj, and oould procure his appointment as sub¬ 
manager, on a salary of Rs. 300 per month, on his furnishing a security 
deposit of Rs. 500 in advanoo. Gideon consulted a pleader and was advis¬ 
ed not to send the money before obtaining the appointment. 

^iiij Towards the end of Fobruary 1908 the aooused represented to 
Mahboob Flossain, assistant station-master of Patori, that he was the 
manager of the Tikari Raj and oould obtain for him a tehsildarship, on a 
monthly salary of Rs. 50, on his depositing Rs. 300 as security. The appli¬ 
cation was written out then and there and was to have been submitted 
with the seourity to the accused, but Mahboob, while conversing with a 
signaller on the subject, was over-heard by Boodrie who then info*mod 
bim of the offer made to him of the appointment of manager to the Nar- 
han Raj and Mahboob was dissuaded from sending any money. 

In each of those cases it was proved that the aooused was in no way 
connected at the time with the estates mentioned hy him and that no snob 
appointments as alleged were then vaoant. 
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nV I he detenoe story, as set up by one Dinesh Prosad tor the accused but 
not by the latter himself in any statement, was that Dinesh, who was 
the manager of the Fatehpore Dularpore estate, wanted a sub-manager 
on Rs. 75 per mensem with a security deposit of Rs. 1,000, and the 

accused remitted him the sum received from Boodrie by messenger _ 

as part payment of the security tor the port. Dinesh subsequently, it was 36 C. 573=13 
alleged, sent for Boodrie through the accused in connection with the G W.N 973 -= 

[676] appointment, but he failed to appear and Dinesh, thereupon, l C , L i “ 
retained the sum advanced by him. 2 1 c 601 ~* 

The accused was convicted under .section 420 of the Penal Code, and 
sentenced by the Magistrate, on 3rd July 1908, to four months’ rigorous 
imprisonment ^ and a fine of Rs 300 and in default to a further term of 
three months’ imprisonment. On appeal, the Sessions Judge of 
Darbhanga acquitted him by his order, dated the 23rd July 1908, holding 
that the direct evidence in support of the charge as to the occurrence of 
the 26th January 1908 standing alone insufficient, and that the evidence 
relating to similar instances of cheating or attempting to cheat was not 
admissible. The Bengal Government thereupon instituted the present 

appeal. 

The Advocate-General (Hcrible Mr. Sinha) with the Deputy Legal 
wtmbrancer (Mr. Orrj, for the Crown. Evidence of similar acts of 
cheating are not admissible to prove whether, as a matter of fact, the 
accused made the representations alleged to Boodrie and induced him to 
part with the 100 Rupees. This has been ampiy proved by otner evidence 
m the case. But such evidence is admissible, under sections 14 and 15 
o the Evidence Act, to rebut the defence that the transaction was 
vo a fide and not fraudulent by showing that both previously and shortly 
after the accused had si mi ar transactions with others, which, taken 
together, showed dishonest intention on his part, and also that tne present 
case was one of a seiies of liaudulent fcian actions similar in character, 
he English decisions establish this rule: Queen v. Francis (lj Lieg>na v. 
odes ( ), iiegin-* v. Oil s (3 . Tbeie are two recent cases on tbo point: 

v. Wyatt ^4j and Liex v. Bond (5.. See Qu en-Empress v. Vajiram 

, Buq (Mr. Lall t Bobu Dwarka Nah Milter and Babu 
to >nt sahai with himl, for the accused. Section 15 is not 
rBi able . as ^ere no question here of accident or mistake, 
h 1 Evidence of previous and similar acts of cheating or attempting to 
c eat Boodrie might be admissible, but not acts of cheating or attempting 
o cheat others, the transactions being separate: section i4, Eip . U and 
(8) T ^ ,e ' tlna v H°U f7), MaKin v. Act-Gen. /«r Neu; SoUtn Wales 
^ a- • 9 C ^ ?Ses he ^’ a v * 1 bodes >9; and Queen-Empress v. \a tram ifi) 
are d^tinguishable, as the different fraudulent acts there formed parts of 

0ne transaction. 

Cur. adv. vult 

Caspersz and Ryves JJ. This is an appeal by the Local Govern¬ 
ment of Bengal against the appb'la^e judgment of the learned Sessions 
^<*ge of Darbhanga, dated the 23rd July 1908. setting aside the conviction 
0 ebendra Prosad who had been coavic'.ed by the Sub-divHonui Magis- 

r.o ,4 ', Ij B 20 L. B. 128. 16 11 92 1 L B In bom. 414. 

J 1189 ] 1 Q B. 77 (7) (I860 Bell. 0. 0. 280. 

* 11909] 2 Q. B 758. (Sj [ ■ 894] A G. 67. 
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i qaq trate of Samastipur, on the 3rd of July 1903, under section 420 of the 
\jahch 8 . Indian Penal Code, and sentenced to undergo rigorous imprisonment for 
-— four months and to pay a fine of Rs. 300 or, in the event of non-payment,, 

^i'kllatk t0 aQ actional term of three months’ rigorous imprisonment. 

__ We have heard the learned Advocate General on behalf of the Crown 

36 C 573 = 13 an(1 the i 0a med counsel for the accused. The facts'of the case are set out 
CW ' carefully and accurately in the judgment of the Sub-divisional Magistrate, 

2 1 C 601= and we do not propose to recapi ulate them at length. Stated briefly, it 
10 Cr L J 91. appears that, on or about the 26th of January 1908, the accu c ed, who was 

then travelling by train in a second class compartment, at Bazidpore 
station sent for one Boodrie who w-»s then acting as the guard of the train. 

Ho told Boodrie that he was the dewan of the Narhan Raj estate, and that 
the post of manager to the estate, carrying a monthly salary of Rs 300, 
was vacant, and asked him if he knew of any one with suitable 
qualifications for the post. Boodrie said that he himself had 
some experience of zemindari work and would like to obtain 
[878J the post for hun-eif, but stated that he would be quite unable to 
give the security of Rs. 1,600 whiob, tho accused said, must be given. 
The conversation was renewed when the train stopod at Sonepore station, 
where i oodrie said he could give Rs. 70 as security, and the accused 
agreed to accept it if more was not available. On the next day, Rs. 70 
was c enb to the accused by Boodiie by money-order, and the acoused re¬ 
ceived the money and acknowledged it by a letter on the record. To put 
the matter shortly, alter some correspondence, at an interview arranged 
at the H ijipur duk bungalow by the acoused, Boodiie vs as given to under¬ 
stand that the Rajah was willing to accept Rs 100, as security and Rs. 30 
to complete this sum, was, on the 14th of February, despatched to the 
accused, and its receipt by him has been proved. On a subsequent occa¬ 
sion Boodiie over-heard a conversation among some Riilway men 
connecting the accused's name with alleged fiaudulent advevti emonts for 
a manager on Rs. 300. His suspicions were aroused and he informed the ' 
police. Boodrie swears that he believed the accused’s statement that he 
was dew n of the Narhan estate and was in a position to obtain for him 
tho post of manager on Rs. 3U0 a month, and that it was in consequence 
of this that he seat the accused the sum of <s. 100. The substantial accu¬ 
racy of Boodrie’s evidence as to the first conversation between him and the 
accused at Bazidpore station is corroborated by the statement of Nawab 
Jbakur who was the brakesman of the same tiain and was with Boodiie 
at the time. It has a'so been proved that the accused at that time was 
not in any way connected with the Narhan e^tvte, although there is 
evidence that he h d some two or three years pteviously been it* wan for 
a short time. It is also proved that tho estate was then under the Court 
of Wards, and that there was no post of manager or other post with a 
salary of Rs. 80o vacant. It is udmitted that the accused received 
the sum of Rs. 100, and that he has not repaid any portion of it though a 
refund had been demanded. 

On these facts alone, it seems to us that tho offenoe of oheat ; ng has 
been made out. In the Court of the Sub-divisional [5793 Magistrate, 
however, other evidence was tendered to show that the acoused had 
obtained or attemped to obtain, at or about the same time, sums of money 
from other poisons under very similar circumstances, that is, by falsely 
alleging himself to be the manager of one estate or another and oflering 
to obtain posts under himself in the particular estate, and h ad thereby 
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induced or attempted to induce other persons to advance him sums of 
money by way of security. Object.on was taken at the trial to the ad¬ 
mission o{ this evidence. The Sub-divisional Magistrate, however, admit¬ 
ted it under the provisions of sections 14 and .5 of the Indian Evidence 
Aot. That evidence mav be summirizxl as follows. About the end of 
January or beginning of February 1907 the accused accosted one Abhoy 
ChundraGhose, who was then station-mister of Kishunpore, and to’d him 
that a post of tehsildar, on Rs. 50 per month, was vacant in the estate of 
RaiDurga Prosad in which he was employed, and that be could obtain tho 
post for Abhoy Chundra Gho^e's son on receipt to security for Ks. 300. 
The witness remitted Rs. 300 to the accused. He had previously known 
that the accused had been do.wan, in the Narkan estate, and swore ho 
believed his statements. As bis son did not get the appointment he wrote 
on several occasions to the accused on the subject, but was put old. Losing 
patience eve .tually, after waiting some nine months or so, he wrote 
several times demanding tho refund of his money. Failing to get it, he 
put the matter in the hands of his pleader who threatened to institute 
proceedings against the accused. Eventually Rs. 2 0 was remised by 
the accused to the witness. It is proved that at that time the accused 
was in no way connected with the estate of Rai Durga Prosad. 

On another occasion, about the end of February or beginning ol 
March 1907, the accused got into conversation with one Gideon, a carriage 
examiner on the Railway at Samasbipur station, and, afGer some conver¬ 
sation about his pay and prospects on the Railway, told him that he was 
bead manager of the D rbhanga Raj, and that he could get him a post of 
sub-manager on Rs 300 a month in consideration of the witness [58C] 
d positing Rs. 500 as security with him iu advance. He wrote many let¬ 
ters to the witness subsequently on the subject, and two of them, dated 
the 3rd and the 9bh of March 1907, respectively, are on the record infor- 
Hnng him that the appointment would be made on the 15th of April, out 
that cash in advance must be sent. Gideon, however, consulted a p eader 

who advi-ed him not to send the money until he obtained the appoint- 

He did nut pet the appointment, and it is proved that tho accused 

a the time was not in any way connected with the Darbhangi estate, 
an it is further proved that no such appointment as he ohered was 
vacant Similarly the,accused, in February 1908, told Mabboob Hossain, 
assistant station-master at Baton, that be was employed in the Tikari 
a] and could obtain for him a tehsiidarsliip in that e-tate on Rs. 50 a 
month, and got him there and then to write out an application for the 

fh u Wa ^ he sent with Rs. 300 as security. 1 he witness said 
at he would consult his father, and the accused leplied that he wuuld 
,. e T0 torning the next day bub one, and would then receive the applica- 
ion and the money. He then proceeded on his journey. While the 
witness was having some conversation with another railway emp oyee on 
be platform, as to whether it was usual to give security before or after 
appointment, the conversation was over-heard by Boodrie whose suspi¬ 
cions were aroused and communicated ; and in the result the witness did 
not send the money. It is also proved that the accused had no connection 
with the Tikari Raj. 

. The defence of the accused is a strange one. He cross-exa¬ 
mined the prosecution witnesses as if to show that he was in a position 
to obtain a managership on behalf of the Rani’s private estate, and that 
she was desirous to be free from the court of Wards. He himself declined 
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bo make any sbatemenb, and his stor\ is bold by his witness, Dinesh 
1909 Prosad, who sa>s bhab he (bhe wibness is manager of bbe Fatehpore 
march 8 . Duiarpore esbabe, bhe malik of which is one Mohunfc Guioharan Bharati. 

, He was looking oub for an assistant manager on Rs. 75 a month 
Wlt h R, 1,000 security, and he received from the acoused two 
[581] remittances by a messenger of Rs. 70 and Rs. 33, as part seourity 
36 C 573=13 advanced by one J. Boodrie who was said bo be an applicant for the post. 

The witness subsequently sent for Boodrie through the acoused to meet 
610=2 I C in connection with the appointment, but. as Boodrie had failed to 

601=10Cr. come, he considered himself justified in keeping the hundred rupees, 
L. J. 91. though, as he alleged himself, the appointment had been filled up by 

the appoinbmenb of his own younger brother. In corroboration of this 
story, four letters are pub in, purporting to be letters written by the ac¬ 
cused bo the witness or by the wibness to bhe acoused respectively. This 
story has been totally disbelieved by the Sub-divisional Magistrate, and 
it is unnecessary to recapitulate the good reasons which he has given for 
his conclusion. It is exceedingly unlikely that Boodrie, who was getting 
Rs. 60 a month as pay and making on an average altogether about a hun¬ 
dred a month, including “over-time work,” would throw up his appoint¬ 
ment to undertake a post of this kind on a salary of hs. 75. There are 
besides, when the letters put in on behalf of the defenoe are read along 
with the letters written by the acoused to Boodrie, such obvious inconsis¬ 
tencies as to make us believe that the letters put in by the acoused in his 
defence were concocted subsequently, aftor the Police had begun to in¬ 
vestigate the case. None of the envelopes in which the letters would 
have been contained have been produced, so that there is no guarantee, 
by a comparison of any post-mark, that the dates which any of them 
purport to bear wore genuine. It is also very significant that, when this 
witness was examined by the Police, he did not then produce the letters, 
although he admitted in his cross-examination that the letters were- then 
in his office, only a few yards distant from the piace where he was be'ng 
examined. The witness made over th.se letters to the police about a 
week afterwards. 

There is one other point in the ca c e, namely, whether the Sub-divi¬ 
sional Magistrate who tried the case had jurisdiction to try it. Thkt point, 
however, we neod not now consider. 

[582] The accused appealed to the learned Sessions Judge with the 
result which we have stat d at the commune ment of this judgment. We 
are w! oily unable to appreciate the reasons given by the learned Sessions 
Judge for the conclusion at which he has arrived. He seems to have 
been impressed with difficulties in the case which we think have no 
existence. Ho makes no attempt whatever to analyse or oriticize either 
the evidence for the piosecutiun or that of the defenco, and has come to 
no finding as to whether either story is true or false. After dealing at 
some length with the question of jurisdiction, ho says: “ The direot 
evidence in support of the charge is very slight. I need not detail it as 
the Magistrate himself considers, and it is conceded on behalf of the 
Crown, and in my opinion quite rightly, that that evidence alone is not 
sufficient to sustain the charge. The o\ c e really rests on certain other 
evidence which, it is contended for the appellant, has been wrongly ad¬ 
mitted.” After discussing at some length whether that evidence, which 
related to other similar instances of cheating were admissible ot not, ho 
comes to the conclusion that it was inadmissible and excludes it from ooa- 
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sideration, He goes on tr> say—“ there being thus no evidence to support, 
fehe charge, it follows that the charge cannot he sustained, and the convic¬ 
tion and sentence are set aside.” 

We are quite at a loss to understand how the learn-d Judge came to 
hold that the Sub-divisional Magistrate himself considered that the d recb 
evidence in the case was insuffioi *nt to support th • conviction. The only 
passage in the Suh-divisional Magistrate’s judgra nt which could possibly 
lead to such an inference occurs in that portion of the judgment in 
which he discusses the relevancy of the other instanc s of cheating or 
attempts at cheating by the accuse l deposed to by various witnesses. 
He says I have decided to admit the evidence re the other alleged 
frauds, and based my d cision ’ i. e. t to admit it) “ not merely on that 
same section of the Evidence Act on which the defenc) rely, section 14, 
but also on section 15 of the same Act supported by various rulings. 
The evidence is to my mini relevant as showing the state of mind, 
[S83J amounting in this ci c e to absence of good faith, in wh : ch the ac¬ 
cused made h»s offer to Boodrie. It is also relevant unJer s cbion 15 of 
the Act to show the intention of the accused in making that offer. With¬ 
out that evid nee we have merely -an isolated promise by the accused to 
secure at no specified Hate an appointment which, as it happ ns, he is 
unable to give. Admit the evidence, and the offer to Boodrie stands out 
in its true colours.” It is obvious that what the Magistrate here m-'ans to 
sfea^-e is not his opinion that the direct evidence for the probation is in¬ 
sufficient to maintain a convicti m. but that the outside evid'nee, if we 

DQay so call it, when admitted, negatives the auction made on bphalf of 
the accused that all that the prosecution story really amounts to is nothing 
more that that on an isolated occasion the accused promised to secure at 
some future unspecified date an appointment which, as it so happened, he 
was unable to give. It is quite clear, reading the judgment of the ^ub- 
dmMonal Magistrate, that he believed the direct evidence for the prosecu¬ 
tion and it follows, therefore, that even if he wrongly thought that, as a 
matter of law, the offence of cheating had not been established, the learned 
oessions Judge should not for that reason alone, have disregarded all that 
evidence. Nor can we understand how it could have been conceded on 
behalf of the Crown that that evidence was insufficient. At most, such an 
admission could only be regarded as one of law, and certainly does not 
estop the Crown from now urging, as it does, that the case is made out 
oth by the direct evidence and by the other evidence on the record, 
eiore us the main argument has turned on the admissibility of this out¬ 
side evidencet and a large number of rulings, chiefly of the Courts in 
^ and, have been cited. Although we have come to the conclusion that 
0 direct evidence in the case is sufficient for a conviction, we think it is 
necessary for us to decide the point, having regard to the arguments which 
ave been addressed to us and, as we think, the erroneous views expressed 
Y the Earned Sessions Judge. 

On behalf of the Crown it is conceded that this outside evidence 
cannot be admitted to prove the actual facts of the [584] case, but 
has been argued that satisfactory evidence aliunde has been given to 
prove the incidents and fact of the transaction between the accu c ed and 
Boodrie. This outside evidence is admissible to rebut the defence set up, 
or which might be set up, by the accused, as foreshadowed by the cross- 
examination of the complainant (the fact that eventually a totally 
different defence was set up would seem to be immaterial), namely, that 
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i.Aq bis in^enfc ; ons at fcha time we-e nob fraudulent, by showing that, at 
Mabch 8 or aVAO.it the <=ame time, b .th previously and ^ 

bal similar transactions with oth*r l-ersons wh.c^ taicen to .ether showed 
APTOLLATt a dj^bonesr int nt on on his part and al=o .showed that the present trans- 
CB,M N ' , ‘' action was onlv one inci lent in a sories ot fraudulent transactions all of 
C 373—13 which were similar in their nature, and might be regarded as piovng a 
W N 113 systematic series of frauds. 

Bio C. On behalf of the accus'd, it is argued .on general principles that 
801 10 Cr. evidence of previous criminal acts is wholly irrelevant in a .uh equent 
h. J. 91. tria!. It is fuither contended that the first Extfanat'on to section 14 

and TlluUrat on <o) to that sect : on show that section 14 is wholly 
inapplicable. It is argued that instances in which the accused had 
cheated or attempted to cheat Boodrie might be relevant but not attempts 

to cheat other persons, ‘ 


It seems to us that the first Explanation to section W of the Indian 
Evidence Act only amounts to this that facts showing tho existence of 
any state of mind, as instanced in the section, are relevant only if they 
show that that state of mind exists in referunoi to tho particular matter in 
igcua. In Other words, they are only relevant if they show in this Cise the 
state of mind of the accused in reference to tho particular transition 
with Boodrie This seems clear from Illustration ’o) where the issue at 
trial is whether A murdered B by shooting him. The fact that A had pre¬ 
viously been in the habit of shooting at other persons would not render it 
more nrohahle or loss probable that it was A and not fomebocy else, 
who shot B on the occasion. On the other hand, if it could be 
shown that A had on previous ocoi^ions attempted to shoot B, 
[585] that would be some evidence which might lead the court to believe 

it probable that on this occasion it was A who shot B. 


Great reliance has been placed on the case of Reg v. Bolt. (1) There 
Holt was charged for obtaining, on the 15th April, a sum of money by 
false pretences from one Hirst by representing that he had been authori¬ 
zed by Uttley to receive that sum on his behalf for goods delivered in 
pursuance of an order taken by Holt. On behalf of tho prosecution evi¬ 
dence was tendered to prove that Holt, on a day not specified, but 
within a week from the said 15th April, had obtained from another 
person a sum of money by a like representation. This evidence was 
admitted and Holt was convioted. The Court of Crown Cases Reserved 
disposed of the matter in tho following terms: “This conviction must 
be quashed. In the statement of tho oase submitted to us w b oannot find 
any facts that would warrant us in saying that the evidence was admissi¬ 
ble. 0 No reasons what wer are given or the deoision. It seemed to us, 
however, that this case may be distinguished on the one or the other of 
two grounds: G) because the second instance of false representation proved 
was subsequent to the one at trial, and, there foie, might not bo a reliable 
test of the accused's state of mind or in f enton on the first oooasion. This 
objection, however, would seem to affect tho weight to be attached to the 
evidence regarding the former transaction rather than its admissibility, 
and fii), as suggested by Blackburn, J., during the arg unent ‘in Qwe^n v, 
Francis and as apparently accepted by Bruce, J., in Regina v, Oil*S 
(8j and Lawrence, J., in R x v. Bond (4), the onlv question a t issue was 

(1) (lo*0) Bed 0 0. 2^0. (8 [PJOOj 2 Q. B. 75*, 7*5. 

(2) (1874) L. R 2 0. '1 U. 129, 180. (V> [190b * K. B. 899,424. 
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“had Holt authority or not.” If Holt’s criminality depended on the igog 
answer to this question in the negative, obviously, the fact that Hoit >;akch 8. 
bad act-id on one or more occasions as if he had actually received such - 

A p f 14 fT* n 

authority would be no evidence to prove that, as a rnatte r of fact, he bad ^ BIM K 
not. On the contrary, it might be an equally good argumont 
in his defence as showing at least his bona fide belt: f that he 36 C. 673-13 
bad authority. The report of the case of Reg. v. Holt \\) is so 
[586] meagre, and the judgment is so worded, that it is difficult to say ^ \ q 

what were the exact points on which the Court based its decision. There got—10 Cr. 

appears, however, to be force in an observation in Phipson’s “ Law of L. J. 11. 
Evidence ” f4th edition, page 162^ that “ the explanation of Blackburn, 

J., does not, however, satisfactorily explain Regina v. Holt (W, for there 
the evidence was tendered not to p ove want of authority, of which evi¬ 
dence had been given aliunde , but to show that Holt’s misrepresentation 
was made with guilty knowledge " 

In Queen v. Francis (2), tbe case of R*gina v. Bolt (1), though it is 
mentioned and referred to by Blackburn, J„ in the course of argument, is 
not mentioned in the judgment. This was a case in which the accused 
was indicted for attempting to obtain money from a pawn-broker by false 
pretences by alleging that a ring which he had offered to pawn was a 
diamond ring. His defence was that bo d d not know that the ring was 
false, that he received it to pawn from another per c on and believed that 
person’s assertion that it was a diamond ring. Evidence w tendered to 
Prove that Franci* had horfclv before offered other false articles to other 
pawn-brokers. This evidence was admitted and proof was given of three 
other instances in which the accused had obtained or att mpted to obtain 
money from other pawn-brokers on false articles of jewel ery. 1 tie Court 
of Crown Ca c es Reserved held that the evidence was admissible. Lord 
Coleridge said : ‘ It seems clear upon principle that when the fact of the 
prisoner having done the thing cbarg p d is proved, and tbe only remaining 
question is whether, at th p time he did it, he had guilty knowledge of the 
quality of his act or acted under a mistake, evidence of the class received 
®ust be admissible. It tends to show that he was pursuing a course of 
similar acts, and thereby it raises a presumption that he was not acting 


under a mistake.” 

In Regina v. Rhodes (3) 
distinguished by Lord Russell 
fehe false pretence charged was 


the case of Regina v. Holtjl) was 
in tbe following te^ms“ There 


- a distinct and separate trans- Lo87J 

Action, and the fact that the prison r bad subsequently made a 
similar fal«e pretence had no bearing on his guilt or innocence of the 
particular charge preferred. (Jim* v. Frauds (2j is nearer to the present 
°ase, and, Although there it is true that the transaction admitted in 
evidence was prior to that on which tbe charge was founded, yet it seems 
^ me that the reasoning of the ca-e will apply here.” This case, it is 
argued by learne 1 counsel for the defence, is distinguishable from the 
present case because there all the frauds were the result of one and the 
same advertice men t and were, therefore, so closely connected with each 

°tber as to form a pait of one transaction. , , . 

_ The next English cace to which our attention has been called is 

R gina v. Ollis >4) The difficulty of reconciling the case of Regina v. Holt 

Pj^ with subsequent rulings becomes apparent if tbe juJgmen o o— 

(1) (’PRO) Bell. C C 280. (S' [1 1 Q- H 7 * 82 ‘ 

12) (1S74) 4 L. R. 2 o. C. R 128. » (O [19C0] 2 Q.*F- 758 
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Russell and of the majority of the Bench is oompared with that of Bruoe 
J. , who in concurrence with Ridley J. , dissented : see also the judgment 
ol Bray J., in Hex v. Bo id il). In that case the question tfas whether 
the accused, when he obtained money on a oheque, knew that he had not 
funds at the bank to meet it. To show that he had this knowledge, 
36 C. 573=13 evidence was given to prove that, on three dates about the same time, he had 
^ °btained money on other cheques which ^ere dishonoured. Lord Russell 

610 = 2 I. c Sa 'd * 1° opinion of the majority of the Court, and in my own opinion 

it was relevant as showing a course of conduct on the part of the accused 
and a belief on his part that the cheques would not be met. The aooused 
gave cheques on June 24 and 26 which were dishonoured, and finally, a 
further dishonoured cheque on July 6, all three cheques having been 
drawn on th * same bank as the first dishonoured cheque was drawn upon. 
It is impossible to say that all these facts were not relevant as showing an 
intention to defraud.” Bruce, J,, on the other hand, said : ’’It is difficult to 
distinguish lieyin<i v. UoU (2) from the present case.” He goes on 
[588J to say “ In the present case there was no question of aoc’dent or 
mistake, the question was knowledge or no knowledge of the state of 
the bankers’ account or of circumstances raising a belief in the mind of 
the pri-oner respecting the state of his bankers’ accountand he held 
that '* the successive acts of passing at different datts genuine cheques, 
falsely pretending that they are valie, are not necessarily successive acts 
of the same character, because the qualiGy of each successive act depends 
upon the knowledge of the person passing the cheque, of circumstances 
existing at the time external to the instrument itself and varying in 
character from day to day.” 

From these cases it seems to us that the weight of authority is 
deciJedly in favour of the view we adopt. 

Y/e, however, have traced still more recent authorities on the same 
side. In Rex, v. Wuatt (3), the accused was indicted for obtaining credit 
on false pretences. Ho hired furnished apa r tments from the prosecutrix 
and went away after three days’ occupation of the premises without 
payment. At the trial evidence was admitted to prove that he had on 
several previous occasions hired apartments from various other persons 
and left without payment, the money being still due when he hired the 
rooms of the prosecutrix. Lord Alverstone, C, J., and four Justices held 
this evidence was clearly admissible as tending to establish a systematic 
course of conduct on the part of the Accused, and as negativing any 
accident or mistake or the existence of any reasonable or honest motive," 
and confirmed the conviction. To the same effect is Rex v. Bond (4), 
where Bray, J., point ed out that evidence of the kind under discussion Is 
admissible (i) where the prosecution, seeks to prove a system or course 
of conduct, (iij where the prosecution seeks to rebut a suggestion on the 
part of the prisoner of accident or mistake, (iii) where the prosecution 
seeks to prove knowledge by the prisoner of some faot.” 

These cases are precisely in point, and in any view we think 
section 14 of the hvidonce Act does make the outside evidenoe in 
this case admissible The case of Queen-Emprfss v. [589] Vaji'am 15) 
serms to support this view, although that oase is sought to be 
distinguished on the ground that the various fraudulent nets were 


(1) [1896] 2 K. B. 389 
(9) [I860] P.eU 0. 0. 980. 
(8; [IflOiJ 1 K. B. 189 


(4 [1906] 2KB 389. 414. 
ifi) (1899) I L R. 18 Bom. 414. 
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all oommitfced with the object of evading one and the same decree 
and were all done on the same day, and, therefore, as in the case of hcgma 
v. Rhodes (i), formed parts of one transaction. _ 

Section 15 of the Evidence Act is an application of the general rule '"“lath 

laid down in section 14, and the words of the section as well as of lllnsira GRlMlNAL ‘ 

non la) show that it is not necessary that all the acts should form parts 33 C. 673=13 

of one transaction, but that such acts should form parts of a series of nmi • C W. N 973 
lar occurrences. = 9 C. L. J. 

Our view as to the admissibility of the evidence in this case is, we 6 oi°“lc C 
think, supported by the weii-irnown case of Makin v. Attorns general L. J 91 

for JStw south Wcues y2/. 

, Taking the whole evidence in the case, it seems to be established 
that the accused attempted to obtain money from various subordinate 
i\auway officials, who were drawing small salaries, by representing him- 
seli as the manager of an important and wealthy zemindari estate, and 
ottering to obtain lucrative appointments for them under himself in con¬ 
sideration of their advancing to him a sum of money by way of security. 

As a matter of fact, there were do such appointments available, and, in 
any event, the accused could not have secured them for his nominee. The 
false representations in every case were of the same character and were 
made to persons similarly situated. We think this particular transaction 
with Boodrie was one of a series of similar frauds, and that, therefore, the 
evidence of the other frauds was admissible in Boodrie’s case to prove that 

the obtaining of money by accused fiom Boodrie was dishonest and 
fraudulent. 

^ or to 05 © reasons we allow the appeal, and setting a c ide the order of 
he learned Sessions Judge restoie that of the Sub-divisional Magistrate, 
lhe sentence seems to us very lenient, but, as another case against the 
accused is before us, we do not think it necessary to interfere with the 

sentence. 

Appeal allowed. 


36 C. 890 (=1 I. C 754=6 k. L J 364 = 13 C W N. 561*-9 C l J 497 
Bora. L. R 530 = 19 M. L. J 238=3 > 1 A 49=6 M. L. r. 84.*. 
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Ramakanta Das Mohapatra v. Shamanand Das Mohapatba. 

[27th, 28th October 1908 and 11th March 1909] 
iOn appeal from the High Court at Fort William in benjal.] 

Bindulav-CtiH'm—l timogentiur*. rub of-Onsw and Cuttack , Lmd Te>w$— 
'Paharaj 1 '— ' chowdhun"— H6r6'l’t*rg O lice, land rt ached t—Rend ition XI 
Qj 1798 Regulation Xl of 1805 8. 86 — Regulation X u f 18( U—Sui temenit of deceased 
Vreom—Eutaence Act {t of 1872) fls. 21 and 32, daus-[&)—Rrool of Custom. 

The appellants and resrcndpnts were members of a Brahmin family long 
established and possessed of an estate in Outtaos. To a suit by tbe appel¬ 
lant! for pavilion of the eat&te on the gound that it was joist f.maiiy 
property governed by the ordinary Hindu law at the Mitafcshara School, the 
defenoe was that a custom ol liotal primogeniture prevailed in the family by 
whiob, ltom a period prior to British rule, the estate had always descended to 
the eldest sop, the junior members ol ibe family being eutnled only to main¬ 
tenance and not to any share of thu land. The only reiabJe evidence of the 

• Preiwt : Lord Maonaghten, Lord Atkinson, Sir Andrew sooble and 

oia Arthur Wilson. 


(1) [1899] 1 Q. B. 77 


(2) [1894] A C 57. 
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status of tho family duriog tbe pd'iol of active rule oomUtad of •dooi'QentB 
of MQoieut oaio wDioo auwtd tua; iha of Gbo*douri had beaa h li iq 
euoomsiou (or mauy geuera^taos by a metnoor of toe fa oily, and ihnt to 
tfjB Holder ot vba& ufBue oervaia Uod« called “oankar" were as«j good as part 
of his i e mao. ratio a. Ths Sahordiua.e Jad^e aejreel too eai» noluDgoQ 
tue evidenoe that the oa^om was qog proved, oat too H gu Goati cevrcead 
toao deoisiou being of opinion that tbe evidence was sufficient to eetabiiih 
tbe oui'-om.— 

llti'i, by the Jidicial Comitte? reversing the deoiflion cf the High Coart, 
thkt the evidence fell far sh-*rt cl esttblinbiag tbe custom during the perioJ of 
hauve rule From the do^a oenjs proauoed, it appeared that tbegrmt of 
the oHlae of Cuowohud wa-t oae ot aa offija onl>; ta.fc taa office *a* re* 
voo«oi • at the pPasure of tha eovareiga, and though generally heritable, il 
might i>e o jut jrred by him oot mere y on the eldest a jQ, bat upon any mem* 
bar ot tbe (amd), or indeed upjo auybody. These ooaaid ratious. though toey 
might suggest a presumptmo, Ware qji sufficient to eetA Jlish a right, for whioh 
p uposo ihe cvid^noe mast De clear a^d auambiguoas. 

Wuh regard to the history of the (amity aal taelr estate after the advent 
of the B uish Government, tbe evidence snowel that wneoever toe holder of 
the estate d ed ieavu g more ibau ooe son, tbe right of the eldest eon w>l 
oo^ll-Lg d in ttie Courts and the litigation mva'iably ended iq a oocnpro* 
[ 591 ] miaj uuder whion the jounger sols obtained a share of the estate very 
uiuou iq eiOcBs of the I' ftinuLa.oe to which, bad the ouaiom existed, they 
would b*ve been eat tied. The evidence, tberetore* entirely tailed to give to 
the aUegea custom the character of oena.my whioh was essential to iU 
validity. 

3 A. o 207 ; 88 I. 0. 813 Ref; ; 33 M. h. J. 149 =43 Mad. 288; 74 1. 0, 225 ; 97 

I. c. 2 ] 


Appeal from a judgment and decree (2lst March 1904) of the High 
Court at Calcutta which reversed a judgment and decree (27th September 
1899; of tbe Subordinate Judge of Cuttack. 

The plaintiffs were appellants to His Majesty in Council. 

1 be main question for determination in this appeal was whether the 
succession to the property in suit was governed by the rules of lineal 
pnmogtnibuie, or by tho ordinary Hindu law. 

The history and facts of the case besides being fully set out in the 
judgment of their Lordships of tbe Judicial Committee, are sufficiently 
stated ui One report of theoase before the High Court which will be found 
in 1. L. K. 52 Cal 6. 

The High Court (Pratt and Geidt JJ.) upheld the oustom of 

primogeniture which was set up by the present respondent, the defendant 
in tbe suit. 

On this appeal, 

De Oruti>he.r K. 0, and E . U. Eddis , for the appellants, contended 
that tbe evidence on the record was not sufficient to establish a oustom of 
lineal primogeniture. All it showed was that during the period of native 
rule in Cuttack, namely, up to 180J, the eldest son took the title of 
Paharaj, and that tho office of Chowdbari had been held by members of 
the family in succession ; but that office was nothing more than a Revenue 
office, a remnant of the old Hindu tisoal organisation,” of an hereditary 
character to which any grant of land that was made was attached to the 
holder of tho office as part of his remuneration, no right or ousiom of 
succession being shown to suoh land. Nor was there any proof that the 
land was impartible or in the nature of a Raj. Statements, it was 
contended, by various members of the family to the effeot that 
the estate was impartible whioh had been relied upon by the 
iiigh Court as being evidence, had been made after the 
controversy as to the existenoe of tho oustom arose, and were 
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[592] therefore inadmissible. The eldest son took a title which the 
younger sons did not take, but did not succeed as sucn to any land. The 
meaning of Paharaj was a unit over which the Ghowdnuri exercise.! 
jurisdiction. Rjfereace was made to i'oyaoee’s History of Orissa, Ed. 
1873 (printed at Bengal Secretariat Press;, page *2* ; Accou.it, Geogra¬ 
phical, Statistical and Historical, of Orissa and Cuttack, by A. Stirling 
(reprint in Calcutta in 1901 of Ed. of i882page \ paragraphs G and 
7, and pages 65, 73 and 7J ; and Sir \V Hunter's Statistical Account 
of Bengal, Voi. 18, pages 129, 30 L. During the period of native rule, it 
was suomitte . on these authorities and on the evidence that no such 

custom, as was contended for by the respondent, had been shown to 
exist. # 

Sino9 the commencement of British rule in Cuttack Regulations XI 
of 1793 and XII of 1805 precluded sucn a custom except in cases in which 
succession had devolved according to established usage to a single heir 
before and up to 1805, which came under Regulation X of 1800 ; and by 
section 3d of Regulation XII of 1805 the succession to estates was to be 
governed by the local law oi tbe country which in this ca^e was the ordi¬ 
nary Hindu law. It was pointed out that in all the cases in which the 
succession to the property in suit had been in dispute, the litigation bad 
been settled by the younger sjns obtaining, not the maintenance they 
would have bem entitled to if the rule of primogeniture had existed ani 
been adhered to, but shares of the estate much in excess of sucn mainte¬ 
nance, and these, it' was submitted, wore really shares of a joint estate 
under the Hindu law. 

As to the proof required of such a custom Ramalakshmi Animal v. 
oivananthi Pertimal Sethuriyar (1) was referred to which laid down 
that a special usage moditying the ordinary Hindu law must be ancient 
and invariable, and established by clear and unambiguous evidence. Judg¬ 
ed by these principles no such custom as was contended for had been pro¬ 
ved, and the decree of the Subordinate Judge, wmch had been reversed 
y the High Court, should be restored. 

1593] Sir R. Finlai / K. O. and Kenworthy Brcwn, for the respondents, 
contended that the custom of piimogeniture was sufficiently established 
y the evidence. The land in dispute had for a long term of years been 
f ° wa to have been attached to the office of Chowdhuri, and that office 
ad been only held by one member of a family, namely, the eldest son. 


Refere 


uce was made to the answers given to certain questions addressed 


, a to Rajah* and Chiefs of the Regulation Provinces and Tribu- 
Mahals as establishing the practice as to the succession to their 
? s (a book printed at the Military Orphan Asylum Press in Calcutta 

kh * The judgment of the High Court was supported for the reasons 

erem given, which, shortly stated, showed that in the only instance 

td? V Da ^ ve ru to w bich there was evidence regarding the succession, 
e descent was from father to eldest son, and that since the British 
Occupation the claim of the eldest son to succeed had been invariably upheld 
! n s P lto °f the opposition of the younger sons ; and that the law prescribed 
! n to 0 Regulation expressly allowed the rule of primogeniture to prevail 
ln yUttack in cases in’which by established usage succession to an estate 
°°uld be shown to have devolved to a single heir before 1805 (which it was 
submitted was the case herej and had not since been departed from, 
he right to partition had never been reoognised. « 

(1) (1872) 14 Moo. I. A. 570, 635 ; ( 1806 ) 3 Mad. H. G. 75, 77. 
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As to the admissibility of the statements which the appellants argued 
were inadmissible: Butler v. Monntgarrett (1), Monokto7h v. Aftorne?/ 
Gent rat {%), and Zn r<3 the Berkeltg Peerage (3). 

The contention that the family were nob really proprietors of the 


Privy land attached to the office of Chowdhuri, but that it was only remunera- 
counoil. fc j on t 0 the holder of the office for the performance of the duties of 

36 C 390=1 Chowdhuri was a new one which had nob been raised at any previous 
I. C. 764-6 stage of the suit, and to which evidenoe had nob been directed and it 


A L J 364 should not lie allowed to be taken for the first time on this appeal. The 
581 -~ 9 ^CL* passages cited ftom Stilling’s Account of Orissa and Cubtaok were 

J 497=11 no ^' ,c was submitted, applicable under the oiicumstances in evidenoe in 
Bmd L R. the present case. Reference was made to the Cuttack Proclamation of 


530=19 M. 1 6th September 1804 (set out in cxlenso in Regulation XII of leO >J, and 
L [ J A 2 4 9 9 Se ^ lemeab registration made under it, and to Freeman v. Fairlie 14) 
M L t.~ 84 anc ^ Co/iecZor °f Tnchinopolij v. Lckkamani (5). 


As to proof of custom, Mohesh Cylinder Dhal v. Satrughayi Dhal (6) 
and Nitr Pal oingn v. Jai Pal otyighil) were referred to. 


De G wither K. 0., in reply, referred bo Rajkishcn Singh v. Ramjoy 
S.ur/f a Mazoum tar (8) as to the probability of the succession to the estate 
in suit being regulated by the ordinary Hindu law ; and to Miller v. 
Aladno Das (b), and the Evidence Act [1 of 187.), sections 21 and 32 
clause (b) as to the admissibility of evidence. [ Sir li. Fin ay K. C , on 
the latter point, referred to Snahzadi Be<jam v. Secretary of State for 
India in Council (10j.] 

• The judgment of their Lordships was delivered by 


Sik AftDtif.W ScoBLE. The question for determination in this ap¬ 
peal is whether the succession to the estate to which it relates is governed 
by a family custom of succession by lineal primogeniture, or by the 
ordinary Hindu Law. The estate is considerable, the majdV portion of it 
being compused in two mabals named Killa Tainmnda and Taluk Aranga, 
situated in the district of lialasore, in the i rovince of Orissa. The 
partio- to the suit are members of the same family, the appellants 
representing a junior, and the respondent the senior, branch of it. 
The appellants were plaintiffs in the suit, in which they alleged 
that the family was an undivided family, [695} governed by the 
Mitakshara Sohool of Hindu law, and claimed partition of the 
family proporty under that law. The respondent, in his written 
statement, asserted that according to the oustom obtaining in our 
family from a very remote period, the oldest son of the eldest branch 
of the family becomes the ma»tk of all properties, and his younger 
brothers are entitled to maintenance only without having any share in 
them. Upon the issue thus raised, the Subordinte Judge of Cubtaok 

found in favour of the plaintiffs, but his decision was reversed on appeal 
by the High Court at Calcutta. 


The family is a Brahmin family long established in Cuttaok, jpem- 
bers of whioh are proved to have held the office fo Chowdhuri, under both 


U) (1869) 7 U L. 0. 632 
U) (1831, 2 Buss & M. 147,161. 

(8i (1811) 4 Camp. 401. 

(4) *1828) 1 Moo. I. A. 305, 842, 848. 

(6 (1874) L. H. I. A. 282, 818. 

(6) *1909) I. L. R. 2.1 Calo. 848 ; L H 
29 1. A. 62. 


i7) ( 896 I. L R 19 All, I, 14,16 ; L 
H. 38 I. A. 147, 166. 

(6) (1872) I. L. R. 1 Cal. 186, 189, 

(9) il8v»fi) i L. H. 19 All. 76, 92; LB. 
28 I. A 106, 116. 

(10) (1907; I. r . R. 84 Cal. 1089. 1078 ; 
L. R. 84 I. A. 194, 199. 
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thj 0 Mogul and the Mahratba rule. A great deal of information as to this 
office is fco be found in an official Minute by Mr. Stirling Secretary to 
the Commissioner'on Tenures in Orissa, dared 10 oh October 1821. to 
which their Lordships have been referred by counsel on both sides, and 
which appears to be a very carefully-drawn and reliable document.. 
According to this Minute, under the government of the Gajpati native 
serere’gns, the country was divided for fiscal purposes into districts 

ea Jr! s ' ee aad J^ uncJ » OV0r each of which were placed two officers, one 
called Bi^ 00 , or Khund adipabi (terms signifying chief of a division> and 
the other an accountant, calle 1 the Bhoee Mool. On the introduction of 
iodur Mull’s revenue settlement, under the Mogul government, some- 
where about a. d. 1580, Mr. Stirling says : — 

‘ The titles of Khutd. dipatl *nd Biasoeo became lost entirely in the more 
farmlmr des^n^DoD of Cl 0 \sdhuri .Chief a word imrocuo.d from Bengal acd Ut-p. r 
India, though, probably, cot utknown beh re in tbe jrov noe, and the Bhtee 
lool rece ved the arpellatioD o* the carooLgoe wil’aiiy (country cr novinoial 
oanoongoei The portion of the p^rgacnah under tbe more immed ate oharge of 
eaob was oal’ed talnoka and th' maca^r- generally talookdars 

There does not apppar to have been any change in the position of 
these officers under the Mahratba government, and Mr. Stirling came to 
the conclusion that there exists. 

Ample ground f^r a» serene tbe Mocol and tbe Mabratta talockdarp, 
who torn eriy managed ard cl'ectd tbe r'vecu*p r.f no :OD8iderablH a 
L5j proportion if tbe district w th the de^igoatirn of c»>owihuris and Ot&ooneoes, 

were the heredii^ry revenue and police r fQoerd of the old Hindu government nndtr 
another Dime. M 

The remuneration of these officers appears to have been an assign¬ 
ment of rent-free land called “nankar,” and the right to certain perquisi¬ 
tes or russooms,” As regards the ownership of land, Mr, Stirling 
observes:— 

11 ' j* 1 * °^owdhuri has been goner*11y off-hand assumed to have been a proprietor 
OI land, though the word is obviously ooly a thle givin to th* head effijrr^or t&lr.ok* 
ars of a pareu^nah, *nd wh<oh in rnoiera times hts been adopted b. ibe haedmm 
o De»rly every hereditary ar*, rrofennion, and bazar .... Noo» dy, I believe, 
ijrrFappnpfd for a momfnt that tbe person oaDoi canoon^o-* > y the M gula »a 3 
t m Bdv^nt of Governm-nt, though sacctedii g bv rezuDr inherit *do8 

U omoe. . . , There is obviously no more r^os io to assume that tf e cbowl- 
th* 1 ! °* P 0r 8 nn n a V>B were the prop'ieto.-p - f the hnd oo a prised in th->m than 

it the cannooBoe i ft ] okdar» were—a oooolusion from which most m ade woull 
p o a^ly revolt, hewever predDpoped to see an «b nlute Europ p an laudlord in tvery 
Puper'or revenue manager oonneot°d hereditarily with the -oil." 

But as regards the offices held by both chowdburis and oanoongoes 
^•Skirling goes on to say :— 

of f t® Q ureg we e o-rt-inly generally heritable, though caea* of removal were 

Bun ,e ^ leD ^ ° OO T r0tl0 ®’ a °^ the 1 *rger holders fouod it eonven ent to obtain a 
Th DU a PP°iotment, or, say of oonflrmaii >n, on PueoeediDg to their icheri lan^e 
n t' Vflr y ant, 3rupul°ufl mftDoc-r ia whioh t e right of oupter was exe-oi-ed by the 
oh lVd » . e,s * aq obviou* from the frequent occurrence of tbe word faghueuvoor ior 
aegp) j Q the gQ DnU( j 3t might leai to a conclusion ucf ivourable to their aofcuowled- 

'l ie to transmit hereditarily aad f'l'nisbe?, at all events, a strong g-oued of 

presumption that they were regarded a8 offloars of trust, liable to be oalltd to account 
'or their eondoot." 

But he concludes, 

*" >• my deoidei ooinlon that, from the hereditary obaraoter pervading ro 

arkably all ihe institutions of the Hindus, the- at all tunes poaresB^d an impel- 
00 title of property io their offices. which was diatinoly admitted and lecogmztd by 
0 praotioe of the Mogul government." 

In the light of these general considerations, their Lordships have 
°*refully examined the evidence produced by the respondent in support 
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1908 of his claim. It consicfcs mainly of two ancient documents, as their Lord- 
Oct. 27, 28. ships are unable to atta h much importance to admis ions made in recent 

1909 years by members of the family The first of these documents is called 
an "Appeal of Gopinath Paharaj Cbowhuri to the Public for Testimony.'* 
The date is wanting, but it must have been written at some- 
[597] time between A.n. 172 i and 1745. It is addressed to all officials, 
ryots an 1 cultivators of Sarkar Biro—which is presumably the talooka of 

3 li Q ^ p a .. ^ ** 

I. C. 754 6 the applicant - and recites that : — 

“ A S*nad nf ♦ornjpr nge-> of th* tim° of tho Kmreror Jahangir bearing the seal 
of Rashid Reg Rhao OMDt’og for pala r y 1*»S bof l*nd as n»nk»% Pubjeot io per 
vice Cbowdburi o f »bo aforo ai ^ S *rk<*r, h in v eoorne very old. and ow ng to the 
pap«>r lieing worn-eden and worn out it w 8 Dot o%D»Me of l-eioff pr-oprv^d *or futurd 
tuno : feborefore, in 1 *87 A- b (A.D. 172 U it wa« shown to 'v*ry gen*l man to meQ 
of reepeo abilit * and all repidf-nta aod ami »p and f u< o lonaries of lb*) 9«i 1 Sarkar " 

It was therefore requested that “ those acquainted with the facts " 

will. 

“ prove tbe dooument a«* well an <he f»ot fhat the forefathers of this applicant from 
papt ag<>8 dipoh»raed the dntfea of Oho ' dhnri of the pa^d Sarkar in oonmderaiinn of 
the n 'nkar gamlrdari aod th*t. fchia applicant also keeps in attendanoe In the offioe of 
Thai a Imp aod Auiiqp and g°tp fbe revenue pdd." * 

It docs not appear whether anybody complied with the request that 
be should “ record his evidence on this paper”: hut on the back is an 
endorsement : 155 hatis of land und 'r former Sanacfc assigned as nankar 

has been confirmed and granted to Chowdhuri Paharaj,” and particulars 
of the land are given. 

The second document is a Sanad dated in A.D. 1745 and granted to 
the eldest son of the Gopinath just mentioned It is addressed to the 

Mutsuddis and other functionaries of the mahals described in the Schedule 
and recites that :— 
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” Tee offi-v* of Oho^dhu'l nnd*r San**p of form - ? offlfva 1 * w*« for ages veeled in 
(tbe aooe* orp ofi Rig^ana^.h Paharaj. Miw h* hap aop^r^d fc-fore hi* Hon'm*. *nd 
b^P m<td* a r»oreopa»a‘»on, and Mp lovaltv. Irutbfu'n^fl «nd M« i«*viee* h*ve b*oem« 

diPoloRfd. The'fforc be is pppoin fd a« before to ibe rfBos of Chowdh iri of «h« a«|d 

roaWg Tt «8 require 1 that you all w.ll ouod.iot all bupioeas of tbe s»H rerguo-ahs 

a« be'o»e In oooouPa ion w »b him and hy hi^» ad io« . . . and *ou will leave to 
him all that U ou^oaia'v for the ^hiwdhu-i aod in rrsn»ol o 1 the nankar a* wt* the 
prarfc 09 Wofore. Tbe paid r howdboH Ip required «bat he will not in tbe ebeb'eat 

ae?ree omit »o fal81 hip dutie« lovally, an! for ihe ben-fli of t v e Sarkar and f'r the 

we'f ira f rytrp He will appropriate «h* profit* "f tha d%Pta- and na^ka* lend* M 

brfo-ard r e wll rav the proper rent of the J*ghirUr- node* him v^af b* year 

aoiordmg to m>o eot usage. »od h* will make puoh en^eavouri a§ will make ma-ifeit 
loyalty and ea;viaea d^Hy. eToa mors tb*a bofare, the a hs w.ll ssl bid 

i G VY .v fvl • 

On the back of the Sanad is an endorsement " Chowdhnri’s offioe 
oonfirmel m favour - of Raehunath Paharaj Chowdhnri," [5981 together 
with particulars of fifteen nanhaR which do not correspon 1 with those 
mentioned in Gopinath 1 *? document*. or those : n dispute in this suit 

Thence,monks have b-on recited at length because, as already 
o iserved, they form the only reliable evidence of the status of the family 

"J" er .7, C f C0<,C u° t nrtk f ’ Vn T: rnmon, ' c - In * h " 0 ' lin, °n of their Lordships, 
tZ f rV a Ii IT e< L ah, i ehin « fcHo claim cf the respondent. They 

bv a member of it ° u° 6 ° f ? how,1h " r l for m ™V venerations, 

,/ n V nr ‘ oraher( ? 1 ^ ^mily. and that to the holder of that office certain 

lands were assicned as a part of his remuneration. But the C ranb was of 

“ °S°: ? v n,V ' an,1 : t 1 ° an . ’^ividual, to he held durins P ood behaviour. II 
was dearly revocable at the pleasured the sovereign, by whom it might 
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be conferred, not merely on the eldest son but upon any member of the 
family, or, indeed, on any’body. In the nature of things, the office could 
only be held by one person at a time, and, as Mr. Stirling points out, such 
offices were “ generally heritable ” ; but these considerations, though 
they may suggest a presumption, are not sufficient to establish a right. 
For this purpose, the evidence must be clear and unambiguous, which, in 
this case, it is not. Besides, it is hard to see how a family custom of suc¬ 
cession to an estate nob absolutely owned by the family could ever have 
existed. 

So far, therefore, as relates to the period of native rule in Cutback, 
the case of the respondents fails. It remains to enquire whether, after 
the British conquest, there was any recognition of the existence of such a 
custom, either by the family or by the Government. 

The conquest of Cuttack took place in 1803, and by a Proclamation 1 
dated the 15th September 1804, the Briti c h Government declared its, 
intention to adopt “ suoh a plan for the settlement of the land reve¬ 
nue of the Province.as may be most conducive to the prosperity 

of the country and to the happiness of the inhabitants.'* With this view, 
jt was ordered that a settlement of the land revenue should be 
concluded in all practicable cases with the zamindars, or [599] 
other actual proprietors of the soil (unless when disqualified by noto¬ 
riously bad character or other good and sufficient cause) for the period of 
one year,” on the expiration of which further settlements would be made 
with the same persons (if willing to engage, and they shall have conduct¬ 
ed themselves to the satisfaction of Government}” for further periods of 
hree, four, and three years respectively at gradually enhanced rates. At 
he end of these eleven years, in 1822. a permanent settlement would 
0 concluded with the same persons (if willing to engage, and they have 
conducted themselves to the satisfaction of Government, and if no others 
W k°J? aVe a better claim shall come forward) for such lands as .may be in 
a sufficiently improved state of cultivation to warrant the measure on 
R nch terms as Government shall deem fair and equitable.** 
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. the following year, Regulation XII of 1805 was passed, confirm- 
and explaining this Proclamation, from sections 2 and 4 of which it 
appears that the first settlement was made with the persons in possession 
c Ihe lands, and that the settlement extended to ‘ the Mogulbundy 
territory 0 f the Zillah of Cuttak,” in which the lands now in suit are 
si uated ; and by s. 36 it was provided that “nothing herein contained 
shall be construed to authorize the division of the lands comprised in any 
estates in the Zillah of Cuttak, in which the succession to the entire 
©s ates devolves, according to established usage, to a single heir, in 
'which oases Regulation X of 1800 was to apply, and the Courts were 
greeted to give effect to “ the local custom of the country.” Generally, 
owever, these newly formed estates were declared to be descendible like 
0 cr descriptions of property to all the heirs of the deceased proprietor, 
according to the Hindu or Mahomedan law of inheritance, as the case 
?* ! ?ht be, and to be liable to partition when devolving on two or more 
. h0 irs. Regulation XI of 1816, which exempts certain tributary estates 
! n from partition, does not appear to apply to the estate in question 

ln this suit. 

It will have bean noticed that, in the Proclamation, the 
roiJh ment is to be made “with the zemindars or ether actual 
WOO] proprietors of the soil.” In Mr. Toynbee's Sketch of the Hi.- 
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tory of Orissa from 1803 to 1803 fp. 26) an explanation is given as to the 
persons included in the designation of zamindars ! - 

“ During the ooofu°iou whioh enaaed between 1801 and the British acquisition 

of the Province in 1808, it peeron most probable that the chctodhuriB canoongoei, moka• 

dams and olber persons entrnflted with oolleotiona in eptates held khai, or who had 

given’agreemeQts to the amils to pay the lump sums due from other lands, assumed 
the title of zamindar, and olaimed to hold the land itself in virtue of hereditary 
right valid or invalid, as the oase may be, to oolleot its rents. Broadly speaking, 
therefore, the zamindars of Orissa were, at the time of the British acquisition, either 
prinoipd tnok&datns with a hereditary right of oolleotion, but without any right, 
title, or interest in the land itself; or Government offioers, oheifly chcwdhurts and 
cati?ongoe9 y ia oharge of collection 

It now becomes necessary to trace the history of the family and 
their estate after the advent of the British Government, and this history 
will be more oasily understood by reference to the subjoined pedigree:— 

JUGAL KlSHORE DAS. 




Tribikram Das. Sudarshan Dm. 


Jagannath Das. Haladhar Das. Gadadhat Dm, 


Dinabandhu Das. Gokulanand Das. 


Harihar Praehad 
Das. 


Hama Kanta 
Das, 


* 

Balabhadra Praihad 

Das. 


Jugadanand Shamsnand Saohitanand Shameundcr Baj Narayan Ram Pra- 
Das. Das. Das. Das. Das shad Da*. 


[601] From their pedigree it appears that Jugal Kishore left two 
sons, Tribikram and Sudarshan, the elder of whom, Tribikram, entered 
into successive engagements with the British Government from 1805 to 
1818, when ho died. The second of these engagements, for three years 
from 1805 to 1808, is printed in the Record, and is dated 29th July 
1805. It is addressed to the ryots, cultivators, mokadams, and sarbara- 
kars of Killa Talmunda, and reoibos that Bir Bikram Pah&raj, according 
to usual custom, and in consideration of good services rendered by him 
in 1804, and also in consideration of the fact that ho had “ signed the 
settlement decision for 1213 to 1215 Amli for an annual jumma ot 
Rs. 1,154. 13. 5. . . . and duly submitted the kabuliyat and 
kistbundi in this Court, is confirmed.” No inference can be drawn from 
this document, which is in common form, and is limited, as might be 
expected, to the grantee’s liability for the revenue demand. 

Tribikram died in 1818, and by an order of the Collector of the 
District, dated 11th March 1818, the zamindavi was record©3 in tbs name 
of Chowdhuri Jagannath Das, son of the docoased, and the revenue was 
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realized from him by the Government.” Thereupon, Tribikram’s igos 
younger brother, Sudarshan, bled a suit, claiming “ a half share of the OOT. 97, 98. 
zamindaris belonging to the estate ” of his grandfather and father, and a 
half share of the cash and value of move ible properties belonging to the Mab °H 11. 
estate of his father. This suit was compromised upon terms which 
secured to the claimant far more than the maintenance allowance to 
which he would have been entitled had the succession to the estate been 
governed by the rule of lmeal primogeniture, and which further bound j q 734*6 
his nephew and his heirs neither to sell nor in any way to hypothecate the a. L. J. 364 
zamindaris without the consent of the younger branch of the family. =13 C. W. -N. 
This condition, however, soon seems to have been broken, for it appears 
from Government records that in 1837, one Gobardhan Das purchased a 
half share in the zamindari at an auction sale ; and that subsequently 530=19 m ! 
Haladhar Das, the younger brother of Jagannabh Das, brought a civil suit L._J._239=36 
in respect of the ether half share and obtained a decree, and thereafter 
[602] he, the said (Haladhar) Das, of his own accord, gave out of the same a 
four annas share to Chowdhuri Jagannath Das, and made a petition for the 
remaining four annas share being recorded in bis own name.” This was 
accordingly done, and the zamindari was entered in the Government 
records as the zamindari of Chowdhuri Jagannath Das Paharaj and Hala¬ 
dhar Das and Gobardhan Das by an order dated 27th July 1842. It 
should be noted here that Haladar, as a matter of fact, brought two suits, 
one for a half share of Killa Talmunda and the other for a half share of 
Taluk Aranga, and obtained ex %>arte decrees in both suits, in the absence 
of his brother from the district; but a final agreement was made, on his 
brother’s return, in which it is admitted that “ there is no practice in the 
family about partition on account of a brother’s share ” and Haladhar, as 
the result of the litigation, merely obtained a four annas share in the 
Zamindari of Killa Talmunda “ on account of his maintenance allowance,” 
and relinquished his claim to any share in Taluk Aranga and all other 
movable and immovable properties possessed by the defendant, and to the 
costs of the suit. 


Jagannath died in 1862, leaving an only son Dinabandu, so that in 
this instance no question of primogeniture could arise. Dinabandu died in 
lh7i, leaving three sons, one by his first wife, named Haribar, and two by 
bis second wife, named Kama Kanta and Balabbadra, the present appel¬ 
lants, both of whom were minors at the time of their father s death. 
Harihar’s name was entered on the Revenue Registers without objection , 
and on his death in 1885, his widow Saraswati Debi applied for registration 
°f her name as mother and next friend of her infant son Jugadanand. The 
present appellants objected on the ground of their being joint owners of 
ancestral property, in answer to which the applicant asserted that the law 
of primogeniture applied to the family. The revenue Court declined 
to go into the question and decided the case upon a technical ground, 
referring the parties to the Civil Court for the determination 
of the question of custom. - This suit was thereupon brought. The 
Subordinate Judge found that the [603] custom was not proved. _ The 
Sigh Court held it established that “ the rule of primogeniture has uninter¬ 
ruptedly governed the devolution of property in the family for a long 
Period of time both before and after the British occupation.” 

• Their Lordships have already stated their reasons for holding that no 
family oustom, properly so-called, existed during the period r. < nafe u iv f ' rul0 ; 
As regards the subsequent period it is dear that, whenever the holder 0 i 
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the estate died leaving more than one son, the right of ithe eldest sonjvas 
challenged in the Courts, and the litigation invariably ended in a com¬ 
promise under which the younger sons obtained a share of the estate very 
much in excess of the maintenance to which, had the custom existed, they 
would have been entitled. The evidence entirely fails, in their Lordships 
opinion, to give to the alleged custom the character of certainty which is 
essential to its validity; and this being so, it seems to their Lordships 
that the decision of the High Court cannot be supported, and they will 
humbly advise His Majesty to reverse that decision and in lieu thereof to 
direct that the decree of the Subordinate Judge be confirmed and the 
appeal to the High Court dismissed with costs. 

The appellants must also have their costs of this appeal. 

Appeal allowed . 

Solicitors for the appellants : Sanderson & Co. 

Solicitors for the respondent ; T. L t Wilson & Co. 


* « 
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[604] APPELLATE CIVIL. 

Before Rouble Mr. B. F. Bampini , Acting Chief Justice, and 

Mr. Justice Byves. V, ; 

Manindba Chandra Nandi v. Upendra Chandra Hazra.* 

[1st June, 1908.] 

Lease—Bengal Tenancy Act (VIII oj 1885), s. 29 —Leases in contravention o / s. 29 of 
the Bingal Tenancy Act- Ejfcct oj payment oj rent for a number oj yean—Onus 
of proving increase of area. 

Leases executed in contravention of the provisions of seotion 29 of the Bengal 
Tonanoy Aot are void and not voidable, though rent has been paid under 
them for a number of years. 

Probat Chandra Oangapadhya y.Chirag Ali (1) referred to. 

A oontraot of suoh a nature is not legal or operative to the extent of the 
enhancement allowed by the rent law. 

Kristoohone Ghost v. Broja Gobindo Iioy (2) referred to. 

When it is shown what the previous rent of Che tenant defendant was. it if 
for the plaintiff to justify the enhancement of rent ol&imed, whioh ii obviously 
in exoeae of the enhancement allowed by the Aot. 

tRef: 71 I. 0 143; 67 I. 0. 813.] 

Second Appeal by Manindra Chandra Nandi (Maharaja of Cossim- 

bazar) the plaintiff. 

In the year 1297 b. S. Maharaui Sarnamayoe, the predeoessor-in- 
interest of the present Maharaja of Cossimbazar, the plaintiff in those 
suits, pm chased the paini interest in mahal Beldanga, thereby oausing 
the palm to merge onoo moro into the parent zemindari. Previous to 
that year the palm had ohanged hands somewhat frequently. Consider- 
abie trouble between zemindar and tenants followed the Maharani’s pur- 

°khamal dlSpUt ° S ia QJIiaoobion rates of rent, khas 

Khamai lands of the zomindar, and other kindred questions. Mattera 

came to suoh a pass that the Distriot Magistrate was foroed to intervene, 

and rents were subsequen tly [60S] settl ed to whioh the p rinoipal tenant s 

<* A W P Wa it's o n ? Ofl* D So ?ZZ 'of M a * id jjjj* d T! 

U) (1806) I. L. B- 88 a.l. 607. (8) (1897) x _ L> R 24 QaJ< m 
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agreed. The amount of land held by the various tenants was ascertained , ono 
by survey, rental payable thereon were assessed by the zemindar, and 3^1 
finally some 2,000 tenants executed kabuliaU which bound them to pay —- 

rent at the rates thus determined. After the execution ol these kabuliats APPELtiTE 
whose execution had been preceded by the acceptance by the r.iyats of 0IV,L - 
nmanair receipts, and by their signin g fardis which showed tho amount se C 604=2 
of, and the rates assessed upon, the lands held by them, rent appears to I. C 828=9 

have been paid at the kabuhat rate for some years. But within two or C. L. J. 343. 
three years previous to tho institution of the suits, troubles again arose 
between the present landlord and his tenants, the tenants having ceased to 

? a J a “ d a PP hed t0 Government for a record-of right. The Maharaja 
instituted these suits to realise ronton the basis of tho kabuliaU admit- 

i • y ex ^ cu ec ^ , ^ eril » alleging that th9sa agreements wero entered into 
y the tenants by way of settlement of disputes which had been up till 
nragmgin the mahal between the plaintiff’s predecessors and the 
an , view to render certain the amount of rent which each 

nlainfiff^n ° ? a J * n b ^ e tubur0 » an <l avoid litigation. In short, the 

nf ronf a ^ ere was a mere readjustment, but no enhancement 

ent and that therefore the claim must succeed. 

ed hv K' 6 6 e j^ ant con ^nded, inter alia , that the kabuliats were execut- 
invalid lm , un0er ^ rea ^ °f oppression and duress, and that they were 

? t r sectloa 29 of bhe Ben ^ al Tenanc y Act. 

was tpva ? ns ^ ri ^ ecree ^ b f b 0 suits. On appeal, the decision of tho Munsif 
Dr p 6 l n ? 8 thereupon preferred these second appeals. 

dra NniU r . , ? Ghose (Babu Pramatha Nath Sen and Babu Hcmen - 
the rpqnif T ^ or the appellant. The lease in question was 

resoect- n f ° ? S0b ^ 6m0nt of disputes between the landlord and tenants in 
of the nnrJ 611 • area ' ^ 10 so c^led enhancement was really the price 
could hav/ r f m *. 1S j ^* or fcile Privilege of transferability conferred. I 
voidable tu 09 ^ ^be agreement was not void, but only [606] 

Question it 610 ^ as aequiescence for over 12 years, and he cannot 
ment ud . e COV0nanb is severable and I am entitled to enhance- 

Boy (l) 't'i a ° nas in the rupee : Sheo Sahoy Panday v. Bam Bachia 

The A it 6 a ^ 9r cases are n °t based on sound principle. 

Qhatterjee General (Hon'ble Mr. Sinha) and Babu Naliniranjan 

dhoni Qhosp° T n respondent. The law on this point is settled: Kristo - 
Sarkar 13 ) a J°*° Gobinclo Boy {2), Mothura Mohun Lohiri v. Mati 

Dr Ranh Ghandra Gangapadaya v. Chirag Ali (4). 

1 Uash B *lwry Qhose, in reply. 

Rampin. a n Gur. ado. vult . 

ft nd 2466 of lona AND J* The two second appeals,'No. 2388 

MurshidabaH • . are a PP e als against a decision of the District Judge of 
basis of two » ln , si f! bs * or arrears °f r0 nt. The defendant is sued on the 
18bh October *iqq 1 0 X0cu t e d by him in favour of the plaintiff on the 
Were obtain^ * be now repudiates on the grounds (i) that they 

illegal, beino r ? m ^ ]m oppression and threats, and (ii) that tbay are 

tenancy Act°° n Iary t0 P rov i s i° Q s of section 29 of the Bengal 

8x wfed fro^ 9 Cour ti s have found that the kabuliali were not 
V °luntarilv k™ u 9 ^ 0 i en dant by oppression or threats; but were execcuted 

_ 1Da ' B ut the lower Appellate Court has hel d that th e 

<*> U897) It? Rn 1 ® Cal - »88. (8) (1898) I. h, B io Cal- 781. 

1 R 'S4 -*1 825. (4) (1908) I. Ii. B. 88 0»I 607. 
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lclmlmts mo void, being contrary to the provisions of section 29 of Act 
VIIi of 18r5. It has l)cen further held that the tact that the defen- 
j ant as paid rent at the rate mentioned in the lcabuhats for some time 
is immaterial and that decree which the plaintiff obtained against the 
defendant for tho rent, which is the subject of dispute in the suit to whioh 
36 G. 604=2 appeal No. 2465 relates, docs not make the question of the rate of rent 

payable res judicata. 

Tho plaintiff now appeals. On his behalf it has been urged 
(i) that tho kabuliats are legal, being executed in settle, 

[607] roent of disputes which arose between the landlord and the 
defendant both as to the amount of rent payable and tho area of the 
defendant's holdings; (ii; that tho enhancement agreed to in the 
kabuliats is only the price of the privilege of transferring holdings with¬ 
out tho consentof tho landlord conforrod by the leases; (iii) that the 
leaves are not void, hut voidable, and that as tho defendant has paid the 
rents stipulated for in them for many years without objection, he cannot 
now question them ; (iv) that tho leases are at least good to the extent 
ui tho enhancement allowed by section 29 of tho Act ; and (v) that the 
onus of proving that tho plaintiff is entitled to additional rent for addi¬ 
tional land has been wrongly thrown on bhe plaintiff. In appeal No. 
2464, there is a further plea that the decree obtained by the plaintiff 
against the defendant on the 16th January 1905 has the effect of ret 
juaicata. 

It appears to us that the appeals must fail [on the findings of fact 
arrived at by tho District Judge. Ho has found that the rent payable by 
the defendant prior to tho execution of tho kabuliats was Rs. 82 and that 
it. now amount to Ks. 63, and that consequently the kabuliats contravene 
the provisions of soction 29 of the Act. Ho has further found that tho 
defendant is now not in possession of more land than ho origiually hold, 
so that tho enhancement of rent cannot bo justified under seotion 62, and 
finally, ho has held that there was no dispute between tho plaintiff and 
the defendant as to tho rent and area of the defendant's holdings in 
settlement of which the kubuliats were executed. 

It may be here explained that the provisions 
Tenancy Act havo always boon obnoxious to tho 
Soon after tho passing of Act VIII of 1885, they 

them by entering into compromises with their tenants. The ruling of 
this Court, in tho caso of Shco tahoy Panday v. Bam Bachia Roy (1) gave 
some countenance to this practice to which recent legislation in 
Act I of 1907 (13. C) is intended to put an ond. But, however, 
all this may be, tho application of tho ruling in Shco Sahoy 

[608] Panday v. Bam Bachia Boy (1) followed in Nath Singh v. Damti 
Simjh (2) to those cases is negatived by the finding of fact of the District 
Judge that there was no dispute between tho plaintiff and the defendant, 
which tho execution of tho kubuliats now sued on, was intended to settle. 
That being so, they must bo illegal and cannot bo given offeeb to. 

1 ho plea taken by tho loarnod pleader for tho appellatfb bhab bhe 
jnegal enhancement of rent agreed to in tho kubuliats was but bhe prioe 
ol tho privilege of transferability of tho holdings convoyed by bhe leases 
cannot prevail, because (ij this plea was never raised in either of bhe 
lower Courts, (ii) it is not shown that the holdings were non-transferable 
before tho execution of the kubuliats , and (iiiJ it is not shown bhab bhere 


of section 29 of the 
landlords of Bengal, 
endeavoured to evade 


(1) (189D I. Ij. R. 18 Qftl. 839. 


(2) (1900) 1. Ii. a. 36 Oil. 90. 
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was any dispute between the parties as to the transferability of the hold¬ 
ings in settlement of which the kabuliate were executed. 

It has been clearly held that the leases executed in contravention of 
the provisions of section 29 of the Act are void, not voidable : Prob^t 
Chandra Gangapadhva v. Chiral AU fl). Rent has been paid under them 
in one case for about 11 years, but this does not make legal and operative 
an illegal and void contract. 

It has also been held that a contract which is illegal and void as 
being contrary to the provisions of section 29 of the Act is not legal and 
operative to the extent of the enhancement allowed by the rent law 
Kristodhone Ghost v Brojo Qobindo Bog (2). 

The onus of proving that tho area of the land has not increased, has 
not, intour opinion, been improperly thrown on the plaintiff. We agree 
with the lower Court that when it is shown what the defendants 
previous rent was, it is for the plaintiff to justify the enhancement of 
rent mw claimed, which is obviously in excess of the enhancement allow¬ 
ed by the Act. 

We have carefully examined the ex parte decree relied on 
by the plaintiff in appeal No 2466. It is merely a decree for a 
[6091 certain sum of money claimed for a certain period. It decides no 
question of the rate of rent payable by the defendant. It, therefore, has 
not the effect of res judicata. 

We accordingly dismiss these appeals with costs. 

Appeals dismissed. 
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ORIGINAL CIVIL. 

Before Mr. Justice Earington. 


AtuIi Chunder Ghose v. Lakshman Chunder Sen * 

[23rd February, 1909.] 

Attorny and Client—Attorney'* Retainer, how revocable—Civil Procedure Code (Act 
(XIV of 1882). m g, M-Continuance of Authority of Attorney-Bill cf Costs — 
Cause of Action,-accrual of—-Limitation. 

An attorney's retain** oannot be revoked by his client bv a mere letter : it 
oau be revoked only with the leave of the Coart by a writing signed bv the 
ollent and fllad in Oontt, as provided in seotion 89 of the Ooda of Oivil Pro- 
oadnre of 1882. 

In the case of an attorney's costs, the cause of action arises when the work 
for which he was retained is oDmpleted and limitation begins to run from 

that time. 

Coburn v. Colledge (3) followed. 

Where the decree in the suit for whioh the attorney was retainod, directed 
that the olient should personally pay to other parties certain ooafcs to be taxed: 

that the attorney’s.authority continued after judgment and covered 

the taxation of these costs, and tho retainer was not at an end until the issue 
of the allocatur. 


Lady do la Pole v. Dick (4) referred to. 

[Bof. 20 C. w. N. 437=^98 I. O. 73; 71 I. C. 81=36 0. L. J. 866=49 Cal. 792 
A. I B ( Qal.) 515.] _ 

• Original Oivil Suit No 616 of 1908. 
gj {1906) R. 83 Cal. 607. (S) 4 [l«97] 1 Q B. 702 

(2) (1897) I. L. R. 24 Oal.«95. ( 4 ) (1885) 29 ^ & 9* 1 - 
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Original Suit. 

This cnifc was instituted by an attorney for the recovery of the sum 
of Rs. 4,588.8 Heine the amount of his bill of co c ts remaining unpaid 

On the 18th December 1901, the plaintiff. Atul Chnnder Those was 
2 retained hv certain members of tire Sen family, Lakshman ChunderSen 
Gocool Thunder S- n, T.opal Thunder [610] Sen, Brindaban Thunder Sen 
and r reemutty Monnjari Das^ee, in respect of a certain family suit being 
suit No. 882 of 1896 in whioh they were defen lants. Tie was subse¬ 
quently retained by other members of the family, having similar interests 

as party-defondants. The warrants of attorney eseouted by all the 
defendants were duly filed in Court. 

Tt w>s alleged by the plaintiff, Atul Thunder Those, that he aoted as 
tho attornov of these parties in suit No. 882 of 1896, and in the appeal 
therefrom being appeal No. 29 of 1903, and that on the final taxation of 
his costs on the 16th September 1907, tho aggregate sum of Rs. 7,727-8 

was allowed him as between attorney and client. Various sums’ were 
received by the plaintiff from time to time on general aooount, aggre¬ 
gating to Rs. 3,139. This suit was instituted for the balance, against the 
clients, who had retained the plaintiff as their attornov, and the repre¬ 
sentatives of two of them who had diol in tho meanwhile. The plaint 
was filed on tho 4th July 1908. P 

This claim was contested by only one of the defendants, Gooool 
Thunder Sen, who alleged that on the 13th January 1903, before the 
hearmgof the suit m the Court of first instance, he had revoked the 
authority he had given to tho attorney. It appears that on the 13th 

v ft ouTh y t 03 he WOte f° fche attorn9y aq "I regret to advise 

you that as my circumstances do not allow me at present to bear the 

expenses necessary to conduct the above case, please tako notice that you 
on tV^s. ™.™° n behalf in ‘his case.” The attorney replied 

on the same date : Now that the joint written statement has boon filed 

TlZr! ° 'T T sorry I do not find how I can 

Tn renlv°to°H r, s f’ 1 ' 16 'l T* better arrange matters between yourselves.” 

nty b h° ?’fo° conV 3 ? 5d r °r 0ll0d "*** 1 ^ave'vou to aot 

•' do Tot h-n, fc ■ ° n fcb9 sama ^ato the attornov replied: 
Bi ll recTd ^ r" TT' ""A ^ • ,on *. « 1 ™ «io TTney on 

vou M Gocool submitted H?°,T f 1 be justified in refusing to aot for 
Sl*S r I h ?i e 4 T n °! liabl ° ^ costs incurred since 

x ,h » ( »««*» .*** ««<> «», 

It appears that tho decree in anneal Nn QQ r»f iqoq , ,, . 
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tu ^ * C ' G ^ ose ' ,f° r . fche defendanfc - This suit is not maintainable 
The retainer giving authority to the plaintiff to act as defendant’s attorney 

was expressly revoked by letter on the 13th January 1903 and the 

defendant never at any subsequent date authorised the plaintiff to act for 

him in that capacity. The revocation of the 13th January 1903 effectuallv - 

discharged the plaintiff from acting as defendant’s attorney. Secondly 36 cUq-p 

assuming the authority to continue, the claim was barred by limitation: I. C 830= 

ihe plaint in this suit was hied on the 4th July 1908. The items in the 

bill subsequent to the 4th July 1905 relate to the taxation of costs. This 

does not save limitation. It is the judgment that determines the Us. 

t Mr ' A'J?' Chau ' ihuri > for the plaintiff. The letter of the 13th 
January ^1903 was not sufficient to revoke the attorney’s authority. The 
attorney’s retainer can be revoked only with the leave of the Court by a 
writing signed by the client and filed in Court: see the Code of Civil 
Procedure (old Code, section 39, new Code, O. 3, r. 4), Belchamber’s 
Kuies and Orders, rule 136, Corderys Baw of Solicitors, 3rd edition 
page 103. The reason for this is to protect attorneys, who 
are bound to act for their clients, unless discharged by their 

r^ol ns 6 /™ I! ifchoufc payment of costs : see Basanta Kumar 
LJ512J Mittfir v. Kusum Kumar Mitter fl) On the second defence raised 
it is submitted that the Us cannot be considered determined by the 
]u gment: see Lady de la Pole'v. Dick '2). There might be a considerable 
amount of work to. be done by the attorney in connection with settling 
tbe decree and taking steps in execution. The attorney’s retainer covered 
tne taxation of costs and hence this suit was not time-barred. 


Cur. adv. vult . 

hi V J? AR1 [ NGT0N T This is an action by an attorney to recover 
s bill of costs, The retainer was given by a number of mem- 
ers of the Sen family. The present defendants are either the persons 
wno gave, or the representatives of the persons who gave the retainer. 

Only one defendant appears to contest the plaintiff's claim. He does 
no deny theiretainer and the doing of the work, but says that on 
a “ uary |^' 1903, he revoked the authority he gave to the attorney, 

and that he is, therefore, not liable for costs incurred since that date, 
he claim for costs arising before that date is, he says, barred by limitation! 

Ik in0r WaS given on ]December l 8bb * 1901,-by Gopal Chunder Sen, 
nndabun Chunder Sen, Gocool Chunder Sen and Sreemutty Moonjari 

assee, and the plaintiff acted as attorney for these parties at the hearing 

6 ore Court of first instance and in the Court of Appeal. 

, , Op January 13th, 1903, the defendant Gocool wrote to the plaintiff 
0 effect that his circumstance did not allow him to bear the expenses 
necessary to the conduct of >the case and giving him notice not to act 
further on,his behalf. 

The attorney replied saying that as the joint written statement had 
een filed and counsel had been instructed he could not accede to the 
request in the letter. He recommended the defendant to settle matters 
with his co-defendants. 

In reply the defendant wrote saying that his letter of the ll'th 
cancelled the authority to act, and that he was in no way responsible for 
costs or counsel’s fees from that date. 

[613] To this the plaintiff replied ‘’I do not think you can cancel 

l 1 ) (1900) 4 0. W. N. 767. (1885) L. R. 29 Ch. D. 851. 
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the authority at your pleasure, and as long as I am attorney on the 
record I do not know if I will be justified in refusing bo act for you.** 

To this letter the defendant made no reply. 

As to what happened after this, there was a dispute in fact. The 
plaintiff said that during the hearing the defendant Gocool was present 
2 and gave him instructions and that he attended at his office on May 18th, 
1903. The last piece of evidence tfas corroborated by an entry in his 
Day-Book. 

This the defendant met with a llat denial, lie said lie never instruct¬ 
ed the plaintiff after January 13th that he never went to his office after 
that date, and while he admitted that ho was in Court from time to timo 
during the progress of the trial, bo swore ho never gave any instructions to 
the attorney while in Court. 

As to this I believe the plaintiff, because his evidence is supported 
by an entry in his day-book the genuineness of which I seo no reason to 
doubt. I find in fact, therefore, that the defendant Gocool did attend the 
attorney in his office as his client at a date subsequent to his letter par- 
porting to withdraw his authority. 

The first question to be considered is as to whether the letters of 
January 13th, to which I have referred, wore effective to discharge the 
plaintiff from acting as the defendant’s attorney. 

By Act XIV of 1889, section 39, read with section 9, “ the appoint¬ 
ment of an attorney must bo in writing and must bo filed in Court, and 
when filed it is to he considered in force until revoked with leave of the 
Court by a writing signed by the client and filed in Court.” 

In this caso this provision of the law has not been oompliod with. The 
letters purport to discharge the attorney and leave it open to the defendant 
to go on with the litigation in person. In my opinion the attorney’s 
authority is not revoked, bocauso the defendant has not complied with the 
provisions of section 39 of Act XIV of 1889. 

[614] Next, assuming the authority to continuo, is tho claim barred 
by limitation ? The plaintiff’s cause of action arose when the work for 
which ho was retained was complotod : soo Coburn v. Gollcdge ('). 

Tho plaint in tho present suit was filed on July 4th, 1908. It is 
necessary, thcroforo, for tho plaintiff to show that some work was done 
under tho retainer given by tho dofondants since July 4th, 1905. 

In tho bill thoro aro divers items under date lator than that date 
principally relating to tho taxation of tho costs in tho suit and appeal in 
whioh tho attorney had actod. This, it is argued, doos not bring tho coso 
out of tho statute. I think it doos —it is work dono for tho client under 
the retainor originally given to tho solicitor 

Tho case of Lady dc la Pole v. Dick i2) is an authority for tho pro¬ 
position that tho authority of tho attornoy may continue after judgment. 

In tho piosont caso, I think in fact tho attornoy’s authority did 
continuo after judgment and covered tho taxation of costs, booauso tho 
decree directs that certain parties, amongst othors Gocool, shall personally 
pay to tho appellants 6-12th, of tho costs of tho appeal to bo taxed on 
scale No. 2. Until taxation, therefore, tho amount payable by the client 
undor tho docreo could not ho ascertained. The solicitor’s retainor, thero- 
ore covered tho taxation of tlioso costs which took place early in July 
1905, and was not at an ond until tho issue of the allowur on tho 6th of 

(1) [1897J 1 Q. D. 702. 


12) US96) 20 Oh. D 851. 
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that; month. Until the allocalur issued, the amount payable by the client 

was not assertained and the work was, therefore, not completed 

. For t hese reasons, I hold that the plaintiff is entitled to recover and 

judgment must be given in his favour for the amount claimed, with costs 
on scale'No. 2. 


1909 
Feb. 28. 

Original 

OIVIE. 


. lL , Judgment for plaintiff. 

Attorney for plaintiff : R. L. Maker jee. 

Attorney for defendant : S. G. Mitter. 


36 C. 609 
I. 0. 830 
13 C W. 
1172. 


3 j C. G15 ( -1 I. 0. 108=13 0. W. N. J002). 

[615] APPELLATE CIVIL. 

Befo'e S r Francis W. Maclem, K. G. I. E., Chief Justice, and 

Mr. Justice Brett. 


MoiiiNi Mouar Adhikary v . Kashinath Roy Chowdhry..* 

, [25th February, 1909.] 

Bailment—Mutical j6:tival. 

No element to hold 3 lmaMilng ia thp aafcuea of a m n oil» festival on a 
plot of ground Oiu properly ex'Sfc. 

Second Appeal by the defendants, Mohini Mohun Adhikary and 
others. 

Appeal No. 2483 related to rights of easement claimed in a plot of 

land by Radha Kanta Thakurjee and others, shebaits of the Thikurs 

Badhaballav and Radhakanta, against Mohini Mohan Adhikary and 

P. ^ rs » shebaits of another Thakur Gopinath. The rights claimed were: 

10 the right of holding hir an (holy music) over the entire land at a cer- 

ain festival of their Thakurs , and (iij the right of ^taking their Thakurs 

across this land from the dole-manoha to a certain pathway at certain 
festivals. 

The defendants contended, • inter alia, that the right of holding 
kirtan cannot be claimed as a right of easement. 

The Munsif decreed the suit. On appeal, the Subordinate Judge 

modified the decree of the Munsif but upheld the Munsif’s decision on the 

point of easement. The defendants, thereupon, preferred this second 
appeal. 

B&bu Dwarka Rath Chakravarti (Babu Brajendra Nath Chattejee 
with him), for the appellants. There cannot be an easement of this 
nature. Which is the servient tenement and which the dominant one ? 
Who is to benefit by this user ? [616] What is the origin of the right 

claimed ? Assuming there was a custom, the custom must be reasonable: 
Gale on Easements. 8th Ed., p. 3 : Kuar Sen v. Mamman (l). 

Babu Baidu a Nath Datta (Babu Atulya Char an Bose , Babu Ram 
Chandra Majumdar and Babu Beer Chandra Dutt with him), for the 
respondents. It was a user from time immemorial. The Court was 

Justified in inferring grant. he oa-:e '1) cited by the appellants is in my 
favour 

* Appeal fro n Appellate Decree, No. 2433 of 1906, against tbe deorea of Snpatf 
ChatUrjea, Subordinate >u4ga of Hooghlv, d»ted July 2*, 1U0S, affirming the decree 
of Kali Kumar IVIaoeif o* A amNvf'b, d * Mtro-i, 81, iy05. 

(1) (1895) I. L.R. 17 All 87. 
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MaClEaN C.J. As regards this app3al, two questions arise : first, 
whether there wa- an easement acquired by the plaintiffs in this suit to 
hold something in the nature ol a musical festival once or twice a year on 
the plot of ground which is the subject of dispute ; and, secondhi, whether 
the plaintiffs acquired a right of way to carry their idols over this piece of 
L land. As regards the first point, I think no such easement can properlv 
exist : it cannot exist as an ea c ement. 1 here may have been a custom — 
a custom entitling them to hold a “ kirtan, ” a sort of religious concert on 
the piece of land. But that is not the caso sot up. We do nob think 
there can properly be what is known as an easement, such as the plain¬ 
tiffs claim. 1 his appeal, therefore, succeeds on this point. As regards 
the other quostion, the Cou*rt below s»oms bo have thought that it was 
established that the plaintiffs had been exercising a right of way over the 
plot ol ground for the puvposo ol carrying idols one or two days a year. 
But thoro does not seem to be any particular track : the people carrying 
the idols sometimes along one track and sometimes another : bub always 
across this strip ol ground. The lower Court has given tho defendants an 
opportunity of showing in execution proceedings that there is a definite 
track, oi to have a dehnito track mo.rked out, which tho plaintiffs must 
follow foi the purpose of carrying idols. That is in favour of the defen¬ 
dants. I think the Court below was right and wo cannot interfere. The 
icsult is that so much of the decree of the Court bolow as deals with the 
question of easement, that is to say, the right [617] to hold tho musical 
entertainments must he reversed, but it stands as to the right of way. 

1 s eac ^ P arfc y succeeded partially in this appeal, there will bo no costs. 
Brett, ,]. I agree. 

Decree modified. 

36 3. 617 (—2 I. P. 831). 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis \V. Maclean, K. C. [. E. "thief Justice, 

Mr. Justice Brett and Mr. Justice Fletcher. 

(ooverjee Bhoja v. Rajend.ia Naim Mukerjee * 

[10th March, 1909.] 

Damages, mo nure. of—Contract Ur J 0 r W ard mmhly Dniviri* a—J nslruction of Con- 

l !. atct 1 >reachbi ‘°f e tjn tune/or compile Wurman:*—.Market Hate, tokero no 
Alafkct in India, hew to bo aotertntncd, 

nJnh d l? t dant 00 °‘"' otfll J soil to the plaintiffs 5 000 tons ot manganese 
° E nm * C a **n t0 bo Slivered into waggons at K&mptce, BN Ry 

600 tons m October, 1,000 Ioqb in November, 1.500 tons iuDaotmber 1906 
oc larger qaauuuee eaoh uioafci i( practicable, tho whole 5,000 ioaa to be com- 
pletod not liter tbua I6ib b'obrutiry 1907 M Iq Ontnhn* icnd a • « . 

«ha 17th i rw n, ,i> 0 V wrote 0; tu°elliug tho oontrooi, and on 

the 5th Maroh 1907 the d 1 LtT all liability under the oontraot. On 
del.v«yf t wasesUb , a h«Tin . , 1 °*‘ ,tBt ' d « for damages for non- 

rate for manganese ore in India ° tdlnat j ly there no market 

and that the pla.ut.fh Intended to ship the ore'to EDg!«d“- 

m.^uVoU™ ™ * nd ‘ ha ■>“>«>« 

market pr.oe ot .he several quango t ? , ‘'•‘"•« i »be contract and 

though the delendan. repudiated the oontraot at^a d ,® li7,ty ’ M8B 

final da'.e epeoifiud ip thaeoutiaet * * period previous to the 


• Appeal from Original Civil, No. & of 1900. 
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Josing v. Irvine ,1). Breton v. Muller (2), i.oftr v John: '6 . »>•! 

Inasmuch as there was no m«rls-t ti e 'u tho cou.m. • i : ■ icu va 

at the date of the oreucoe*, t r >e o.s. nagea scr m m b. . ‘be • a- to 

[618] the plaintiffs of the punier a th>t oagbt- o h-*ve ot -.iW v »• a j b sy 

dat&sat the prioes pc «curablo la h'.agUuil U** the o) o of g<; li-g t- ih.i-j. 

Bonita v. HutJunson (4) followed. 

[Ref. 9 1. 0.264 -21 M L. J 182 ; 9> I 0. 10U-&3 Gii 2 3J —'U-O A. i * .1 5-4] 

AePE^L by bho defendant, Coo vorjee Bhoja, from tin*, judgment of 36 C. 617=2 

Harington J. 83 B 

• 

By a contract dated the 22nd August 1906, MoG:,iMartin & Co., 
of which firm the respondent, Kajondra Natli Mukeijee, was a number, 
purchased through Messrs Buskin cS: Co., brokers, from Cooverjec Bhoja 
5,000 tons of manganese ore at Rs. 11 per ton to bo delivered in' o waggons 
at Kamptee or other neighbouring station, Bengal- Nagpur R iiiway,500 tons 
in October, 1,000 tons in November, 1,500 tons m iBceinboi, or larger 
quantities each month if practicable, die whole 5,000 tuns to bo completed 
not later than the 15th February 1907. it was agreed that the quality of 
the ore should be similar to that shown iu two analyses d ready taken, 
copies whereof were attached to the bought note, lire peicontages of 
some of the component parts in these analyses were, in the one, manganese 
5.i66 phosphoric acid *1, siiic mattei 0 94, and m the uthei, manganese 
57.05, phosphoric and ’i4 and sidk matter 5 97. it appears no such 
copies of the analyses were attached to tue soid note ; tue vuiuui, however, 
had the original analyses in his possession, and had given copies to the 
brokers. 

It was further provided that the buyers or their representatives wore 
to sample and analyse each parcel at the place ol delivery, and such 
quantity only as might be approved by the buyers was to be despatched ; 
and should the ore be found on analysis to contain less than 50 per cent 
of manganese, the seller agreed to give an allowance of b annas per unit 
for the inferiority, payment to bo made in Calcutta on delivery ol laii- 
way receipts. It was alleged by Messrs. Martin & Co. that they insisted 
on the introduction into tho contract of tho provisions as iu tuo quality 
of the ore, as to the approval of the buyers and tne grant ol allowance, in 
order to ensure the suppiy ot ore suitaule to meet a coutiact containing 
like provisions as to quality, to be made in B igland oy tho Indian Man¬ 
ganese [619] Company, whose agents they were, and that Cuoveijoe 
Bhoja was aware that the ore covered by the contract with him was to 
be supplied to meet such a contract. 


It appears that during the first three weeks of October certain corres¬ 
pondence passed between Messrs. Martin & Co. and Coovorjoe Bhoja, in 
the oourse of which the former made* frequent and repeated complaints to 
the latter as to the non-delivery of any ot the ore under the contract. On 
the 25bh October, Mr. Hanoe, who had been deputed by the purchasers to 
sample and analyse the ore and had proceeded to Kamptee lor the purpose, 
wrote to the vendor that he could not accept any of one Domree ore then 
at Kamptee. On the 29th October the vendor replied, observing I bave 
nothing bub Domree ore to offer you, and as you have given me distinctly 
to understand that you cannot accept any of my orus from this mine in 
completion of the above contract, please note that if you dojao* forthwith 
take delivery of the Domree ore that is no w lying at Kamptee station a nd 


U) (1861) 6 H, &N. 612. 
(a) (1872) Ii. R. 7 Ex. 819. 


(3 (187*) w R. 8 .. R iG7. 
(4) ilbt>5) 18 C. B N. S. 4io. 
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which J tender under the above contract, I will consider the contract can- 
co led.” 1 his letter w as replied to on the 1st November by Messrs 
Mor^m & Co., solicitors of the purchasers, stating that the ore tendered 
wa-; ol an interior quality and not of the analysis contemplated by the 
contract, and threatening proceedings. On the 5th November, Cooverjee 
Hhoja replied, stating “ the oro which I offered to your clients i? 
36 c"~ 617=£2 ^ lU h ll:, ^ky contemplated lor dolivery under the above contract. As 
I, c. 831. ' UU1 c ' ! ' >nbs * iavu refused to accept this ore and have not taken delivery of 

the same in terms of contract, 1 have instructed my seller not to despatch 
any more <>ro to the Kampteo station on my account, and I must, therefore, 

give >our clients notice through you that I hereby cancel the contract 
with them.” 

This action was accordingly instituted on the 5th March 1907 b‘y the 

purchaser against the vendor for the sum of Rs. 35.000 as damages for 

non-delivery of the manganose ore, on the basis of the difference betwoen 

the contract rate and the market rate on tho 17th January 1907, when 

it was alleged by the plaintiffs, tho defendant finally repudiated his liability 
. to deliver under the contract. 

[620.1 Tha picas raised in defence wero : first, that there was no con¬ 
cluded contract between tho parties, by reason of tho fact that copies of 
the analys ( S wore not attached to tho sold note ; secondly, that the tender 

ol the Domrec ore was a good tender within tho meaning of the contract 

fu* , ° 1)a . lnb,ffs W1 °ngfnlly refused to accept tho said oro; thirdly 

' bat fcbo Pontiffs woro not entitled to recover differences as on the 17th 
January 1907. 

i i 1 M Wa j ostal)lisllod in evidence that tho Domreo ore which was tender- 
eel by the defendant showed on analysis a percentage of 39‘68 of manga¬ 
nese and that Domree ore was unmarkotahle in India. It waS admitted 

that hero was a Iroo market for manganese oro in England, and that the 
phuntitls intended to ship tho oro to England. 

. ( )r J tl10 2°th Secern her 1907. I-Iarington ,T. gave judgment for the 

pla.nt'Lfs, allowing them sum of Rs. 26,000 as damages, hoing the 
cliUoienoo between tho contract prico and tho noarest market prioo. 
rrom this judgment the dofondant appoaled. 

Mr. Garth and Mr. Pugh, for tho appellant. 

dont^’ DmnC> Mr ' J - E ' Ba V ram antl Mr J. Chattc’jec, for tho rospon- 

Cur. adv , vult 

Maci,! AN C .l. This is a suit by tho buyers to recover damages 

ntTTiro T ' ,r T h ° f conbracb {or non -delivery of certain manga- 
° / 110 contract was entered into through a firm of brokers 

Messrs. Buskin & Co , and is in tho following terms;! ’ 

" Messrs ' Marbin & c ’°. 22nd Awmtmt. 

Dear Sirs, 

We have this day bought by your order and on your account from 

Messrs. Cooverjee Bhoja, 19, Pollock Stroot tl0 “ 

r62U 0ll n n' nS man f n f?. 0r0 5 ' 000 ton ’ s a » Rs. 14 per ton in waggons, 
cr k L um ,.!° toboJol,Vorcdab Kamptoe or other neighbouring 
tation B.-N Railway, o00 tons in October, 1,000 tons in November 
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Quality of ore to b3 similar to that shown by the analyses already 
taken, copies of which are hereto attached. 

Buyers or other representatives to sample and analyse each parcel at 
place of delivery and such quantity only as may be approved by buyers to 
be despatched. Should the ore be found on analysis to contain less than 
(60 per cent.j fifty per cent, of manganese, the seller agrees to give an 
allowance of six (6) annas per unit for the inferiority.” 

To the bought noto sent to the plaintiffs, Messrs. Martin & fo., were 
attached two copies of certain analyses which had boon made on behalf of 
the defendant of the ores from his mines. No such copies were attached 
to the sold note as the defendant had the original analyses in his posses¬ 
sion. 

The suit came on for hearing before Harington J. who gave judg¬ 
ment in favour of the plaintiffs for Rs. 25,000 and costs. Against this 
judgment the defendant has appealed. Upon the appeal coming for 
hearing before us, three - questions have been argued on behalf of the 
appellant:— 

(i) Whether there was any concluded contract bewteen the parties by 
reason of the fact that no copies of the analyses were attached to the sold 
note? 

(ii) Whether, if there was a valid contract, the tender of certain 
ore, known as Domree ore, was a good tender within the meaning of the 
contract ? 

(iii) As to the principle on which the learned Judge has assessed the 
damages. 

On the first point it is necessary to say very little. It appears from 
the evidence that the originals of the analyses were in the possession of 
the defendant, and that he had given copies thereof to Buskin. The 
defendant knew very well what the analyses referred to in the contract 
were, and he never took this objection until after the suit was instituted. 
[622] We, therefore, think there is nothing in the first point raised by the 
defendant, the appellant before us. 

Turning next then to the second point as to whether the tender of 
the Domree ore was a good tender within the meaning of the contract, we 
have in the first place to determine what is the meaning of the contract. 

The learned Judge has held that under the contract the seller bound 
himself to deliver ore containing between 57.05 and 59.66 units *of 
manganese, and that the buyers were nob bound to accept ore nob 
containing these proportions of manganese, although they had the option 
to accept ore containing less than 50 units of manganese. With this 
construction of the contract we are unable to agree, and it has been 
admitted at the Bar that under the contract the buyers were bound to 
accept ore containing 50 units of manganese and even less subject 
to the allowance specified in the contract, provided that the 
oro was merchantable within the meaning of the contract and 
provided in both cases that the ore in other respects complied 
with the terms of the analyses. 

It seems to us reasonably clear that the analyses were attached to the 
contract for the purpose of guaranteeing that the ore to be delivered should 
not contain larger quantities of phosphoric and silic matter than* those 
shown in the analyses. 

Coming then to the evidence relating to the tender of the Domree ore, 
iti is not necessary for us to go through the early correspondence between 
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fcho p-.rhb-s. It. is sufficient to c ay that the plaintiffs bad made frequent 
and vi i> itn 1 complaints to the defendant as to the non-delivery of any of 
fcho of'* nn I r ' d • contract. On th* 25fch October Mr. Hance, an agent 
ol the n 1 rafci.L wiofc" to the dotVn lanfc that he could not accept any of 

fcho I’omr o < tb n at, KampboC. 


To this 


i.h 


d 


n hint replies on the 29th October as follows I 
liavo, iv-Miin !• it. : nnr • ()•■ ' to off r you, and as you have given me 
)j dist.in. -.My loin! - m 1 that yo i cmn »fc acc mb any of my ores from this 
min* in c n:pin ion of the a eve contract, please note that if you do nob 
forthwith [C’23] t. dm deli very of the Domree ore that is now lying at 
Kamp' 0 “ M.ation, whvh 1 t..*n ler under the above contract, I will consider 
tb- 1 e >n tract cane* Hod.” This I- fcter wa- replied to by Messrs. Morgan & Co , 
solicitors for I,In p! lint.ii'fs, statin * that the ore tendered was of an inferior 
quality to tint onfcenp ated by the contract and threatening proceedings. 
The cl 'fondant r pin 1 to Messrs. Morgan & Co.’s letter on the 5th Novem¬ 
ber, stating that “ the or*' I olLrol to your clients is of the quality con- 
tomplab' d lor d divevy und *r the above contract. As your clients have 
refused to acc pb this ore and have not tak"n delivery of the same in terms 
of tb • conrtic 1 '., I lnv ‘ instructed my seder nob to dospafcch any more ore 
to the Kampt '' st ation n n mv account, and I must, therefore, give your 
clients notie ' l trough you that 1 her by cancol the contract with them.” 

The '•viihnce shows bint this l>om roe ore which was tendered 
by the d* fen 1 m'. show •(! on analysis a percentage of 3 ^'68 of manga¬ 
nese. 11.0 learned counsel for the appollanb has challenged this 
fact, bub wo so*, no reason bo differ from the learned Judge in 
finning that fcho ore tendered cent lined only a percentage 39*68 
of manganese. fin evidence further shows that Domree ore is un market- 
nble in India aLo that there is a grade of ore known as first class ore 
which contains 50 per cent, and upwards of manganese. Taking these 
facts into consideration, it is impossible for us to differ from fcho finding of 
fcho learned Judge that the Poimoooro was nob a good bonder of oro within 
the meaning of the contract. 

Lastly as to fcho question of damages. The learnod Judge has pro¬ 
ceeded on the bit r. tint having regard to th > fact that fcho defendant repu¬ 
diated the contract the measure of damagos was the difference between 
the contract rate and the mark *b rate on the 15th February, and further 
fclrab as th -re was no mark-t rate in February fcho quantum of damages 
must, bo assessed by reference to fcho market rate in March, which was the 
next period on which there was a market rate. We are unable bo agree 
with the learned -ludgo either as to the [624] measure of damages or as 
to the mode of csbimatin * the amount thereof. 

LnJ r the contract if fcho defendant had delivered to fcho plaintiff 500 
tons of ore b for.- the Usfc October, 1.000 tons b foro fcho 30th November, 
1 500 ton--, befor * fcho ’’1st 'ocombor, and fcho remaining 2,000 tons before 

th*' 15fcu l oom iy 1 '07, th plain' ills would have had no cause of action 

a 'ainst th" Oof.aidant. 

I bo copfci ict was in i act a set of distinct contracts, and as each ponod 
ai’iw' i il n>> «l • * 1 i \ t ».i \ r bis tak* n place, the damages will be the difforenoo 
b 'tween tb-' c-iv.net p ic > nn i the market price on that day of fcho 
q ian .il., v. uic • o i.n' tii n tv) have h v n snppli \1 : and even if the defen¬ 
dant amelut ■ y r pu hates h s contract at anv period previous to the final 
date specified in fcho contract, yet in considering fcho question of damages 
fchoy will ho estimated with refeionce to fcho times at which fcho contract 
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ought to have been performed : Josling v. T vine 1 1 ), Brown v. Muller (2) 
Roper v. Johnson ($). 

We, therefore, think that the learned Judge in treating the breach as 
a single breach on the 15th February \ 07 was wrong. Nor are we able 
to agree with the learn >d Judge that as there was no market value for 

manganese ore on the 15th February l’K)7. the plaintiffs are entitled to 

damages assessed on the footing of the next nearest market rate. 

Whether there be a market rate or not the principle on which the 
damages are to be assessed is exactly the same, viz., the value of the 
goods at the date of the breach or breaches. But if there is no market rate, 
the mode of estimating this value is different but comes back to the 
elementary principle —what were the goods worth at the time ? 

Now, it is admitted that there is a free market for manganese ore in 
England and that the plaintiffs intended to ship the ore to England. In 
-fiHg fche damages, therefore, on this contract for such of the breaches 
at the date of which there was no market rate in Calcutta, we think that 
he principle adopted [625] in the ca^e of Birries v. Hutchinson (4) is the 
one that ought to be proceeded upon, namely, that the damages for those 
reaches is the value to the plaintiffs of the portions that ought to have 
een delivered on those dates at the prices lie would have got for them in 
ngland less the cost of getting them there. 

We accordingly vary the decree of the learned Judge in so far as he 

Q°r; n defendant should pay to the plaintiffs the sum of 

s.25,000, and in lieu thereof we direct an enquiry before the Official 
0 e I? r 0 as to damages on the footing of the foregoing remarks. 

We think there ought to be no costs of this appeal. The order for 
cos s m the Court of first instance will stand. 

1 he costs of the inquiry before the Referee will be dealt with after 
the refeicnce. 

Br ‘ and Fletcher JJ. concurred. 


1908 
Mae. 10. 

appeal 

from 

OlilQiNAL 

JlVlL. 

36 C 617*= 
2 I C. 831. 


Decree varied. 

Attorneys for appellant: Pvgh & Co. 
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[626] APPELLATE CIVIL 
Before Mr. Justice Sharfuddin and Mr. Justice Coxe. 

Kanai Prosad Rose v. Jotindra Kumar Roy Chowdhury.* 

[2nd April, 1900.] 

Principal and Surety —Breach of Contact — Variance in terms of 
Contract Surety, liability of- Conti act Act (JX of 1872), s. 133. 

A entered into a surety bond on bebalf of B for the due performance of the 
antiei of B as a tehitliar under the terms of a oontraot, the aeoarity being 
iimitfd to a fixed amount. One of the terms was that B should render aoeount 

°f hia tehtil every year, B did not reader account for tbe 5 eir 1308, and 

allowed to realize rente for ^809 in br ich of the terms of the contract. 

In a suit for aoooant against B and bis surety :— 

~ ■ --- ■-~—■ --• 

M .* fPP®al from Appellate Decree, No. P09 of 1907 . against tbe decree of K. C 
Mukerjse, Subordinate Judge of Bungpur, datfd Nov. 96, 1905. affirming tbe 
aeoree ol Kumud Bandhu Gupta, Munsif of Rungpur, dated July SO, 1906. a 

(1) (1801) 6H.4N. 512. ( 8 ) (1873) L. R. 8 0. P. 169. 

(2) (1872) L. R. 7 Ex. 319. (4) (1866) 18 0. B. N. B. 445. 
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Held ih» L thera w ya m variation in fA*n o''^'.'ao 5 ; b-gtve'm th** pa r, UM a 5 ? oon- 
fc'mo-alfld by s of Uip Tn ; r>c f Ao 1 - ^ I hat th tuiraW Uahl*. 

Second 'PP *\V ->v Kanai Prns-xd Rose, the defen lant No. 9. 

The facts hr’eflv as follows: — Tho plaintiffs held certain lands 

standing in fclaei r namos. Tho defendant. No. 1 exeunt d a Ieoh'that in 
favour of hhe plaintiff No. 1 an 1 wa c appointed tNi 'lift'' in respect of 
these lands of tho pi lintiffs In or 1 v to s'.cure the duo preferraance of 
the (ehsilrta 's duties, ono Kami P^ad P»nso, the second defendant in 
the original suit, stood surety for the defendant No. 1 and executed a 
surety bond in favour of the plaintiff No. \ the liability being limit'd to 
Hs. 200 only. On° of tlm terms of the mntraot was that unless the 
tehsildar rendered account of hi° teh<iil of nnv veer, ho should not 
continue the work of collection next year. The defmlant No. I did not 
duly render accounts for blv' whole year, 1300 H. S , and continued 
in office the whole of 1309 and no to the on ■ of Snhan 1310. A suit 
was instituted in the ATunsifN Point at Runepur again c t both 
[627] tho defendants for account The surety flKuv' contested tho suit 
which was decreed against ho‘h th ' "Won lints. On app *a] proferrel by 

the surety, the Subordinate Kid o liani e-G t.b ' appeal 
1 he surety, thereupon, appeq] >1 t-n t]\e PTigh Pourt. 

Bcibu Baidunna'h T)ut f ("Rdhu TTrvn Chawd'a with him), for 

the appellant. 1 he question hero is whether, looking ot the terms of the 
deed and the decree, tho terms of th > contr net wore viri '1. TIv'H was 
substantial vaiiation in the t-'rms, tho t^h<illar having h on allowed to 
continue in office fioro 1 30B to Sraban 13 0 without rendering accounts. 
This has gone to enhance the liability of tlv> suinbv, which might 
have. Ken increased to any amount \ man cannot he allowed to benefit 
by his own laches at the exp n c > n f Md.vl na v ty. vi~., the surety in this 
oase, and the suioty cannot he s^od if tlvre ln.s boon a substantial vari- 
ation of the contract so as to incro a s . his liability. T ^elv on action 133 

Soo^ 0nt, [ acl1 Aot: Soe Pol lock n, d AT el Vs Pon tract Act. 1905. pp. 3°5, 
3oH; Damodar Dan v. Muhammad Tluwin MA. 

ii f »ojtnlra Nath Chatter *«», for the respondents, was not 

called upon. 

Shari-UDDIN AND PoXE XT. Phis was a suit for accounts by the 
zemin ar against his trhIdar and on-' Txanni Pro'al Ros\ who stood 
surer,y for the duo p'rformanc' of the trhvldas' duties Tho Courts below 

C f. CCr °M 10 an< ^ ^ lf * ,nv tv appeals. The ground of the appeal 
is that, as the contract bet we- n the zemin lars and th > 'TuHJar was vari- 

ed the surety was discharge] from 'lability h v nation 133 of the Pon- 

? .*. H 111 ' °f the contract to which reference has he-'n mado- 
are as follows:■ - As long as T do not make over the t -W in mv jimba on 

*T, n V mk ^ sh o( nnv V'"' to vonr ,nti,faotion. T will not. ho ablo to 
t k np tho work of realization, and collection, fro n tho -aid nv'hal, for 

TfiPSl ° wi "p J-aid that th- t<'hiildar did not r ndnr account, 

. .. or J 1 ll1 1 ■ OS, hot notwithstanding that omi„’on oontinnod 

ition nTV 0 f r 'f 09 ' Wn "' lfc that thi ' amounted to a vari- 

Sndnr twZ The hroanh of a contract i, not a variation of it. 

dernd tho^';!K C \ ' V ?j <5k ' ,1ll ' iiepf * 'O-ho accounts worn not von- 

Jronared Po m Pny T? °' f '° « V^’ ^ co-t of having thorn 

Aolmhlv’diN- a '° Ml0 Zemil ^ :,V hal ot,h, ' r ' modio^ T-To could 

probably d.sm^ tho t hsillar, or take tho work away from hi, band, 

■Dii >00) i. 1 . r b‘2 mi. :m ' 
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But the mere fact that ho 4i ! not enforce any of tho^o remedies immodi- 
atQly did not amount, in our opiiicin, to a vanatio i o' too original con¬ 
tract. 1Q 0 original uono!act iemano l th> 'aiue. Ii the letwl lar com¬ 
mitted a breach ot the contract by realizing lout lor l'Q'J, the 
zemindar was able to * -j lore > tue owginal conti'i^t and the remedies 
which he had under it. it i~. not stated that the zemindar and the ichhi- 
dar ever met together and came to any agreem nt on the subject. All 
that happened was that tin t lmldar to a cetain oxent broke his 
part of the contr-.ct and the zemindar did nob immediately enforce his 
remedies under it. 

It is argued that the surety might in this way become liable for the 
defalcations of several years, although it was originally intended that the 
accounts should be completed and rendered at tin end of each year. Bub 
the security was limited to a hxed amount, and it could at any time have 
been revoked by the surety. 

In our opinion, there was no variation in the contract between the 
parties, and we think, therefore, that the deci? ; ons of the Courts below 
were right, and that this appeal must be dismissed with co-bs. 

Appeal dismissed . 


38 C. 629 (-13..C.W. ft. '<57=o C i.J. 638=2 1. C. $97=30 Cr L. J. 32 ) 

[629] CRIMINAL REFERENCE. 

Before Mr. Justice CospercZ and Mr. Jusiice Ui/ves. 


Emperor v. Anna da Charan ThakUi .* 

[5th May, 1909.] 

Reference to High Court—- cyuitlal by Jury—Powers of the High 
Court—' Opinion" of Jury incases of divided verdict—Consideration 
of entire evidence- Verdict not unreasonable on the Jaceo the 
charge—Pardon—Omission iu state reasons when jac'-s leading U 
grant vj pardon appear m the rec rd— Criminal Pr cedure Cede 
(Act Y °J 189 8) ss. 307, 337 4). 

Where the fa.o'.a wh oa led up to the tender of pardon appear on tne reoord* 
the omission by the Magistra-e graining it to suite his re .sons for bo doing is 

not an illegality nor even an irregularity which vitiates iho subsequent pro¬ 
ceedings. 

Deputy Legal Remembrancer v. Singu (1> followed. 

4'he High -ourt OiOLot throw cut a reference under e. 307 of the Criminal 
Piooedure Code mtroiy because it might Le argued, upon the taoe of the charge 
to the Jury, vhat the veraiot was not altogether an unreasonable one, but it 
niust consider the entire evidtnoo and arrive at it£> own judgment after giving 
due weight to the opinions of the Juoge and Jury. 

Emperor v. Lyail pi) and Emperor v. Aoaul Rahaman (8 followed- 

Ri^g-Empercr v. Chidghun Gotsatn 14), Emperor v. Anaruddin Rtiwas (5) 
King-Empercr v. An-s (fi) and Ei)>g-Empernr v. ira sauna Kumar Ounguli (*) 
referred to. 

Emperor v, Chnkua (8) dissented from. 


The opinion of the Jury 
and in the oaBe of divided 



is their oonolusion and not the reasons therefor, 
verdicts the opinion of tbe minority jnust also be. 


* Criminal Refcience No. 2 of 1909, by 
dated Jan 22, 1909. 

U) 11906) 5 0. L J. 224. 

Li tl90l) ]. lj k. 29 Cal. 128. 

» 11908) 9 C. L. J. 482 

II) (1902, 7 0. W. N. 185. 


A. Majid, Sessions Judge of 

(5 11908) Unreported. 

(6) (1908) Unreponed. 

(?) (1907, Unroported. 

(8) (1906; 2 All. L. J. 475. 


Raj3baye» 


1909 

APRiti 2. 

AP ’ELIjATB 
Civil. 

36 C. 626= 
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ooQ-i-lorod by Uie <"o ir.. Tbo Lagblat,n?a Jn directing the High Court to 
li-.Jy weigh Uio -pirii -a of ho Jury gi?ea an implied authority for the taking 
of b i cea - 3 *•;*• thivenho ' 4 : the Ju lgo will do well before making the 
refo -nco u ■ n.-t non 1 351 s. .. 0 : for the purpo^o of deciding v?he hnr it 

s oil) je ij.Ad., ii f ■ »r co i hrat-ou bv the High Court, alter having made 
op aie mind w re or tm. ca -<• e-n 1 aft r telling the Jury of hi 9 int* ntion to do 
[oaJj 30. Bat /». oui asi <n to uko or record the reasons doas not warrant the 

H. gu Ouurt il. deoliniQg o go nto tho evidonoo. 

Emperor v. Che,mu (lj referred to. 

[ .Ref : 41 Cal G21 =14 Cr. L. J. Of,0=21 I. C. 900 ; 18 C. L. J. 522=19 0. W.N. 616 
= 10 Or. L. J. 31=22 I. 0. 17 0 ; 10 Or. L J. UO=29 I. C. 72 ; 6T I. 0. C81; 76. 

I. O 2*9=45 i\I. L J. 403 -1J21 A-1. U. (Mad.) 232 ; 81 l 0. 216=38 0. L. J 
334 —61 Cal. 3)7 ; 85 I O. 153 =41.0. L J 35 ; 95 I. C. 809.] 

Criminal Refer lunge. 

I ho accused, Annada Charan 1 hakur and Pratap Shaha, were tried 
with another, who died during the trial, before Abdul Majid, Sessions 
Jud^o oi Rajshayo, and a Jury, charged, the first, under sections and 

392 of tho Renal Code, with robbory of tho mail from Rampur Boalia to 
Natoro and abetment of murder by Piatap of the mail-cart driver, Halal- 
khuii, and tho sec nd, under sections 302 and 392 of the Penal Code, 
with Liuving committed thesamo robbery and the murder of the driver’ 

ilie Jury acquitted annada by a majority of 4 bo 1. and Pratap in th e 
proportion of 3 to 2. lhe Sessions Judge roferred the case under section 
307 of tho Ciiminal Procedure Code differing "completely from tho 

vet diet ot the majoiity, and being clearly of opinion that it was necessary 
for the ends of justico tu do so.” 

()u the evening of tho ord August 1908, Halalkhuri, who was a driver 
of the pony mail-cart in the service of tho Rajshayo Carrying Company, 
took delivery ot the mail at the Rampur Boalia head Post Office and then 
proceeded to the branch Post Office at Ghorainara, whonce, after receiving 
the postal hag, I 10 started with a passenger on tho cart, alleged to he the 
accused Annada, at 7-30 or 7-40 p.m., for Natoro 28 miles distant from 
Ram pm Boalia. On tho way he picked up two other passengers, supposed 
to ho one Duilabli and the appellant Pratap, at the Panchani cutchorry. 
Tlmy then went on to Sauisadipur whore Purlabh alighted, leaving tho 
othois to continue the journey. In tho early morning of tho 4th August 
the dead body of the driver was found on tho roa 1 side, a few yards away 
from the 2»th mile-post, covered with incised wounds. The cart was dis¬ 
covered in a paddy held about 90 cubits from tho road. Tho mail bags 
were cut open and tho contents takon out and ariangod, hut tho onlv articles 
L631 j abstracted turned out to ho some copies of tho P. W. D. Code and a 
few monoy-ordei application loans. 1 ho case for tho prosecution was 
that it was the object ol Annada to secure possession of tho cortitiod copy 
of a will and the records of a suit in tho District Judge’s Court which ho 
believed were in the hags in the course of transmission to tho Digli Court. 

no Abdus Sobhan, who was lor some time a lathial in the service 
ol Annada and his father, was arrested by the polico on the 23rd Sep¬ 
tember, and made a full confession of his guilt before Wajiuddin Ahmed, 
eputv, Aiugistuite of Nat. 010 , on tho 24th and 25t-h September, shortly 
to the oil cot that by arrangement N sitli Annada he mot tho postal cart at 
a certain n>ot on tho road and aided in tho robbory and murder. The 
contession was recorded under section ,6 ol tho Criminal Procedure Code. 
On tho »4th Ootobor the bub-lnspeotor of Polioo, Pyari Kumar Burdhan, 


IU U906) l.L. R. 29 Mad. 91. 
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sent up Annada, Pratap, Kali Charan and Abdus Sobhan to the Magistrate 
with the following remarks in the charge-sheet: “ There is no eye-witness 
in this case, except all circumstantial evidence. I, therefore, suggest that 
if the confessing accused, Abdus Sobhan, discloses the true facts without 
concealing anything, then he may be taken as King’s evidence, otherwise 
not.” The committing Magistrate thereupon, on the next day, tendered 
a pardon to Abdus Sobban on the ground, as stated in the order of commit¬ 
ment, that there were no eye-witnesses of the occurrence, and then 
examined him as a witness in the case. 


The evidence against the accused consisted of the testimony of the 
approver and of circumstantial evidence. 

Mr. Donogh , for the Crown, after reading'the letter of Reference, 
dealt with the evidence and then commented on the charge to the Jury. 

Mr. K . N. Chaudhuri (Babu Hemendra Nath Sen and Babu 
Krishna Kamal Mitter with him), for the accused. The commit¬ 
ting Magistrate did not record the reasons for tendering a pardon 
to the approver. The wording of section 337 (4) of the Code 
1*632] renders this essential. The Magistrate must show proper grounds for 
granting the pardon, and there should have been corroborative evidence 
before him : Russell on Crimes, 3rd edition, Vol. Ill, page 644 ; Beg v. 
Sparks (j). Further, there is no evidence on the record that the aprover 
accepted the pardon. 1 he case of Deputy Legai Remembrancer v. Banu 
Sinyh (2) is distinguishable, as the circumstances under which pardon was 
granted disclosed the reasons for it. In a reference under section 
07, the Crown must substantiate the reasons given by the Judge for his 
view. It is not sufficient that he has disagreed or that the Jury were 
divided. There is no reason for referring the present case, as it does not 
appear on the face of the charge to the Jury that the verdict is unreason¬ 
able. If the charge does not disclose substantial reasons, the point of 
view from which the evidence should be considered is whether the Jury 

as taken an unreasonable and obtruse view, and not whether the High 
ourb would convict upon it: King Emperor v. Chidghan Gossain (3), 
wptror v. Chirkua K i) t Emperor v. Anaruddm Biswas (6), King-Emperor 
• Anea (6), King-Emperor v. Prasanna Kumar Qanguli (7). No cases are 
rL eci * n Emperor v. Lyall (8) in support of the view there taken. 

L e then went on to discuss the details of the evidence.] 


Cur. adv . vult. 

Caspebsz, j. Tbis is a Reference under section 307 of the Code of 
rimmal Procedure by the Sessions Judge of Rajshaye who disagreed with 

and r> the Jury acquitting the accused persons, Annada Charan 

Pratap Shaha. The charges against the accused Annada were in 

^spect of offences punishable under sections and 392 of the Indian 

SQ9 and against the accused Pratap under sections 302 and 

•u ^ ode - The Jury, by a majority of four to one, 

r™ 0d the first accused, and by a majority of three to two 
Th t ac< ^tted the second accused on all the charges. One Kali Charan 
the father of the accused Annada, died during the trial, and 
anothe r accused, named Abdus Sobhan, was made an approver in the 

\l\ <^58) 1 F. & F. 388. (5) (1908; UnreporUd 

)*{ U906> 6 o. L J. 224. (6) (1908) Uarepoited. 

8) (1202) 7 C. W. N. 135. (7) (1907) Unrcported. 

w 1*905) 2 All. Ii. J. 475. (8) (1901) I. L. B. 29 Oal. 128. 
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Court of tho committing Magistrate, and he was oxamined as such in the 
Court of Session. 

Before dealing with the merits of this Reference, it will be conve¬ 
nient to dispose of two matters of law upon which the learned counsel for 
the accused has made his submissions t > this Court. Mr. Chaudhuri’s 
first contention is that tho committing Magistrate, in tendering a pardon 
to the approver, Abdus Sobhan, illegally o-nibbed to record his reasons for 
so doing. I do not think that there is any force in this contention, or that 
the omission was an illegality by reason of which the ovidence of Abdus 
Sobhan is inadmissible for the purpose of considering the merits of this 
case. 


The facts, so far as it is necessary to mention them in this part of 
the judgment, are these. Halaikhuri, a driver of tho postal mail- 
cart plying between Rampur Boalia and Natore in the district of 
Rajshaye, was murdered on the night of the 3rd August 1908 at 
a place on the road to Natore and situated about four miles distant from 
Natore. The mail bags were opened and examined, and a certain 
parcel was abstracted. The case has been called the Natoro Mail 
robbery case; and a large force of police conducted the necessary 
investigation with the result that, on the 23rd September 1908, the four 
aocused persons, whose names have already been mentioned, were arrested. 
Against all the accused a charge-sheet was submitted by the Sub-Inspector, 
Pyari Kumar Burdhan, on tho 14th October 1908. In that charge sheet 
the Sub-Inspector suggested that a pardon might ho tendeiod to the 
accused Abdus Sobhan on the usual terms and conditions. The Deputy 
Magistrate took up the case, and, alter tho examination of two witnesses, 
he drew up a proceeding, under section 3«i7 of the Code of Criminal Pro¬ 
cedure to the following effect: -- 

“ Pardon is hereby tendered to tho accused Abdus Sobhan 
in the marginally noted case (Emperor v. Kali Charan Thakur, I634j 
Annada Lharan lhakur, Abdus Sobhan and Far tap Shaba, under sections 
302, 395 and 109 of the Indian Penal CodeJ on condition of his making a 
full and true disclosure of the whole of the circumstances within his know¬ 
ledge relative to the murder of Halaikhuri, and of evory other person con¬ 
cerned whether as principal or abettor. Abdus Sobhan accepts the 
pardon and is examined as a witness. (Signed; tljvish Chandra Dutt, 
Deputy Magistrate, Rajshaye, 15-10-08.” 

It is quite evident, therefore, that tho pardon was tendered bo Abdus 

Sobhan in the course of the enquiry before tho committing Magistrate. 

I he facts which led up to tho tender of pardon appoav on tho record, and 

that being so, on tho authority of tho case of Deputy Lcgcii tiemembfcuicer 

v. Banu Singh (1), thero is no doubt that tho ouiission to state tho reasons 

was nob only nob an illegality but not oven an irregularity which vitiates 

the proceedings held subsequent to such tender and acceptance of pardon : 

Ihe procedure adopted by the Deputy Magistrate was perfectly justified 

by the facts and circumstances of tho case as known to him and appear¬ 
ing from tho papers. 

fho second contention of the loarnod counsel lor the accused relates 
o tho procedure adopted in this Court on the hearing of this Reference, 
and we have been invited by Mr. Chaudhuri to make a reference on tho 
su ject tea Full Bonch in the event of it appearing that there is any 
confl iot of decision upon the point. The oontention amo unts to this, that 

U) UUOttJ 6 0. Ij. J. U24. - - 
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there wa<? really no reason for the Sessions Judge to make a reference to 
this Court under section 307 of the Criminal Procedure Code, because, on 
the face of the Sessions Judge's charge to the .Tury. it does nob appear that 
the verdict was an unreasonable one. The contention arose during the 
protracted heading of the arguments in this Court because Mr. Ponogh, 
for the Frown, did not read the Sessions Judge’s charge to the Jurv until 
after he had placed the letter of Reference and all the evidence before this 
Bench. If the [6351 contention bo right, and if, on the face of the 
charge to the Jury, the verdict cannot be called perverse or unreasonable, 
it was clearly superfluous to enter into the merits of the case aud the 
voluminous evidence on the record. 

In my opinion the procedure adopted at the hearing was neither 
unusual nor inconvenient. In the first place, the verdict of the Jury 
was inconsistent. Four Jurors acquitted Anna-a against whom the evi¬ 
dence, if believed, was certainly stronger than the evidence against the 
accused Pratap who was acquitted by a smaller majority of three to two. 
Secondly, in dealing with a Reference under section 307 of the Code, 
the High Court must considet the entire evidence and give due weight to 
the opinions of the Sessions Judge and the Jury. 

It was held in Em^or v. ChrVan (l) that the “opinion” of the 
Jury, in section 307 of the Code of Criminal Procedure, is the conclusion 
of the Jury, and nob the reasons on which that conclusion is based. I 
think that if the verdict of the Jury is unanimous, it coincides with their 
opinion. If it is a divided verdict, the opinion of the minority, no less 
than that of the majority, must ho considered by the Court dealing with 
the Reference. In the present case, the opinions to which due weight 
must bo given are the opinions of three Jurors against the opinions 
of two Jurors and the Sessions Judge. The verdict here is a bare 
verdict. But, supposing the Sessions Judge, after recording the verdict, 
had recorded (after inviting) the reasons giv^n bv the Jury for their 
verdict, we should have been entitled to consider those reasons whether 
expressed hy the majority or the minority of the Jurors empanelled. I 
am disposed to agree with - the observations of Mr. Justice Davies, at 
page 95 of the report of Hjynvc.rov v. Chilian (P that the Legislature 
in directing that this Court should duly weigh the opinions of the Jury 
gives an implied authority for the taking of such opinions,” and the 
Sessions Judge would 'have done well, before referring this case to 
this Court, to have invited the opinions of the Jury and to have 
[636] given them an opportunity of reconciling the inconsistent verdict 
in respect of the two accused persons. I am careful to add that the Ses- 
S10nq Judge might have dene so, not for the purposes of deciding whether 
a reference should he made, hut after arriving at his conclusion to refer 
the case to the High Court and after telling the Jury that such was bis 
intention. I a ] so agree with the judgment of Sir S. Subrahamama 
Ayyar, officiating Chief Justice, and Mr. Justice, Boddam, that the 
circumstance that no such reasons have been recorded by the Sessions 
Judge does not warrant the High Court to decline to go into the 
evidence and to arrive at its own judgment after giving due weight to the 
views taken hy the Judge and the Jury as to the guilt or innocence of the 

accused.” 

It follows that we have to form our own opinion on the eT ^J e ^ e ®’ 
ggdjhis bri ngs me to toe third consideration i nvolved in th i s ques tionoi 

(1) (1905) I. L. R. 29 Mad. 91. 
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1909 law, namely, whether the procedure which has been followed is in 
^ AY 5. accordance with the authorities, reported and unreporbed, to which 
0 tii min in our attention has been called by the learned counsel for the accused. 
Reference The circumstances of the case are altogether special. I have already 
— mentioned the inconsistency involved in the verdict of the Jury. It may 
C be added that the trial in the Court of Session occupied more than six 

757=9 C L* we °k q of the time of the Sessions Judge and the Jury. It would have 
J. 038=2 I. been an obvious disregard of our duty to have thrown out this Reference, 
0 . 497.*10 merely because it might be argued upon the face of the charge to the 
Or. L. J. 82. J ur y that the verdict was not altogether an unreasonable one. 

The first ca^e to which I may refer is that of Emperor v. Chirlcua (1). 
That, no doubt, is in favour of Mr. Chaudhuri’s contention. But it 
was a decision of Mr. Justice Richards sitting with Banorjeo, J. in a 
reference wtmre neither party was represented and where no authorities 
were considered. With the greatest respect for the learned Judge, I think 
that his judgment is in direct conflict with the plain wording of 
[637] section 307 of the Code of Criminal Procedure. In his commentary 
on the Code, Sir Henry Prinsep observes: -“The result of legislation 


seems to be that, unless the Sessions Judge accepts it, the verdict of a Jury 
in a Sessions Court, outside a Presidency town, has no longer the ordinary 
force of a verdict of a Jury, and that, if the Sessions Judge disagrees with 
a verdict and submits the case to the High Court, the determination of the 
case lies with the High Court after full consideration of the evidence and 
after giving duo weight to the opinions of the Sessions Judge and of the 
Jury.” 

Tn the case of Emperor v. Anaruddin Piswas f‘i) (Criminal Reference 
No. 33 of 1908, decided on the 11th Novembor 1908', the learned Judges 
(Plolmwood and Ryves, JJ.) obsorve “ We cannot hold that the Jury were 
not justified in taking the view that they did, or at loast that it was not 
open to the Jury to take the view that they did. That in a Reference 
under section 307 is quite sufficient." But they go on to 
consider whether there had been a miscarriage of justice, and it is evident 
that they considered the ca c o on its merits. In this connection I shall 
presently notice another and a maturod decision of the same learned 
Judges in which they have more clearly expounded the law. 

In the oase of King-Emperor v. Ane s (3) (Criminal Reference No. 6 of 
1908, decided on the 10th March 1908], Mr. Justice Geidt sitting with 
Mr. Justice Woodroffe hoard the ovidenco and, on a consideration of that 
evidence, they expressed thnmsolvos as not prepared to say that the 
majority of the Jury were wrong in refusing to act on it. The learned 
Judges added that “ there is nothing to show that the verdict of the Jury 
was perverse or that they refused to convict the acoused on any other 
ground than the bona fid? belief that it would nob be safe to convict them 
on the evidence which was placed before the Court." In mv opinion the 
learned Judges did no more than give due weight to the verdict of the 
Jury in that reference. 

[638] The last unreporbed caso is that of King-Emperor v. Prasanna 
Kumar G nquli ^4) (Criminal Reference No. 14 of 1907, decided on the 
97th May 1907) which was decided by Mr. Justice Mitra and myself. 
There, also, the merits were entered into, and the opinion of the Sessions 
Judge was considered, and it, was pointed out that the element of doubt in 


(11 (1^06) 2 All. Ij. J 475. (8) (1908) UnrepoHcd. 

(2) (1908) Uoreportcd. (4) (1907) Unrerorted. 
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the case which, in the opinion of the Sessions Judge, was 1 in 177,000, ig 0 g 

was in reality much greater, and the judgment concluded with the Mat 5. 

observation that ‘ the circumstances were very suspicious, and it might be - 

that the accused was guilty. But it cannot be said that the guilt of the „° BlM * NAE ' 
accused is morally certain. ” RbfbRrnce 

If any of the unreported cases had been clear authority for the 86 <T629 = 
extreme contention which has been submitted to us, they would have *3 C. W. 757 
found a place in the Law Reports. 9 C. L. J. 

There are reported cases on the subject and I proceed to 497 ^ 10 ** 0 ^.* 
consider these. In the case of Emveror v. Lyall fl; the refer- L. J. 32.* 
ence was against an unanimous verdict of the Jury acquitting the accused. 

Mr. Pugh, counsel for Lyall, the principal accused in the case, cited 
authorities to the effect that the Pligh Court must act in accordance with 
the unanimous verdict of the Jury, unless it was shown to be perverse or 
clearly and manifestly wrong. The learned Judges fPrinsep and 
Stephen, JJJ overruled his contention, and pointed out that the terms 
of section 307 of the Code of 1882 had been altered by subse¬ 
quent legislation, and they observed : —“ It is not necessary for the 
prosecution to show that the opinions of the Jury are perverse or clearly 
and manifesty wrong, as was held in the cases cited to us which were 

decided before the law was amended in 1896 and expressed as it now 
stands.’* 


In a somewhat later case, King-Emperor Chidghan Gossain (2), 
Mr. Justice Stevens sitting with Mr. Justice Harington pointed out “ that 
the Sessions Judge was not justified in taking up the time of this Court by 
making a refer-[639] ence in a case in which the evidence for the prosecu- 
tion was, on his own showing in his charge to the Jury, so open to hostile 
criticism as to justify the Jury in regarding it with suspicion.” (page 140). 
Nevertheless the learned Judges went very fully into the merits of the 
case, and they certainly did not reject the Reference merely because the 
oessions Judge ought not to have made it. 

The last case to which our attention has been called is a decision of 

r, Justice Holmwood and my learned brother, Mr. Justice Ryves, in 

mveror v. Abdul Bahaman (3), where the two cases which have just been 

cited were considered. It admits of no doubt that this case is a fuller 
exposition of the law than that enunciated in the unreported case of King - 
mperor v. Anaruddin Biswas (4) (Criminal Reference No. 33 of 1908, 
°n the 11th November 1908 by Holmwood and Ryves, JJ.), to 
W 1 °y reference has been made 

The contention of the learned counsel that the case of Em- 
VMor y. Abdul Bahaman (3) should not have been referred under 
see ion 307 of the Criminal Procedure Code; because the Sessions Judge 
imself in his charge to the Jury warned them that they should certainly 
pause and consider a particular circumstance in the evidence of the pro¬ 
secution, and that it was, therefore, fairly open to the Jury to acquit the 
accused, was not accepted, and the learned Judges proceeded to consider 
ne evidence in the case which appeared to be clear and convincing, and 
be result of the reference was that the accused was convicted. 

I have now dealt with all the cases cited, and in my opinion there is 
no real conflict of decision or want of uniformity in the procedure 
adopted by this Court on the hearing of this Reference under section 307 

(1) (1901) !. L. r7 21 Cal. 128. (3) (1908) 9 O, L. J. 432. 

V2) (1902; 7 0. W. N. 135, (1) (1908) Unreported. 
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1909 of the Code. It is obvious that in every case even where the 
Mays. verdiofc was unanimous, the Court proceeds! to consider the merits 
- anc ] to hear the evidence. I havo indicated how the opinions 

Rbferenob of both th0 Sessions Judge and of the Jury including a [640) minority 

_ of the Jury, are entitled to duo weight in accordance with the express 

36 C. 629=a language of section 307 of the Code. The procedure adopted by Mr. 
7B7 -cwi *r' ^ on °ob in the present case was perhaps unusual, but, regard being had to 
J. 638 = 2 1 ' the length of the Sessions Judge’s charge to the Jury and to the evident 
C. 497=10. want of arrangement and method in marshalling the materials presented 
Cr. L J. 32. to the Jury, we thought that the loarned counsol for the Crown should not 

be pressed to place the charge before us at an early stage of the hearing. 
It was subsequently placed before us, and the contention of Mr. Donogh 
was that the Sessions Judge did not put the evidence against tho accused 
sufficiently strongly beforo the gentlemen of tho Jury. "We have carefully 
read and considered the charge for ourselves and, oven if it had been read 
to us at the very commencement of the hoaring, we should not have been 
in a position to say that tho Jury were justitiod in acquitting tho accused. 
In the circumstances of this case it was impossible to limit the hearing or 
to confino it to a consideration of the charge to tho Jury, and the points 
made therein for or against tho case for tho prosecution. 

There may be cases in which a Sessions Judge unnecessarily makes a 
Reference under section 307, but, in such cases, tho Crown would certainly 
not press the Reference, and so it might be disposed of on a bare consi¬ 
deration of the charge to the Jury and of the material passages in the 
ovidenoe. But this is not one of those casos. 

I would accordingly overrule the second conto rtion advanced by the 
loarnod counsol for the accused, and proceod to deal with tho evidence. 

I have read the judgment about to be delivered by my learned 
brother, and, without repeating his observations, I content myself with 
saying that I entirely agree with that judgment. 

RYVE9, J. I agroo generally in the conclusions of law arrived at by 
my learned brother. 

On the second point I wish to add only a few words. 

[641] Mr. Cbaudhuri’s contention is that if it can bo shown to this 
Court, on behalf of tho accusod, that a perusal of tho letter of Roforenoe 
of the Sessions Judge, undor section 307 of tho Criminal Procedure Code, 
and of his charge to the Jury, shows that the verdict of acquittal (whether 
unanimous or divided) was not unreasonable, this Court could not, or at 
any rate should not, go into tho evidence and examine tho case on its 
merits, hut must, having duo regard to tho opinion of tho Jury, reject the 
Reference. 

It seems to me this contention goes much too far, and is not supported 
by any one of tho cases, roportod or unroportod, to which he has referred. 
Among other cases, which havo boon duly considered by ray learned 
brother, ho relies on the unroportod case of Emvn'or v. Anaruddin 
Biswas (1 ) (Criminal Roferonco No. 33 of 1908, decided on the 11th 

November 1908), to which I was a party. That case is no authority 

for this proposition, for thero wo did exaraino tho wholo record, 

and, in tho result, arrived at tho conclusion that wo should not disturb the 
unanimous finding of the Jury. In that case tho Judge considered that the 
statements made by tho accused woro “ confessions” of their guilt. Wo 
pointed out that thoy wore not, but on tho contrary wero“ pleas in 


(1) (190^) Unreported. 
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avoidance.TIn that case the scope of seotion 307 was not, so far as I recol¬ 
lect, commented on in argument nor was it in issue. It was a peculiar case 
on its facts and the Judge had misinterpreted the statements of the accused. 

No authorities were cited and considered, and it was nob a considered q&imital 
judgment. In however general terms the judgment may have been rbferkncH 
couched, it is no authority for the proposition now contended for. Person- — 
ally I now think the latter part of the judgment has been expressed boo 36 C. 629 = 
widely. I adhere to the opinion expressed in the considered judgment 737 
which I delivered in the case of Emperor v. Abdul Rahaman (I) (in which j 638=2 I*. 
Holm wood, J. concurred) in which the scope of the section was in issue, C. 497=10 
and in which authorities were cited and considered. 

[642] [His Lordship then dealt with the facts of the case, and ac¬ 
quitted both the accused.] 

Per Curiam : We do not think it necessary to comment on all the 
evidence placed before us in detail. A brutal murder and robbery remains 
undetected and unpunished, principally, as it seems to us, because the 
salient features in the case were overlooked, namely, the clue furnished by 
the evidence of Bangshi on the 4th August, and the significant fact that 
the only postal packet abstracted was the one containing Codes of the 
Public Works Department. The learned Sessions Judge, however, bestow¬ 
ed great pains on the trial of the case, and, though his charge to the Jury 
lacks arrangement and method, we recognise the care and the ability 
displayed. 

The result is, in our opinion, that the prosecution have failed conclu¬ 
sively to prove their case. We, therefore, under section 307, clause (3) 
of the Criminal Procedure Code, acquit the accused, Annada Charan 
Thakur and Pratap Shaba, and we direct that they be immediately 

released. 

- Accused acquitted . 


36 0, 643(=13 C.W.N. 753=10 Or. L. J. 193=2 I. 0. 846.) 

[643] CRIMINAL REVISION. 

Before Mr. Justice Gaspers and Mr. Justice Ryves . 

Emperor v . Abdus Sobhan.* 

[17th May, 1909.] 

Practice—Criminal motion to High Court without previous 
application to lower Court with concurrent jurisdiction Criminal 
Procedure Code (Act V of 1898) ss. 435 to 439. 

The High Court will not entertain an application for revision in oases 
where the Seisiona Judge or Magistrate has concurrent jariadiofcion, whether 
final or not, lave on some special ground, unless a previous application has 
bsen made to the lower Courts : but where concurrent jurisdiction la not pos¬ 
sessed by the lower Courts, no suoh general rule exists 

Quitn-Empress v. Eeolah (2) followed. 

tRef. 81 I. O, 660-2 L. W. U26: Fol: 45 I. C. 397=3 P. L J. 302; Ref. 63 I 0- 
875=43 All. 497 ; 76 I C 1030=1924 A. I. B. Mad. 228=25 Cr. L. J. 810; 77. 
I. 0- 390=50 Cal. 428 ; 71 I. O. 995; 91 I. C. 247=27 Or. L. J. 71.] 

The petitioner, Bhuyan Abdus Sobhan Khan, was tried and con 
victed by M. M. Roy, a Deputy Magistrate of the first class at Balasore* 

• Criminal Motion against the order of M. M. Roy, Deputy Magistrate of 
Balasore, dated Maroh 30, 1909. 

(1) (1908) 2 0. D. J. 432. 12) (1887) I. L. R. 14 Cal. 887. 


• • 
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and sentenced on the 30fch March 1909, under section 506 of the Penal 
1909 Code, to a fine of Rs. 100, and in default to one month’s rigorous 
May 17. imprisonment. He moved the High Court in revision against the convic- 

Obiminal ^ion anc ^ sen ^ onco on various grounds, without, however, having made an 
Revision, application to the Sessions Judge or the District Magistrate under sections 
- 435 and 438 of the Criminal Procedure Code. 

36 0.643=13 Air. Arthur Caspers? and Babu Atuly a Char an Bose, for the 

C ‘JlO Cr ? L 3 P° fcition0r - 

J. 190 =2 I* CaSPERSZ AND RyveS JJ. This is an application for the review of 
C. 846. an order of a first class Magistrate, dated the 30th March 1909, We 

are informed that no application on the subject has been made to the 
Sessions Judge of Cuttack with a view to his referring any error on a 
point of law for [644] final determination by this Court. The 
practice which ought to bo followed in such cases is that indi¬ 
cated in the case of the Queen-Empress v. Beolah (1J, where it was 
laid down that “ tho High Court will not entertain an ap¬ 
plication for revision in cases whore the District Court or Ma¬ 
gistrate has concurrent revisional jurisdiction with tho High Court, save on 
some special ground shown, unloss a previous application shall have been 
mado to the lower Court: but in cases in which concurrent jurisdiction is 
not pos c essod by the lower Courts, no such general rule exists.” That was 
a decision arrived at after consultation with tho Chief Justice and tho 
other Judges of this Court on the point. We are not prepared to differ 
from it. Wo think it is a ruling which should bo adhered to. 

Two points arise in this connection. Tho first is whother the prac¬ 
tice is one that will prevail in future, and, secondly, whether the con¬ 
current jurisdiction referred to in the case of the Queen-Empress v. Beolah 
(H means concurrent final jurisdiction, as for instance, that which is 
exercised in cases under section 4 37 of tho Criminal Prooedure Code 
where furthor enquiry can be ordered by the Sessions Judge or by this 
Court. 

With regard to fch 0 thst question, wo certainly think it desirable 
that the practioo sho 11 ^ ^o uniform, and wo have every reason to believe 
that it will bo unifor m - 

With regard to tbo second contention, all we need say is that the 

case of Queen Empress v. Beolah U) was with reference to section 435 

of the Code, and nob one in which the Sessions Judgo was competent to 
pass the final order. 

The learned counsel has asked that this application may be returned 
to him without prejudice to his client to eomo up to this Court, if neces¬ 
sary, after he has applied to the Sessions Judge. Wo think it will be 
propor to return him the application. 

Lob tho application, therefore, bo returned for the purpose indicated. 

Application returned. 



U) (1887) I. L. R. 14 Gal. 8S7. 
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In re Baxter 
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[645] 

Before the 


35 C 645 (=2 I. C. 843 - 9 C L J. 21'. 

REFERENCE FROM 1HE BOARD OF REVENUE. 

Eon’blc Mr. R. Harrington, Acti g Chief Justice, Mr. Justice 
Mookerjee and Mr. Justice Richardson. 


In re R. Baxter- 


[15th Apirl, 1909.] 

Stamp-duty—Refund of Stamp duty-St amp Act {II of 18S9), s. 52 (a), Sch 
Art. I, 30, Exemption—Attorney— -Entry <n R ll </ Advocates. 

B, who had been enrolled as an attorney ol the High Court of Calcutta and 
paid the requisite ftamP duty of Rs, 251, was subsequently enrolled as an 
advocate o! the same Court and paid a stamp duty of Rs 500 On an appli¬ 
cation by B. for a refund of the latter stamp-duty, by virtue of the exemption 
to Article 30, Schedule I of the indian 8tamp Aot of 1899:— 

Held, that exemption could be claimed and that the stamp-duty ot Rs. 500 
should be refunded. 

Reference from tlio Board of Revenue. 


This was a reference by the Board of Revenue under section 57 (l) 
of the Indian Stamp Act (II of 1899). The material facts are fully set 
out in the case stated by the Board for the decision of the High Court. 
It was as follows:—• 

Mr. R. A. Baxter, now practising as a Banister-at-Law in Biukipore, was 
enrolled as an attorney of the High Court of Calcutta on tbo 23rd November 1899, 
and paid Btamp-duty of Rs. 250 uuder Article 27, Soheduio I of tho Indian St*mp Aot 
1 of 1879. He had not previously paid the duty ol Rs. 250 for Articles of Clerkship, 
not having served his Articles in India. 


1. In January 1309 , he was enrolled as an advcoalo of the High Court and paid 

a stamp-duty of Rs. 500 under Article 80 (a), Soheduio I of the Indian 8:amp Aot 

(II of 1899). The question of exemption from stamp-duty was not then raised, and, 

therefore, was not considered at the lime of entry. Mr. Baxier subsequently raised 

thiB question, and after correspondence with the ^Registrar, High Court, was referred 

to the Revenue authorities. Mr. Baxter has accordingly applied to the Board for a 

refund of the etamp-du^y of Rs. 500 paid by him January 1908, on his entry as 

»n advocate of the Calcutta High Court and 1 as referred to the proviso to Artiole 30, 

Schedule 1 of Aot II of 1899, and to the Madras Full Beach ruling, In re Partha- 
8a radht d) 

[646] 2. It appears to the Board that exemption oould have been olaimed 
»°d allowed ; and they are disposed now to allow a refund under section 52 la) of 

as t* 16 matter is of importance aod as it touohes a function of 
offloars of the Hon’ble High Court, ihe Board thick it right to refer the case 
0r ^e deoisiqn of the Court under section 67 (ll of the Aot. 

W. C. MAOPHEBSON, 


Member of the Board of Revenue, L. P." 


The exemption to Article 30, Schedule I of the Indian Stamp Act of 
1899, is as follows :— 

“ Entry of an advocate, vakil or attorney on the roll of any High Court 
^hfln he has previously been enrolled in a High Court.” 


Mr. G. C. Qhote, for Mr. Baxter, the petitioner. It is submitted 
that this matter falls within the terms of the exemption to Article 30, 
Schedule I of the Indian Stamp Act of 1899. The exemption must be 
read in its ordinary meaning. The petitioner, having been previously 
enrolled in the Calcutta High Court as an attorney, was exempted from 
the payment of any fee on his entry on the roll as an advocate : In re 

„ ’Reference from the Board of Revenue under a. 67 (1) of the Indian Stamp Aot 
1*1 OU899). 


(1) (1884) I. R- 0 Mad - 14 * 


1909 

APRIL 16. 

REFERENCE 
FROM THE 
BOARD of 

Revenue 

36 C. 643 = 2 
I. C 843=9 
C L. J. 621. 


1909 

April 15. 


REFBBbNO 
FTOM TIL' 
LOABD OF 
RRVlNUb 

36 C 645= 
2 1 C 843- 
9 C. L J. 
621 
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Parthasaradi (l). The petitioner is entitled to a refund of the sum of 
Rs. 500 which he paid on his enrolment as an advocate. 

The judgment of the Court was delivered by 

ILiU; G i uN A. C. J. We agree in the view expressed by the Board 
that exemption could be claimed and allowed in the case of Mr. Baxter. 
We accordingly direct that the sum of Rs 500 paid by him when he was 
enrolled as an advocate of this Court be refunded. 

Attorneys for the petitioner: B. N. Bose & Co. 


•• 36. C. (47 (= 1 I. C. 7^8=13 C. N. W. 619; 

[647] APPELLATE CIVIL. 

Before Mr. Justice Shcirfaddin and Mr. Justice Coxe , 


Gopal Chandra Bhattacharjee v. The Seoretar* op 

State for India.* 

[5th April, 1909.] 


Master and Servant-Misappr priati n by Servant—Fraud—Liabi* 

lity oj Master f r misconduct of Servant—Misappr friat'On by 
Empl yees oj G v eminent—Secretary ■] State , liability oj—Principal 
and Agent. 


Tho rulo ol law wilh iegard to the liability of the masker for mlsoonduot of 
the servant is that a master is liable for the fraud of hie servant committed 
in the oourse oi bis service and for the master’s benefit, though it is not neoes- 
eary that the benefit should acoiue to the masker ; and that a master is not 
liable 'for misoonduot of the servant committed for the servant’s own private 
benefit. 

A cheque was given lo the plaintiff by the District Board for repairs done 
to certain roads. On presentation of iho cheque for payment at the Govern¬ 
ment Treasury OfBoo, the amount was not paid to the plaintiff bat was mis¬ 
appropriated by the poddar and a mohtiter employed in the Treasury to thels 
own use. The plaintiff brought a suit for the reoovery of the amount against 
those offloors of the Treasury as well as the Secretary ol State for India :_ 

Held , that the Secretary of State was net responsible for the misappro¬ 
priation by his employes,the misapprepriation not being within the scope of the 
duties entrusted to them Tho fraud and misappropriation were not committed 
either for the benefit of tho Seoretary of State or for purposes of the agenoy. 

Barwick v. English Jiint Slock Bank (2), Houldsworth v City of Glasgow 
Bank (8), British Muiual Banking Company, Ltd. v. The Charantowd Forest 
Railway Co, (4), Bunnah Trading Corporation , Ltd. v. Mina. Mahomed Ally 
Sheraaie (5), McLaren Morrison v Vsrschoplc (6), Moti Lai Qhoss v. Secretary 
oj State for India (7), Lall C hand v. The Agra Bank , Ltd. 8> referred to. 

[Ref : 79 I. O. 139 ; 09 I. 0. 499=27 O.W.N. 18 ] 

[648] Second Appeal by Gopol Chandra Bhatfcaoharjee, the plain¬ 
tiff. 


This appeal arose out of a suit for the recovery of Rs. 1,091-12-9 by 
tho plaintiff who was a contractor under the Distriot Board under the 
following circumstances : On tho 3rd April 1905, the plaintiff received 
a cheque for the above amount from tho Distriot Board in payment of 


* Appeal from Appellate Deoree, No. 1594 of 1907, against the deoree of B K. 

Mulliok, Distriot Judge of Chitlagong, dated May 18 , lti07, affirming the deorie of 

Hem Ohandra Mukorjee, Subordinate Judge of Ohitkagong, dated June 16,1906 


(1) (1884)1. L. R. 8 Mad. 14. 

(2; U867) L. R 2 Exoh 269. 

(8) (1880) L. R. 6 A. 0. 917. 

(4) (1887) L. R. 18 Q. B. D. 714. 


(6, (lb78)L. R 6 1. A. 180. 

(8) (1907) 6 O.W.N. 429 

(7) (1905) 9 0. W. N 495. 

(8) (1891) 1. L. B. 16 I. A. 111. 
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repairs done to certain roads, and on the same date he presented this i9 Qg 
cheque at the Accountants Office at the Chittagong Collectorate. It was April 5. 
duly passed and signed in the account serishta. The plaintiff then took — 
the cheque and handed it over to the defendant No. 3, Tripura Charan Apphllats 
De, in the Treasury Office. After signing a khasra receipt and a book, the L1 1 ' 
plaintiff was asked to come and take the money after a little while, which 36 C 647=1 
the plaintiff, did, and on going to the defendant No. 2, Annada Charan De, I- C 733=13 
as the person entrusted to make this payment, he was told that payment ^ ^ 

had already been made to another man, and he was refused payment. The 
plaintiff thereupon notified the matter to the Treasury Office and the 
District Collectorate, and on'finding the amount to bo paid to him had 
been misappropriated by the defendants Nos. 2 and 3, brought a suit in 
the Court of the 1st Subordinate Judge of Chittagong against the Secretary 
of State, as the first defendant, along with the defendants Nos. 2 and 3 for 
the recovery of the same, alleging that the defendants Nos. 2 and 3 were 
acting as agents of the defendant No. 1. 

The suit was decreed with costs by both the Courts against the 
defendants Nos. 2 and 3 and dismissed as against the defendant No. 1. 

The plaintiff, thereupon, preferred this appeal to the High Court. 

Babu Dwarka Nath Chakravarti and Babu Bam Kanta Lhatta ’ 
charjee , for the appellant. 

The Cffg. Senior Government Pleader (Babu Umakali Mukerjee ), for 
the Secretary of State. 

Cur. adv. vuU. 


[649] SflAftFODDIN 'ano Coxe JJ. In this second appeal the 
plaintiff is the appallant, and he instituted the suit under the following 

circumstances:— 

He is a contractor under the District Board of Chittagong, and for 
soma work done by him for the District Board he was given a cheque for 
Rs. 1,091-12-9 by the Vice-Chairman on the 3rd April 1905. The 
District Board funds are kept in the Government Treasury at Chittagong. 
The plaintiff went to the Treasury for the money covered by the cheque. 
Defendant No. 2 was the head poddar in the Treasury and defendant 
No. 3 was a mohurer there. It appears that the cheque was passed 
by the Accountant on its presentation by the plaintiff and it was then 
presented by him to the Treasurer who, after obtaining the neces¬ 
sary orders of the Treasury Officer, made it over to defendant No. 3, 
^bo in his turn took plaintiff’s signature in a receipt-book and told him 
feo apply a little later to defendant No. 2 for the money. The plaintiff 
says that a little after he went for the money to the defendant No. 2. 
But this defendant instead of paying the money told him that it had 
been paid to the payee. On the above facts, the plaintiff sued the 
defendants Nos. 2 and 3 for the money alleging that they had in ^collusion 
committed fraud and misappropriation. Defendant No. 1, the Secretary 
ef State, is also made a party on the ground that defendants Nos 2 and 
3 were acting as his agents and that they committed fraud and misappro¬ 
priation in performance of their duty as such. 

Both the lower Courts have decreed the suit against defendants Nos. 

2 and 3, holding that the misappropriation was committed by them for 
their own be nefit a nd they were, therefore, liable. Bub the plaintitl s 
case as againSecretary of State has been dismissed. 

. The plaintiff now appeals to this ! Court, and on his behalf it has 
been urged that the defendant No. 1, the Secretary of State, should 
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holding that 
within the 


referred to 


1909 have been made liable and the Court below was wiong in holding that 

April 5. the misappropriation by defendants Nos. 2 and 3 was not within the 

scope of their employment. 

[650] During the course of argument, wo have been referred to 

_' some ]English cases by the learned vakil for the appellant. The first 

26 J 647=1 authority cited is the cas; of Harwich v. J English Joint Stock bank (l). 

I C 735 = 13 Wo find that Willos J. makes the following observations with regard to 
N. 619. fc j iQ ji ft bi!ity of the principal : “ But with respect to the question whether 
a principal is answerable for the act of his agent in the course of his mas¬ 
ter’s business, and for his master’s benefit, no sensible distinction can be 
drawn between tho case of fraud and the case of any other wrong. The 
goneral rule is, that tho master is answerable for every such wrong of 
tho servant or ag^nt as is committed in tho course of tho service and for 


the major's benefit, though no express command or privity of the mas¬ 
ter bo proved.” The above definition of the liability of the master 
appears to have hr - n repeatedly referred to and approved of in 
many subsequent cases ; it was cited with approval by Lord 
Sol homo in the case of Houldsworth v. City of Glasgow Bank (2). 

Another authority to which our attention has been drawn 


is tho case of British Mutual Banking Company, Ltd. v. The Charnwood 
Forest Railway Co. (%) In this case it was hold that when a Secrotary 
of the defendants had made untrue answers to enquiries for his own bene¬ 
fit, tho defendants wore not liable, and Lord Ksher in delivering judgment 
in the above case obsorves that ‘although what the Secretary stated 
related to matters about which ho was authorized to give answers, he did 
not mako the statement for tho defendants but for himself. He had a 
friend whom ho desired to assist and could by making false statements and 
as he made them in his own interest or to assist his friend, ho was not acting 
for tho defendants. 1 he rule has often boon expressed in tho terms that 
to bind tho principal tho agent must bo acting for the benefit' of the 
principal.” 


Another case cited was tho caso of Burmnh Trading Cor¬ 
poration, Ltd. v. Mirza Mahomed Ally Sherazec (4). In this case 
[651] tho principle laid down by Willes .T. above quoted was referred to 
and approved. 


Wo find that tho above cases have boon fully discussed in tho case 

of McLaren Morrison v. Verschoylc (5\ and there also Stanley J. has 

approved of tho principle of tho liability of tho master as laid down in 
tho above case. 

In tho caso of Moti Lai Ghose v. Secretary of State for India (6), it 
was ho’d that whore the act complained of was done by a Government 
official occupying such a position that for all practical purposes tho 
Government had no control over him and tho Government did not cause 
or authorize or adopt such act and gainod no profit from it, the Govern¬ 
ment cannot bo made liablo. 


I ho noxt enso on tho point is tho caso of Laid Chand w The Agra 
Bank, Ltd. (1). In this case their Lordships of tho Privy Council 
thought that tho^ servant might bona fid ' have paid tho money to tho 
wrong poison. L his would have boon within tho purposes of the agency 


(h (1897 L. R. J 10xcb. ‘259. 

(2) (18-0, \ t . R 5 A O *317. 

(3) (IS87) L. R. IS Q H. l). 7ii 

(4) (1878 L. IP 5 I. A 130. 


(51 (1901) G O. W. 

iro (1905) 9 0. W.^W)5. 

(7) \ 1301 ) L. R. 18 1 A 111. 
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and the prinoipal would be liable. But the cacr, dr, ac 1 j 
the holder of a cheque can, in all cases sue a ay 1°™ thab 1909 

covered by the cheque independently of an’y conveS m ° n6y — 6 

Sft“2Si fa “j ™ b °' ne h fi ; s ? c° is 

kUaf ' ? b necessary that the benefit should accrue to the master • and c - w * N - 619 - 

propriation h w a s re nnr™i' 0r ^u helr aCti ° nS ' This is clear) y “ ot »• Misap- 
defendauts T6S?1 M n a q '"i o be ^° pe of fctie duties entrusted to the 
fraud „d JK? N ° S ' 2 and 3 - iThese defendants did not commit the 

for purposes o^t^eagancy! ° *“ “ ° f lhe SeCr6tary ° f State or 

defendair/bTq ° D ( e 6half ° f the app6]lanfc that although the first 

other Uo id r ary ^ f Stat0 ' may not be liable for *»ud of the 

when he had /^d 8 ’ llable to pay fche amount of the cheque, 

pre entaLn nf fT ? the Districfc Board in hand at the time of the 

^Tnol\11 6 n he T' J hiS WaS 110,1 tbe basis of Jesuit and 

would lie or t-W fu Wltb ' N ° r ’ ‘ S 1,1 at a11 cIear fcbat any suc h suifc 

and a banker tbat , there 18 any pnvity between the holder of a cheque 

money covL f *1 WOI ? ld 6nable fche former fco sue the latter for the 

appropriation ^ ^ cheque ’ except in the form of damages for mis- 

appellatfl b n^ b< r V - e c ' rcums * lances . think that the judgment of the lower 
with costs Ur 1R correot anc * we » therefore, dismiss the present appeal 

Appeal dismissed. 


36 C. 803 (=2 I. c. 844=13 0. W. N 029=9 C. L. J. 500 ). 

B [658] APPELLATE CIVIL. 

° re ^ on Me Mr. Harington , Acting Chief Justice , and Mr. Justice 

Mookerjee. 

Golap Kumabi v. 

Ganbsh Chandra Mitra.* 
p [6th April, 1909.] 

PronU* 10 ^ appeal—Security for Costs of Respondents—Government 
CouY^i? r ? ^. 0 * es a t their nominal value , whether acceptable—High 
A Kules t Appellate Side), Part 7/, Chapter IV , Rule XX- Practice. 

value con?«BP 0 y®* Iimeil t Securities amounting to ‘Re. 4,000 at their nominal 
Court Buifli the e *P res3 words of Bale XX, Part II, Chapter. IV of the High 

of Bb. 4 00n ,,f « qU ^ Dg * he R ?P el ^ anfc *° ^Posit Government Securities “ to tbe extent 
» for costs of the respondent in an appeal to His Majesty in Council. 

ftTmA ii ? ^ c ^TION on behalf of Bibi Golap Kumari Saheba, the 
appellant before His Majesty in Council. 

t 0 w facing been granted to the petitioner to prefer an appeal 
_ s Ma]esty j n Q ounc ij | un d 0 r the High Court Rules (Appellate 

* Application in the matter of’tbe Privy Counoil Appeal No. 46 of 1908. 
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long Side), Part II, Chap. IV, Rule XX, she was required bo deposit Govern- 
April 6 . menfc Securities to the extent of Rs. 4,000 for the costs of the resident. 

- Accordingly the petitioner tendered at the office four pieoes of per 

Appellate CQn {j Government Promissory Notes of the nominal value of Rs. 1,000 

each, but the office refused to accept the said notes as sufficient, and 
36 C. 633 =2 demanded an additional sum of Rs. 300 to make up for the discount at 
I. C. 844=13 which such notes were then selling in the market. 

-o W n N f 6 i 9 The petitioner prayed that the said Promissory Notes might be 
360 * accepted at their nominal value as sufficient security for costs of the 

respondent. 

Babu Braja Lai Chuckerbuttii , for the petitioner. 

Baba Nalini Ranjan Chatter jee, for the-opposite pirty 

[654] Haring ton A C..T. and Mookerjee I. We think that the 

deposit of Government Securities amounting to Rs. 4,000 comes within 
the express words of the rule requiring the deposit of Government 

Securities “ to the extent of Rs. 4,000.” The security must be accepted. 

Application allowed. 

36 0. 664 ( = 2 I 844). 

APPELLATE CIVIL. 

Before Mr. Justice Chitty and Mr. Justice Vincent. 


Porna Chandra Mandal v. 

Arukul Biswab.* 

[14th April, 1909.] 

Sale iti execution — Application to set aside sale — Limitation — Fraud — 
onus of proof—What to prove exactly—Limitation Act [XV o/187 ), 
s. 18. 

When a suit or application is, on the face of it, barred by limitation, it ie 
for the plaintiff or applicant to satisfy the Court of oiroumetanooB whioh would 
prevent the statute from having its ordinary efleot. 

In the case of an application for setting aside a sale in exeoutiou, where the 
petitioner relied upon the provisions of s. 18 of the Limitation Aot, 1877 

field , that it was incumbent upon him to show that uot only had he no 
knowledgo of the sale until aomo date within three years of his application,but 
that he was kept from that knowledge in the manner and by the aot of the 
person syeoiGed in that section. 

[Ref. 15 0. W. N. 966=11 I. C. 295; 24 I. 0. 249; 15 I. 0. 464; 77 I. 0. 517.] 

Second Appeal by Puma Mandal, the auotion-purohasov. 

This appoal arose out of an application of a judgment-debtor 
under sections 244 and 31L of the Civil Pvocodnre Code for 
sotting aside a sale bold in oxeoution on grounds of non-publi¬ 
cation of writ of attachment or tho sale proclamation on the 
property sold, fraud and inadequacy of price. Of [655] the 
opposite parties who contested the application, the auotion-purohaser 
contended, inter alia , that the sale having taken place on the 47th 
February 1899, and tho application to set aside the sale having been made 
on the 15th April 1907, the application was barred by limitation under 
Article 178 of the Second Schedule of the Limitation Aot. The allegation 

of the petitioner on this point was that he wn' kept out of the knowledge 
of tho sale in question, and -that he became aware of it only on tho 14th 
March 1907. __ _ 

* Appeal from order, No 383 of 1903, against au order of Puma Chandra Da, 
Salnrlloate Jud<a of .Khulna, datel May 90, 1901, reversing *au order of Aehutoab 
Goawarai, Manaif of Satkhira, dated Aug. 91, 1907. 
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The Munsif disbelieved bhe allegations of fact of the petitioner and 
dismissed the application, wifclioufc going into the question of limitation, 
it being unnecessary to do so. On appeal, the Subordinate Judge reversed 
bhe decision of bhe Munsif, as he found in favour of the petitioner on the 
• ground of fraud. 


1909. 

April 14. 

Appbllath 

Civil. 


The auction*purchaser, thereupon, appealed to the High Court. 36 c 654-2 

Babu Sarat Chandra Bay Chaudhuri (Babu Cham Chandra Bhatta- 1 0 
charji with him), for the appellant. The application is under section 244 
of bhe Civil Procedure Code, on the ground that bhe sale was brought 
about fraudulently and that the applicant became aware of the sale 
only a month before the date of the application. Under the recent rul¬ 
ings, Article 178 and not Article 166 of the Second Schedule of the Limi¬ 
tation Act applies. The applicant is, therefore, entitled to only three 
years. He is entitled to more time if he can show that section 18 of bhe 
Limitation Act applies to his case, viz., that after the sale, he was kept 
out of his knowledge of the same by the fraud of bhe auction*purchaser 
against whom he seeks relief. There is no evidence exactly on this point. 

The Subordinate Judge should have come to a distinct finding on this point. 

Babu Sarat Chandra Qhose , for the respondent. The applicant has his 
remedy under section 244, Civil Procedure Code, whether the sale was 
brought about by the fraud of the decree-holder or of bhe auction purcha¬ 
ser. He is entitled to [656] have three years’ time from the date of his 
knowledge. Finding of fraud on bhe part of cither is quite enough. 

There is a clear finding to that effect: liahimbhoy Habibbhoy v. Turner 
U), bhuban Mohan Pal v. Bajah Peary Mohun Mukerjee (2) and Khirodc 
Sundari Debi v. Jnanendra Nath Pal (3). 

Cur. adv. vult. 

Chitty and Vincent JJ. This second appeal arises out of an 
application made by a judgment-debtor to set aside a sale in execution. 

The sale took place as long ago as 17th January 1896. This judgment- 
debtor, Anukul Biswas, applied to the Court to have the sale set aside on 
the 15th April 1907, on the ground of fraud. The first Court came to the 
conclusion that the petitioner had utterly failed to prove that there was 
any fraud or collusion on the part of the decree-holders or the auction 
purchaser in bringing the property to sale, and it accordingly dismissed the 
application. On appeal, the Subordinate Judge found that there was 
fraud on the part of decree-holders, and that they had got the property 
sold to Puma Chandra Mandal, the present appellant, in collusion with cer¬ 
tain judgment-debtors, and he accordingly set aside the sale. 

, t far as the findings of facb go with regard to bhe question of fraud, 
is not necessary for us in this appeal to consider them. The sole 
Question raised before us is whether the application is not barred by the 
statute of limitation. Taking the application by the judgment-debtor, 

Anukul Biswas, to bhe one under Article 178 of the Second Schedule of 
the Limitation Aot, the petitioner would have, in ordinary circumstances, 
three years f rom the date when his right to apply accrued, within which 
to make his application. He did not actually make it until more than 
eleven years from the date of the sale, which was, of course, the date on 
whioh his right to apply accrued. In the first Court, it was unnecessary, 

10 the view that the Munsif took of the evidence, to go into this 
Question [697] of limitation; but, when the matter came before 


U) (1892) I. L. B. 17 Bam. 8J1. (3) (1901) 6 0- W. N. 283, 288. 

(*) (1899) 8 0. W. N. 899. 
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tlio learned Subordinate -Judge and he was inclined to take a different 
veiw of the faots regarding the sale, it was obviously neoessary for him to 
see whether the application of this judgment-debtor was in fact,within time. 
The question of limitation depends upon what has taken place after the 

- tlie sale, with regard to the knowledge of the judgment-debtor oon- 

I 2 0erc )ed. Section 18 of the Limitation Act provides that when any person 

haying a light to institute a suit or make an application has, by means 
of fraud, been kept from the knowledge of such right, the time limited for 
instituting a suit or making an application fa) against the person guilty 
of the fraud or accessory thereto, shall be computed from the time when 
the fraud first became known to the person injuriously affected thereby. 

J he throe years would, in ordinary oirouinstances, have expired in 
■ anuary 1899. It was, therefore, incumbent on the petitioner 

o satisfy the Court that he had been by means of fraud kept 
rom the knowledgo of tho sale having taken place to his pre- 
luchce, and further he had to show with regard to the auction-purchaser, 

f , a " b 111 tbls case ’ be, tho appellant, was either himself guilty 
' ™ ud Z an , ^essory thereto. In order to ascertain whether the 

nnkThr f b H° r had l ,roved this ' we kept tho case back so that we migh* 
we fiid H 1 ^^ 0 eV,dt)Dca Havm e been carefully through the evidenoe, 
at aH to this S '* a suggestion of any evidence having been directed 

Oour s tL V ° n ° r ,S th J ere any findin * n ^ n ib by of the lower 

which t-ho inwfl 'p SOmo ovideno0 of fraud in bringing about the sale with 
nrd nl, t C ° Urt , Wa5 nofc satisfied, but on which the learned Sub- 

hlving hee U n t7f DtUa " *f ^ tbe Sale ’ bub - to the fact of L So 
as L h k ° 1,fc , fVOm th0 knowledge of the petitioner by fraud, there 

obviouTtlnTthe^nnl 0 ° Vldon ? 6ab alh L:nd,:r tbcso circumstances, it is 

by limitation ° Wl ° P “ bltioner must b ° regarded as barred 

plaint,ff or the applicant to satisfy the Court of circumstance.-. 
f65Rl W f° U C • ptev0 , nb fcbo statufco from having its ordinary effect and 

S incumbent in this case upon the petitioner?tL judgment 
da i h M W that UOt only bad he no knowledge of the sale until some 
knowTodcf) 11 in "h ^ ° f hi ® application - b » b bbab ho was kept from that 

„ tt andby bbe act of tbo person specified in 

Kle‘5 , f" on . t t btor ' AnukuI Biswas > knew nothing about 

elevon years before he ’ D ° lu ?! ng h ', s homestead, whioh had taken plaoe 
for renUgainst come J a PP 1 ' catlon - Not only wore there suits 
application by his co i,l but bhoro was a “°«»er unsuccessful 

these^chreumstanoos ‘^ t0 S6b asido tbis vei y “l* Under 
Judge oannot he <-'7 bhmk thafc tbo order of the learned Subordinate 

The appeal is therefore 1 appl,cab,0D boin h ba rred by limitation. 

set aside and tbo application °'5 ei ° l bh ° lowor »PPellato Court is 

appellant must have his costs t thi? pld « ment ' d u bto r is dismissed. The 

costs in this Court as well as in the lower Courts. 

Apjwal allowed. 


Vll.J 
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[659] APPELLATE CRIMINAL. 

Before Sir Francis \V. Maclean, K. C. I. E., Chief Justice, uni Mr. 

Justice Garnduff. 


Gouridas Namasudra v. Emperor. 

[2 1st November, 1908.] 

Dying declaration—Admissibility of petition of complaint and examina¬ 
tion of complainant on oath as dying declarations—Record and made 
of proof of such statements —Evidence Act {l of 1812) ss. 32, cl. (i), 
and 91— Criminal Procedure Code (Act V of 1 3JS. s. 2.00-Assault by 
several but fatal blow by some one of them -Liability of each accused 
~Penal Code (Act XLV of 1860) ss. 3/, 326. 

A petition of oomplaint and the examination of the oomplamant on oath under 
section 200 of the Criminal ProoedureCode are admissible as dying declarations 
under section 32, clause (1), of the Evidence Ao h , atd are not, as guoh, matters 
. required by law to be reduced to the form of a document within seotion 91 of 
the Evidence Act eo as to exclude parole evidenoo of their terms. 

The statement admitsiole in evidenoo, when made in the abeenoe of 
the aooused, is the oral statement of the deceased, and not tbe record of it; 
and auoh oral statement rnuet bo proved by the person who reoorded it ur 
heard it made. 

Empress v. Samiruddtn (1) and King-Emperor v. Mathura Thakur (2) 

followed. 

Where several aouused persons struck tho deceased several blows, one of 
whioh only was fatal, and h was not found who struck the fatal blow, it was 
■ held th»t, in the ciroumstanoes, it oould not be said that those who did not 
strike the fatal blow contemplated the likelihood of suoh a blow being struok 
by the others in prosecution of the oommon objeot, and that they were all 
guilty under section 326, and not under section 302, of the Penal Code. 

[flef. 13 Or. L. J. 538=15 1 . C. 810; 18 0. W. N. 728; 19 J. C. 197; 35 All. 606=11 

A. h. J. 804; Not Fol. 41 Cal. 1072; Ref. 16 Cr. L. J. 759.50 I. C. 637; 22 Cr. L J. 

»94=&l 1 . o. 522; 71 L O. 685=49 Cal. 358=24 Cr. L. J. 221. Ref. 67 l. C. 677 ; 

81 1. 0. 853=38 0. L J. 411=25 Cr. L. J. 817 (F.B ); 88 I. C. 860=52 Cal. 446; 

85 I. o. 47=1925 A. I. h. (P.C.) 1=27 Bom. L. R. 148=48 M. L. J 543=52 Cal. 
197 (P.O.)] 

The appellants, Gouridas, Gurudas and Girish, were tried by the 
sessions Judge of Tipperak with febe aid of Assessors, tbe first two being 
99 q T ^ e< ? under section 302 of tbe Penal Code and the third under seotion 
fhe Assessors found them not guilty, one of them being of opinion 
that the deceased [660] might have received his wounds in the fight 
etween himself and Nanda and Sita, as alleged by the defence. The 
essions Judge, disagreeing with the Assessors, convicted the appellants, 
and sentenced Gouridas and Gurudas to transportation for life, and Girish 
to three months’ rigorous imprisonment, by his judgment dated the 22nd 

July 1908. 

The prosecution story was that the deceased, Saheb Ali, went to the 
house of Ali Bux on the 28th May, 1908, and started for home after a 
^hile with one Joynuddi. While going along an ail dividing some paddy 
f the three appellants, with one Nanda who is absconding, came from 
the north and attacked Saheb Ali, but, on Joynuddi crying out, people 
^rived and the accused ran away. Next morning Saheb Ali went to 
tfrahmanberia, some three and a half miles distant, and filed a petition of 


Sd .* 0r i minal Appeal, No. 703 of 1908, 
oeaaioiiB Judge of Tipperab, dated July 22, li 

' U881) I. h. r. 8 Cal 211. 


—-— m 

against the order of A. H. Cuming 

1908. 

(2) (1901) 6 C. W. N. 72. 


1908 
NOV. 21. 

A kPKLLAT li 
OaiMiNAL 

36 C 659=13 
C W. N 080 
=10 Cr. L. 
J 186 = 2 1. 
C. 841. 


389 


3« Cal. 0fil 


INDIAN Hl'ifl COURT REPORTS 


LVol. 


1908 

NOV. ‘41. 

Ai’PELLAl E 
CRlMlNATv. 


13 C W. N 
680=10 Cr. 


com plaint- before the Deputy Magi strati*’, who examined hito on oath, 
leoorded his statement and sonbliini to hospital, where ho died on the 
31st. Gum idas and Gmudas each pleaded alibi. C.irish admitted that a 
quarrel had taken place between him and the deceased over damage, 
done to his crops by the latter’s cattle, but denied any assault on his own 
36 C 659= part. The defence produced witnesses to provo that Nanda and Sita had, 

at the time of the quarrel, come with Gitish and beaten the deooased. 

The petition of complaint, Ex. (1J. was proved by Saheb AH’s muk- 
1 C llT tear s mohurnr , who had prepared it under personal instructions, and 

who deposed that Saheb Ali made a statement to him which was correctly 
recorded in the petition. The Deputy Magistrate who had examined the 
deceased, was not called bo prove his examination, Ex. (la), but the magis¬ 
terial record was filed at the trial by the prosecution. 

babu Dasharathij Sanijal and Babu Debcndra Nath bkattacharjce 
for the appellants. 

babu Atulya Lharan Dose , for the Crown. 

Maclean C. T and Carndui'E J. The appellants before us are 
three namasudras, Gouridas, Cirish and Gurudas, the [661] brother of 
Girish. They have been convicted by the Sessions Judge of Tipporah, 
who, differing from both the Assessors has found Gouridas and Gurudas 
guilty of the murder of one Saheb Ali, and Girish guilty of hav¬ 
ing caused simplo hurt to the deooased. Girish has been sentenced to 
three months’ rigorous imprisonment under section 323 of the Indian 
Penal Codo, while the sentonce on each of his companions is transporta¬ 
tion for life under soction 302. 

Two points of law have been raised, and these wo will dispose of at 

once. 

Saheb Ali was attacked and injured at Srirampore on the 28bh May 
last. On the 29bh he wont to Brahmanberia and lodged a pobibion of 
complaint before the Magistrate, who examined him on oath, recorded 
his statement in compliance with the provisions of seobion 200 of the 
Criminal Procedure Code, and sent him to hospital, where he died on tho 
3lst. Tho statement reoorded by the Magistrate has been treated as a 

(l ^ 

dying declaration,” and it has been proved by the production of the 
magisterial record, tho learned Sessions Judge holding that, under section 
91 of the Indian Evidenoo Act, no other evidence was admissible. In this 
connection it is contended [i] that the statement was a complaint and, 
therefore, nob a “dying deolaiabion,” and (t i) that,'if it was admissible as a 
1 dying declaration,” the Magistrate ought bo have been examined to prove 
its conbonbs. 

in the first contention wo tind no substance. Thu statement to the 
Magistrate was clearly admissible under section 32, clause (1), of the Evi¬ 
dence Act, as having been made by the deceased as to “ the circumstances 
of the transaction whioh resulted in his death ; ” and it did nob cease to be 
such a statement because it contained a complaint and had, in the 
circumstances, to be recorded undor section 200 of the Criminal Procedure 

Code. 

As regards the second point, however, we are disposed to agree with 
the learned pleader for the appellants. A “ dying declaration,” as suoh, 
is nob a matter required by [662] law to be reduced to the form of a 
document ; therefore, section 91 of the Evidence Aot ought not to have 
been applied; and, as was held by this Court in Empress v. SamiTUddin (1) 
i n 1881, and in King-Emperor v. Mathura Thakur (2) more reoontly, the 

(1) (1881) i.L. R. 8 Gal. 211. ( 2 ) (1901) 6 O. W. N. 72. 
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precise state men b mado-ought bo have been proved I >y the Magistral.)' who 
recorded it, or by someone who heard it. We think, thou, that lix l (a) 
the reoorded complaint, mnst be excluded. Hub there remains the state¬ 
ment contained in tho written petition of complaint, Ex. <V, prepared by 
the muktear’s mohurrir (prosecution witness No. i), ^ho swears that the 
deoeased made a statement in his presence and that it was “ correctly put 
, do ™ * n thab petition. As this statement and that subsequently made 
to the Magistrate are practically the same, the exclusion of the latter does 
nob anect the case. 

As bo the facts, the case for tho prosecution is that the deceased was 
waylaid on the 28bh May, and assaulted by the three appellants (and a 
tourth namasulra, Nanda, who appears to have absconded) out of revenge, 
baheb Ahs brother, Ahab, having assaulted Girish a few days earlier on 
umshs trying to impound Allah’s cattle for trespassing on his field. Tho 
scone of the occurrence was laid at a short distance from Givish’s field. 

The defence is thab the deceased and his brother allowed their cattle 

ln^?i! P f S i 0n Girish ’ s field on fche 28th May, that Girish seized the cattle, 
nd boat the occurrence took place there in consequence of the interven- 

bion ol the deceased and his friends. A vague counter-complaint to this 

c was lodged by Girish on the 29bh, and witnesses were produced at the 
Dnai to develop it. According to them the absconder, Nanda, and some- 

, ^ lta> came feo su °cour Girish, and ib was they alone who assaulb- 

rnn^ h6b Girish was P resenfe . buti no part in the assault; 

^ ^urudas were nob there at all ; and, while one witness 

Vi™ 1 j Saw b * ood on Saheb Ali’s person, all profess to have no idea 
now the deoeased came by his injuries. 

, [663] The learned Sessions Judge, for what seem to us to be very 
goo reasons, doubted the origin of the occurrence alleged by the 
p oseoution, and came to the conclusion that it took place, as suggested 

A].. 6 on or near Girish’s field owing to the trespass of Sahel) 

I s cattle. That all three appellants assaulted the deceased, and that 
/jj Uri as and Gurudas both struck him on the head with lathis , he found 
y P r ° V0 d, a nd he convicted these two of murder, inferring thab 
death^ aV0 ' n ^ 9nded fc° cause bodily injury likely to result in 

ft ssaulfc and its consequences may be said to be admitted, and 
greo with the learned Sessions Judge in thinking thab there can bo 

Thfl 6aS \? a ^ e doub ^ as fe0 k be three appellants having taken part in it. 
evi nenc 0 implicating them is ample. First, there are three eye- 

cousi eSS0S_- ^ oynudd h the deceased’s youthful nephew, Buksha Ali, a 
his Gbera £ Ali, who seems to be independent and was cultivating 

me .. e ln the vicinity at the time. Joynuddi was apparently not 
not ° D ff; police by the others in the first instance, but that is 

thatl SU ^ c ‘ en t r eason for disbelieving him, especially as it is in evidence 
ther ,Q T away t° some distance when his uncle was attacked. Next, 

D 0 ls fcbe statement made by the deceased on the following day in the 
6 ? ce °/ mohurrir and proved by the latter. Then there is the 
de r ° °j a ^ ve . 0V Mence of the Civil Hospital Assistant, showing that the 
^ceased received six injuries, including three severe injuries on the he&d, 

Th 6 °k, ich ^ rac ^ ur0 d fche frontal bone and was the cause of death, 
i 6 w °R fche back of the head, he deposed, "would not of itself have 
0n Finally, there is the difficulty of accepting fche theory of 
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the defence and understanding why Sahob Ali should have falsely charged 
Gouridas and Gurudas, instead of the absent Sita. 

In the caso of Oirisb, therefore, wo see no reason to interfere and dis¬ 
miss his appeal. 

As regards the other two appellants bhere are considerations which 
lead us to bake a view of their action different from that taken in the 
Court below. Only one blow was [664] fatal, and the learned Sessions 
Judge has not been able to find who struok it. Recourse has, therefore, to 
be had to section 34 of tho Indian Penal Code, but in the circumstanoes 
of this case wo aro nob prepared to hold that the appellant who did 
not strike the fatal blow, must have contemplated the likelihood of such 
a blow being struok by tho others in proseoubiou of the common 
object of punishing the deceased for his interference and the damage 
done by his cattle. Moreover tho deceased was in the wrong, and 
the appellant, on whoso behalf the others intervened, has escaped with only 
three months’ imprisonment. We think that tho ends of justice will be 
fully met by convicting Gouridas and Gurudr under scotion 326 of 
the Indian Penal Code, and sentencing each to seven years’ rigorous 

imprisonment. 

The Sessions Judge seems to have held that the proviso to seotion 
162 of the Codo of Criminal Procedure debarred the prosecution from 
proving by oral evidence a previous statement mado to the police by one 
of the witnesses for the defence in order to impeach that witness’ credit. 
It is not necessary for us to discuss the question thus raised hero, especial¬ 
ly as we have just had occasion to deal with it in Fanindra Nath Bawrjec 
v. Emperor (1). 


36 C. 665 ( = 1 I. C. 620=13 0. W N. 596.) 


[665] APPELLATE CIVIL. 

Before Mr. Justice Doss and Mr. Justice. Richardson. 


GOLAM MOHIDDDIN HOS8EIN V. PaRHATI * 

[16th March, 1909.] 

Hat-—Mortgage—Whether the rents und profits of hat could be viortqagsd — 'Pram/er 
of Property Act [IV of 1882), t. 68— General Clauses Act (I of 1868), i. 2, cL (5k 

Tho rents find profits derivable from a hat can be validly mortgaged. 
Surendro Prosad Bhuttacharji v. Kedar Nath Bhuttacharji (2', Bung- 
ahodhur Bistoat v. Mudhoo Mohuldar (8), Surendra Narain Singh v. Bhai Lai 
Thakur (4) and Sikandar v. Bahadur (5) referred to. 


APPEAL by tho defendants, Sved iGolam Mohiiuldiu I lossein and 
others. 


This appeal arose out of an action brought by the plaintiff to recover 
possession of a hat called A lam dan ga hat. 

Tho plaintiff’s allegation was, that on the 19bh November 1898, one 
Syed Ashgar Roza executed a registered mortgage bond in favour of Ram 
Chandra Babu whereby amongst other ‘properties this hat , which for¬ 
merly lay in Alamgungo bub looated within the compound walls of a 


• Appeal from Origloal Deorce, No. 241 of 1907, agaimt the deoree of Bury* 
Narain Das, Subordinate Judge of Purneah, dated Maroh 27, 1807. 


(1) (1909) I. L. R. 86 Oal. 281. 

(2) (1891) I. L. R. 19 Oal. 8. 
(8) (1874) 21 W. R. 988. 


G) (1895) I.L. R. 22 Cal. 752. 
(5) (1905) 1. L. R. 27 All. 4fi. 
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certain Imambara, was also mortgaged, Ram Chandra Babu brought a jgog 
suit upon his mortgage bond against the mortgagor and obtained a decree March 16. 
on the 30th March 1901 directing the sale of the mortgaged properties. 

In execution of that decree the plaintiff, Musammat Par'ati, purchased 

the said hat , on the 7th June 190^, which was described as hat Alamgunge _ 

situated within the compound walls of‘the Imambara. On the 1 5th 36 C 665=1 
September 1905, the plaintiff obtained possess ; on of the hat from the I. C. 520=13 
Court c w N - 806 

[666] The defendants, on the 9th January 1906, in execution of a 
certificate issued, after the mortgage suit, by the Collector under the Public 
Demands Recovery Act against the said Syed Ashgar Reza, purchased his 
pucca and kachi dwelling house with its materials and furniture toge¬ 
ther with certain lands including the land whereon the said dwelling 
house was erected, and in March 1906 obtained possession of these pro¬ 
perties. 

The plaintiff stated that although the Imambara and the hat held 
within its compound, were not included in the certificate of sale of the 
Collector, yet the defendants under the colour of their purchase dispos¬ 
sessed her in April 1906, and hence the suit. 

The dpfendants pleaded, inter alia, that the mortgage deed did not 
cover the land of the Imambara on which the hat was held that they 
having purchased the land of the Imambara were entitled to claim the 
said hat as benefit arising out of land. 

The Court of first instance overruled the objections of the defendants, . 

and decreed the plaintiff’s suit. # 

Against this decision the defendants appealed to the High Court 

Moulvi Shamsul Buda (Babu Bemendra Nath Sen and Babu Juan 
Bam an Chatterjee with him), for the appellants. The mortgage 
is not a valid one, as it is not of any specific immoveable property. In 
the deed the boundaries of the hat are given as it existed at Alamgunge. 

At the time of mortgage the hat was being held upon the land in dis¬ 
pute. There can be no roving mortgage attaching on one property at one 
time and on another property at another time. The identity ot the 
Alamgunge hat is destroyed as soon as it shifted from one place to 
another. The land would no longer be the same, nor the shops, nor the 
articles sold. The mere name cannot establish the identity.. 

, Ba&w Nalini Banian Chatterjee (Moulvi Mahomed Tahir ‘ With himj, 
for the respondent. The mortgage of a hat is valid in law. It is a trans¬ 
fer of rents and profits arising out of the land. The hat is s P ecl 0 in 
deed. Having regard to the terms of the dead the identity of the hat is 
established: [667] SurendraNarain Q ingh v. Bhai Lai Thafenr (1 . S™ - 
far v. Bahadur (<*\ Bunashodhur Biswas v. Mudhoo Mohuldar and 
Surendro Protad Bhuttacharji v. Kenar Naih Bhuttacharji (4):: see also 
Jones* Treatise on the Law of Mortgages,?6th Edition, section 140. 

Moulvi Shamsul Huda, in reply. Cw ^ mlL 

Doss, j; This appeal arises out of,an’,"action to recover possession of 

a certain- hat called Alamgunge hat. A i ron 1306 

On the 19th November 1898. corresponding! to-the 4 tb Agbran . 

° ne Syed AshgarfBeza executed a mort gage bond in a _ 

(1) 

( 2 ) 


'1695) T. L. B. 19 Cal. 759. 
(1905) I. L..B.S7 All. 469. 


3H1874)?21 W. R. 888. 

4M18911'!. L. R. 19 Cal *8. 
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Chandra Babu whereby amongst; other properties he mortgaged the hat in 
suit. On the 30 th March 1904, the mortgagee obtained a mortgage decree 
directing the sale of the mortgaged properties. On the 7th June 1905, 
the hat was sold and purchased by the plaintiff for Rs. 16,000. She duly 
obtained pos*es*inn of this hat on the 15th September >905. Subsequently 

I C 820 .=13 on ^h January l n 06. the dwelling house of Syed Ashgar Beza, to- 
C. W. N. 596. ? e ^ber with the adjoining site on which the hat is held, was sold under a 

certificate issued under the Public Demands Recovery Act and was pur¬ 
chased by the defendants. In March 1906, the defendants obtained 
possession of the properties purchased by them and thereafter dispossessed 
the’plaintiff from this hat . In the month following, the plaintiff brought 
the present action for possession of the hat. 

The defendants alleged that under their purchase they were entitled 
not only to the site hut also to the hat which was held upon it. 

The learned Subordinate Judge has, upon the facts which arc prac¬ 
tically admitted, given the plaintiff a decree. 

The first question which arises in this appeal is whether a hat oan be 
the subject of a valid mortgage. 

What the mortgagor reallv transfers, are the rents and profits issuing 
out of the land, or, in the words of the Central T6681 Clauses Act used in 
the definition of immoveable property ” “ benefits arising out of land.** 
There is no express authority upon this point, but the principle upon 
which depends the solution of thi c question is well-settled. There can be 
. no doubt that everything which is capable of being transferred may form 
the subject of a valid mortgage. Story in his Equity Jurisprudence in 
section 1091, says: As to the kinds of property which may be mortgagee^ 
it may be statod that, in equity, whatever property, personal or real, is 
capable of an absolute sale, may ho the subject of a mortgage 

herefore rights in remainder and reversion, possibilities coupled with an 

interest, rents, franchises and choses in notion are capable of being 
mortgaged ” See also Jones on Mortgage, 6th Edition, section 140. 

It is, therefore, clear that rents and profits may be transferred by 
way of mortgage apart from the land itself. 

If any further authority is needed in support of this proposition, it is 
to he found in the observations of the learned Judges of this Court in 
SurendroPramd Bhuttacharji v. Kedar Nath Bhuttacharji { 1). There 
the question was whether the saner compensation paid by Government for 
i a job eon of a hat t which existed prior to the decennial settlement, was 
capable of being mortgaged. It was h Id that such compensation did not 
par a e 0 f the nature of ynajikava, or could not in any sense be regarded 
as nri or profit* of the land and that, therefore, it could not be mortgaged. 

e oarno Judges distinguished the saner compensation, from rent or 
Profits of land. They thus ohsorved 

These duties, that is, the duties of whioh the sai/er compensation 

wa nn m* nnc", it will he observed, were in no sense rent or profits whioh 

t ° wn ° r 0 a or hazar was entitled to receive for the use of land or 

C , h .ops or °' hor buildin ^ erected thereupon " dearly indicating 

for H-m nc^ t i 10 T , ont9 01 receivable by the owner of a hat or bazar 

,* 1 . • S n y A an , or bous ° q or shops erected on it, can form the sub¬ 
ject; or a valid mortgage. 

tion wa!^"Li n f^ Wr v. Mudhro Mohuldar (2), the ques- 

001 -- ^^ V r S^^. of a ^he 

U l‘it (l r 74) 21 W. R. S88. 
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learned Judges said : The coll 'ctions which the plaintiff let in form bo lg09 

the defendants are nob, it seems to us, in tho nature of internal duties, march 16. 

They are merely in the nature of rent whicn the owner of the land reeei- - 

yes from persons who go to sell goods on his land in the shape of a part of APPflLl atb 
the proceeds of sale, instead of a fixe 1 monthly or yearly payment.” If 
the rents or profits of a hat can torm the subject of a valid lease, there is 36 C. 665=1 
no reason why a mortgage of such roots or profits cannot bo given. I 0. 520=13 

In Surendra Naraw Singh v. bhai Lai L'hakur (lj, the validity of c - w - N - fl96 * 
a lease of a hat was assumed and the question was whether registration 
of such a lease was compulsory. It was held that & hat was a benefit 
arising out of land and, therefore, within the definition of immoveable 

property as given in section 2, clause 5 of the General Clauses Act (I of 

1868). 

Similarly in the case of Sikandar v. Bahadur 12), the validity of 
a lease of the right to collect market dues was assumed and it was held 
that such market dues were in the naturcof benefits arising out of land 
and, therefore, registration of the lease was necessary. 

These authorities are in my opinion, sufficient to establish the pro¬ 
position that the rents and profits derivable from a hut can be validly 

mortgaged. 

Bub it was contended further on behalf of the appellant, that the 
nature of the hat is so peculiar that the mortgage of it cannot be valid 
according to law. 

In the mortgage bond the descripton of the hat is as follows “And 
the said hat called Alamgunge used formerly to be held in the Alamgunge 
and it has now been removed by me from there and established in the 
compound wherein my masjid, &c., stand and it is my intention to remove 
this hat from that compound and establish it elsewhere; so I do hereby 
also mortgage and pledge 16 annas of the said hat Alamgunge and the 
L6/0J mortgage under this bond will hold good in respect of the hat 
called Alamgunge under any circumstance and every place whethar it 
he in that compound where it is now held or any other place where it 
may be established and the said hat will be sold by auction without any 
objection on the ground that the site of the hat has been changed. Although 
the boundaries of the said hat which have been fixed from formerly within 
Alamgunge, are herein given still as set forth above, the boundaries of the 
said hut shall be considered to be of the place where it may be held and 
m case of its being sold by auction, it shall be sold with those boundaries.” 

It is clear from these words that the mortgage was of hat Alamgunge 
held on the site where it was held at the time of the mortgage, with a fur¬ 
ther covenant that the mortgagee should have the same right over the hat 
on whatever site it might thereafter be held, that is, even.if it were remo¬ 
ved to some other site situated on the property of the mortgagor. ‘Whe¬ 
ther this further covenant is valid or not, as between the mortgagor and 
the mortgagee or between the purchaser of the rights and interests of the 
mortgagor at an execution sale and the mortgagee, it is unnecessary to 
consider, because the hat is still being held on the site where it used to be 
bold at the time of the mortgage. Ihere can be ho doubt that the mort¬ 
gage of the hat now held on the same site where it used to be held at the 
Une of the mortgage and at the time of the sale is separable from the 
further covenant to which I have just referred and is valid in law. 


(1895) I. Ij. R. 22 Cal. 752. 


(2) (1905) I. L. R. 2 7 All- 462. 
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Mauoh 16. the purciiase by cue plaintiff at the sal in exemoion of t-he mortgage in 
. - favour of nam Chandra Babu, and the plaintiff is entitled to have posses- 

AP OiVUj ATB S10a °* tbt) UaL 

_' For these reasons, the judgment of the Court below is affirmed and 

36 C. 665si this appeal is dismissed with costs. 

J* £; 520 13 RlOUABDaON J. I agree. 

* fl96. Appeal dismissed. 


86 C. 671 (=3 I. 0. 341=13 0. W. N. 740=3 M. L. .T 251). 

[671] ORIGINAL CIVIL. 

Before Mr. Justice Fletcher. 

Bholaram CaowDURY v . The Corporation of Calcutta* 

L22nd March, 1909]. 

Calcutta Corporation— Mandamus* action )or—Calcutta Municipal Act [Beiig. Ill of 
1899), sa 9, 14, y5, 371, 576, 877— Corporation, rights oj— Permission to erect 
Madunry Building—Specific LitlitJ An (l of 1877), s. 46. 

There is no provision under the Caloutta Municipal Aofc, either express or 
implied, which gives the Calcutta Corporation any control over the General 
Committee in matters speoihoally delegated by the Aot to the General Commit¬ 
tee ihe Chairman has the right. to rejeot or approve any plan submitted, and 
an appeal may be made lo the General Committee whose decision is final. 
The Corporation has no juiiudiotion to approve or rejeot any plan. 

No action in the nature of a mandamus lies against the Corporation to 
compel them to approve any plan lor making addition is or alterations io build¬ 
ings The piamtiQ s remedy in such a oat>e is again«t the General Committee 0 | 
Chairman uncer eeouou 45 o! the bpeoitio Keliet Aot. 

Ibis was a suit brought by tho plaintiff against the Corporation of 
Calcutta for a declaration that tho refusal to give sanction to the plaintiff to 
make certain additions and alterations to his building was irregular, illegal 
and wrongful, and that ho <vas entitled to have suoh sanction ; and, lurther 
for an injunction restraining the Corporation from causing portions of his 
building to be demolished and from further harassing tho plaintiff with 
prosecutions lor alleged breach of the Building Regulations, ana also that 

the Corporation be diroctod to pay to tho plaintiff Ks. 3,000 as assessed 
damages. 

The facts of the case are as follows : —Tho Corporation of Calcutta 
required various quantities ol land in Barra Bazar and othor localities for 
the purposo of opening out a new thortmghlaro to be called Harrison 
Road. The lands so acquired included lands outside tho alignment of the 
proposed Harrison Road, technically called surplus'lands, whioh were 
L6<kJ intended to bo sold at a proht on tho completion of tho proposed 
road. A portion of tho land, afterwaids known as No. 199, Harrison 
Road, up to a depth of about b0 feet from the alignment ol the Harrison 
Road, formed part of the surplus land acquired. When tho surplus lands 
were sold, tho Corporation, through their Chairman, held out an assuranoe to 
intending purchasers that the Building Regulations would not be striotly 
enforced in cases of buildings on the suiplus lands. Thereafter the land 
No. ib9.Il an is on Road, was, on tho 3 id August 1901, purchased by one 
badasuk Rotary at a sale held by the Registrar ot the High Court. 
badasuk sh ortly after his purohose, on bhe 11th August 1901, submitted a 
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plan to the Corporation with a view to erect a building on the land No. 

199, Harrison Road, and on the adjoining land No. 201, Harrison Road, 
of which he was also the owner. Pending the sanction of the Corporation 
which was ultimately given, Sadasuk conveyed the land No. 1 99, 

Harrison Road, to the plaintiff for Rs. 88,000 by an agreement of sale 
dated the 19th May 1902. Subsequently the plaintiff applied for sanction 36 C 671=3 
to make certain additions and alterations to his building but the Corpo- !• C 341 = 
ration refused him sanction. The plaintiff then appealed to the General 740—6^M 
Committee who, on the 28th January 1908, also refused sanction to him. i\ 251 * * 
The defendant Corporation alleged that the plaintiff’s building was a 
domestic building or dwelling house, and as such was subject to the rules 
and regulations under the Municipal Act. 

Mr. B. G. Mitter and Mr. B. L. Mitter , for the plaintiff. 

Mr. 8tokes and Mr. N. N. Sirkar , for the defendant Corporation. 

Fletchfr J. This is a suit brought against the Corporation of 
Calcutta in substance for a declaration that the refusal to give sanction 
to make certain additions and alterations to the plaintiff’s building has been 
irregular, illegal and wrongful, and that he is entitled to have such sanc¬ 
tion and for an injunction restraining the Corporation from causing portions 
[673] of the plaintiff’s building to be demolished and from further harassing 
the plaintiff with prosecutions for the alleged breach of the Building Regula¬ 
tions as has been done. 

This suit is really an action for a mandamus to force the Corporation 
to sanction certain plans rejected under the provisions of the Calcutta 
Municipal Act. The Municipal Act of 1899 is not an easy Act to construe 
in all respects. Section 5 constitutes three municipal authorities carrying 
out the provisions of the Act, (i) a Corporation, [ii) a General Committee 
of the Corporation, and (iii) a Chairman of the Corporation. 

The Corporation, which is the largest municipal authority, has certain 
specific duties allotted to it under the Act. They depend on section 14 
chiefly. The general administration of the Act is vested in the Chairman 
appointed by the local Government. Certain duties are cast on the General 
Committee. That body is constituted under section 9. Each of the three 
authorities is independent of the other. In certain respects one requires 
the sanction of the other to do the acts authorised. It is true that the only 
body constituted a body corporate is the Corporation. That is a body con¬ 
sisting of the Chairman and 50 Commissioners eleoted and appointed. 

The Chairman and the General Committee have control with regard to 
the approval or refusal of plans under the Building Regulation set out in 
Schedule 17. Section 317 provides '"Permission to erect or re-erect a 

masonry building shall not be given unless and until the Chairman has 
approved the site on an application sent to him under section 370.’ The 
section 3 r *5 provides:—“"Whenever the Chairman refuses to approve a 
building-site for a masonry building, or to grant permission to erect or re¬ 
erect a masonry building, he shall state specifically the grounds for sucn 
refusal, and the applicant may appeal to the General Committee again 
such refusal.” Sub-section (2) provides:—‘The decision of the General 
Committee shall be final,” (3J “ jf the General Committee rejeoti any 
such appeal, they shall, by written order, specifically state the grounds tor 

such rejection.” f . .. * rfVlfl 

[6*4 4] Section 377 gives the grounds on which approval of a Slfce cne 
erection or re-erection of a masonry building, or peimission to ®[ ec .. ., 

ereot a masonry building may be refused. It is important to call attention 
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1909 to section 95 which provides for a hearing by the Sub-Committee of an 
aIarch 22. appeal from the Chairman for approval of the building plans subject to 

confirmation by the General Committee. 

In this Act I have be-n unable to find any provision,-either express or 
implied, which gives the Corporation of Calcutta any control ovor the 
I C a« 1:s8 GeQ0 i ral Committee in matters specifically delegated by the • ct to 
13 C W N kb 0 General Committee This Act confers the right to approve or reject 
740= 6 M. L. P^ ans on to 0 Chairman. Appeal is to the General Committee and that 
T. 251. body's decision is final. No appeal lies to the Corporation. The Corpora¬ 
tion, so far as the approval or rejection of a plan is conoorned, has no 
jurisdiction in the matter, and it is impossible to say that an action in 
the nature of a mandamus lies against the Corporation to compel them to 
approve the plans. The plaintiff has mistaken his remedy. 1 think the 
plaintiff s remedy is against the General Committee or Chairman under 
section 45 of the Specific Relief -ct to determine matters referred to them 
under the Calcutta Municipal Act. It seems to me it would be an anomaly 
to order the Corporation to do an act which is expressly reserved to the 
two other municipal authorities under the terms of the Act. 

su ^» therefore, fails and must be dismissed with costs on c cale 

No. 2. 

Attorney for the plaintiff : P. N. Sen. 

Attorney for the defendant: M. L. Sen. 


36 C (75 ( “ 1 I. C. 626 9 C. L. J 523). 

[675] APPELLATE CIVI^. 

Before Mr. Justice Doss and Mr. Justice Bichar J son. 

Mathewson v . Ram Kanai Singh Deb.* 

[11th March 1909.] 

Liase-Limtlaiion Act (XV ,/ W?., *.22-P«u,a,. addition o'-Lmiiation - 
Motirran Ltatt— Fraud—Suit to r ever p 0 s ti-ti e io quit— hutic 

l V r n" C v Z T"u. Ae t . ,VI 6y <C< Vo, .884 

T -iV-ii * i- , }*—Manugcr * nwe t* unLe a sr in PtriCtuitu- 

Ltabiltly, notice J—SienJic Per J or man*—Rule a^amit Perieiuiaos—J L xo 
nant running with the Lund * 

BeouoQ 22 of the I Aot applies to a case oven where a person is no 

Part - V ; bU l 0D, u a proper lftr, y 10 n Fueh a perfen canno 

by th»? * " Plr> °' lb ° r,rKd C ‘ ,,U ‘ ,UU on l«v.out io 

Ravjty. Mahadtv (1) sod Guiuvayya v. Do (mini j« (2, disa.nt.d iiom. 
Abdul Rahman v. Amir Ah (3) followed. 

In a suit to lecover fobs. at. ob of a cerioin land Lv feUico us.de a 

AoMVl'oMMP . 1 tle ?°' U 0 S er tfcettuna Nafput Encumbexd E-tat” 

uPl lt76 ’.. ‘ he .« ,0UEd '^t it wub nb.».n.d b, ibt lome by Ludu 
lent ro.erepe.station. it wua obj.oud to that a ieianey u.m 

ta/c *ten ZuVhVCJTa L > lhe *>»•«» ««> *“«F 

able wilhont a vohd r^iiicoVo^v^t';— ’ lbsic otr ’ lbe £U,k ™ »oi maintain 

nndD. W 8 Thh r ?e\ 8 Tt l be a h^V' aB ? eiC8 “ V ° idab!e cce - wh en tent was paid 
_!!! ^» »°-»»nt oi^tj 

OhS.Kb“SnboTnate Judge otrufuL^dauST^^, 6 !^. dtC,8# °‘ B ' Pin 
(a! ( 1903 ) I. L L B B 2 Xm 6 n 2 ; (3) (1?07) *• L - R 81 Cal. 612 . 
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ths lease 80 loo <f as the laga! relation was not dissolved the obligation to pay 
re^t oootiQU*4. Oq the ofche hand, as so^n as that relation was dstomninefl 
the obligation to pay rent wh^h U dspanden on the emtinn'^oe of gach rela¬ 
tion o^a^ed : and the oavrnent of rent made in fnlfi’mmt of sti'h obligakioi 
nm ? t thenoef^rth nfiO*a«a-ilv onasa to ha«« anv legal effeot AH, therefore if 
the l<»ase *aa oaQO’Hed ^n f h° grontid of fraud, the l* 8-«8 e^nM co^ resist ds'i 
very of noasession for f bo d°misad ’and t•> the lessor on s he g"viod that ^^• t•*. 
the oano°lUt'OQ and d-diverv of e lea’\ ther<» w»s yet a aub’isting teva^ey 
outstanding which ent : tled h : m to retain pisaesnoQ of land until stfUh ten¬ 
ancy was determined by proo'r notioe to quit. 


[676] *7sH. vrr HiOH\RdSON J , that having regard to the frame of the suit, 
notice to qait was aoneoeasarv. 

A manager aopointed uod°r the Ohu'iia Na?pat Eodm^ered Estates Aot 
has power to grant a lea’e in perpetuity with or without fine, only in case 
money is required for the setfc’ement of debts and liabilities of the proprietor. 

4 exeouted in favour of W an ija'd lease for a term of years ; the lease 
amongst others contained the following covenant on the part of the lessor 


“ If out of the ijnra m«hal yon renviiro anv land for the purple of ereotlog 
any indigo factory or silk factor? or excavating any bund or tank, or for 
oonstmo’-ion of an? ontoha*v house, I shall g r ant you a mowmst mOG , i*r f iri 
patiah for it oa proper r^nt.'* 


W on obtainjrg the leas" constructed on a portion of the *jara mohal an 
indigo factory S ibfleqmntiv, A's estates -^ere tak°n over under the ^hntia 
Nagour Encumbered Estates Aot, »nd the Heputv n om ■"i=giooer was 'ppcioted 
manager under the Act. The rights and interests of W in the ijarn. 1ea a e were 
assigned *o M, who, before the termination of the said Wse anrli p d to the 
manager for a mocurrari lease of ths lands on whioh indigo vats, etc , wer# 
ereoted The manager with the sanction of the Oommisiioner of f’hutfa 
Nagpur Division exeouted a mocurrari lease in resP p ot of tthe said . lands On 
a suit brought by A after the release of the estate from the operation of the 
Enoumbered Fstates Act, to reoover possession of the lands bv setting aride 
the mocurrari lease, infer alia , on the ground that the manager had no snob 
powrr to grant such a lease without the consent of the proprietor 

Bold, per DOSS J RtchARdSON J. concurring as to fil and (ii'l that under 
the Amending Aot (V of 1804). 

ii) the manager was entitled to sell or demise in perpetuity without such 

consent; 


(ii) that the mere ahsenoe of notice of the debts and liabilities as contem¬ 
plated by p. 7 of the Aot, was not a valid ground for setting aside the lease , 

(iii) that the lease was a valid lease, and if a suit for speoifio performance 
• of the covenant had been brought by VL agaiost the manager, it would have 

been allowed, inasmuch as the covenant did not infringe the rule against 

perpetuities ; 

'ivi that there was a substantial oart-psrformanoe of the oovenant for a 
perpetual lease suoh as would pntitle the oovenantee to claim speoioo pe- 
formaooe of the oovenant, on the ground that it would be mequi a 
fraudulent for the covenantor to refuse to perform the oovenant : and 

fv) that M was entitled to the benefit o! the oovenant ae it was ooe running 
with the land, and that the covenant did not infliot any hardship on A. 

BeU, p e , RICHARDSON j . that it was in the circumstances unne « 8,atv *“ 
consider whether rpeoifio performance of the oovenant would have been 
„ granted. nr> _ - 

[Ref. 60 I. 0. 758 ■ 88 l. 0. 79=27 Bom Tj. R. 553=1925 A. I. R. Bom. 330 ] 

Appeal by the defendants, H. Mathewson and the Midnapore 

Zemindari Co . , 

[677] This appeal arose out of an action brought by the Pontiff to 
recover possession of two plots of land cn cancellation of a movrasi moour- 
tari pattah granted to defendant No. 1, Mr. Mathewson. by ^manage 
appointed under the Encumbered Estates Act, The allegation of the P a 
tiff I was that his father in consideration of a loan advanced to him y 
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1909 R Watcon & Co.. on the 27th February 1883, granted an ijara lease for a 
March 11 period of °1 vaar^ commencing from 28th September 1RR2, and terminat- 
o ing on the 99th September ^903, of a large portion of Pergunnah Bara- 
K? C*vil A ° E bhura cavr> an ^ except certain parts specified in the lease. It was further 
—' agr r ed between the parties th^t the lessor would grant to the lessee a putni 

36 C. 678=1 leas> of a portion of the pergunnah cxcenb certain mouzahs during the cur- 
) C 626=9 renc f 0 f fche lease. The lease contained the following covenant on the part 

of the lessor : “ If out of the ijara mehal vou require any land for the pur¬ 
pose of erecting anv indigo factory or silk factory or excavating any bund 
or tank, or for construction of any cutchery house, I shall grant you a 
mocurrari mourati patta for it on proper rent.” Messrs. R Watson & 
Co. shortly after the execution of the lease, proceeded to construct on a 
portion of the ijara land, which since has borne the name of Slmhebdan- 
ga, indigo vats, factory buildings, amlahs ’ quarters, servants’ quarters 
etc. ; and about the vea r 1°8R they erected a pvcca bungalow. On the 
8th of March ‘ , 885. they in pursuance of the oovenant in the lease obtain¬ 
ed a *utn' pattah, from the plaintiff’s father, of the mouzahs mentioned 
therein. Tn March 18 q 9, Pergunnah Rarabhum was taken over under 
the Ohutia Nagpur Encumbered Estates Act for the purpose of liquidating 
debts and liabilities, anl the Deputy Commissioner was appointed manager 
under the Act Bv an indenture dated the °6th May 1890, R. Watson & 
Co. transferred all their rights and interests in the pergunnah to Messrs. 
R. Watson & Co., Limit ft*, who again bv a similar indenture, dated 16th 
April 1898, rc-ass^ned all their rights and interests to defendant No. 1, H 
Mathewson. The plaintiff’s father died on the 22nd July 1900. On the 
25th of .Tune 1901. Mr. Mathewson applied to the Deputy Commissioner 
1678* for a monra'i mocurrari lease of the said Shahebdanga lands. The 
Deputy Commissioner with the sanction of the Commissioner of the Chufcia 
Nagpur Division, on the 95th Mav1903, executed in favour of Mathewson 
a mnrurrari lea^e in respe 0 t of 241 highas and odd cottas of land at an 
annual rental of 100 rupees. The plaintiff moved the Board of Revenue 
agamsb the order granting mocurrari lease, but his application was reject¬ 
ed. On the 1st October 1905, the estate was released from the operation 
of the Encumbered Estates Act. On the 24th May 1906, the present 
^uit was brought against defendant N 0 . 1 with regard to 229 bighas out 
of the lands covered by the mocurrari lease. It was alleged in the plain* 
that they formed part of the lands excepted from the i*ara lease; that they 
were used for holding certain religious festivals thereon, and that defen¬ 
dant i by fraudulently misrepresenting to the B> opu ty Commissioner 
that under the terms of the ijara lease he was entitled to get a mocurrari 
of theca lands, had obtained such lease. As regards the remaining 19 
bighas of land it was alleged that it was not required for any of the pur¬ 
poses mentioned in the ijara lease. 

The defence was, that the suit was not maintainable (or want of a 
notioe to quit,that the disputed lands did not form part of the lands except- 
from the tjara lease, and that the Deputy Commissioner with the 
sanction of the Commissioner of Cluitia Nagpur granted the lease after a 
ulland complete enquiry and after satisfying himself that the leased 
lands were outside the rxcepted lands, and that under the terms of the 
covenant of the ijara lease, the lessees were the lepresentatives nnd were 
entitled to have a wocurrari len«e of the disputed land 

P^7u? flinb0 ! K0Wm, ' (,rinnfi ' t, ' e plaintiff having applied to the 
tourt that inasmuch as defendant No. 1 had stated in his written^state- 
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ment that he had sold his rights ia the property to the Midnapore Ze- j g g g 
mindari Company, Ld., that the said Company should be added as a Maboh 11. 
party defendant, the Court passed an order to that effect and directed 
that summons be issued. 

The Court below overruled the objections of the defendant and _ 

decreed the plaintiff’s suit, but was of opinion that the [679] defendant 36 C. 675^1 
was entitled to get compensation in respect of the buildings which had I-C. 626*9 
been erected, and the other improvements which had been made during ^ ^ 
the period of the ijara lease, and assessed the compensation at Bs. 5,000. 

The Court directed that the plaintiff would be entitled to recover posses¬ 
sion of the lands in suit on payment by him to the defendant the said 

sum of Rs. 5,000. 

Against this decision the defendants appealed ; and the plaintiff 

filed a cross-objection. 

Mr. Hill (Babu Jooesh Chandra Boy and Babu Batan Chand Bural 
with him), for the appellants, raised a preliminary objection that upon a 
construction of the various sections of the Act (VI of 1876, as amended 
by Act V of 1884), it was apparent that the Civil Court had no jurisdic¬ 
tion to entertain a suit of the present nature 

The suit was barred as against defendant No. 2, as he was added 
long after the institution of the suit : Abdul Bahman v Amir Ali 11) 
and Ram KinTcar Biswas v. Akhil Chandra Chaudhuri (2). 

He submitted that his client was entitled to a notice to quit ; he 
was not there as a trespasser. As soon as the manager accepted rent from 
nira, he became a tenant from year to year. The acceptance of rent 
converted him into a tenant : Lala Majlis Sahai v. Harain Bibi (3J 
and Doe d. Bigqe v. Bell and Clayton v. Blahey (4), Tudor s Leading 
Cases on Beal Property (4th Edition), pages 4, 24. 

Plaintiff’s case as based on fraud fell to the ground. The Deputy 
Commissioner says that he gave the lease on the representation that the 
demised land was included in the ijara , 1 and the plaintiff could not set 
aside the lease on the ground of fraud unless the Deputy Commissioner 
himself could do so. Besides, no fraud was alleged against the Deputy 

Commissioner. 

Under the Chutia Nagpur Encumbered Estates Act (VI of 1876), 
as amended by Act V of 1884, the entire management [680J of the 
estate was vested in the manager, and the manager had ample power to 
grant the lease under section 17 of the Act. Sections 9, 12, 16 and 18 of 
0 Act and also section 3, clause (&\ were referred to. 

The covenant was one running with the land and not a personal 
covenant. Defendant No. 1 came in as an assignee of the ijara. Under 
sections 6 and 7, as also section 108, clauses (e) and (/), of the Transfer 
0 # Property Act, the lease wns transferable with all the righ s a PP 0r 
a ming to it. The whole of the pergunnah was demised, an or e 
Purpose of improvement. The covenant touched the thing demised, i. e., 

r.U a 1 - 1 # _ v < 1 —— #1 /\Af^ /> V /I //I 


fi) 1P07) T - k. K. 84 Cal. 619. 

15) (3907) I. L. -r. 95 Cal. 619. 
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1909 The consideration for the lease being adequate, and a proper rent 

MAROE11. being stipulated for it, no question of hardship could arise in the case. 

The contract to give monrasi and mocurrari lease was not void for being 
vague and uncertain The demised land was within the ijnri land, and 

_’ Mathewson elected by giving boundaries what land he wanted : Jenkins v. 

36 C. 675=1 Green (1) and Fry on Specific Performance, page 147. 

C l 629 03 6 The was n °t leased out for purposes other than those of the 
‘ L ‘ J * 9 ' covenant : besides, it is wholly immaterial. For, if the Deputy Commis¬ 
sioner had granted the lease to Mathewson without any such covenant, 
under section 17 of the Act. the effect would have been the same. Pur¬ 
poses are within the spirit of the covenant ; anl it would not lie in the 
mouth of the covenantor to say that the covenantee ought to have got 
the mmirran before he built the houses, as he allowed the buildings to 
be raised in his presence. 

Sections 3 and 7 of the Act were no bar to the leaso in ques¬ 
tion. The Act refers only to such liability as amounted to and 
culminated in debts. Besides, the Deputy Commissioner [6811 had a 
constructive notice of his client’s position, anl no further notice was 
necessarv : Drills v. Davison (2l and’also Dart on Vendors and Pur¬ 
chasers, 7th Edition, page R84. 

[He next dealt with the facts of .the case, and submitted that the 
disputed lands woro not excluded from the ijara.] 

Dr. Rashbehani Ghose (Baku Digambar Chatter ice, Babu Khetter 
Mohan Sen and Ribu Mohini Mohan Chatterjee with him\ for the Res¬ 
pondent. The suit was not barred by limitation as against defendant 
No. 2. Section 22 of the Limitation Act (XV of 1877) applies only where 
the added defendant is a necessary party. It cannot apply to a case where 
beneficiaries are 'added after the institution of the suit. Defendant No. 

2 comes in for the protection of his own interests. Compare the oase of 
Suput Sinnh v. Imrit Temari (3\ I relv also on the cases of' Guruvadju* 
v. Dattatraga (4) and Ttavii Appaji v. Mahadbv Bapnji (5\ The cases 
cited by the other side are distinguishable. 

Defondants could not claim to rotain possession both under a wnour- 
rari lease and an implied tenancy from voar to voar. Receipt of rent by 
the manager could not ornate a tenancy from year to year binding upon 
me. If the leas^ does not bind me, rooeipb of rent by the manager is of 
no effect, and no notice to’quit is necossarv : U(\rendra Narain Singh 
Chowdhrif v. Moran '6\ Shama Char an Nandi v. Abliiram Ooswami 
(7), Sujjad Ahamel Chnwdhni v. Ganna Char an Glwsc (R v and Goommee 
Kazee v TJurvhur Mookcrjcc (9), and Woodfall on Landlord and Tenant, 
17th Edition, page 410. 

Tho Deputy Commissioner had no authority whatever to grant lease 
not in ordinary course of management but in pursuance of an agroomont 
entered into by the proprietor. Tho estate is nob vested in the manager 
The defendant is not entitlod to irely on section 17 of the Aot, when the 
Deputy Commissioner says he did not exorcise bis powers under the 
[682] section. Sections 4, 5,12, 16 and 22 of the Act will show that tho 
estate remains in the disqualified owner. Only the proprietor has the 


<V MWW 27 4R7. 

(1R09) IK Vo*. 249, 254. 

(Bl (18*0 ) T. Tj. R. 5 Cal. 720 

(4) *1903),I.*U. R. 28 Rom. { 11. 18 

(5) (1897)'!, L. R.'22-Bora. 072 


fmpT.T.. K. is c» 1. 40. 
(7) Uocmn.'T.. n. rr 

•a) fioW-o 0. w. n U ro. 

(°)‘n9P3pw. R. l spi. No.air. 
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righb to bring a suit for recovery of possession of immoveable property. 

Jadu Naram Singh v. Gopal Chandra Sen (i). ' w 

Mathewson was not entitled to call for a permanent lease, as tbo 

covenant by the Rajah bound only the Rajah, and not his assigns or appellate 

heirs. Assuming that the covenant was not merely a personal covenant ClVl0 * 

still the covenant was absolutely bad, as it would violato laws against 36 C~673=1 

perpetuities: Sreemutly Tripoora Soonduree v. duggur Nath Dutt (2J, I 0. 626 = 9 

Robin Chandra Soot v. : abab Ah Sarkar (3 ) and Dart on Vendors and C. L. J. 623. 
Purchasers, page 257. 

The option which was given to Watson & Co. could only be exercis¬ 
ed by them and not by their assigns : Jagadis Chandra Deo Dhabal v. 

Satrughan Deo Dhabal (4J. Tolhurst v. Associated Portland Cement 
Manufacturers (5). A contract to give a lease is not assignable : Dart on 
endors and Purchasers, page 1068. Here it is not a covenant but a mere 
option ; it is altogether one-sided. The covenant in the lease is outside 
the lease, it is not a term of the lease : Foa on Landlord and Tenant, page 
d77. A mere option to get a lease is not property, and is merely personal. 

Resides, there had been no assignment of the option ,to the Limited 
Company or to Mathewson, by Messrs. R. Watson A: Co. 

The lease was not required for any of the purposes mentioned in the 
covenant, and at any rate the area demised was too large. Having gone 
on to build without applying to the Rajah for lease, they have abandoned 
e option : Lala Beni Ram v. Kundan Lall (6J and The New ueerbhoom 
oat Company Ltd. v. Bohr am Mahata (7j, The option was not capable 
0 being specifically enforced by reason of hardship, uncertainty 
and laches : . see Fry on Specific Performance, page 188. The 
TfiaQl k° specific performance, was barred under sections 

L ooj 7 an d ip 0 f the Act. The doctrine of constructive notice has 
no value when the statute says that a notice must be actually served : 
a t a “Mnighan Deo Dhabal v. Raja Jagadish Chandra Deo Dhabal (8) 
n Waghela Rajsanji v. Sheikh Masludm (9). 

The execution of the lease was. brought about by fraud and misre¬ 
presentation of Mathewson, and the Deputy Commissioner acted under a 
mistake. 

ffiJJ, in reply. 

Cur . adv, vult. 

J T C ? 8S > J* The suit out of which this appeal arises was brought by 
0 ° who is the proprietor of Pergunnah Barabhum in the District 

Manbhum to recover khas possession of certain lands after cancellation 
a maurasi mocurrari lease (which for brevity’s sake shall hereafter be 
® orred to as mocurrari)” executed in favour of defendant No. 1 by the 
onager of the Encumbered Estates Act shortly before the estate was 
• e . eas ®d to the plaintiff. 1 be lease bears date the 26th May 1903, and 
or 241 bighas odd of which 222 bighas odd is situated in mouzah Bara 
azar and 19 bighas odd in mouzah Machar and the annual rental for 
6 same is Rs. 100. The circumstances under which this lease was 
^f ^ofced are t hese :—On the 27th February 1883, Raja Biojokishore 

^06^om895^) Ot ^ e ^ (Appeal from Older No. 

fa! W * B - 3ai 

u m 9 n 0) 6 C - W N. 843. 

5 lOAil 1 L * R - 83 1065, 1077 

W U901) 2 K. B. 4 811, 


(6) (13310 L I i, 2G I. A. 53. 

(7) (I860) L. 7 I. A 107. 

(8) (1908; 7 0 ij. J. 578. 

% J) (lcoi) I L. E. 11 Bom, 551 ; 
B. 14 I A. 89. 
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Singh, the father of tho plaintiff, in consideration of a loan of Rs. 60,003 
march li. advanced to him by R. Watson & Go , gave them an ijara lease for a 

_’ period of 2l years at an annual rental oL rts. 20,000 commencing from the 

APPELiiA iB beginning ot the year 1290 Euslee iwbick corresponds to the 28tb Septem- 
Oivjl. bar and terminating with the end of the year 1310 Fuslee ^which 

36 c"”675=1 corresponds to the 9th September 1903j of a large portion of Pergunnah 
I. 6. 626-9 Barabhum situated on the north of a certain black line delineated in the 
0. L. J. 523. survey map of Pergunnah, save and except certain parcels speoihed in 

the lease. Under that lease the lessor agreed, amongst other things, to 
grant to tho lessees, their heirs, and representatives, during the currenoy 
of the lease, a putni lease of a portion of tho Pergunnah situated [684J 
on the south of tho black lino mentioned above with tho exception of 
certain mouzahs, and tho lease also contained tho following covenant on 
tho part of tho lessor “IE out of the ijura monal you require any land 
for the purpose of erecting any indigo factory or silk factory or excavating 
any bandh , or tank, or for construction of any butchery house, I shall 
grant you a moarvasi mocurrari pattah lor it on proper rent.” This 
covenant forms, as will bo seen later, the root of the controversy between 
the parties, boon after obtaining this leaso, K. Watson 6c Co. proceeded 
to construct on that portion of the ijara mehal measuring about 200 
bigbas or thereabouts fwbick by reason of subsequent occupation by them, 
has borne the appellation of bhahebdangaj, indigo vats, indigo factory 
building, a kalctka bungalow, amlas' quarters, servants’ quarters, etc., and 
about the year 1886 erected a yucca bungalow. They also planted gar¬ 
dens and cultivated indigo on certain portions of the land. On tho 8th 
March io85, K. Watson & Co. obtained from the plaintiff’s fathor a putni 
pattah in respect of the mouzahs of Pergunnah Barabhum situated south 
of tho black lino montionod abovo in pursuance of the terms of the cove¬ 
nant in that behalf contained in tho lease, at an annual rental of Rs. 4,600 
and on payment of a bonus of Rs. 30,000. About four years later, t. e. t 
in March 1889, Porgunnak Barabhum was takon over under the Chutia 
Nagpur Enoum bored Estates Act for tho purpose of liquidating the debts 
and liabilities with which that estate had become heavily burdened, and 
the Deputy Commissioner was appointed as manager under the Act. R. 
Watson & Co., having on tho 25th August I8tt7 beon incorporated as a 
limited Company under tho name and style ot R. Watson 6c Co., Limit¬ 
ed, tho former assigned all their rights and interests in Pergunnah 
Barabhum, including thoir lights under the ijara and tho putni lease, to 
tho latter Company by an Indonturo bearing date, tho 26th May 1890, K. 
Watson 6c Co., Ltd., again by a similar Indonturo, dated 15th April 1896, 
re-assigned all its rights and intoiesb to dolendant No. 1, H. Matkewson. 
The plaintiff’s father died on tho 22nd July 1900. As tho ijara lease was 
approaching [685J its termination, 11. Matkewson on the 25th June 1901 
applied to tho Deputy Commissioner, as managor under tho Encumbered 
Lstates Act for a mocurran loaso ot tho bhakobdanga lands in pursuance 
of the covenant in tho loaso, tho terms whereof I havo already quoted, and 
on the 25th May 1903 the Deputy Commissioner with the sanction of the 
Commissioner of the Chutia Nagpur Division executed in favour of H. 
Matkewson a mocunari leaso in respect of 241 bigkas 6 cottas 15 chat- 
taks of land at an annual rental of Rs. 100 after tho Board of Revenue 
had previously, on tho 20th April 1903, rojeoted tho petition of the plain¬ 
tiff objecting to the grant of tho mocurran lease. On tho 1st Ootober 1905 ( 
the estato was released from tho operation of the Enoumbcred Estates Aot 
and was restored to tho plaintiff, The prosonb suit was brought on tho 
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24th May 1906 against defendant No. 1 alone, with regard bo tho 222 
bigbas out of the lands covered by the mocurrari lease and which are situ- 1909 
atad in mouzah Barra Bazar; Ghj plaintitf in his p'aiut alleged that MaBQH lL 
they formed part of the lands excepted from one ijara lease, Ghat they 4ppBLLATfi 
were used for holding certain religious festivals tnereoa and tb a the de- Civil. 

fendant No. 1 by fraudulently misrepresenting to the Deputy Commission- - 

er that they were included in the ijara lease and that under the terms 3 f 2 626=^ 
of that lease they were entitled to get a mocur.ari lease of tuese lands, C. L. J.523 
had obtained such lease. As regards the remaining 19 bighas of land 
situated in mouzah Mackar, the plaintiff alleged that they were not roqui 
red for any of the purposes for wnich the leases under the covenant in the 
ijara lease were entitled to have a mocurrari thereof. The delendant No. 

1 in his written statement objected that the suit could not bo maintained 
without a previous notice to quit, denied that the lands comprised in the 
mocurran lease granted to him or any portion thereof, formed part of tho 
lands excepted from the ijara lease, and averred that tho Deputy Com¬ 
missioner, the Commissioner of the Chutia Nagpur Division and the 
Board of Revenue after hearing the objections raised by the plaintiff to 
the grant of the mocurrari lease, and alter a full and complete enquiry, 
and after satisfying themselves that these lands were L686j outside the 
excepted lands, had granted a mocurrari lease, and he submitted that 
under the terms of the covenant in the ijara lease the lessees or their 
representatives were entitled to have a mocurrari lease ol the lands in suit. 

As the defendant No. 1 in his written statement stated that he had 
sold his rights in the property to the Midnapore Zamindari Company, 

Limited, the plaintiff applied on the 17th November lb06 for addition of 
the latter as a defendant*. On that date the Court below added tho Mid- 
napore Zemindari Company, Limited, as defendant No. 2 in tho suit and 
ordered that summons be issued. The defendant No. 2 entered appear¬ 
ance and filed a petition asking the Court to treat the written statement 
nled by defendant No. 1 as one filed on its behalf also. 

The Court below has held, that it was nob necessary for the plaintiff 
to serve on the defendant any notice to quit, that the lands comprised in 
the mocurrari lease formed part of the lands excepted from the ijara lease 
and that it included lands on which certain religious festivals are held and 
certain deities are temporarily placed and worshipped, that before granting 
the mocurrari , the Deputy Commissioner made no judicial enquiry as to 
whether the lands comprised in it had been excluded from the ijara, or 
whether there were, within the area demised, places where certain religious 
festivals were annually held, nor did he make any enquiry as to whether 
no purposes for which the mocurrari was given were those which were 
sanctioned by the clauses in the ijara lease, that the Deputy Commissioner 
was precluded from granting a mocurrari, as the claim of the defendant 
No. i had not been notified as required by section 7 of the Encumbered 
Lstabes Act (VI of 1876); that even if tho Deputy Commissioner had 
authority to grant a mocurrari lease in accordance with the terms of tha 
c ovenant, he could not specifically perform the covenant and execute tha 
Mocurrari on behalf of the plaintiff without his consent and concurrence 
and that in doing so, he acted ultra vires. The Court below also held that 
. covenant in pursuance of which the mocurrari had been executed was 
void lor want of consideration ; that it was vague and uncertain ; that if 
speoific [687] performance thereof had been sought it would have been 
refused on the ground of laches and hardship that the defendant No. 1 was 


405 


36 Cal. 688 


INDIAN HIGH COURT REPORTS 


tVol. 


1109 

MARCH 11. 


net the assignee of the covenantee and, therefore, could noh have claimed 
specific performance; that if a suit for specific performance had been 
brou i ht, it would have been held barred by limitation ; that the annual 
Afpellatk rental fur which the mocurrari was granted, was below the prevailing rate 
° 1V1L * and that the defendant No 1 in obtaining this mocurrari had been guilty 
36 C. 675- 1 of fraud and misrepresentation. 13ut as tho building had been erected and 
I C 656=9 other improvements has been made during tho period of the ijara lease 
C. L. J. 623. ( a nd probably on tho faith of tho aforesaid clause), the Court below was 

of opinion that tho dofondant was ontitlod to get compensation in respect 
thereof and it assessed such compensation at tho sum of Rs. 5,000. The 
Court below accordingly set aside the mocurrari leaso and gave a decree to 
the plaintiff for possession of tho lands in suit subject to payment by him 
to tho defendants of a sum of Rs. 5.00J. 

J' i on) this judgment tho defendants Nos. 1 and 2 have appealed. The 
plaintiff has tiled a cross-objection in i aspect of tho sum of Rs. 5,000 and 
has also claimed therein mesne profits which are approximately laid at 
Rs. 5,000. 

I ho first contention raised on behalf of tho appellant is that as defen¬ 
dant No. 2 was added as a party more than throe years after the institu¬ 
tion of the suit, as against him it is barred by limitation. In support of 
this contention rclianco has been placed upon two recent Full Bench 
decisions of this Court, one in tho case of Abdul Rahman v. Amir Ali (1) 
and the other in tho case of Ram Ktnkar Biswas v. Akhil Chandra Chou- 
dhan (2). In the tiist mentioned case which was a suit by a mortgagee 
to enforce a mortgage bond, tho assigueo pendente lile of tho original 
plaint ill was after the expiry of tho period of limitation substituted for 
the latter, whoso name was thereupon expunged from the record. The 
l ull Bench held that tho suit was barred under section 22 of tho Limita¬ 
tion Act (XV of 1877 , as tho assignee had been brought on the (.6883 
lecoid after tho period of limitation applicable to tho suit had expired. 
In tho seeund caso cited, which too was a suit on a mortgage tho trans 
force before suit of a poition of tho mortgaged property was added as a 
defendant alter tho expiry of the period of the limitation. The Full 
Bench hold that the suit as against him was barred under section 22 of 
the Limitation Act. I do not think that the last mentioned caso is appli¬ 
cable as the newly added defondant in that case had acquired his right 
to the mortgaged property porior to the institution of the suit. The same 
remark applies to the case of Imam Ali v. Baxjnath Ram bahu (3) which 
also was cited on behalf of tho appellant. But in my opinion tho ratio 
aecidendi of the uiling in tho first mentioned case governs the present 
case, tho iacts aio not precisely similar. Seotion 22 of the Act in es- 
pioss toims applies equally to tho addition or substitution of a defendant 
after tho oxpiry of the poriod of limitation. It was pointed out to us by 
tho learned vakil for tho respondent that the defendant No. 2 was not a 
necessary hut only a proper party to the suit, and that when ho was added 
as defendant ho was added in tho same way as benetiioiaries are added as 
parties in suits under section 437, Civil Procedure Code,between a trustee 
oxecu oi or administiator and a third person, regarding property vested 
in the former, and that when a person is added merely as a proper party, 

in tho couiso of tho suit, though after the oxpiry of tho poriod oflimita- 

tion, seotion 22 oi tho Limitatio n Aot Ought not to apply. In support of 

\ 1 ) <1J07) 1. Li li. di Gal. 61*2, i$) iluOfti 1 T« it n l iiu • 

taj [im 1. L. R. d6 Cal. 610. wl R. 661 1 °* 
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the argument oar attention was called to the casss of Ra**n Avpyi Knl- 
fcarni v. Mahadev Bivuii Kulhami (1) and Gnrumyya Gouda v. Da da- 
tray a Anant (2) decided by the Fombav High Court. In those two cases 
certain persons were added as co-plaintiffs after the expiry of the period 
of limitation, the omission of whom from the suit when it wa^ instituted 
wa c not a fatal defect in the constitution thereof. It was held that section 
22 did not apply to the case. The view taken in these two cases is opno- 
sed[689] to the interpretation put on section 92 of the limitation Act bv 
the decision of the Full Bench in Abdul Bah'nan v Amir AH ^3) which 
we are bound to follow. The point, however, has oeasad to be of impor¬ 
tance owing to a change in the wording of the corresponding section in 
the new Limitation Act IX of 1908 , by which the anomaly has hc^n 
removed. But though at the time when the defendant No. 9 was added 
as a party, the suit as against him was barred, it was conceded in argu¬ 
ment that as an assignee pendente lite< the defendant No. 9 would be 
bound by any decree that might be passed in this suit. In the circums¬ 
tances of the case, I think that the name of defendant No. 2 was un¬ 
necessarily joined as a party, and I direct that his name be struck out 
from the record. 

It has next been contended on behalf of the appellants that the suit 
was not maintainable without a previous notice to quit being served upon 
defendant No. 1 and that as no such notice has been given, the suit 
ought to have been dismissed. It was said that even if the mocurrari 
lease might be invalid, yet an independent tenancy from year to year 
was created between the manager under the Encumbered Estates Act, 
and defendant No. 1 by the payment and acceptance of rent under the 
mocurrari , and that unless and until such tenancy was determined bv a 
valid notice to quit the suit could not be maintained. In support of this 
contention reliance was placed upon the opinion of the Law Lords in the 
case of The President and Governors of the Mapdalen Hospital v. Alfred 
Knotts (4), Reference was also made to the case of Doe on the demise of 
Piqqe v. Bell ^5) and to the notes to that case in 2 Smith’s Leading Eases, 
10th edition, pages 117 and 118, and further to the cases collected in 
Tudor’s Leading Cases on Real Property, 4th edition, pages 21, 92, in 
support of the proposition stated in the text that “ if a person enters 
under a lease void for some cause, such as non-c ^mpliance with the 
statute of frauds, although at first he would only he a tenant at will, on 
1690J payment of rent he may, by presumption or implication of law, 
become a tenant from year to year.” The opinion of Lord Sol borne in 
the President and Governor* of ^apdalen 'Hospital, v. Knotfs (4) was 
followed in the case of Chaitan Sinph v. Sadhari Won'm ^6) hub was 
dissented from in the case of Shama Cha^n Nandi v. Ahhirivn 
Qos'oami (7) where it was held that possession of the lessee under a void 
lease is adverse to the lessor from the date of the lease, even though the 
lessee may have continued to pav the rent reserved. In the case of Lola 
Majlis Sahai v. Musst. Na ain Bibi fR) the father of the plaintiff with¬ 
out any authority granted a mocurrari lease in favour of defendant No. 
1 who thereupon entered into possession. Subsequently the guardian of 
the plaintiff who had been duly appointed by the Court when the latter 

fM a 70S) 5 T. ft. 471: 2 ft. ft. 642. 
11905' K n Tj. J. 62. 

(7) fl°0S' T. r.. ft. ?s 

(8) (1 ,)02)*7 G.'W.'N. 90.» 


fir.}} (1R 97' I. b. ft 22 Rom.672. 

' is;,; 1 **; i.n. ^5^.11. 

* (3)2(1907) I. L. R. 3Mal.fi'2. 

• ( )ji 1897 )^ 1 . Tj. R.*4 App. Ca<3. 324 
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1909 was a minor had sued the defendants for arrears of rent and had accepted 
March Xl. cnm r ] 0 crood. This act of this guardian in accepting the rent was 

Appellate b^Id binding upon the plaintiff and was sufficient to oreate a tenancy 
CIVil. from v^a r to y^ar, which could only he determined, by a proper notice to 

•- quit. On th-> other hand, tha cases of Ha^corlra Mamin Singh 0.hotodhry 

36 £ ^^jl v. T. T). Moran ( 1 ), Sn’iarf Aham-vl Chowdhuru v. Ganga Charan Ohose 
C L. J 523 ^ Lola MaGii Sahai v. Vusst. Margin Bibi (*) were relied upon on 

* behalf of the respondent. In the first of these cases all that was held was 
that a lease in perpetuity which is void hv reason of its having been 
granted by a certificated guardian without the sanction of the Distriot 
Judge as required by section 19 of Act XL of 18^8, could not be held to 
operato as a lease for a term of years. In the second case, the plaintiff 
sought to recover possession not on the ground that the defendant was 
their tenant and that ho had incurred forfeiture but on the ground that he 
•was never their tenant and the defendant also said that he was never a 
tenant of the plaintiffs Thus it is clear that in that caso tenancy was 
neither alleged nor denied, and the question for determination of a sub¬ 
sisting tenancy by notice [6911 to quit did not arise.* As re¬ 
gards the last two cases cited bv the respondent it is clear 

from the facts iush stated that they do n~»t touch the present 

case, nor do I think that the c\se^ cited on behalf of the appel¬ 

lant can be held to govern the present case. The present suit is 
essentially one to recover possession of certain lands by setting aside a 
mocurrari Ease grantod by the manager under the Encumbered Estates 
Act on the ground that it was obtainod bv the lessee by fraudulent mis¬ 
representation. The mocAtrrari lease is impugned not on the ground that 
the manager in granting the lease acted ultra vires and that it was conse¬ 
quently void hut on the ground that it was obtained from the manager by 
means of fraud. \ lease obtained by fraud is only voidable by the lessor 
and not void ah initio. It is valid and binding betwoon the parties, 
until it is avoided. When rent is paid under a void lease which by 
the very hypothesis creates no legal relation between the parti a s, the 
payment of rent is not referable to the lease at all, but is a distinct and 
indepnndont act which proprio vigorc establishes a bonanoy by legal im¬ 
plication. When, however, rent is paid under a voidable lease, the pay¬ 
ment of rent is under the lease and is in satisfaction of the recurrent 
obligation arising out of the legal rolabion created by the lease. So long 
as the legal relation is not dissolved the obligation to pay rent continues. 
On the other hand as c 0 on as that relation is determined tho obligation 
to pay rent which is dependent on tho continuance of such relation ceases, 
and the payment of rent made in fulfilment of such obligation must thon- 
ceforth necessarily oease to have anv legal effect. It follows, thoroforo 
that if the mo cur rati, lease is cancelled, on the ground of fraud the lessee 


cannot resist delivery of possession of tho demised land to tho lessor on 
the ground that,despite the cancellation and delivery up of tho lease, there 
is yet n subsisting tenancy outstanding which entitles him to retain posses¬ 
sion of land until such tenancy is determined by proper notice to quit. 
T think, therefore, that this contention of the appellant must fail. 

Th was al Q o contended by the learned counsel for tho 
appellant, that under section 17 of the Chutia Nagpur 
[099] Encumbered Estates Act as amended by Act V of 1884, tho mana- 
ger ha d abso lut e power t o grant a lease in perpetuity in consideration of 


(11 M9R71 i. Ti R IS Dal. -10. 
(9) (I905) r 0 a W. N. 400. 


(SI (19091 7 C. W. N. 90. 
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a fine or even without any Gne. On the other hand, it was pointed out 1909 
to us by the respondent that the power of alienation by way of mortgage, March 11. 
or by sale, conferred on the manager by section IB of the Act, is qualified 
by the condition that he has this power only in case money is required 
for the settlement of the debts and liabilities of the proprietor. 

lb was urged that if the manager’s power is subject to this, quali- 36 C. 673=1 
ficabion in the case of a mortgage or a sale, it ought, a fortiori, to be ^ ^ j 5^3 
subject to a similar qualification in the case of a demise in perpetuity, 
with or without fine, of all or any part of the property under his manage¬ 
ment and that the very purpose and the object of the Act which is to dis¬ 
charge the debts and liabilities of the proprietor and to set him up in an 
unembarrassed state, clearly indicates that the power of the manager 
should be ciicumsoribeG within the limits defined by such purpose. 

Our attention was al c o drawn to the fact that under section 17 of 
the Act, the power of the manager is subject to the rules framed, undei 
section 19 of that Act, and one of these rules, namely, Rule No. 3, provides 
that an encumbered estate should be administered in accordance with the 
general rules for Wards’estates as far as practicable. The provisions of 
section 18 of the Court of Wards Act (IN of 1879) which empower the 
Court of Wards to grant leases, or mortgage or sell any property under its 
charge and “ do all such other acts as it may judge to be most foi the 
benefit of the property and advantage of the ward,” were also referred to. 

I think the contention of the respondent is sound as being in con¬ 
sonance with the declared policy and object of the Act. Though section 
17 of the Act is apparently wide in its terms and though it probably 
confers on the manager a somewhat large measure of discretion for the 
management of the estate, I do not think it enables him to do any ac 
which is demonstrably injurious to the interests of the estate. In Muham¬ 
mad [693] Mumtaz Ali Khan v. Farhat AH Khan (1) their Lordships of 
the Privy Council observed “ that the Court of Wards has of course all the 
ordinary powers of a guardian over a wards property, supp emen e )y 
certain additional powers given by statute,” and they held that the words 
“ and to do all such other aots as it may judge to be most for the benefit 
of the property and the advantage of the disqualified proprietors m 
section 172 of the Oudh Land Revenue Act. 1876, did not oonfer upon 
the Court of Wards the power of making assignments in perpetuity o. 
certain villages out of the Ward’s estate in lieu of maintenance^ payable 
out of the estate to certain persons, inasmuch as such assignment 
amounted to a voluntary alienation in perpetuity of the ar s e. • 

The execution of this lease in perpetuity without a bonus, and that not 
for the purposes of reclamation of anv waste land or other purposes ot 
similar kind cannot be justified as an act done in the course or prudent 
management of the estate. The validity of this mocurran as; ani « 
within the ambit of the power of the manager must, therefore, rest upon 
the covenant in the rjara lease and that covenant 

if the mocurrari lease embraced any one or more of e P ' 

it would, in my opinion, be beyond his competence and indeed Mr Clark 
.the Deputy Commissioner, in his evidence, admits that he would not 

have granted the mocurrari if he 

entitled to^have it under the terms of the tjar . ^ 

* * * 


(1) (1901) I. b. R. 23 All. 394 ; L. B. 28 1. A. 190. 
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The whole of the disputed land with the exception of the portion on 
the south being thus found to be outside the reserved parcels, the next 
question is whether the Deputy Commissioner as manager under the 
Encumbered Estates Act, had power, with the sanction of the Commis- 
c ioner, to grant the mocurrari lease in question. 

It was argued on behalf of the respondent that the manager had no 
such power : first, because the right of the lessee under the oovenant to 
call upon the lessor to execute a mocurrari [694] lease was barred under 
section 7, Ohirtia Nagpur Encumbered Estates Act (VI of 1876J, notioo 
of the claim under such covenant not having been given to tin m*na‘ f er 
in the manner and within the time prescribed by the Act. 

Secondly, because the manager was not competent to execute a 

mocurrari Kasa without the consent of the proprietor, that is, the plain¬ 
tiff. 


Thirdl >/, because if a suit for specific performance of the oovenant 

bad be<m brought by the defendant No. 1 against the manager, it would 

have been dismissed for the following reasons, namoly, fa' that the 

covenant infringes the rule against perpetuities, (6J that the mocurrari 

lease was not required for any of the purposes specified in the covenant 

fc) that the defendant No. 1 was not ontitled to the benefit of this 

covenant, (rZ) that the defendant No. 1 was guilty of laches in enforcing 

the covenant and (e) that specific enforcement of the covenant would 
inflict hardship on plaintiff. 

Fourthly, because the area leased out by the mocurrari was outside 
the ijan mahal and foil within the excepted parools. 

With regard to the first ground, namely, that the claim was barred 
under section 7 of Act VI of 1876, it was contended that the ri»ht of the 
lessee to onforco the covenant in question created a correspond! liability 
on the part of the lessor to perform that covenant, that such liability is 
a liability in the sense in which that term is used in that section and as 
it had not been duly notified to the manager within the time and in the 
manner prescribed by the Act, it had become barred. In support of this 

™S’ 0n ' o°I'™ 0 . 0 P b C " d tho of Jajodts Chandra Deo 

Dha,al v Sotruqian Deo Dhabal (1) in which it was held that a 

covenant by a proprietor to executo a putni lease was a liability within 

fcho moaning of that word in ‘vebion 7. 

Assuming that the covenant in this oase imported on the part of tho 
propnetor a liability within the meaning of that term in section 7 of the 
Act, hut guarding ray-ol from being understood to asmnt to this view 

IrZnlZTV n T° C693] ° Uhe olai ™ unnecessary in the 

of the estate which was at the time under ija-a, must bo doomed to have 

the covenant P ii a L^T trn f iV ° h ^ 00 ° f the ,9<5ce9 ’ s ^ to claim under 

SSs ^ sr a-tegS 
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classes of cases, namely, that possession is notice that he has some interest 
in the land, and that a purchaser having notice of that fact, is bound, 
according to the ordinary rule, either to enquire what that interest is, or 
to give effect to it, whatever it may be.” 

Then again assuming that notice of the claim ought to have been 
given, I think that as the proprietor appealed to the Commissioner against 
the order of the Deputy Commissioner, in which he held that the mocur- 
rari ought to be granted, and that as the Commissioner upheld the order 
of the Deputy .Commissioner, such order is, under section 10 of the Act, 
final, and the matter cannot be re-opened by a suit. Furthermore, the 
fifth paragraph of section 12 of the Act as amended by Act V of 1884 
which, inter alia, enacts that the debts and liabilities barred by section 7 
shall, on restoration of the estate to the proprietor, be revived, necessarily 
implies that the debt or liability which is barred under section 7 
is not extinguished, but that so long as the estate continues under 
the operation of the Aot, the remedy only is barred, the right 
subsisting. In my opiniun, it does not follow from section 7, that if the 
[696] manager without any notice, as required by section 7, satisfied a 
debt or liability, the proprietor could, after the restoration of the estate 
to him, bring a suit to recover back the money so paid, or annul any deed 
executed by the manager in fulfilment of that liability and do so merely 
on the ground of absence* of notice. This contention must, therefore 
fail. 


As regards the second ground, namely, that the manager could nob 
grant a lease.without the consent of the proprietor, I think it is equally 
Unsustainable. Under section 18, pa 1 a. 3 of Act VI of 1876 {before it was 
amended by section 8 (a ) of Act V of 1884), the power of the manager 
to sell any portion of the property was expressly made subject to the qua¬ 
lification, that he could do so, only “with the previous consent of the 
holder of the property and of the person (being of full age', who would be 
his heir if he died intestate,” whereas under section 17 of the same Act 
(before it was amended by section 7 of Aot V of 1884), the power of the 
manager to demise any part of the property for a period not exceeding 
twenty years was not subject to any such qualification at all. It is clear, 
therefore, that under Act VI of 1876, the manager had the power to 
demise any part of the property for a period, not exceeding twenty years 

without the consent; of the proprietor. 

The Amending Act V of 1884 has removed the restriction on the 
P°wer of the manager to sell, and has, at the same time, empowered bun to 
demise in perpetuity so that the manager is now entitled to sell oi demise 

in Perpetuity without the consent of the proprietor. 

The learned vakil for the respondent referred us to an unrepor ec 
judgment in the case of Jadu Narain Singh v. Gopal Chnnder Sen 
Tekait Todal Narain Singh v. Jadub Chunder (1), which laid down that 
lfe is the proprietor and not the manager under the Encumbered Es<a e* 
Act, who has the right to bring a suit to recover possession of immoveable 

property. , 

It is not clear from the judgment what the nature of the 
suit in that case was, but assuming that it was a suit Im IWU 
Possession of immoveable property, it does net follow from'this 
decision that a lease gr’anted by a manager is not valid, unless th.^ 
P netor joins in the lease or gives bis consent to t he gran ting of th-. 

" U) (1896) Unieport.dTcAppeal Irom^der, No. 408 of 1896.) 
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The language of the section appears bo me bo be boo clear and explicit Co 
be overridden by an inference drawn from bhe right of the proprietor to 
bring suits in certain cases while the ©state is subject to the operation of 
the Act. 

It is further insisted that inasmuch as all that is vested in the 
36 C 676=1 manager under section 9 of the Act is bhe “ management of the immovea- 
I C. 626=9 ble property/' the ownership still continues in bhe proprietor and that 
C. L. J. 523. lin j QSS fcho proprietor oonours in bhe lease by the manager, it is nob binding 

upon bhe former. % 

This argument assumes that during bhe period bhe estate is under bhe 


operation of bhe Act, the proprietor possesses bhe power of concurring in 
the lease. Clause 3 (a) of section 3 of bhe .set which deprives bhe pro¬ 
prietor of his power to mortgage, charge, lease, or alienate his immovea¬ 
ble property or part thereof, clearly negatives the existence of any such 
power. It follows therefore, that a lease in perpetuity granted by the 
manager which is otherwise valid is nob the less binding on bhe proprietor 
because he was no party to it, or that it was granted without his oonsenb. 


With regard to the first branch of bhe third ground, namely, that if 
a suit for specific performance of the covenant had been brought by bhe 
defendant No. I as against bhe manager, it would have been dismissed on 
the ground that it infringes the lule against perpetuity, it is necessary to 
observe at the outset, and this was also admitted on behalf of bhe respon¬ 
dent, that the rule applies only to future interests in land, whioh may by 
any possibility bo capable of vesting, beyond bhe legal limit of perpetuity. 
The passage in the ijara lease in which the covenant is embodied, together 
with the preceding sentence runs thus:—“ After the expiration of bhe ijara 
you shall liavo no right whatsoever to the ijara mebal. If out of 
bhe ijara mebal you should require any land for the purpose of 
erecting any indigo faotory, &c, I shall grant you a maurasi 
L698] mocurrari pattah for it on proper rent.” I think that the intention 
of the parties to be gathered chiefly from this context, as also from 
other parts of the ijara lease was that bhe lessor would grant a mauran 
mocurrari lease in case bhe lessee during the term of the lease required 
any land out of bhe ijara mehal. To my mind, bhe clause contains a 
restriction not only as to the area out of whioh the mocurrari was to he 
granted, if required, bub also a restriction as to time . 


Reliance was placed on the presenoo of the words “ If you, within the 
term of the ijara , wish to take a putni settlement of the mouzahs , &c.," 
in the lessor’s covenant to grant a putni settlement, and in the absence of 
similar words in the clause for granting a rnooiirrari, as raising the 
inference that the lessor intended to confer on the losseo the right to call 
for a mocurrari at any future time, however remote. 


It does not scorn bo me reasonable to suppose that after the term of 
the ijara had expired and after “ all rights whatsoever ” of R. Waston & 
Co. to the ijara mehal had ceased, and their connection therewith had 
tei urinated, it was intended by the lessor that R. Watson & Co. who were 
foreigners should have the right at any future time, however remote, to 
call upon him or his heirs and representatives to executo a mocurrari 
lease. If the opeiation of the convenant is confined to the term of the 
ijora lease, as in my opinion it ought to he, it is oonceded that it does not 
contravene bho rule against perpetuities. In this view of the matter it 

becomes unnecessary to discuss the cases whioh have been oited in support 
of the contention. 
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As regards the second branch of the third ground, namely, that the 1909 

mocurrari lease was nob required for any of the purposes specified in the march 11. 

covenant, it was urged that the indigo factory and the cutchery house had — 
been built and amlas’ quarters had been ereoted so far back as the year 

1887, and that although the indigo business had been carried on since _ ’ 

1883-84, it had admittedly been stopped in 1895, that the industry was 36 C. 675 = 1 

dead and gone and there was no prospect of its revival, that R. 1- C. 626 “ s9 

Watson & Co. never started any silk factory at all, and that G - ' ’ 
[699] consequently when the defendant No. 1 applied to the manager for 


a mocurrari lease, he did nob, and could nob have asked for the lease for 
any of the purposes specified in the covenant. 

I do nob think it can be positively affirmed that there is no possible 
chance of the indigo business being revived in this locality. But, apart 
from that faob, there can be little doubt that R. Watson & Co., when they 
constructed these buildings and made all these improvements, must have 
done so on the faith of this covenant in the ijar a lease and in the firm 
and sure belief that they could obtain the mocurrari at any time during 
the currency of the ijara. If, before the construction of the indigo factory 
and the cutchery house and other buildings, R. Watson 6c Co. had called 
upon the plaintiff’s father to execute a mocurrari lease, then, unless the 
oovenanb was invalid on other grounds, it would have been impossible for 
the plaintiff’s father bo resist the demand. Strictly speaking, no doubt 
the mocurrari was not required for any of the purposes specified in the 
oovenanb, in the sense that such purposes were to be carried out after its 
execution, but in reality, it was required to secure a legal foundation for, 
and to give validity bo, the possession of the land already taken, lhe 
laying out of considerable sums of money by the lessees in the erection of 
permanent structures on the land for those very purposes that are men¬ 
tioned in the covenant and hence referrible to the covenant and bo the 
covenant alone, and all this done undoubtedly to the knowledge of tbo 
lessor who resided close by, must be regarded as part performance, and, 
indeed, a substantial part performance of the covenant for a perpetual 
lease, suoh as would entitle the covenanbeefto olaim specific performance 
of the covenant on the ground that it would;be inequitable and fraudulent 
for the covenantor to refuse to perform the t covenant: Farr all v. Daven- 
Pori (l), Howard v. Patent Ivor if Manufacturing Co. (2J; see also section 22, 
olause [700] III of the Speoific Relief Act. I, therefore, think that a suit 
for specific performance could not have been resisted on this ground. 

The case of Ihi New Beerbhoom Goal Company,: Ltd. v. Boloram 
Mahata (3) was relied upon by the respondent as showing that when the 
lessor covenants to grant additional lands to the lessee, if he requires them 
for a oertain defined purpose, the lessee or his assignee cannot demand 
•pacific performance of suoh covenant, if he requires the land tor some 

other purpose. In that case the purpose for which the lessor agreed to 

grant a lease of additional lands was the carrying on of the colliery busi- 
ness . whereas the purpose for which lease of the additional land w ^ s 
required was the selling of it to another at a profit. This was held to 
Ml outside the purpose specified in the covenant, and hence speoitic 
Performance was refused. This case clearly does not touch the presen 
ease in which the lease is not required for a different purpose but one in 
which the purpose has been already executed in anticipation of the iease^ 


U) U 881 ) 8 Giff. 368 , 8 Jut. N. S. 1043 . (3) (1880) li. R. 7 I.-A. 107. 

W (1888) 88 Oh. D. 156. 
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l£09 As legaiils the thiul branch ul the third ground, namely. fchafc specific 

MAbCH U. perUimance w on lei have been lefustd on the ground that the defen- 

a prLi atp ^ so ’ ^ ' vas Du ^ ©obibltd to the henoht of this covenant, it was argued 
Civil. ^hat tbo tenant in question was meiely personal, and not one xunning 

- with the land, and secondly, if it was personal, that there are no exprp^c 

06 C. 675=1 terms in the ijura lease which would make the covenant binding as 

C L J 2 . 6 52 i betw0LD fcbo assignees ol the original parties, nor are there words in either 

of the Indentures ol assignment, capable of passing the benefit of the 
covenant to either R. Watson & Co., Limited, or to defendant No. 1 . 

I his contention, it was conceded in argument, is inconsistent with the 
contention that the covenant infringes the rule against perpetuities. A co¬ 
venant is not obnoxious to this rule unless it creates an interest in land. A 
mere personal covenant is not open to objection on the ground of remoteness 
[70lj or as tending to create a perpetuity: see Walsh v. Secretary of State 
for India (l;, Witham v. Vane decided by the House of Lords and report¬ 
ed as an appendix to Challis's Law of-Real Property. The two contentions 
were, however, afterwards put forward alternately. 

In support of the contention that the covenant did not run with the 
land, the ease of Wcodall v. if ton (2J was strongly lelied upon. In that 
case, ft lease of land for 99 years granted in 1867 contained a proviso that 
in case the lessee, his heirs, or assigns, should at any time during the 
term be desirous ol purchasing the Le simple of the land at a certain rate 
per aore, the lessor, his heirs, or assigns, on receipt of the purchase money 
would execute a conveyance of the land in favour of the lessee, his heirs 
and assigno 1 ho assignee of the lease brought an action against the 
assigns ol the lessor to compel a conveyance of the laud, and the Question 
raided was whether the burden of the proviso or covenant ran with the 

inversion ****** blnclin S ^ assigns of the lessor under the statute 

ot 3vs Henry VIII, ( . 31. 1 ho Court of Appeal held that the proviso or 
covenant did not fall within the statute, s 0 as to make the burden of the 

covenant run with tlio rev.-rsion, and that consequently the action could 

not be maintained against the assigns. This case, supposing its authority 

were binding on us, which, however, it is not, is not decisive of the 
(juestion before us. 

1 he question we aie concerned with heie is not whether the burden 
ot the covenant runs with the reversion, but whether the benefit of the 

nrJCCi 1 T n f-rLC; , !'' n,l ’ 0r in oUl6r worcis - the question here relates 
tho'mnf w'rVtC i'° " 11 tdu ' covenant ' hut the right, to exact fulfilment 
fe s to deal ' "" ‘ q ""^' Qn Mu ' st,at,llto ot Henry VIII does not pro- 

tie,t ’ S W0,thy of note that, the Courts in America have held 

hat a covenant ,n a lease giving the lessee option to purchase 

h " ™ nn,n « with the land, and passes to the assignee 

iJffan T N’C; '[/i P m h f lly onforcecalll ° h >' him- Kerr v. [702] Day l3j, 
fhifSni 5,£ y. Miller 0>), IKnse v. Jackson 16). Upon 

C n n 1 S M COn ™ Q of ]udicial npinion in that country. 

K tinning to the case of Woodall v. Clifion (7) Romer 1 1 in 

1°* the judgment of the Court of Appeal took iarc to distinguish 


U) [lmj 10 H. L. (J. R67. 

(2) 119051 2. uh. 257. 

VcLafi 850 ’ U rS - St ‘ 112 • 

(4) H868) 9 Oalif. 662; 70 Ain. Deo. 


078. 

I6» (1902) )86 Calif. 1BR ; 89 Am Bt. 
hep. 120. 

U ) (18931 24 Orog. 89 ; 92 Pao. 1027. 
(7) [1906] 2 Oh. 267, 278. 
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the covenant bhen before the Court from a covenant for the continuance 
of a term. lie observed: — 

It (£. e., the covenant) is not a provision for the continuance of 
the term, like a covenant to rmew, which has been hell to run with the 

reversion, though the fact that a covenant to renew should be hold to run _ 

with the land has by many been considered as an anomaly, which it is too 36 C. 675 =1 
late now to question, though it is difficult to justify.” LaLr he continues y 

—“It is, to our minds, concerned with something wholly outside the C ,J ^ 3 ‘ 
relation of landlord and tenant with which the statute of Henry VHI wa-> 
dealing.” 


It is clear that the performance of the covenant with which we are 
dealing, has not the effect of putting an end to the relation of landlord and 
tenant in regard bo that portion of the ija'a meiial for which the mociir- 
ra t might he granted. It is in essonce a covenant for an extension or 
continuance of bhab relation in perpetuity at a fix *d rent concerning a 
portion of the land demised. It cannot be predicated of this covenant 
that it is one concerned with somthing wholly outside the relation of land¬ 
lord and tenant.” 

One very important test whether the 'benefit or burden of a coven¬ 
ant or contract in any particular ca Q e runs with the land or nob is whe¬ 
ther such covenant or contract in its inception binds the land. If it 
does, it is then capable of passing with the land to subsequent assignees ; 
if it does not, it is incapable of passing by mere assignment of the land. 
There can hardly be much doubt that the convenant in question 
is one which in its inception binds the land. In the case of 
[703] Rogers v. Hosegood (1), Collins L. J. (now Lord Collins) in deli¬ 
vering the judgment of the Court of Appeal after discussing several 
authorities observed as follows “ These authorities establish the pro¬ 
position that, when the benefit has been once clearly annexed to one 
piece of land, it passes by assignment of that land, and may be said bo 
run with it, in contemplation as well of equity as of law, without proof of 
special bargain or representation on the assignment. In such a case it 
runs . nob because the conscience of either party is affected, but because 
the purchaser has bought something which inhered in, or was annexed to, 
the land bought.” This observation was no doubt made with reference 
to the case of vendor and purchaser, but I apprehend it is equally appli¬ 
cable to the case of lessor and lessee. Another test laid down by the 
House of Lords in the recent case of Dy son v. Forster (2) is whether the 
covenant affects the nature, quality or value of the land. The ijara 
lease, with a covenant for a mocurrari is undoubtedly more valuable 
ban it would be without such covenant. 

t I» therefore, think that this contention equally fails. In this view 
jY 13 Perhaps needless to notice the argument of the respondent, namely, 
hat there are no express words in the ijara lease which would make the 
covenant binding as between the assignees of the parties, or in either of 
bo two Indentures which are capable of passing the benefit of the co¬ 
venant to the assignee. But as this point has been argued at some 
length, I desire to state my views in regard to it. The ijara lease ex¬ 
pressly provides that “ all the terms of this pattah shall be fully binding 
u Pon me and my heirs and representatives and upon you and your heirs 
and representatives.” It was said that the words “ terms of this pattah 
referred to the usual covenants between a lessor and a lessee and 


(1) [1900 J 2 Ob. 888. 


(2) [1909] A.O. 98. 
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did net. include any unusual or collateral covenant like the one 
in question. J am unable to assent to this argument, 'l&ken along 
with the rest of the document the words are too clear to admit of any 
such interpretation. If this argument were [704] sound, it would lead 
to this result that it the lessor died the day after the execution of the 
36 C. 675 = 1 ijara lease, the covenants tor the putni lease and the mocurrari lease 
I. C. 626= C respectively would cea c o to bo operative Ibis indeed is clearly opposed 
C. L J. 823. manifest intention of the parties. 

By the Indenture, dated the 26th May 1890, “ all rights whatsoever 
and interests in, or ovei the land *and’ all claims and demands whatsoever 
of the said vendors in and to the property ” are assigned by R. Watson & 
Co. to R. Watson & Co., Limited, and by the Indenture, dated the 15th 
April 1906, “ all manners of rights’’ are assigned by R. Wasbon & Co., 
Limited, in favour of the defendant No. 1. It follows, therefore, that 
the defendant No. 1 was entitled to the benefit of this covenant and bo 
enforce specific perfoi mance of it, if not debaired from doing so, on any 
other grounds. 

The fouith branch of the third ground is that specific performance 
would have been refused on tiro ground of laches. As regards this, the 
Court below has held that as the buildings on the 1 mil had been completed 
before 1887, if K. Watson A: Co. or thoir assigus wero entitled to have a 
mocurrari of those lands under the covenant, time began to run against 
them for that year and consequently Mabhewson’s application to the 
manager lor the mocurrari which was made in .Tune 1901 was hopelessly 
barred. I do not think that this is a correot viow T of the law. Time 
could not run against the covenanbeos or thoir assigns unless there was 
demand on their part and refusal on the part of the covenantor or his 
assigns. There is no suggestion, far less any evidence, that any demand 
for the mocurrari had been made provious to June 1901. 

The fifth branch of the third ground is that specific performance 
would havo been refused on the ground of hardship. The Court below 
has hold that specific performance would have been refused, because, on 
the land for which mocurrari has been given, certain religious festivals 
are annually celebrated ’ny the Rajah of Beovbhoom and his people. 


It seems to me that this hardship is more apparent than veal, because 
notwithstanding the occupation of this area by [706] R. Watson 
& Co. ever since 1883, religious festivals have continued to he held there 
annually without any difficulty. 

I shall briefly notice a point mentioned in the judgment of the Court 
below hut not relied upon by tho respondents in the argument before us 
that the covenant is void for 1 want of consideration, and specific perform¬ 
ance would have been refused on that ground too. 

It is enough to say that 1\. Watson & Co. advanced to the plaintiff's 
fabhov a loan ol rupees sixty thousand for tho purpose of liquidating his 
debts and it was in consideration of this advance, that the plaintiff’s father 
executed in their favour tho iji.ra lea c o containing among others, the cove¬ 
nant in question. This loan is a sufficient consideration for each and 
every one of the covenants on the paifc of tho lessor. 

1 he fourth ground is that the manager had no power to execute a 
viocurrari lease of any land falling within one or more of the exoepted 
parcels. This point I need not discuss as I have already held that with 
the exception of tho portion on the south, the vwcuiroyi does not embrace 
any land forming patb of tho excepted parcels. Tho lower Court has held 
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that the Deputy Commissioner held no judicial enquiry, in the sense 
that he did not examine witnesses on oath in order to determine whether 
the «' ocurr&ri included any of the excepted parcels. I do not think it 
was necessary for the Deputy Commissioner in conducting his enquiry 
before granting the mocurrari to examine witnesses on oath or record their 
depositions. It would be enough, in the circumstances of this case, if he 
made a full and complete investigation in the matter and this, in my opi¬ 
nion, he did. He gave the proprietor every opportunity of representing 
his views on the matter; he took the opinion of the Government Pleader 
and he personally inspected the spot and examined, though not on oath, 
several persons in the locality for the purpose of verifying the correctness 
of the statements of the parties. This is shown by the orders recorded 
in the continuous order-sheet, and by Mr. Clarke's evidence. 

I think, however, that through mistake on the part of H. 
Mathewson and the Deputy Commissioner the land which I 
[706] have held to form part of Indkuri Bazar was included in the 
mocurrari , which should therefore be rectified by excluding that area 
from it. 
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Besides in the mocurrari lease the right of the zemindar of Bara- 
bhum and of his people to hold once every year the usual Ind festival only 
in the site called Indtar has been reserved. The right to hold the other 
religious festivals has not been reserved. I think that in addition to the 
Ind festival, the right of the zemindar of Barabhum and of his people to 
hold the annual Banabhojan and Bhejabciida festivals as heretofore, should 
also be reserved in the lease in express terms. It is clear from the evi¬ 
dence adduced on both sides, that these festivals are old religious institu¬ 
tions in which the Raja and all the people of Pergunnah Barabhum take 
part. They were in vogue when the ijara lease was granted and have been 
celebrated annually at fixed periods since that time. The plaintiffs, 
father, if the mocurrari had been executed by him during bis lifetime 
could not have deprived the people of barabhum of these rights, which 
are in the nature of customary rights. Moreover, when R. Watson & o. 
seleoted this particular site for occupation in anticipation of the mocurrari 
lease, they were fully cognizant of the nature of the locality, and of the 
burdens to which it was subject. They and their successive assignees 
have ever so long submitted to these burdens without any demur. .Pre¬ 
sumably, therefore, this inconvenience is not so substantial m egree as 
to interfere with the free and comfortable enjoyment of the land. 


The result, therefore, is that the appeal is partially decreed, the judg¬ 
ment and the decree of the Court below are set aside, and it is ordered 
bat in lieu thereof a decree be made rectifying the mocurrari lease, 
ated the 25 the May 1903, by excluding from it the land inclosed within 
be thick black line drawn by us and marked on the Commissi mer s 
map with the letters P. Q. R. S. T. U. V W and X (which 
map with the lines so diawn shall form part of this decree) and by 
eclaring its subject not only to the right to hold the I«d festival, but 
.!*> to the right of the zemindar of Barabhum and of h.s people to 
707] hold once annually at fixed periods and in the same> manneias 
ieretofore the Bhejabenda or otherwise called Lakhya bendya n 
banabhojan festivals, and declaring that subject to this rectificatio , ^ 
Mocurrari lease stands good and is binding and operati P 

ilaintiff. 
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As the appellant No. 1 has only partially succeeded, he is entitled to 
three-fourths of the costs. 

As the defendant appellant No 2 was male a party upon the objec¬ 
tion of defendant No, l ho is not entitle! to any costs cither in this Court 


— or in the Court below. 

33 C. 673=1 Against the decree of the Court below directing that the plaintiff do 
C L j 2 523 9, get possession of the mocurrari lands in payment of Rs. 5,000, as compen¬ 
sation. the respondent has preferred a cross-appeal, and it has been con¬ 
tended on his behalf that as the ijara lease was for a limited period, the 
lessees or their assignees are not entitled to any compensation for the 
structures built by them on the land. As the appeal is decreed this 
cross-appeal necessarily fails. Wo make no order as to cosbs in the cross- 
appeal. 

Richardson, J. I agree generally in the conclusions arrived at by 
my learned brother but with groat deference I am not prepared bo commit 
myself to all the reasoning on which he has founded himself. It is per¬ 
haps right, therefore, that I should as briefly as possible state my opinion 
in mv own way. 

Tn regard to the preliminary plea of limitation which is raised on 
behalf of defendant No. 2, I agree that in this Court wo are bound by 
authority to accept this plea : Abdul Rahiuan v. Amir Ali (l). The law 
has now been altered and the matter possesses no interest for the future. 
I am doubtful, however, whether it can bo *aid that the defendant 
No. 2 was improperly joined as a party to the suit under section 32 of 
the old Civil Procedure Code or Rulo 10 of Order I of the Now Code. 
Tn tho circumstances, however, having regard especially to the late 
[708] stage at which tho plea was raised, I assent with some doubt to 
tho order which my learned brother proposes to make. 


t 


As to tho omission to serve a notice to quit, on defendant No. 1, we 
are dealing hero with a claim to hold land under a permanent lease 
(mocurrari maurasi), and it appears to me that tho current of authority in 
this country is decidedly in favour of tho view that when such a l^ase is 
attache 1 on the ground that it is void or voidable the case which it is 
sought to establish is that the person who has boon purporting to hold as 
tenant under the lease, was never a tenant in fact, bub a trespasser ah 
initio. Tb would seem to follow that while on the one hand ho is at 
liberty to rely on adverse possession for the statutory period as a defence, 
though of course be cannot obtain a larger interest than he affects to have 
exercised on the other hand ho is not entitled to a notice to quit. Money 
paid as for rent under an invalid lease may perhaps bo regarded ns 
money paid on account of mesne promts. 'The question has often been 
discussed and T need not do moro than mention some reported oases. The 
cases of R >m Kanai Ghosh v R ja Sri Sri Tlari Naraq'in Sinqh Deo 
"Bahadur (2) and Shama Char an Nandi v. Ahhr'im Goswami (o) dooided 
in this High ^ourb, may bn cited, an 1 reference mav also bo made to tho 
judgment of Patty J. in Thaler* Fates inqi Dvf^aji v. Bo^anji Arde&hit 
Dalai >4) and to tho cases of Seshamma ShHtati v. Ghickag i Htg'-ve (5) 
and Parammmram Mnmbannoo v. Krishnm Tenqal (6'. 

These preliminary pleas being disposed of, I agroe that the plaintiff’s 
case was base d in the plaint entirely on fraud and misrepresentation. 

(O u003} T. T.. n. 27 517. 

(51 110021 T. fi. R. 25 MH. 507. 

(0) (1902' I. h. R, 23 Mad. 835, 


O' (1007) I T,. R. Si ru 1. (U2 
(2) (1 f 05) 2 0. P. J. 510. 
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The statement; in para. 10 of the plaint that the Deputy Commissioner as 
manager of the Estate had exceeded his powers and jurisdiction, appears march 11. 

to mean this that he had exceeded his pcwers in giving a lease of lands to - 

which the covenent in the ij<xr a pattah did not apply, and is merely a ^fpeblatr 
corollary to the charge of fraud. I agree also that there is Q |VIL * 

no evidence to support the charge of fraud and no reason to q 675=1 

[709] suppose that the Deputy Commissioner suffered himself to be I. C 626=9 
misled by anything which was said by the defendant No. 1. On the C. L. J.523. 
contrary, the defendant No. 1 was held at arms length throughout the 
negotiations. It is stated in the plaint that the application for a lease 


was made in October 190 i. As a matter ot fact the correspondence 
began some months earlier in June. The lease was not executed till the 
25th May 1903. In the meantime, the Deputy Commissioner had heard 
all that the plaintiff had to say, had consulted the Government pleader of 
t-he District and besides directing enquiries through his officers had him¬ 
self made a local investigation as to, and formed an independent opinion 
upon, the question whether the iands of which a lease was claimed, were 
in whole or part lands excluded from the operation of the ijura pattah. 
The plaintiff No. 1 is ready enough to attribute mistake to the Deputy 
commissioner but his animus against the defendant No. 1 is such that he 
will not admit the possibility of any honest mistake on the part of the 
latter. In regard to the opinion of the Subordinate Judge on this part of 
the case his mind seems to have be6n coloured by the importance whicn 
be attached to the assertion that tho lease interfered with the oonduct of 
certain religious festivals, and ho appears therefore to have oeen unable to 
give a dry-and dispassionate consideration to the evidence. 


By way of further comment on the allegations of fraud, the remark 
may be made that while the fiaud attributed by the plaintiff to the defen¬ 
dant No. I consisted in fraudulent misstatements as to the lands included 
in the tjara pattah, his own statements, as to the lands excluded from 
the pattah are now found to be, to say the least, muoh exaggerated. 

As the charge of fraud cannot be supported, it might have been 
thought that the case would end here. But a number of other issues were 
raised in the lower Court apparently without objection by the defendants, 
and consequently a number of other questions have been discussed by the 
Subordinate Judge, in a confused and somewhat unintelligible judgment. 
It was no doubt natural that when the case came into Court 
[710] and its legal bearings came to be better understood, by the plain¬ 
tiff’s advisers, an attempt should be made to set aside the lease not only 
°n the ground of fraud but on any other ground which ingenuity might 
suggest. It is these subsidiary contentions which give rise to the greatest 
difficulty. 

The most plausible of these contentions is this that, fraud or no fraud, 

lease was beyond the powers of the Deputy Commissioner under e 
Cffutia Nagpur Encumbered Estates Act. I agree that the wide powers 
conferred by section 17 of the Act must be limited on general principles 
m fc be Way suggested. I agree further that in spite ot this limitation, the 
existence in the present case of the covenant in the tjara pattah must do 
^ken into account, and I think that unless there are any other yiovisicm- 
of the Act which stands in the way, the Deputy Commissioner ^^ un saic- 
to>n under section 17 in the ordinary course of management to grant, W1 “ 
toe sanction of the Commissioner, a reasonable lease m P™°ce ot 
°°*m»nt. But then it is urged that the covenant was a liability to wm 
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|.u P estat- or the estate itself was subject, and that the 

MARCH 11. Deputy Commissioner was barred by section 7 from admitting the claim 

_ * v ,« f Uq a hnpn ^iven Moreovor, tho defendant No. 1 

- because no notice ot it nau oecn . ... , 

affbllajb barred {rom instituting a suit to enforce the covenant both under 

section 5 and under section 3, the latter section having been held to apply 
36 3. 676=1 not only to proceedings pending at the date ot an order under -®cti°n 2 
1. C 626 -9j but also to proceedings thereafter taken: Kamcshar Prasad vBhtkhan 
C. L. J. 523. T3 ara i n Sinah (1) As bo bheso contentions while I think that the Act 

requires express notice of » debts " and " liabilities ’’ and that constructive 
notice is not sufficient. I agree that having regard to the scheme of the 
Act, the mere absence of notico of the claim is not a valid ground for 
setting aside the lease. The Act is not scientifically drawn but is a rough 
and ready measure applicable to a backward part of the country. I think 
that may, in the respect refeired to, bo reasonably interpreted in the 
manner indicated by my learned brother. It may be mentioned in passing 
that the scheme of [711] this Act differs from that of the Act which the 
Privy Council had to consider in Wagheh Ragsanji v. Shekh Maslmtn 

(2j 

I do not think that it is necessary to consider in detail the various 
arguments employed at the bar to support the proposition that the 
covenant is nob one of which specific performance could have been 
enforced. This contention was urged foi the purpose of showing that 
the loase is not one which tho Doputy Commissioner should have granted, 
but as Mr. Hill observed thoro is a considerable difference between a suit 
for specific performance and a suit to set aside a completed conveyance. 
By way of illustration I may rofor to \\ tide v. Gtbson (^). lheio was 
no such vice in the covenant as would rondor it void and inetloctual for all 
purposes, so that thoro would be no consideration at all for its performance. 
The covenant was capable of being interprotod and acted upon as between 
lessor and lessee. Tho estate being undor tho management of the Deputy 
Commissioner, he took legal advico and oxocutod a leaso which he con¬ 
sidered to be a fair leaso in the circumstances 11 is boyia fides has never 
been disputed and it has now been found that there is no ground tor 
impugning the bona fidts of the defendant No. 1. No doubt the Deputy 
Commissioner says that ho would not have exoouted the lease if he had 
nob thought that tho estate was bound by it. But an arrangement was 
concluded and the covonant was resolved into tho executed lease. So far 
as tho covenant was vaguo and uncertain, its meaning has now’ been fixed. 
If it did not run with tho land—I think tho contrary is the case, but if 
that be assumed for the purposes of argument -it has now boon made fast 
to tho land. And so on as to the other contentions. No doubt, again 
there is a permanent alienation of tho land but it is not a voluntary 
alienation because a rent is rosorvod and it has nob boen shown that tho 
rent is inadequate. The Doputy Commissioner and the defendant No. 1 
appear to havo been mistaken in rogavd to a portion of the land demised 
and that mistake is being dealt with. For the rest, if the Doputy 
[712] Commissioner was mistakon at all, his mistakes were mistakes of 
law, and I can find no common mistake of fact and no common mistake of 
, law of tho kind equivalent bo a mistake of fact, which goes to the root of 

the executed contract and would justify us in saying that it is inequitable 
that the defendants should nob be allowed to retain tho benefit of this 


(1) (1*99) I. L. R. 30 Oft!. 609. 

W (1887) 1. L. R. 11 Bom. 651 ; L. R. 
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(8) (1849) 1 H. L. 0 606. 
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lease. For illustration, see Bingham v. Bingham (l), Soper v. Arnold (2) 
and Watson & Go. v. Sham Lai Mitter (3). It appears to me in the cir¬ 
cumstances that in reference to this aspect of the case as in reference to 
the charge of fraud, the plaintiff cannot take higher ground than the 
Deputy Commissioner might have taken if he had been the plaintiff. I 
hold, therefore, that the lease cannot be set aside for any of the reasons 
given to show that the covenant was not specifically enforceable. 

It may be mentioned that the defendants are putnidars of a con¬ 
siderable portion of the zemindari and they require the cutchery on the 
land for the purpose of transacting their zemindari business. The covenant 

in the ijara no doubt contemplated the building of a cutchery for this 
purpose. 

It has been already indicated that the powers conferred by section 17 
are not absolute and unlimited, and the substantial question which arises is 
whether in view of the facts and history of the case and the course of the 
dealings in regard to the land in dispute, the lease granted is a fair and 
reasonable lease in the circumstances. Subject to certain reservations the 
question may be answered in the affirmative. The Deputy Commissioner 
was acting in a fiduciary capacity and the defendant No. 1 knew this. 
Dut I can find nothing which amounts to a breach of trust on the part of 
the Deputy Commissioner, and it is only by establishing a clear bieach of 
trust or confidence that the plaintiff can succeed. The reservations relate 
to part of the land which has been included in th9 lease and to the omis¬ 
sion of any provision in the lease in respect of two of the three religious 
festivals which according to the evidence are celebrated on or in the neigh¬ 
bourhood of the land demised. It 1713] was urged by Mr. Hill that the 
suit was not a suit for rectification hut the issues framed in the lower 
Court are wide enough to enable us to deal with these points, to which 
indeed the evidence was mainly directed. 

In regard to costs, I am inclined to think that as the plaintiff charged 
raud and failed and has also substantially failed on the whole case, he 
s ould pay the whole of the costs of defendant No. 1. But I am not pre¬ 
pared to go so far as to differ on this point from the order which my 
earned brother proposes to make. 

With these observations. I concur in the conclusions which have bean 

arn ved at. 


Appeal allowed in part ; 
cross-appeal dismissed, 
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Where io a mortgage suit a Receiver appointed by Court was directed to take 
; t po^cagion of iho prop.r -y in ouaicdy ol a person not a party to the suit ;— 

field. Lb<t such an order was made under a. 503, c’. (b> of the Civil PiO 06 - 
E dure (’ode (‘ ct XlV of 18S2), and was appealable under e. 588, ol. (24) 

Where a stranger to a suit o'aicQs under a ti;le paramount to that- cf the 
j parties, the juriaciiotioa cl the Court ;s not ousted by the mere assertion of the 

q existence of tho ciroumstance, but up in proof of the aotual existence of auoh 

_ oirouu,stanoo and upon judicial investigaiion. 

Bulk Singh Undhuria v. A Uradbaran Boy (1) and Mahomed Mcdhi Oaltstana 
v. Zuharra Begum (2) followed. 

[714] Uumc Pertad Make v Koonjo bchary 6 ha ha (3), Chunder Koomar 
Mundu\ y. Bahur Alt Khan 14), Sathti Charan Chatterjee v. Tarak Chandra 
ChnlUrjct i 6 ), Mahcvud Wahiduddia v Bakiman 16 ) and Mayot of Linden 
v. Cia: (7) referred to. 

T«o p09. j .caoor) lien of an agent attaches only upon goods or ohattela in 
reapeot of which the principal has, as against a third person, the right or power 
to create a lien; such lien h confined to tho rights of the principal in the goods 
or chattels at ihe tune when it attaches, and is subjeot to all the rights and 
equities ot third persons available against the principal at that time 

Attorney General v IGucman (3), Aturncy General v Walmtley (9 ll Mamina- 
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Aitkal by Rowland Hudson, t.lio intervener. 

I bo respondents John Piorpont Morgan and others, who were carry¬ 
ing on l>m inc-s in Calcutta undor tho name and stylo ol tho Dovelopinont 
Company, appointed tho appellant Rowland Hudson, by a power of-attor- 
noy, dated the 29th Juno 1904, to represent thorn and to take charge of all 
piopoity, moveable and immovoablo, and to superintend, manage, cultivate, 
cairy on and conduct their establishment and businoss in India. Sub¬ 
sequently tho appellant, by an agreement, dated tho 4th October 1905, 
became tho Managing Director of 1 ho Indian Development Company for a 
totm ot h \c years on a salary of ks. 1,250 a month and commission upon 
net profits so that tho total remuneration might not be loss than Rs. 1 500 
a month, with proviso that either party may determine tho contractual 
relationship by giving 12 calondar months’ notice of his intention to do so, 
and the ( ompany might, in lieu ot such nobico, determine it upon the 
payment to the appellant tho salary for one yoar calculated from tho 
dato of such determination. Tho appellant resigned tho office of Direotor 
under tho agreement on the 20th July 1906, but his services were not 
I n S ic°i 1SOcI NVlUl by theCom l )an y till tho 36th May 1908 after tho Com- 

L7 1 o J pany had gone into liquidation on tho 14th May 1908. In tho 

meantime, tho Company had appointed Messrs. Ootavius Steel*& Co. as 

their attorneys by a power-of-attorney, dated 30th May 1906, which, 

amongst other things, provided that tho power-of-abtorney previously 

granted by tho Company to Hudson on tho 29th June 1904, and all powers 

executed by him theroundor were to remain in full force and effect, until 

they woie invoked by tho Company or by Messrs. Ootavius Steel & Co., 
under tho power in their favour 
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The Company had executed two mortgages on the 22nd January 1908, 1909 

the first in favor of the plaintiffs. John Pierpont Morgan and others, and MAB0H 3 
the second in favour of Harman Klienwort and others. The first raort- appbllatb 
gagees filed a suit to enforce their security in May 1908 and, on an Civil. 

application under section 503 of the Civil Procedure Cole. 'Mr. Clarke “— 
was appointed a Receiver by the Subordinate Judge, and his appointmenf 3 j 6 q 
was sanctioned by the District Judge on the 12th May 1908. On the c.’l.J 563 - 
26th May 1908, on approval of the security offered by Mr. Clarke bo 13 C. W. N. 
was authorized to commence work as Receiver in accordance with the 654, 
order of the 12th May 1908, and the Receiver, in pursuance of such order, 
took possession of all the ^property, except the portion in possession of 
Mr. Hudson. 

On the 11th December 1908, the Subordinate Jvidge, on an applica¬ 
tion by the Receiver for an order directing Mr Hudson, the appellant, 
to make over the properties in his possession which he bad retained 
possecsion of on the ground that he had a lien on them under sections 

217*and 221 of the Indian Contract Act (IX of 1872\ in respect of money 

due to him for one year’s salary in lieu of notice, and also for 
commission and allowance due to him, and, on the materials placed before 
him on the affidavit of both sides, ordered Mr. Hudson to 'make over 
the properties to the Receiver. 

Against this order Mr. Hudson appealed to the High Court, and 
pending the appeal obtained a Rule (being Rule No. 102 of l r (H) for the 
stay of proceedings and an ad interim stay. 

The Rule and the appeal were heard together. 

[716] Mr. Zcrdb (Babu Joggopal Ghosa and Bobu Manmatha Nath 

Moofarjet with him), for the respondents, raised a preliminary objection 
that the order of the 11th December 1908 was not appealable. [The 
objection was overruled.! 

Mr. J. E. Godfrey (Babu Lalit Mohan Baneriee with him), for the 
appellant. The Subordinate Judge had no jurisdiction to make the order 
of the 11th December 1908 on the materials before him : that the appellant 
claimed a lien on the property and the Receiver in order to obtain posses¬ 
sion from him should file a suit so that the various questions relating to 
the lien claimed, the nature of the possession and the agreement of par¬ 
ties that would arise, might be properly gone into; that all that was 
necessary for the appellant to establish was a vr ; ma fac case of lien and 
that was obvious on the undisputed facts under section 217, 221 of the 
Contract Act, as he was nndenhtedlv an agent of the Company: s^e section 
182, Indian Contract Act (IX of 1882' and Story on Agency pp. 2-3. 

If the Subordinate Judge had jurisdiction in making the order, the 
appellant was entitled to retain possession until bis claim for money due 
for remuneration payable and for commission and services in respect of 
the property was satisfied, and that this lien was available against the 
Receiver just as much as it was against the mortgagor. 

Mr. Zorab. for the re c pondents. The order of the 12th May 1P08 
appointing the Receiver not being, challenged in time by the appellant, 
no appeal lies : that the appellant is an officer or servant of the Company 
and not an agent, and that consequentlv he has no juridical possession 
and that his custody of the properties which undoubtedly > elonge^ to the 
mortgagees is on their behalf and is liable to he terminated at the in¬ 
stance of the Receiver appointed by the Court in the mortgage suit, and 
Q ven f if^it be assumed that the appellant has a possessory lien his right to 
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1909 possession cannot; prevail against; the mortgagees or the Receiver appoint. 
March 3. ed by the Court at their instance ; and that the claim did not arise until 

- after the appointment of the Receiver on the 12th May 1908. 

A->PtLiiATE [717] Mr. Godfrey , in reply, pointed out that it was not open to 
Oivin. t * J0 respondents to argue that the appellant was only a servant of the 
36 C. 713=1 Company as they had never cancelled the power-of-attorney appointing 
I. G.’366=9 him agent, as they might have done ; and that even on the 12th May 
C L J 563= 1908 his claim for so much of fcho current month was in fact in existence. 
13 ® N Cur. adv. vult. 

654 . 

MoOKERJEE AND CaRNDUFF JT. We are invited in this appeal to 
discharge an order made by the Court below under section 603 of the 
Code of Civil Procedure o( 1882, under whioh one of the respondents, the 
Receiver appointed in a mortgago suit, is authorized to take possession of 
properties in the custody of the appellant who i9 not a party to the mort¬ 
gago suit. In order to appreciate the grounds upon which the propriety 
of the ordor is questioned, it is necessary to narrate the circumstances 
under which it has been made. 


On the 29th June 1904, the appellant, Rowland Hudson, was, 
under a power-of-attcrney exeouted by one of the respondents known 
as The Indian Development Company, appointed their attorney, 
and authorized to take possession of all property, moveable 
and immoveable, belonging to the latter and to superintend, manage, 
cultivate, carry on and conduct their estate and business in India. 
On the 4th Octobor 1905, Hudson entered into an agreement with 
the Company, under which it was arranged that he would aot as 
Managing Director for a term of five years from the 1st July 1905. The 
agreement provided that while either party might determine the 
same by giving twelve calendar months’ written notice of his intention to 
do so, the Company might, in lieu of giving notice, at any time determine 
it upon payment to Hudson of salary for one year calculated from the 
dato of such determination. The agreement further provided that Hudson 
as Managing Director was to receive a salary of Rs. 1,250 a month, 
besides Director's fees and a commission upon the net profits, so that his 
total remuneration might not bo loss than Rs. 1,600 a month. On the 
30th May 1906, the Company appointed [718] Octavius Steel & Co. as 
their attorneys, but by this deed it was expressly provided that the power- 
of-attorney previously granted by the Company to Hudson on the 29th 
June 1905, and all powers executed by him thereunder, were deemed to 
remain in full force and effeot, until they were revoked by the Company 
or by the now attorneys under the power vested in them. Meanwhile, 
there had been a correspondence between Secretary of the Company and 
Hudson as to the status of the latter, and on the 20th July 1906 Hudson 
resigned his Managing Directorship. On the 22nd January 1908, the 
Company executed two mortgages, the first in favour of the present plain¬ 
tiffs, John Piorpont Morgan and others, and the second in favour of 
Harman Klienwort and others. The first mortgagees, under the terms of 
the contract with them which we are informed was in the nature of an 
English mortgage, were entitlod to possession upon default of payment 
and therefore to have a Reoeiver appointed in respect of the mortgaged 
premises at any time by an application to Court. On the 9th of May 
1908, the first mortgagees commenced an aotion to enforoe their security 
and made an application under seotion 503 of the Civil Procedure Code 
for the appointment of a Reoeiver for the better management of the 
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mortgaged properties. The Subordinate .Judge made an order for the jgog 
appointment o£ a Receiver on that very day, and nominated Mr. Clarke, march 3. 
of the firm of Octavius Steel & Co. as a fit and proper person. On the 
12th May 1908, the District Judge sanctioned the nomination, and 
Mr. Clarke was appointed with power of delegation for local management 4VlL 
and power to arrange finances. The Receiver was called upon to furnish 38 0 713=rl 


security to the extent of three lakhs of rupees within seven days. On the 356 *9 
19th May following, the period within which the security was to be 583 a 

furnished was extended to the 26th May, and on the latter date, it was 694 
reported that security had been furnished. The security was approved 
and Mr. Clarke was authorized to commence work as Receiver in accord¬ 


ance with the order of the 12th May. Meanwhile, on the 14th May, 
the Company went into liquidation, and on the 26th May 1908, the 
[719] services of Hudson were dispensed with. The Receiver took pos¬ 
session of all the mortgaged properties, excepting the portions now in dis¬ 
pute which were in the possession of Hudson. The latter on the 22nd 
June 1908 informed the Receivor that he claimed a lien on the proper¬ 
ties in his possession under sections 217 and 221 of the Indian Contract 
Act, for one year’s salary due to him, as his services had been dispensed 
with without notice, as also for the salary and allowances due to him from 
the 1st to the 26th of May 1908. The Receiver reported the matter to 
the Court, and upon the materials placed before the Subordinate Judge in 
the affidavits of both sides, he directed on the lith December 1908 that 
Hudson should make over the properties in his custody to the Receiver. 
Hudson has now appealed to this Court, and on his behalf, the validity of 
the order has been attacked substantially on two grounds ; namely, first , 
that as he is not a party to the mortgage suit, it is not competent to the 
Court to deprive him of possession of the properties in dispute ; secondly , 
that, if the Court has jurisdiction to deal with the matter, he has a statu¬ 
tory Hen upon the properties, which entitles him to retain possession as 
against the Receiver. In answer to these contentions, it has been argued 
on behalf of the respondents, first , that the appeal is incompetent inas¬ 
much as the first order of the 12th May ITO8, by which the Receiver was 
appointed, was not challenged in time ; secondly , that the position of the 
appellant is not that of an agent of the Company but of an officer or 
servant, that he has consequently no juridical possession, and that his 
custody of the properties which undoubtedly belonged to the mortgagors 
is on their behalf and is liable to be terminated at the instance of the 
Receiver appointed in the mortgage suit ; and thirdly , that even if Hudson 
be assumed to have a possessory lien, his right to possession cannot pre¬ 
vail as against the mortgagees or the Receiver appointed by the Court at 
their instance. 


As regards the preliminary objection taken on behalf of the respond¬ 
ents, we are of opinion that there is no substance in it. The order of the 
Subordinate Judge of the 11 th December 1908, under which the 
Receiver is authorized to remove Hudson and [720] to take 
possession of the properties now in his custody, was undoubtedly 
made under section 503. clause ( b ) of the Code of 1882. That; 
order is consequently appealable under section 588, clause (24). ^ as 
not neoessary for the appellant to challenge the order of the 12th May 
1908 by which the Receiver was appointed. He was no party to that or¬ 
der, nor does it appear that he had any notice of it. He was not attested 
by the proceedings for the appointment of a Receiver, till the a or 
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an attempt bo deprive him of possesion of the disputed properties As soon 
as there wa-an adjudication b»twem him an 1 the Receiver as bo the tibia 
of the labbe r bo remove him Irom pisses^ion, ho became entitled bo question 
the validiby of bhe ad verso order Wo must consequently overrule the 
preliminary objecbion and consider bhe case on the merits. 

Tho first point taken on behalf of the appellant raises the question, 

: whether the Court has jurisdiction to remove from possession a person who 
claims under a title paramount to that of the parties to bhe litigation in 
which the Receiver is appointed. On behalf of the appellant, it is argued 
broadly that theOnirb has no jurisdiction to do so, and that as soon as a 
Receivor finds that the subject-matter of the litigation is in the possession 
of persons who claim under a paramount title, he, as well as tho Court 
from which ho derives authority, must withhold their hands In .our opi¬ 
nion, this contention is not supported either by principle or by authorities. 
Sec ion 503 of tho Code of Civil Procedure clearly contemplates the 
removal from possession of persons who are not parties to tho suit, and tho 
last paragraph of the section formulates tho fco«fc to ho applied in cases of 
this description. In determining whether the Court should remove from 
possession or custody of property under attachment, anv person who is nob 
a party to the litigation, the test to he applied is, whether the parties to 
the suit or c orao or one of them have or has a present right so to remove 
him. If the intention of the Legislature had been that a person who 
was not a party to tho suit c hould not, under any circurasbances, 
bo depnved of possesion of the disputed properties, the Code 
L721J would havo made an appropriate provision to that effect. On the 
other hand, tho Code exprossly providos for the test to be applied in oases 
of controversy between tho Receivor and a Granger to the suit. It is 
argued, however, by tho learned counsel for the appellant that as soon as 
the stranger asserts a paramount title, the Court must stay its hands. In 
our opinion, this argument is opposed to reason and principle. If this 
were the true rule of law, tho action of the Court might bo paralysed by 
tho groundless abortion of an entirely unfounded claim. But as was 
pointed out by this Court in tho ca*o of Bndh Sinqh Dudh^ia v. Nirad- 

baranX 0 i,< 1), it ic an Hementary principle that when the jurisdiction 

of a Court to take cognisance of a matter brought beforo it is disputed, the 
Court must adjudicate upon the question. The jurisdiction of the Court 

nn°w Li’ y In* 0 a °'? rh ! on ° f existence of tho oireumstances 
• f . 110 . ° m ■ lo'oc its jurisdiction, but upon proof of their actual 

' ’! h,c * ,ratlo n; of Hi" application of this doctrine it is suffioi- 

(0) cinr'l t0 7r hn Ca Tr° ?',' Trw P, ’ rW VnlM v K oonjo Bcharv Shaha 

nhS) T- r C r S0 ( U J r - T »«fcioo Willow in u.vor of London v. 

judicially invpqf t? ° ^ 0llrfc deputed, tho matter must bo 

«, T 1 i- >' «»Pl»rt,a bv tho obootTO- 

iro lv,t lo *Tl'T »•*">* T. ww Bmm m. 

stranger to tho c, if J ^ o,n f’ 0( ^ ou ^ that when a person who is a 

pointed at the inctn nn ' l, . , ”, ro,;a ' n possession as aeainst the Receiver ap- 
--- nco o ,ho pa rties to tlv> litigation, it is proper for, and 

•a! WM) Marahi' 9C J8? ' tlS ^» g r • * 25 Oat 757 

(8) <1868)9 W. n 599 ® (1Rr ’^ L R - 2 R. T,. 238. 961, 263. 

• t) (1871) 8 B. L. H 315 7 llCiq91 , tl R 17 Cal. 995. 
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perhaps absolutely incumbent ou the Court to make an order for an enqui- 1909 

ry, because whatever may be the least expulsive corn so, coiibibten wi _ 

satisfactory enquiry, ought to be adopted in order that tee Uxnt -- ia no AppBMiATB 
[722] by its dominant power hole the property on which the parties to 0lVlIl . 
the suit have no claim and hold it in despite of the real o.vno^ , 1 713—1 

Court can find out who the real owners are, it shorn o so an 1 ^ c 393—9 

least expensive manner. No doubt, when the question arises whethe he ^ L j 563 _ 
Court should remove from possession a person who is a strangei to the 13 C W. tf. 
suit, the Court has a discretion which must be exercised judicially and no 654. 
arbitrarily. But the view that the more assertion of a paiamount title 
compels the Court to withhold its hands cannot be supported. bubsta ^ 1 ‘ 
ally the same principle has been adopted in the Nngiibi an “J 
Courts. Thus, it has been ruled in England that although the Q ^ 6Q 
the appointment of a Receiver is to remove the par ies u.. PA ; ver ; s 
from the possession of the property, if at the time w a , r : fc i e 

appointed, a party claiming a right in the subject-ma er u 

paramount to that under which the Receiver is appoin e i , 

of the right which he claims, the appointment of the 1 . e °® iv0 9 . , \r e \u y 

in possession: Evelyn v. Lewis Ul» Bryant v. Bu » when a 

Rilpin (Sj, Underbuy v. Bead (*j. In the American Courts also whe ^ 

Receiver comes into conliict with third persons, such. 1 interests 

appears, permitted to come in and be heard in relation to ttleir iinterests 

or they are given leave to bring a suit against bbe Rec l Recei- 

question of their rights. In other words, as ooserved in Alder ;" U an 0Q ^ K ?^ 
vers, section 193, * the Court will, in general, entertain such a ac¬ 
tion on affidavits only where it clearly appears that «he ac therefore 
began subsequent to the commencement of the action a person 

subject to the decree or order which has been made, or , t de 

holding the property has no legal right; but), as a ru » difference of ■ 

testimony is conflicting, and there is a reasonable ^ ou rfc the Court 
opinion as to which is entitled to possession of tue P P » lt of 
will not assume to try the title by hearing a .... j ( 5 , 

[723] assistance ” Musgrave v. Gray (b ), Gelpehe . determine 

Mncent v. Parker (7). It is obvious, therefore, that w 0ilant} by 

whether the Receiver is entitled to possession a^ against tL 0 PP ^ 
the application of the test, whether or not the par 10 s o 
or one of them have or has a present right so to remove aue s- 

The second ground taken on behalf of the appo an tb0 r j^t 

tion, whether he has a possessory lien entitled to prece e appellant 

to possession of the Receiver. As we have already 
founds his claim on the lien of an agent, while the res P° unne ces- 

oontends that he was merely a servant and not an ag • V10W 0 f 

sary for our present purposes to determine this Q^es 0 , ctaracter 0 f 

the possible litigation between the parties in w ion • fcQ pre j u dge 

the status of the appellant may be in controversy, we ^ af5eQb 0 £ the 

it. We shall assume, therefore, that the' ^PP e a t ^ 0 jndian Con- 

Company within the meaning of sections 2L7 . -preferential 

tract Act. But the question still remains t ? e conside- 

title to possession as against the Receiver 1 

ration of the third point taken on behalf of the re p — 

— ^ • _ -— -- ‘ _ . « 

(1) (1841) 8 Hate 172. 

(2j (1878) 10 Ch. D 166. 

• 13; (1871) L. B. 18 Eq. 298. 

(1) (1887) 20 Q. B. D. 209. 


(5, .1698) 123 Alabama 376 ; 82 Am 
State Bep. 121. 

(6) (I860) 11 Win. 164- 
^ 7 ) (1838) 7 Baige. N. x 66- 
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It is well settled that the possessory lien of an agent attaches only 
upon goods or chattels in respect; of which the principal has, as against a 
third person, the right or power to ereate a lien ; such lien if confined to 
the rights of the principal in the goods or ohattels at the time when it 
-w n aUacnes and,s SUIJ lect to all the rights and equities of third persons 

I. C. 356-=9 avalla,t>Ie a D a 'nst the principal at that time. We need not consider the 
0. L J 563= case mon °V or negotiable securities deposited with the agent, because 
13 C. W. N. no question as to how far they may he affected by the rights or equities 
65i. of third persons arises in the case before us. It is sufficient to say 

that the lien of the agent on property and goods is only given 

■ LL as the principal [724] himself has 

rights and interests in the property: Attorney General v. Freeman 

UI, Attorney General v. Walmsley (2), Mannmgjord v. Taleman 

UJ, In re Llewelltn (4), Feat v. Clayton (5). Upon the assume- 
tion, therefore that the appellant has a lien, he can enforce it subject to 
the rights of the parties as they existed at the moment when his lien 

accrued. His services wore dispensed with on the 26th May 1908 and 

any possible lien, therefore, which he oan claim acorued on that date 

anrnf nH° 1V r 0r ' bad been appointed on t h 0 12th May previously,’ 

for c; dm T n ° d ° ubt that ll,s fc'tle to possession acorued on that date ; 

does notu'ke eft n f tS P erS0QS - tho appointment of a Receiver 

does not take effect or date back by relation to a period prior to his 

“““ n , , b SOemS bo us als ° tbafc tb e appointment of the Receiver 

be aWe fn t k h an 0rder of a PP° IDt “ent, although he may not 

approved t0 The j^ Cbua P oss ® ss *°n of the property until the security is 

v 1Q0R w T VOr ’ fcherdore - took bbe P r °P eit >’ as > b was on the 
at 1 iiL 19 n’ *° r0 pl ° P ° rby ’ on winch there are valid liens existing 
at the time of his appointment, has come into possession of tne Receiver 

he Receiver must clearly hold the same subject to such l ens and h s 

e^'Sc 6 ; w^find h d : vt . st tb : l r r viously iioqimed - 

S) !L Ouinj v w ! JCOn takon by tbe ^upiemo Court of the United 

s .h “ TCI™ 0 /- ffsjsi t * —*» - *£££ 

»ade t °wS ’t”h.‘ V0U ,' °‘ 22nd S& 

payment'an i J “ OU8ay0OS W0I ° entitled to possession upon default o 

SZl then n T, a Be °° iVOr a PP° lnt0d by «* ^ourt. On what 

ing thf’ho ha’s a statutor° nt , 0Ilded U,e Hen of tho “PPeHant. assum- 
221 of the lndi»n r ^ ' 0D * S an a8tnt undor sections 217 and 
[7261 the mor^nff« n cV C °u tra0t Acb » P revail against tho rights of 

plaintiff daims came into Sugeesbcd tbat tbo lieu under whioh the 
CfempanyTent intoHiouS?!! T“° e °“ thu 14tb May ^08 when the 

we dispensed with is services. Even it 

question at issue, bocauso in ?, Coiroot ’ lb doos nob in an J’ way affeob the 

appellant cannot’prevail oirhfi ° '} ew . wo take, the lien set up by the 

title to possession ot the ° V01 b 10 llebbs o{bbo mott B a Soes or of the 

suit, he is liable under stotion 503 ? f raneer bo the mortgage 

----^ 01 bbo Rode to K e removed from posses- 


( 1 ) flHitti n m. & W. 694 
(1843) UM.& W 179 
(8) (184&; 1 Coll. 670 ; G6R. R, 289, 


(4) [1891J 8 Ch. 145. 

[6) Ll« 06 , 1 Ch. 659 . 

16) (1591) 115 U. B. 82. 
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sion, because at the time when the Receiver was appointed, his lien had 

not accrued, and the mortgagees plaintiffs had a present right to remove 
him. 

The result is that the appeal fails and must be dismissed with 
costs. 

The Rule which was obtained for an ad interim stay of proceedings 
must also be discharged. We make no order as to costs in the Rule. 

Appeal dismissed. 


36 C . 726 (=1 I. C. 5«B=iO C. L J. 189.) 

[726] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Carnduff. 


Ananda Kishore Chowdhry 


V. DaUB THAKUBAIN.* 


[9th March, 1909.] 


Parliticr.—Estates Partition Act (Bengal Vlll of 1876), t. 69, and {Bengal V of 1897), 
• 2, cl. (6 )—Private Partition—Proceedings commenced under Act V of 187- iB.G ) 
whether governed by Ait V of 1897 (B C.j—Partition by Collector, whether open to 
objection—-Limitation Aci {XV of 1877), Sch. II, Art. 14 -Ord’r-Sheet, ex parte entry 
in—Specific Relief aci (/ of 1877), 8. 42 —Dispossession during pendency of suit — 
Plain*, amtndment of. 


Where a partition proceeding commenoed under s. 63, of Aot VIII of 1876 
(B. 0.) before Aot V ol 1897 (B. Oj oame into operation, and the Subordinate 
Judge decided that the suit was not maintainable under the provisions of 
Aob V of 1897 iB. 0.) : 


Held , that under s. 2, ol (6), Aot V o! 1897 (B. G) where a suit had been in* 
stituted under Act Vlll of 1876 iBC.i all subsequent proceedings for partition 
must be oarried on under Aot Vlll of 1876 (B.C. ) as if Aot V of 1897 B.Q.) 
bad not been passed, and the question ol the maintainability of the suit 
should have been determined with reference to the provisions not of Aot V of 
1897 (B.C. ) but of Aot Vlll of 1876 (B.C.) 

Where an applioation for partition fulfilled the requirements of ss. *18 and 
19 of Aot Vlll of i876 iB- C.) and objection under s. 12 o! Aot VIII of 1876 
B.O.) was disallowed by the Collector, and the order of the Oolleotor was 
upheld by the Board of Revenue, and the partition, was proceeded with : 

.Held, that under s. 12 of Aot Vlll ol 1876 (B.C.) the Colleotor had no 
jurisdiction to make the partition. 

Where the Board of Revenue on appeal deoided that the private partition 
set up was not established and the Colleotor proceeded with the partition, and 
subsequently in a bu h to aside the partition by the Collector it was deoided by 
the Subordinate Judg 6 the finding ol the reality ol the alleged partition 
by the Revenue Court ™ aB ocnoluBive and that the Civil Court bad no jurisdic¬ 
tion to investigate th® competency of the Colleotor to make the partition in 
view of s. 12 ol Aot Vlll ot 1876 (B.O.): 


Held, that the Civil Court was competent to decide the matter in controversy 
and that, therefore, the euis was maintainable. 

£72 v] Wheie in a partition suit commenoed under Aot VIII of 1876 (B. 0.) 
the provisions of a. 25 ol Aot V oi 1897 (B. 0.) were applied, and it wa<* decidid 

that the suit waB barred; 


Held, that provisions ol s. 25 of Act V- of 1897 (B. C.) were not applicable 
but the corresponding Eeot.on oi Act VIII ol 1876 iB C ), and that the salt was 
not barred under that section or under Art. 14 ot the Limitation Act <XV of 

1877). __ 


• Ainat ht m OiiRinal Dtciee, £©. J72 ci U07, against de0fflfl ol 
^ bika Cbaian Butt,Add). 8ub. Judge of Darbbanga, dated March 9,1907. 
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Laloo Singh v. Puma Chandra. Bamrjie (1). Raj Chandra Roy v. Fanju&d,n 

Uoue-n (i ),Bartndia Lai Khanr. Jogi Ban (8) and Aammdtn v. llhan 

Chandra De u (L tsferced to. 

Parbatt Naih Dull v Rajmohun Dint (6) distinguished. 

An ex parte entry in the order sheet of the Collector is no evidence of poesei- 

sion of a party. 

Mir Tapurah Botncin v, Gopi Naram (6) referred to. 

An amendment ot the plaint would be allowed when the plaintiff had been 

dispossessed during the pendenoy of the suit, so as to make it appropriate to 

suit for possession. 

Jugdeo Singh v Babtbullah Khan (7) followed. 

rR«i Hal 662* 87 I- 0. 66—21 O.W.N. 945; 39 Cal. 353; 49 1. C. 966, 16 0. W. N, 
689 ;7610 1086; 83 1.0 146=39 0. L. J. 451=1921 A. I. U. Gal 913.J 

APPEAL by Ananda Kisbore Chowdhry and others, the plaintiffs. 

The plaintiffs appellants are the members of a joint Hindu family 
and the owners and proprietors of 8 annas share of Mehal Rohan Bho- 
wanipur original with dependencies pargana Ahis, bearing Touzi Nos. 1 
and 2, and the defendants respondents, the owners of the remaining 8 

annas share of the said mehal. 

f J he plaintiffs alleged that the said mehal had been partitioned bet¬ 
ween the ancestors of the plaintiffs and the defendants and the plaintiffs’ 
ancestors and thereafter the plaintiffs held possession of the 8 annas share 
of the said mehal which fell to their lot, and that said privately partitioned 
putties were settled and confirmed by a judgment of the Subordinate 
Judge of the Tirhut, dated the 6th July 1856; and that under a survey 
operation which was completed in 1309 Fusli, the private partition was 
allowed to stand, except that 129 bighas 10 cottas 8 dhur of land of the 

said mehal were kept joint by the Survey officers. 

[728] It was also alleged that partition proceedings started by 

the defendant in 1884 before the Collector of Darbhanga, the plaintiff’s 
objection that the mehal had already been privately partitioned, and that 
the Collector could not partition it again prevailed, and the petition for 
partition dismissed on the 14tb ol July 1895. But on appeal by tbo de¬ 
fendants to the Commissioner of Patna, the order of the Collector was 
reversed and the partition proceedings ordered to be . proceeded with, and 
the same was confirmed, on appeal, by the Board of Rovenuo subsequently. 

The cadastral-survey operations commenced in 1307 Fusli , corres¬ 
ponding with 1899-1900, and the putties of bho plaintiffs and the defen¬ 
dants as formerly partitioned under the private partition allowed to remain 
in taob, and the objeotions of the defendants to the same rejected, and the 
order made absolute on the 22nd February 1899 : that thereafter the par¬ 
tition proceedings were again taken up, and the plaintiffs filed aa objection 
on the basis of the aforesaid survey papers, whioh was rejected on the 25th 
April 1902 ; and an appeal by the plaintiff from the said order was dis¬ 
missed by the Commissioner on the 25th September 1902. 

The Deputy Collector proceeded with the partition proceedings. The 
plaintiffs thereupon filod an objection on the 23rd September 1904, whioh 
was rejected on the 3rd April 1905, and the appeal against the said order 
dismissed by the Collector on the 26th April 1905, and by the Commis¬ 
sioner on the 3lst July 1905, and by the Board of Revenue on the 21sb 


(1) D896) I. L B. 24 Cal. 149. 

( 2 ) 11901) I. L. B 82 Cal. 7 16 . 
(8) (1906) I. L. B. 82 Cal. 1107. 
( 4 ) (1906) I. L. B. 88 Cal. 698. 


16 ) U901) 1. L. R. 29 Cal. 867. 

( 6 ) il907; 7 0 L.J 261,269. 

(7) (1907) 6 0. L.J. 612. 
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December 1905^ The partition proceedings went on and the ease was sent 1909 
up to the Collector of Oarbhanga under section 58 of Act V of 1897 fB.C.) Masob 9. 
for his approval of the taktabanli, in the absence of the plaintiffs, and the “" atb 
same was approved of by the Collector on the 8 th March 1906, The Qiviii. 
plaintiff thereupon brought the present suit for a declaration that the —— 

properties, the subject-matter of the suit, having been privately par- 36 C 726=4 
tifcioned, could not be partitioned again by the Collector under the » c C L 8 * 9 -*° 
Estates Partition Act. The Subordinate Judge dismissed the plaintiffs’ 
suit. Against that decision the plaintiffs appealed to the High Court. 

[729] Babu Jogesh Chandra Roy and Rajendra Chandra Guha, for 
the appellants, contended, fi'St, that the suit was not maintainable under 
the provisions of Aot V of 1897 ; secondly. that it wis barred by limita¬ 
tion under section 25 of Act V of 1897 ; third'}/, that under section 119 
of Aot V of 1897 the plaintiffs were precluded from questioning the 
validity of the order made by the Revenue Court; and fau-thl’j, that the 
suit was barred under section 42 of the Specific Relief Act. 

Babu Satish Chanlra Ghosc, for the respondents, contended that the 
decision of the Revenue Courts upon the question of tho reality of an 
alleged private partition was conclusive between the parties, and the Civil 
Court bad no jurisdiction to investigate whether or not it was competent 
to the Collector to make the partition in view of the provisions of seotion 
12 of Aot VIII of 1876 read with section 148 of that Act. Reference 
was made to sections 11. 21, 31, 32 and 149 of the same Act and to Rax. 

Narain Das v. Shama Nando Das Cho'iidhry ( 1). 

Moo'KE°jff, AHT) CARNOUFF JJ. This is an anpeal on behalf of the 
Plaintiffs in a suit for declaration that the immovable properties, which 
form the subject-matter of litigation, had been puvately partitioned and 
could not form the subject-matter of partition by the Collector under the 
Estates Partition Act. There has been no investigation into the facts of 
the case, but the Subordinate Judge has dismissed the suit on several 
preliminary grounds, namely, first, that the suit was no main aina 
under the provisions of Act V of 1897 ; secondly, that it was barred by 
limitation under section 21 of that Act ; thirdly, that under seotion 119 
the Act, the plaintiffs were precluded from questioning the validity * 
the order for partition made by the Revenue Court ; and fourthly, that 
the suit; was barred under section 42 of the Speoinc Relief Ao . 

The plaintiffs have appealed to this Court and on their behalf it has 
been contended that the view taken by the [730] Subor ma.e 
each of the above points is erroneous and that the case ougb 9 

on the merits. In our opinion, this contention is well-foun e a 

prevail. • T . 

It is obvious as regards the first ground that the Subordinate ^ £0 
has committed a serious error in applying the provisions o c 
to the circumstances of this case. It appear s that pr ° c0 ®^ g b k as 
commenced before the Collector for partition of the estate »farba , 

1834, and from the papers placed before us, it is fairly clear that the order 

under seotion 63 of Act VIII of 1878. which was m forc " ^97 

tition proceedings were commenced, must have een ma therefore, 

^ben the Act now in force came into operation. We bold therefore, 

that under section 2, clause (b) of Act V of 1 • * ^g J, jf Act 

*gs for partition must be carried on under Act VIII of lBT ^as- 

( 1 ) (1899) I. ti. B 26 Cal. 846. 
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1909 y 0 f 1897 had not) bean passed. Tfc follows consequently that the Subor- 
. aeoh 9. diujjfjg Judge ought to have determined the question of the maintainabi- 
APt’BCiLATi l'ty of the suit with reference to the provisions, not of Act V of 1897 but 
Oiviii of Act VIII of 1876. Now, let us turn for a moment to the provisions 

38 0~ 726 _i °f 1876 a0 d see whefch0r the Present suit is barred. Section 

I 0 519=10 12 of of 187 ® P ro vides that no partition of an estate in whioh 

C L J. 189. private division has already been made is to be made by the Colleotor 

except on a ]oint petition of all the proprietors or by an order of the Civil 
Court. In other words, in a oase in which it is established that an estate 
has been privately partitioned, the Collector has no jurisdiction to parti¬ 
tion it again under the Estates Partition Act, except in one or other of 
two contingencies, namely, either upon the joint petition of all the pro" 
prietors or by the order of the Civil Courb. Section 21 provides that, if 
in the opinion of the Collector, the application for partition fulfils the 
requirements of sections 18 and 19, that is, is in proper form and is 
accompanied by the necessary documents, and if in his judgment there 
does not appear to be any objection to the making of the partition, he 
may invite objections thereto —one of the objections may be under 
section 12 of the Act, for any of the proprietors upon issue of 
[731] notice under section 2 l may appear before the Colleotor and 
contend that he has no jurisdiction to make the partition in view of the 


provisions of seotion 19. If such objection is taken, it may be allowed 
by the Colleotor under section 21 or it may be overruled by him under 
section 31. In the latter contingency, the Colleotor directs that the 
application be admitted and declares the estate to be under partition. 
In the case before us, so far as we can gather from the materials on the 
record, an objection was taken that, in view of the provisions of section 
12 , the Collector had no jurisdiction to make the partition. Tho allegation 
that there had been a private partition was challenged, and ib" was 
determined by the Collector and ultimately by the Board of Revenue, 
that the private partition set up was not established, and that conse¬ 
quently there was no bar to the partition of the estate. This order 
appears to have been made so far back as the 29th April 1886. It is 
now contended by tho respondent that the deoision of the R"vcnuo autho¬ 
rities upon the question of the reality of the alleged private partition is 
conclusive between the parties, and that the Civil Court has no jurisdic¬ 
tion to investigate whether or not it was competent to the Collector to 
make the partition in view of the provisions of section 12. In support of 
this view, reliance is plaoed upon the provisions of seotion 148 of Act 
VIII of 1876. In our opinion the section mentioned is of no assistance to 
the respondent. That seotion provides that certain specified orders are 
not liable to be contested or set aside by a suit in the Civil Court. An order 
under section 3 L overruling an objection taken undor section 21 to the 
effeot that the partition cannot proceed in view of the provisions of seotion 
12 does not fall within the scope of section 149. It is suggoeted by the 
learned vakil for the respondent that, as an order under the first clause of 
section 32 cannot be challenged in a Civil Courb, an order under seotion 
31 also must by implication bo taken to fall within the scopo of seotion 
149. There is obviously no foundation for this contention On the other 
band, the very ciroumstance that orders under sections 11 and 82 are 
expressly excluded from tho cognizance [732] of the Civil Court, makes 
it fairly obvious that an order under section 32 of the description now 
before us was nob intended to be excluded from challenge in a Civil Court. 


482 
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In our opinion the policy which underlies section 14.C is clearly against 
he contention ot the respondent. The object obviously is to exclude 
the jurisdiction of the Civil Court in cases where the question relates to 
the division of the Government revenue or to the details of the partition 
Where however, the question raised goes to the very root of the matter 

re at8S . fc .° J uric diction °£ the Collector to make a partition in spite 
of the provisions of section 12 of the Act, it is impossible to hold that the 
Uvii Court is not competent to decide the matter in controversy between 

the parties.' The view taken by the Subordinate Judge that the suit is 
not maintainable cannot, therefore, be supported. 

The second ground upon which the Subordinate Judge has dismissed 
the suit is that it is barred by limitation under section 26 of the Estates 
Partition Acb. Here also the Subordinate Judge has fallen into error in 
lelying upon the provisions ot Act V of 1897. The question, however, 
remains whether the suit, is barred under the corresponding section of Act 
VIII of 1876. Section 26 of that Act provides that no suit instituted in a 
Civil Court by any person claiming any right or title in the parent estate 
after the lapse of four months from the issue of an order of the Collector 
under clauses (a) and ( b) of section 24 or after the lapse of four months 
from the issue of an order of the Colle^or under section 31 declaring the 
estate to be under partition, shall avail to stay or affect the progress of 
any proceedings which shall havo been taken under the Act for the parti¬ 
tion of the estate; and all rights which may bo conferred on any per°on 
by the final decree in such suit shall be subject to such proceedings in the 
manner hereinafter provided. This section has to be read with the 
provisions of section 24, and if the two sections are taken together, there 
cannot, in our opinion, be any doubt that section 26 has no application to 
the circumstances of the present case. Section 24 prescribes tho procedure 
to be followed when the [733] objection raises any question of title or 
right. Section 26 then provides that if the objector institutes a Suit to have 
his title or right established, and if he succeeds in the litigation, the decree 
of the Civil Court is to be subject to the result of the partition proceedings 
before the Collector; in other words, the successful litigant before the Civil 
OourRakes the allotment which would otherwise have fallen to his opponent. 
Ife is dear, bherefore, that the suit is not barred by the provisions of sec- 
ion 26 of Act VIII of 1876, nor can it bo suggested that the suit is barred 
under the provisions of Art. 14 of the Limitation Act. That article no 
doubt provides that a suit to set aside any act or order of an officer of 
overnment in his official capacity, not otherwise expressly provided for, 
must be commenced within a year from the date of the act or order. It 
as been held, however, in the cases of Laloo Singh v. Puma Ghander 
anerjee ( 1 ), Raj Chandra Roy v. Fazijuddin Hossein (2\ Narendra Lai 
an v. J 0 gi R art ( 3 ) and Alimuddin v. Ishan Chandra Dey 14) that an 
01 er ma( * e without jurisdiction is a nullity and need not be set aside ; to 

an order of this description, Art. 14 has no application. The case of 

o-r ah Nath Dutt v. Rajmohun Dutt ( 5 ) in which an apparently contrary 
w was taken is really distinguishable. In that case it was held that a 
r 1 . ^ a party to an enquiry under section 116 of Act VIIL t of 1876 
gains whom there has been an adverse decision of the Revenue authori- 
or a declaratio n that the land was part of his bowla, was governed 

{JJ 1*896) l. L. R. 24 Oal. 149. (4) (1906) I. L. R. 39 Cal 693. 

a *904) I. l. R. 82 Oal. 716- (6) (1901) 1. L. R. 29 Cal 867. 

(») 11906) I. L. R. 82 Cal. 1107. 
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bv Art 14 There however, tbe Revenue authorities had jurisdiction to 
pass the order, and as the plaintiff was a party to the order, it may be 
- suggested that he was bound to set it aside before he could ask for any 

Appellate re jf e£ _ Iftbe contention of the plaintiff in the case before us is well- 
0|V1L founded that is, if it is established that there was a private partition as 
36 C. 726 - 1 alleged in the plaint, the order of the Collector ™s deadly without juris- 
I. C. 649=10 diction in view of the provisions of section 12 o [734] Act VIII of 1876, 

C. L. J. 189. and it W0L1 jd be wholly unnecessary for the plaintiff to have such order 

set aside. Tho suit is therefore, not barred under Art. 14 of the Limita- 

, IOn The next ground upon which the Subordinate Judge has held that 
tho suit is not maintainable is equally unfounded, for he has proceeded 
upon the provisions of section 119 of the Estabes Partition Act, which has 
no application. This ground, therefore, cannot be supported. 

The fourth and list ground upon which the Subordinate Judge has 
dismissed the suit is that as the defendants aro in possession, the plaintiff 
cannot maintain a declaratory action, and, therefore, in view of the provi¬ 
sions of section 42 of the Specific Relief Aot, tho suit is bound to fail. It 
is pointed out, however,jthat upon the question of possession of the defend¬ 
ants, there is really no evidenoo on tho record. The Subordinate Judge 
has relied apparently upon an entiy in the order-sheet of tho Collector bo 
the effect that possession has been delivored to the defendants. In view, 
however, of the decision of this Court in Mir Tapurah Hossein v. Oopi 
Narai/an ()) the entry in the order-sheet of tho Collector is no evidence 
that the defendants are in possession. If tho defendants allege that they 
are in possession tho fact has to be proved. No doubt they may produoe 
tbe return of the peon who is alleged to have given them possession, and 
tho peon may also be c-xaminod. But the ex parte, entry in the order- 
sheet by itself is no proof of possession as against tbe plaintiff. Apart 
from this consideration, however, it is fairly clear that if the defendants 
are now in possession, they must have obtained possession dining the 
pendency of the suit. It is worthy of noto that the order of the Collector 
whioh recites that possession has been delivered was made on the 29th 
January 1907 while tho suit had been commenced on the 9th April 1906. 
Tho suit, therefore, could not be affected by an event whioh happened 
during its pendency ; Ham Ratan Sahu v. Mohant &ahu (2) and IVn-mnn 
Bao Damodar v. Bustomji Edalji (3) Tho plaintiff, however, 
[73fl] would he entitled, undor oircumstance= like these, to ask for leave to 
amend tho plaint so as to make it appropriate to a suit for possession. 
This is clear from the deoision of this Court in Juijdco Stnoh v. Babibuliah 
Khan (4). Reliance was again placed by tho respondents upon the deoi¬ 
sion of this Court in tho case of Raj Kaiain Das v. Sh*m Nando Das 
Choiudhru (5), which, however, has been subsequently ‘et aside on roview.* 

But if that judgment were good law, tho present case-is dearly disting¬ 
uishable, bocause thoro tho dispossession had taken plaoe before the suit 
was commoncod ; hero tho dispossession, if any, must have taken place 
after the commencement of the suit and the plaintiff cannot in' any view 
bo blamed for framing it as a declaratory notion. 

The result, thoroforo, is that this appeal must bo all wed, tho judg¬ 
ment and decree of the Sub ordinate Judge set aside, and the oaso remitt ed 

i4i (1907) 0 C Ti. J PIT. 

15‘ (1899) I. L.'R. 26 0»l. 846. 

• Bee I L. R 88 Cal. 1862. 


il» 1907) 7 C. L J. 251, 262. 
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bo him bo be tried on bbe merits. The appellants are entitled to their 
costs in this Court. 

As the suit was dismissed by the Court below on a preliminary 
ground, we direct that the Court fees paid by the appellants on the memo¬ 
randum of appeal to this Court be returned to them under section 13 of 
the Court Fees Act, 

Appeal allowed. 


36 C. 136 (=3 1 C. 185 ) 

[736] ORIGINAL CIVIL. 

Before Mr. Justice Barington, 

Finlay Muir & Co. v. Radhak^sen Gopakissen.* 

[3rd May, 1909.] 

Contract—Sale of Goods by Description—Appropriation by Vendor— Refusal to take 
Delivery—Reference to Arbitration-Evidence of A stent—Action for Gotds bar¬ 
gained and sold—'Suit for Price —Contract Act {IX o/ 1872), s. 120. 

Where in a oontraofc fob the Bale of goods by description the property in the 
goods has passed to the buyer, eeJtiou 170 ot the Indian Contract Aot does not 
deprive the seller of the form ot action for goods bargained and sold, and snob 
an aotlon can be brought for the prioe of the goods, on the buyer refusing to 
take delivery. 

Mitchell Reid & Co. v. Buldeo Dos l Khc'.try (1) distinguished. 

A letter of reference signed by both buyer and seller, requesting arbitrators 
to ascertain whether certain specific bales ot goods, appropriated by the seller 
to the oontraot, are inferior in quality to the goods deliverable under the 
contraot, and whether an allowance ought to be made, is evidence of assent 
by the buyer to the approriation, 

[Ref. 94 I. 0. 575=27 Bom L. R. 1163= 2925 A. I. R. Bom. 54.] 

Original Suit. 

This suit was instituted by the plaintiffs’ firm, Messrs. Finlay Muir 
& Co., for the price of certain goods bargained and sold. 

By a contract dated March 7bh, 1908, the plaintiffs agreed to sell 
and the defendants to buy fifteen bales of grey C. B. dhooties of a certain 
size and quality at Re. 1 per pair, Lr shipment in April-May 1908, each 
instalment to be considered a separate contract, delivery to be taken by the 
buyers within 90 days from arrival, the goods to be paid for in cash on or 
before delivery or on demand or after delivery, at the option of the sellers. 
Provision was made in the contract for interest and the extension of time 
allowed for delivery. Certain other material provisions in the contract 

were as follows :— . 

“ (2) If the goods are not taken delivery of and paid for as herein 
agreed, the sellers may re-sell them or any portion of [737J them 
or at their option cancel this contract, and they have abso¬ 
lute discretion as to when and how to re-sell the goods ; any dispute as o 
damage, difference, inferiority, short quantity or measure or defect or 
amount of allowance to be referred to the Bengal Chamber of Commerce, 
whose decision shall be accepted by both paities as final and conclusive. 

"(5) If the goods or any portion of same are shipped prior to the time 
stipulated, the buyers will not have the right of cancelling bu wi go 
extension of godown delivery if required for the period the goo s a 
shipped prior to the time contracted for.” 

Original Civil Suit No. 58 of 1909. 

(1) (1887) I. L. R. 15 Cal. 1. 
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in eu A ^< m v 0r T ^ l0S ° f dboobies whicb had been shippgd from E ufl lan 1 

Calcutta on the 15th April. Fifteen bales out of thisTot were l “ 

e plaintiffs salomaster to bo delivered to the defendant in fulfiemenb 

bale h S 9 forT ra A ° f | T- 7bh lVIarch ’ an J Wora divided into two lots-ei-ht 
the IhthT l °'' 1 ° i , 01gllfc balastl19 defendants took delivery of two bales^n 

contract lor t.king delivery too remaining L."” whicb were t S 
It was alleged by the defendants that in ignorance of the i i .. 

Plaintiffs for mildew damage * WaS accord *^‘y made by the 

piainS^SA 1 *! :s 0 rr 9 ' ,r , both by «■ 

tho disputes between the JT, * . . blliat ‘ b,s was a submission of 

Chamber of Commerce under T7381 nU b '°> aiblbrablou ol the Bengal 

dants contended thatlt on B E° h'T.T the f oon ‘ r “°‘- Th. dofen- 

to estimate the amount of allowanen S 1 T " 6 ° snrvoyiQg the goods 

mend then Homo oflcetoTurelf ,' , the plalnti,V sb °' dd recom- 
*“ “lie Kesirtrar, Sn.l ol ArUtit™, , *!'“ “}*• »« UtoM 

U» above Tribunal, „ e °t JZ£J7, ’ f“* '° ( , Wfc? 
of two arbitrators and the issue of an award’ \v l>l> I tlle ai'Pointmont 

whole fifteen bales and So qS* of ? “ 7 ^' ,n qualit ' y 

they found the goods wore a fair \ n I d ° th ° ,r a ' ,Vard to the effect that 
buyers to take delivery of the same in toTmsTlI and dirootlvl bb » 

On the 25th July 190B ^ f ° f tho oontracb - 

tiffs, stating that the defendants had "T oe,t Wr0t '° to bb ’-’ P' a >n- 

=nb^r“~ «®s; m rr 

course. Fu'rtATT' cT'T spol id o !,TTo] 1 o w 1 d' ’* t,, e Tf’ ^ l ° taka “»is 

that ^hey were n °t ot t h e sh,p m o„ k ^ «“ ««™ d 

uq the 21 sti January 1909 tihic c ,,;f 

lor the sum of Rs. 7.971-9-6 being the ■ ' nsblbllted b V Mm plaintiffs 

of dbooties whioh the defendants ref sed o 'take 7 the thutean ba ^ 

tfF&zssst £ 52 r"« -- - 

wiongly framed for the prion 0 f .-oodT jn fhlS SUlt has boon 

- ***• Nu - -s. «»u “ a? r jg* 
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Contract Act. Where a buyer wrongfully refuses to accept the 
goods sold to him, the seller’s only remedy under section 120 
[739] of the Contract Act, read with section 73, would be to sue for 

damages on the basis of the difference between khe contract and market 

rates and not for the price of the goods : Mitchell Raid & Go. v. Baldeo 
Doss RheUry (1). Even if such an action would lie in India, it is essential, 
in order to found an action for bargain and sale, that the property in the 
goods should pass to the buyer, at the time the contract is effected. Sub¬ 
sequent appropriation would not be sufficient : Benjamin on Sale, 4th 
edition, pp. 1, 4, 5 ; Scott v. England (2 ), Atkinson v. Bell \BJ, Dixon v. 
Yates (4), Smmcms v. Swift (5), Gort v. The Amberyate Nottingham and 
Boston and Eastern Junction Railway Company l6). In tho present case, 
the property in the goods admittedly did not pass to the buyers at the time 
the contract was made. It is submitted that the property in the goods 
never did in fact pass to the buyers, who consistently refused to take deli¬ 
very. There was no evidence of assent on the part of the buyers to the 
appropriation of the sellers: tho letter of request did not amount to assent 
to appropriation ; 'dirabita v. Imperial Ottoman Bank (7J. Lastly, the 
tender was bad. Inasmuch as the contract was made on the 7th March 
1908, and the goods were shipped on the 4th March, shipment before tho 
date of the contract could not be said to be shipment under the contract. 

Mr. stones {Mr. IS. G. Muter with him), for the plaintiffs. The Indian 
Contract Act does not deprive a seller of tho form of action lor goods bat- 
gained and sold, or disentitle him from suing for the price of goods 
Precedent No. 10 in Schedule IV of tho Civil Procedure Code of lo82 
provides a form of pleading in such an action. Milchell Held & Go. v. 
Buldeo Doss Khettry (1) can have no application, as in that oase it was 
found the property in the goods had not passed to the buyer lhe propo¬ 
sition that an action for goods bargained and sold does not lie unless the 
contract consists of a perfect sale, is [740] unsupported by authority 
“Sale” by section 78 of the Contract Act also includes an agreement for 
sale. An action tor bargain and sale bos the moment the property in e 
goods has passed to the buyer, whether this occurs at the time ot contract 
or subsequently : see Rohde v. Thwaites 18) which has been incorporated 
as an illustration to section 88 of the Indian Contract Act GliveJute Mills 
Go. v. Ebrahim Arab (9), Juggernath Augurwa'.lahs. E. ^ Smith UU). 
As regards the authorities cited against me, Scott v. England 2J is real y 
in my favour, and Atkinson v. Bell (9), and Dixon v. Ea as ) 
application to the present case. It is submitted tW the prope y . 
goods did actually pass to the buyers. The oontract itself gave a 
to appropriate, and the goods were selected and appropna e >y 
dors. The fact that the buyers disputed the quality of the good ^ 
dence ot their assent to the appropriation. The reference °w 1 2 3 4 5 6 
conclusive of the assent of the buyers to tho appropriation, 
acceptance of the two bales by the buyers implies assent: BwhanM • 
Avdall (11). The defence as to shipment must fail in the face o 

of the contract. 0ttr . ^ vulL 


(1) 11887) I L R. 15 Oal 1. 

(2) (1844) U L J. Q. B. 43. 

(3) 11828) 8 B &- G. 277. 

(4) (1883] 5 B. & Ad- 313,340- 

(5) (1826] 5 B. &. G. 857, 864. 

(6) (1851) 20 L. J. Q. B. 460. 


(7) (1878) L- R- 3 Ex D. 164. 

(8) U827) 6 B. & G. 888. 

19) (1896) L L. B 24 Oal. 177 
(10j (1906; 1. L. R. 34 Oal. 178- 
(11) (1876) 16 B. L R 276. 
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May 3. gained and sold ; the defendants plead that the action does not lie and that 


ORIGINAL 

Civil. 


the gooes were not shipped under the contract. 

The facts which have been proved or admitted before me are that by 
a contract dated March 7th, 1908, the plaintiffs agreed to sell, and the 


36 C 736= defendants to buy 15 bales of Grey C. 13. dhooties of the size and quality 
3 I. C, 185. described in the contract at Re. 1 per pair; shipment to be in April-May 

1908; delivery to be taken within 90 days of arrival ; interest to be 


charged at 12 per cent, on payments made after 45 days from actual 


delivery. 

[741] A number of bales of dhooties arrived In the SS Sparta 
on April i 5th - fifteen bales out of this lot were seleoted by the plaintiffs’ 
sale-master to be delivered to the defendants in fulfilment of this con¬ 
tract and were divided into two lots, eight bales for the April shipment 
and seven bales for the May shipment. 


Out of the first lot of eight bales, the defendants took delivery of 
two bales on April 16th. An extension of time was granted under the 
terms of tho contract for taking delivery of the remaining bales whioh 
were to be delivered -six bales by August 13th and the remaining seven 
by September 12th. A few days after the two bales had been delivered, 
the defendants complained that they woie inferior to sample and were 
damaged by mildew. An allowance of Rs. 15 a halo was accordingly 
made by the plaintiffs for mildew damage. The other questions were 
referred to the arbitration of tho Bengal Chamber of Commerce under 
tho latter portion of clause 2 of tho contract of March 7th. The question 
of mildew damage was struck out in tho letter of reference to the Cham¬ 
ber of Commerce. Tho plaintiffs say that this was because while they 
disputed the buyers' complaints as to inferiority of quality, they were 
quite prepared to allow an abatement of price for any mildew damage 
which might bo pioved. The defendants say they consented to strike 
out tho words, because the plaintiffs promised that if the goods were 
mildewed tho contract should bo cancolled. 


On this point I behove tire plaintiffs and not tho defendants. First , 
because I think it very improbable that tho plaintiffs would have agreed 
to cancel tho contract ou account of mildew damago when it was 
customary in the trade, as stated by the defendants’ witnesses, to make 
an allowanse in respect, of such damage. Secondly , because the defen¬ 
dants have not pleaded that the plaintiffs agreed to cancel the conbraot 
if the goods wore proved to ho damaged by mildew. Thirdly , because 
when the plaintiffs offered in theii let,ter of October 17th. 1908,* to make 
any reasonable allowance for damaged bales, tho defendants’ attorneys 
while objecting to take damaged hales said nothing about any promise 
by the plaintiff's to cancel tho contract if the halos wore damaged. 

[742] The letter of reference to the Bengal Chamber of Commerce 
was signed by the plaintiffs and by the defendants on April 22nd, 
1908, and related to the inferiority of quality of the whole fifteen bales! 
On may 6th tho arbitrators mado an award to the effeob that they 
lound that the goods were a fair tenner in every respect, and that the 
buyers wore to take delivery of them under the terms of thoir oontraot.. 


Nothing further was done until July 25th when Brojo Lai Mooker- 
jeo wroto to the plaintiffs claiming to cancel tho contract on the ground 
that tho goods were not of the shipment contracted for. In reply, the 
plaintiffs disputed the defendants’ rignt to take this course. 
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Further correspondence followed : the plaintiffs pressing the defen¬ 
dant to take delivery of the bales under the contract, the defendant 
refusing to take them on the ground that they were not of the shipment 
contracted for. The correspondence ended with a letter of December 23rcl 
1908, and on January 21st, 1909, the present suit was brought. 

In the course of the trial the award of the arbitrators was tendered. 
It was objected to by Mr. Buckland on the ground that the agreement 
to submit to arbitration was contained in the contract of March 7th, and 
that contract did not bear the 8-anna stamp required by Schedule I, 
Article 5 (6) o? the Indian Stamp Act, 1899, and that as section 35 of 
the Act provides no instruments not duly stamped shall be acted on by 
any person having by consent of parties authority to receive evidence, 
the arbitrators were precluded from acting on it -their award, therefore, 
was made without authority and could not be admitted. 

The plaintiffs contended that the contract of March 7th being an 
agreement relating to the sale of goods fell within Exemption (a) to 
Article 5 of the Schedule and did not require a stamp, and relied on 
Kyd v. Mahomed ( )). 

It is unnecessary to decide whether this objection is sound 
or not, because the admissibility of the award as evidence against 
the defendants does not depend on the submission to arbitra- 
[743] tion contained in the contract. The letter of April 22nd, signed 
by the defendants (as well as the plaintiffs), contains a request to the 
Bengal Chamber of Commerce for the appointment of two arbitrators and 
the issue of an award, and it sots forth in detail the buyers’ complaints, 
and gives the numbers of the particulars fifteen bales (37081-95J covered 
by the contract as to which the dispute has arisen. This letter clearly 
does not require a stamp, and any awaid made in pursuance of the autho¬ 
rity contained in that letter is evidence against any person who signed the 
letter authorising the making of the award. The award is admissible in 
evidence against the defendants. 

The learned counsel for the defendants contended that an action for 
goods bargained and sold would not lie, and that the only remedy the 
plaintiffs had was to sue for damages under section 120 of the Contract 
Act, and he cited the case of Mitchell Reid & Go. v. Buldeo Doss Rhettry 
(2). But that was a case in which the property in the goods had not 
passed and so, clearly, a claim for goods bargained and sold was not 
sustainable. It does not lay down the proposition that where goods 
answering the description of the goods contracted to be sold have been sold 
to the buyer, and the property has passed to him, no action for goods 
bargained and sold can be brought. Section 120 of the Contract Act does 
not deprive a seller of this form of action which is recognised under the 
Civil Procedure Code of 1882 : see Schedule IV, Form 10. 

Next the defendant says he can cancel the contract because the 
goods were shipped before the contract was made. I do not think that 
this contention is sound, because the parties have by clause 5 of the con¬ 
tract agreed that shipment prior to the stipulated time shall not give the 
buyers the right of cancelling, and, further, I believe that when the 
defendant took delivery of the two bales on April 16th he knew they were 
uot of the April shipment. He says he did not, but he admits he has been 
seven or eight years in the piece-goods trade. I do not believe him when 
be says that notwithstanding his experience, that he did not know that it 

(1) (1891) I Ij. R. 15 Mad. 150. 
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was iiupossibl e fox [744] goods arriving in a ship at Calcutta on April 
15th to have boon shipped during the month of April in Liverpool. 

The substantial question in the ease is whether the contract of 
March 7th lias been converted into a complete bargain and sale by *the 
appropriation ol specific goe ds to the contract, in other words, whether 
the plaintiffs have only pioved the bieach of an agreement to sell sound¬ 
ing in damages, or have proved an actual sale passing the property in the 
goods and rendering the buyers liable to pay the agreed price therefor. 

Now, there is evidence which has not been contradicted that the 
plaintiffs did by their sale-master select and appropriate fifteen fpccitic 
hales to the contract in question. 

'\ he question then arises, did the defendant a c seut to the appropria¬ 
tion of these fifteen specific bales to the contract? 

I think that the defendants* letter to the Bengal Chamber of Com- 
meice on April 22nd is evidence of an assert to the appropriation. They 
request the Benal Chamber of Commerce by their arbitrators to ascer¬ 
tain whobher these specific bales described by certain specific marks are 
inferior in quality to the goods delivorablo under the contract. That, 
seems to mo to bn consistent, only with an assent to the plaintiffs* appro¬ 
priation of'those specific halos, and further, in their letter > they do not 
claim to ho ontitled to refu o the bales but say that, they want an allow¬ 
ance. The position of the parties at the time of the reference was this. 
The plaintiffs had appropriated certain halos to the fulfilment of the 
contract with the defendants; the defendants said they were of inferior 
quality and they wanted an allowance in respect of them. Both the 
plaintiffs and the d< fondants wrote authorising arbitrators to make an 
award on the quostion whether goods are inferior or not, and whether an 
allowance ought to lie made. 

In my opinion, the defendants consented to the appropriation, anti 
the property in the goods passed to them. 

Lho result is that the plaintiffs are ontitled fo judgment. 

1 he defendants have not claimed to r et off as against the 
price any compensation to which they would bo entitled in 

ri° ' mnt of *1'0 flood? Iieinu damaged by mildew, But both 
U4SJ parties lmve agreed that if it bo bold t,bab lho plaintiffs aio entitled 

to i rcovir, tbe question as to wbat. al nti mmt, if any, cf the price tire 

(k b ndants ought to g( t in n spect of mildew damage shall bo referred. 

7 re * eunco to some gentleman agreed cn between the parties : 

in fbo event of their being unable to agree, to the Official Referee. 

The plaintiffs will he entitled fo judgment for the amount olaimed 
ess \e sum, if any, to which the Referee finds the defendants entitled 

in respect of mildew damage. Costs cn scale 2, Liberty to apply to 
enter judgment in accordance with the Referee’s report. 

Judgment for plaintiffs. 

Attorneys for plaintiffs : Manuel & Agar wait a . 

Attorneys for defendants : Leslie & Hinds. 
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LETTERS PATENT APPEAL. 

Before Sir Laiorence U. Jenkins , K.G.I.E. , Ghief Justice and 

Mr. Justice Mookerjee . 

Basarat Ali Khan v. Manirulla.* 

[2nd June, 1909.] 

Lease—Covenant restraining Alienation—Assignment notwithstanding such covenant t 
whether operati ve. 

A lease contained a coverunt in these terras : “ you <lhe leasee) shall not 
be able to dig pits and tanks or to transfer the land in any way without a 
letter from me to that effect. 1 ' There was no right of re-entry reserved. The 
lessee assigned her interest under the lease 

Held, that the assignment was operative notwithstanding the oovenant. 

Williams v. Earle (1) referred to. 

[Fol : 18 0. W. N. 1138=26 l. 0. 23 ; 73 1.0. 1047 ; Ref : 14 0. L. J. 614=10 I C* 
4B9 ; 33 I. 0. 409=1 P.L. J. 1 : 12 0.Tj. J. 126=6 I. C. 686 ; 47 Gal. 979=60 I.O. 
984 ; 43 Mad. 606=89 M. L. J. 128=61 I. 0. 668 ; 92 I. 0. 134.] 

Appeal under section 15 of the Letters Patent by Basarat Ali Khan, 
the defendant No. 1. 

[746] This appeal arose out of an action by the plaintiffs to recover 
possession of a raiyabi holding on declaration of title thereto. The defend¬ 
ant No. 2 had held a kaimi raiyati holding under the defendant No. 1 
and she sold it to the plaintiffs by a registered kobala dated the 25th 
Chaitra, 1262 Maghi. After their purchase the plaintiffs served a notice 
on the landlord as required by the provisions of the Bengal Tenancy Act, 
who also acoepted rent from them. In 1903 the landlord (defendant No. 
1) brought a suit against defendant No. 2, the original lessee, for arrears 
of rent and obtained an ex parte decree, and in execution of that decree 
he purchased the holding at an auction sale on the 11th November 1903. 
The plaintiffs alleged that they were then dispossessed by the defendant 
No. 1, and hence the suit. The defendant No. 1, who contested the suit, 
pleaded that the suit was barred by limitation and that the plaintiffs had 
no title to the disputed land. It appeared that in the kaimi lease executed 
by defendant No. 2 in favour of defendant No. 1 there was a clause to the 
following effect—“ You shall not be able to dig pits and tanks or to 
transfer the land in any way without a letter from me to that effect.’* 

The Court of first instance found that the plaintiffs had established 

their case and gave them a decree. It further found that the holding was 

a permanent and transferable one, and that defendant No. 2 was not 

restricted from alienating the same by reason of the fact that there was 

the aforesaid clause in the lease. On appeal by the defendant No. 1, the 

learned Subordinate Judge of Chittagong affirmed the decision of the first 
Court. 

t The defendant No. 1 preferred a second appeal to the»High Court, 
which was heard before Mr. Justice Brett sitting alone. The learned 
Judge relying upon the decision in the case of Nilmadhab Sikdar v. 
Narattam Sikdar (2), overruled the objection of the appellant that the 
assignment was not operative at any rate as between the lessor and lessee, 
and affirmed the decisions of the Courts below. 

* Letters Patent Appeal No. 34 of 1909, in Appeal from Appellate Decree No 
^316 of 1906. 


l ' 0868) L. R. 3 Q. B. 739- 


(2) (1890) l. Tj. R. 17 Oal. 826. 
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[747] The defendant No. 1 then preferred this appeal under sec¬ 
tion 15 of the Letters Patent. 

Babu Mohendra Noth Boy (Babu Krishna Prosad Sarbadhicary with 
himj, for the appellant. Tho learned Judge is wrong in holding that the 
covenant is void. Section 10 of the Transfer of Property Act does not 
apply, as the covenant in tho lease is not in absolute restraint of transfer. 
Moreover, tho condition is for the benefit of the landlord. Seotion 11 of 
the ^aid Act has also no application. Sections 11 and 18 of the Bengal 
Tenancy Act cannot destroy rights created under a covenant. Section 11 
of the Bengal Tenancy Act must bo controlled by section 179 of the Act. 
Neither the Transfer of Property Act nor the Bengal Tenancy Act does 
make the covenant against assignment void. If the transfer is not 
binding upon tho landlord the lessee remains liable for rent, and in execu¬ 
tion of rent decree against the lessee the tenure passes, and tho purchaser 
gets tho tenure. Tho case of Parameshri v. Vittappa Shanbaga (l) 
shows that after the transfer the landlord oan prooeed against his tenant. 
Section 65 of the Bengal Tenancy Act creates a statutory charge on the 
tenure. Supposing that tho condition in the present case is to be regard¬ 
ed merely as a condition which tho lessee had to observe before transfer¬ 
ring the holding, the principles laid down in Shepherd and Brown’s 
Transfor of Property Act, at page 509, dealing with section 108 would 
apply, and the ordinary remedy of a lessor in a case of a breaoh of such a 
condition would be by a suit for injunction or for damages in the absenoo 
of a condition for re-entry. 


Babu Dhirendra Lai Rhastgir , for the respondent, was not called 


ee 


Jenkins, C. J. and Mookerjee, J. This appeal arises out of 
a suit for possession of property. On the 90th of October 1881, 
a permanent lease of tho property in suit was executed by defendant 
No. 1 in favour of defendant No. 2, and in that lease [748] was a 
covenant in these terms: You, (i. e. t the lessoej shall not be able to 

dig pits and tanks or to transfor the land in any way without a 
letter from me to that offcct.” There was, however, no right of re-entry 
reserved. On the 7th of April 1901, tho lossoe purported to assign her 
interest under this lea^e to the plaintiff. Apart from tho covenant, whioh 
I have read, there can bo no Question that the assignment was good, for 
all notices and formalities roquired by the Bengal Tenancy Act were 
given and observed. But it has been argued before us that tho assignment 
was inopeiative, at any rate as botween the lessor and the lessee. The 
appeal in tho first instance came before a learned Judge of this Court 
sitting alone, and ho decided against the appellant’s contention on the 
ground that the covenant was void and, in support of that view, reliance 
was pLced on a decision in tho case of Nilmadhab Sikdar v. Narattam 
Stkdar (2). We aro not at present prepared to support the decision of the 
learned Judge on that giound; but we think the assignment was operative, 
notwithstanding the covenant. In support of this view may be oited the 
case of Williams v. Earle (3), whore in reference to a similar covenant it 
was said by Mr. Justice Blackburn, as he then was that "though there is 
a covenant binding on tho defendant not to assign, tho assignment is 
neveitholoss operative; and, on that footing, damages were awarded in 
that suit. It has been conceded in tho course of this oaso, and it is tho 




< 1 ) (1S02I I. L R. 26 Mad. 167 
l«i (I890i I. L. H. 17 ObI. 820. 


(3) (1868) L. R 8 Q. B. 789. 
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view that has been adopted by the Madras High Court in the case of 
Parameshri v. Vittappa Shanbcga (lj, that a suit for damages would lie, 
and that involves the view that an assignment notwithstanding such a 
covenant would be operative. But if the assignment was operative, it 
necessarily follows that title did pass to the plaintiff and, if this be so, 
then the defendant No. 1 took nothing by his purchase in the execution 
proceedings. On this ground, we think the decision of the learned Judge 
was correct. We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


36 C. 749 (=3 I. C. 188=10 Or. L. J. 234). 

[749] CRIMINAL REVISION. 

Before Mr. Justice Caspersz and Mr. Justice Byves. 

Behari Lae Chattbrjee v. Emperor. 

Rash Behari Sen v. Emperor.* 

[12th May, 1909.] 

Bail-bond, forfeiture of—Bond for appearance before the Sessions Court — 
Production of the accused before such Court but not before the District 
Magistrate—Sureties, liability of—Bail bond, terms of—Criminal Pro • 
cedure Code (Act V of 1898), s. 514. 

A bail-bond providing only for the produotion of certain aoouaed persons 
bofore the Sessions Court on a certain date is complied with by the appairanoe 
of the aooased before suoh. Court on suoh date, and the sureties are not bound 
to pioduoe them subsequently before the Distriot Magistrate. 

A bail-bond to produce the aooased in the Sessions Court on'every date fixed 
for the hearing of an appeal, or wheoever required, is algo complied with by 
the attendance of the aooased during the hearing ; and, though a requisition 
might be made by the Court of Session for their subsequent produotion in that 
Court, the sureties are not bound to produoe them thereafter before the 
Disfliot Magistrate. 

A bail-bond should contain a olear proviso for the produotion of the aooused 
before the Court oe offices who is to take measures to secure their surrender 
and to re-oommit them to jail in terms of the warrant. 

General Rules and Circular Orders (Criminal) of the High Court , Chap. /, 
Rule 119, referred to. 

These were two analogous Rules on behalf of the petitioners, who 
are muktears practising in the Criminal Courts at Khulna, toiset aside two 
orders of the District Magistrate of Khulna, dated the 5th March 1909, 
directing forfeiture of ten per cent, of the amount of the bail-bonds entered 
into by them for the appearance of 28 appellants in • the case of 
Emperor v. Foyzuddi Sheikh and others whose appeals were 
/ [780] admitted by the Sessions Judge of Khulna, and who were ordered 

to be released on bail of Rs. 200 each. « 

In Criminal Revision No. 339, two of the appellants, Nibaran and 
Punchanun, entered into a recognizance bond in Rs. 200 " to attend the 
Court of Sessions on the 1st December 1908,' and, in default, to forfeit 
the amounts of the security bond/’ The petitioners, Behari Lai Chatter- 
390 and Uzir Ali Sheikh, stood sureties in a joint bond “ for the produc¬ 
tion of the above-named persons in the Sessions Court, on 1st December 
1908, in the sum of Rs. 200 each," and, in default, they bound themselves 

• Criminal Revision Nob. 389 and.340 of 1909, against the orders of J. Johnston, 
Officiating Distriot Magistrate of Khulna, dated Maroh 5, 1909. 

(1) U902) I. L. R. 26 Mad. 157. 
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“ to forfeit the amount, ol security bo the King-Emperor.” Two other 
appellants and the same petitioners also executed a rooognizanco and. bail- 
bond, respectively, in similar terms. 

In Criminal Revision No. 340, loyzuddi and 23 other appellants 
bound themsolvos “ to attend the Sessions Court on 1 st December 1908, 
36 C. 749=3 or whenever required, and on every fixed date, and, in the case of making 
1 . 0 . 188=10 default, to forfeit to His Majesty the sum of Rs. 200 each. ’ Tho peti- 
Cr. L. J. 254 | i j onerSf R <v i, Jiebari Sen and other muktears, by their joint bond, 

undertook " to produoo bbom in the above-mentioned Court on every date 
that may be fixed for hearing, or whenever requiied, and, in oase of 
default, to forfeit to llis Majesty tho sum of Rs. 200 in the case of each.” 

It appeared that the appellants were present in the Sessions Court 
on the 1st December 1908 and during the hearing of the appeals on the 
10bb instant. The appeals were dismissed on the 21sb instant, and, on 
the 2nd January 1909, the District Magistrate passed an order in the 
following terms:—“ Ask sureties, Uzir Ali Sheikh and Behari Lai 
Chatterjee, to produce the appellants before this Court within 14 days.” 

A similar order was made on tho same date in the case of Rash Behari 
Sen and the other signatories to their bond. The orders were communi¬ 
cated bo tho petitioners on the 7th January, but wore not complied with. 

On tho 3rd February the Disbriot Magistrate called upon them to 

show cause, within two days, why they should not forfeit, the [751] 
amount? of the bail-bonds. The petitioners showed o&use 

in writing on tho 5th, and produced the accused before tho jail authori¬ 

ties. Tho Distiict Magistrate, nob being satisfied with the cause shown, 
by two orders of the s&mo date, directed the two sots of petitioners to 
forfeit ti n per cent of tho total amount of tho bonds. No requisition was 
over made by the Sessions Judge for the production of the accused before 
him at any time after tbo disposal of tho appeal. 

Babu Atulya Churn Bose , for the petitioners. Tho bonds jvere for 
the appearenoo ol the appellants before tho Sessions Court, and the 
petitioner complied with tho torms thereof by bringing them before that 
Court during tbo appeal. They wore not asked by tbo Judge to produce 
the accused after tho dismissal ol bho appeals, and tho District Magi¬ 
strate had no power to call upon tho petitioners to enforce their attond- 
inco bofore bis own Court. 

C'AbPERSZ AND Ryvks JJ. [Criminal lieviston No. 339 of 1909.] 

ibis is a Rule upon tbo District Magistrate to show cause why his order, 
dated the 5th March 1909, directing forfeiture of ten per ccfit. of too 
amount of each bail-bond, executed by tbo petitioners on behalf of oortain 
accused persons, should not bo set aside. 

We do not proposo to enter into all tho facts of this case, because, in 
our opinion, tho petitioners aro not liablo for the forfeiture of their bonds 
in accordance with tho conditions mentioned therein Now, tho torms of 
each bail-bond are those : - 


‘We lioreby stand suroty for tho production of the above named per¬ 
sons in tho Sessions Court, on tho 1st December next, in tho sum of 
Ks. ‘*00 each, and that, in tho caso of default, we shall forfeit tho amount 
of the suroty bo tho King-Emporor.” 

1 he accused did appear in the Court of Session on tho 1st December 
1908, and, consequently, tho condition of the bond was satisfied. Tho 
subsequent proceedings, at tho instance [752] of the District Magistrate, 
wero, therefore, not warranted by tho toons of tho bond. The Rule is 
made absolute, and tho ordor complained of .is sot aside. 



SR1M0HAN JHA V. BRIJBEHARY MISSER 


36 Cal. 753 



1909 


[Criminal Revision No. 340 of 1909.] The circumstances in which 
this Rule was issued resemble those in Rule No. 339 of j909 which we May” 12 . 
have just disposed of. Here, however, tho bail-bond is drawn up some- —• 

what differently, namely, as follows : — Criminal 

“We hereby stand surety under the above conditions for the afore- Rb ^^ on * 
said accused persons, convicted under the above sections, and undertake 36 C - 749=3 
to produce them in tho above-mentioned Court on every date that may I C. 188=10 
he fixed for hearing, or whenever required, and, in case of default, we bind Cr * J - 25i - 
ourselves to forfeit to His Majesty the King-Emparor of India the sum of 
Rs. 200 in the case of each ” 

The language contemplates the production of the accused persons in 
the Court of Session, and the order of the District Magistrate, dated the 
5th March 1909, as no reference to the failure to produce the accused 
persons in that Court, but rather to some subsequent failure with which 
the petitioners wore not legally concerned. The interpretation of 
the words “ whenevef required” in the bail-bond means, in our opinion, 
that a requisition might be made by the Court of Session for the produc¬ 
tion of the accused in that Court. The Rule is made absolute. The order 
complained of is set aside. 


We desire to add that the bail-bond referred to in these two Rules 
were not accurately drawn up, and did not properly provide for the 
production of the accused persons after their appeals had been disposed of 
by the Sessions Judge. Such a bond should contain a clear proviso for 
the production of the accused persons before tho Court or officer who is to 
take measures to secure the surrender of the accused and to re-commit 
them to jail in terms of the warrant: see General Rules and Circular Or¬ 
ders (Criminal), Chapter I, Rule No. 119, page 45. 

Rule absolute. 


36 0. 733 (=2 I. 0. 152). 

[753] APPELLATE CIVIL. 

Before Mr. Justice Stephen and Mr. Justice Vincent. 


SBIMOHAN JHA V. BRIJBEHARY MlSSER.* 

[14th May, 1909.] 


Hindu Law —Alienation—Legal Necessity—Hindu Daughter's right to 
alienate property—Onus of Proof—Sradh ceremony—Government 
Revenue—Succession Certificate , Costs of—Property sold for Arrears 
of Road-cess, recovery of. 


A Hindu widow died leaving her surviving a daughter aB life-tenant to the 
estate of her deceased husband whioh was in involved circumstances. The 
daughter exeouted a hobala and a mortgage of the properties, and out ol the 
moneys thereby obtained she paid lor the sradh oeremony ol her mother, the 
Government revenue, the ooats of a suooeesion certificate and a rent decree. 
Bhe also executed another mortgage and used the money obtained to recover 
the property sold for arrears of road-oess. In a suit brought by the reversionary 
heir after the death of the life-tenant to set aside the k.bala and the mortgages 
aB having been made by the life-tenant in oxogbs of her power of alienation : 

Held, that it was lor the defendant to show that these alienations had been 
made for legal necessity. __ 


* Appeal from Appellate Decree, No. 1433 ol 1907, against the deoree of H E 
Ransom,district Judge of Darbhanga, dated April:16, 1907, ° on ® r “ lin d g j de ° 00 81 
Ambioa Ohaian Dutt, Additional Subordinate Judge of Darbhanga, dated Jan. 
1907. 


1909 

MAY 14. 

APPELLATE 

OlVlL. 

36 C. 783=1 
I. C. 152. 


36 C a l. 764 


INDIAN HIGH OODRT REPORTS 


(Vol. 


Held, (uckher, that the expenses of the sradh ceremony, the payment of the 
Government revenue, the oosts of the succession certificate and the payment 
of the rent deoree were made for legal necessity ; but that the payment of 
money kc teoover the property sold for arrears of road-cees was not so made. 

Raj Chandra Deb Bteicas v. Sheeshoo Ram Deb (1), 8hekaat Hosain v. Sasi 
Ear (2-, Mahanund Chuckerbully v. Banimadhub Chatlerjee (8), Rupram 
Namasudra v. Itwar Namastidra (4) approved. 

Sraja Lai Sen v. Jiban Krithna Roy (5) distinguished. 

[Ref. 20 0. L. J. 23=19 0. W. N 818=25 I. 0. 84-] 

Second Appeal by Sri Mohan Jha, the plaintiff. 

This appeal arises out of a suit brought by the plaintiff as 
reversionary heir seeking to have the alienations, made by the previous 
life-tenant, set aside and to recover possession of [754] properties and 
surplus sale-proceeds on establishment of title on a declaration that the 
transferee has acquired no right by the alientions. The facts are briefly 
as follows« 

A Hindu widow died leaving her surviving a daughter as lifo-benant to 
the estate of her deceased husband, one Harnandan Jha. In consequence 
of the involved circumstances of the estate of her fathor, the daughter exe¬ 
cuted a kobala and sold a portion of it in order to raise money to enable 
her to pay the expenses of her mother's sradh, the Government revenue 
and the costs of taking out a succession certificate of her father’s property, 
and mortgaged the rest of the properties by two usufructuary bonds in 
order to enable her to meet the expenses of opposing an execution case and 
of recovering certain property which had been sold for arrears of road-cess. 
After the execution of the above-mentioned kobala and mortgages, the 
daughter died and the plaintiff as the noxt reversionary heir became 
entitled to the estato of Harnandan Jha. The plaintiff, thereupon, 
instituted the suit to set aside the alienations and to recover possession 
of the properties. Both the original Couro and the lower Appellate Court 
dismissed, the suit and the plaintiff now appealed to the High Court. 

Babu Golap Chandra Sircar ( Babu Buldeo Narain Singh with him), 
for the appellant. The amounts of Government dues, the costs of succes¬ 
sion certificate of the father’s property and the payment of the ient de¬ 
crees and of the amount for reoovery of certain property sold in execu¬ 
tion of road-cess aro all personal debts and the estate cannot be charged 
with them. As regards the sradh expenses whioh amounted to 
Rs.1,700, the judgment in Raj Chunder Deb Biswas v. Shecshoo Ram Deb 
flj, whioh is at variance with the head note, makes these exponses a legal 
necessity. My contention is not whether these expenses are a valid ohaTgo 
bub whether the daughter was justified in incurring them when the es¬ 
tate was so heavily involved. 

In order bo make this estate liable for arrears of rent due after the 
death of the fathor, it must be shown that the debts wore contracted 
as of necessity or under such circumstances [755] as to make the whole 
estate liable and not merely the interest in it of the person who contracted 
them. 1 he moneys could have been borrowed and afterwards 
paid up out of the incomo : Mohima Chunder Roy v. Chotodhry Ram 

Kishore Acharjee Chorvdhry (6) and Lraja Lai Sen v. Jiban Krishna 
Roy (6). 


(4> (1902) 6 C. W. N. 802. 

(5) 11898) 1. L. U. 26 Gal. 285. 

(6) (1875) 28 W. R. 174. 



(1) (1867) 7 W. U 146. 

(2) (1892) l. L. R. 19 Cal. 788. 
(8) (1896) 1. L R. 24 Cal. 27. 


VII] 


8RIM0HAN JHA V. BRIJBBHARY MI8SER 


36 Cal. 766 


The amount due on account of ceases is only a personal debt : Shekaat 
Hosain v. Sasi Ear (1), Mahanund Chuckerbuttu v. Banimadhub 
Chatterjee (2), Mahomed Abdul Eai v. Gujraj Sahai (-0, Rupram 
Namasudra v. Iswar Namasudra (4) and Lachmi Narcin Singh v. Nand 
Ktshore Lai (5). 

The kobala and the mortgage bonds are not binding on the rever¬ 
sioner’s interest in the immoveable property and the sale and conveyance 
which they purported to effect are in consequence invalid: Giribala Djssi 
v. Srinath Chandra Singh (6). Finally, the reversioner has not to prove 
legal necessity. The whole on us is on the other party. 

Bobu Shorashi Charan Mitra, for the respondent. In considering the 
question of the money spent for the various dues and expenses, the pres¬ 
sure on the estate and the fact that payments were made bona fide must 
be taken into consideration. There were debts to be paid and the estate 
was very much involved and payments were made in the bona fide belief 
that they were rightly made. It was only the right, title and interest of 
the daughter that were alienated, and it was done to meet the expenses 
which, as she was satisfied, were for legal necessity. If there be moneys 
in hand from the income, the sums borrowed shall be paid back, 

Stephen and Vincent, JJ. The suit out of which this appeal 
arises is brought in order that a kobala executed on the 29th December 
1877 and the usufructuary mortgage-bonds, dated the 23rd .Tune 1891 and 
8 th August 1891, may be declared null and void on the death of one 
Musammat .Bisneshuri Dai. She was the tenant for life of the estate of 
her father [756] who was the last full owner. The plaintiff is his rever¬ 
sionary heir, and he now sues to have the sales set aside as having been 
made by the lady in excess of her powers of alienation. It is for the 
defendant to show that these sales were made for legal necessity. 

As regards the kobala of the 29th December 1887, it was executed in 
the first place for the purpose of securing money for performing the sradh 
ceremony of the mother of the tenant for life. It is admitted by the 
plaintiff that the lower Appellate Court is right in the view it takes of the 
decision in the case of Raj Chandra Deb Biswas v. Sheeshoo Ram Deb (7) 
and that the performance of the sradh ceremony of the mother is a legal 
necessity for which the tenant for life was justified in charging the family 
property, A point has been raised before us that the amount in sradh, viz., 
the sum of Rs. 1,700, is excessive. But this is a question which we cannot 
go into. Out of the balance of the money secured by the execution of the 
above-mentioned kobala , Rs. 300 was spent in paying the Government 
revenue. We have no doubt at all that this also must be regarded as a legal 
necessity. It is admitted on both sides that the estate was exceedingly in¬ 
volved at the time, and there can be no doubt also that the lifotenant was 
acting judiciously in raising funds for the purpose of paying the Govern¬ 
ment revenue. We are, therefore, of opinion that it should be regarded as 
a legal necessity. Similarly the sum of Rs. 85 which was raised in order 
h) pay the costs of a succession certificate was spent for a legal necessity, 
as the succession certificate was a document, without which it would have 
been impossible for the life-tenant to manage the estate. 

(1) (1892, l L. R. 19 Cal. 788. 

(2) (1898) 1 1*. R. 94 Oal. 27. 

(3) (1898) I. L. R 20 Cal. 826. 

U) (19021 6 0 W. N. 802. 
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(6) (1902) 1. L. R. 29 Cal. 597. 
(6 (1906) 16 C. W. N. 769. 

(7) (1867) 7 W R. 146. 
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lg0 g Then come the two mortgage bonds. The deed of the 23rd Juno 1891 

May 14. was executed in order to raise the sum of Rs. 80 for paying a rent d8ciee. 

- It is argued before us that this was a personal obligation only, and in 

APPBLLATE sum)or t, 0 f contention referonco is made to the decision in the 

UlVlfi * ‘ ^ i T"¥ t 1 i 'TM _ L 1 . _ _ . 


_case of Braja Tj&I San v. Jibali Krishna Beni (1*. That, however, is i 

36 C 753=2 [757] very different case from the present one, as in that case certain 
I. 0. 152. co-sharers were suing the tenant for life, and it would not be in their 

powet to affect bho*interest of the reversioner. In this case had the rent 
decroe not been paid, the wbolo estate could have been placed in peril, 
and it was the duty of the life-tenant, as a careful manager of the estate, 
to pay the rent docree. Under these circumstances, we agree with the 
lower Appellate Court in holding that this was also a matter of legal 
necessity 

As regards the third document of tho 8th August 1891, it was a 
mortgage executed for Rs. 500. This money was used to recover tho 
property which had been sold for arrears of road-cess apparently under 
the Public Demands Recovery Act. Authorities have boon produced 
beforo us to show that the obligation to pay such a debt as this was a 
personal one, and decisions in the cases of Shekaat llosain v. Sasi Kar (2), 
Mahan^nd Ghnckcrbutti/ v. Banimadhub Chatterja* (3i and Rupram 
Namasndra v. fswar Namasudra (4) seem to show that the point is one 
beyond dispute. It is argued before us by tho learned pleader for the 
respondent that under tho circumstances of the case, considering the 
pressure under which the ostato was and considering tho benefit which ac¬ 
crued to the reversioner, it ought to bo considered as a logal necessity. In 
view of the fact that this money was not used to stop the oxeoution of a 
decree under the Public Domands Recovery Act, wo find it impossible to 
hold that this money was spent to meet a legal necessity. So far as tho 
money is concerned wo think that tho appellant must succeed. 

The result is that this appeal must bo allowed and tho docree of tho 
lower Appellate Court sot aside so far as this bond of the 8th August 1891 
for the sura of Rs. 500 is concerned In othor respects the dooroe of tho 
lower Appollato Court will stand. Tho parties will be entitled to propor¬ 
tionate costs throughout. 

Appeal allowed in j art. 


36 C. 758 (=3 I. C. 189=10 Cr. L. J. 2B3). 

[788] CRIMINAL REVISION. 

Before Mr. Justice Casperzs and Mr. Justice Ryves. 

Durga Tewari and Others v . Emperor.* 

[20th May, 1909.] 

Theft—Criminal Breach of Trttst—Moveable or immoveable Property — 
Entrustment of land with standing Crops—Cutting and disposing of 
Crops—Penal Code (Ac* XLV of I860), ss. 379, 405. 

Where certain land, oa whloh there was a {Handing orop ot paddy, was en¬ 
trusted to the accused to take oare of and watoh till the paddy wa§ ripe when 
they were to give notice to the faokory people who would reap it 

* Criminal Revision No 486 of 1909, against the order of D H Kingsfot’ 
Sessions Judge of Tirhoot, dated Maroh 16, 1909. 

(1) (1898) 1 L. R. 26 Gal. 285. (8) (1898) I. L. R. 24 Cal. 27. 

(2) (18G2) I. L. R 19 Cal. 783. (4) (1902) 6 0. W. N 902 
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that by cutting the crops themselves and disposing of the same the 
accused were guilty of theft if not of criminal breach of trust. 

Jugdown Sinha v. Queen-Empress (1) and Reg. v. Girdhar Dharamdas (3) 
distinguished- 

Queen-Empress v. Bhagu (S) followed. 
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revision. 

One Sunder Lai, the munshi of the Materia factory, cultivated 36 C~768=3 
l8bighasof land in village Kuari, but surrendered them with I. C.* 189=10 
standing crops to the factory in July 1908. In September the Manager Cr - L - J - 263 - 
of the factory placed the lands on which the crops were growing in charge 
of a punchayet , consisting of the accused, under a parwana with direc¬ 
tions to look after the lands and to report, when the paddy was ripe f<?r 
cutting, to the factory people who would reap the crops. The lower 
Courts found that the accused, as members of the punchayet , were en¬ 
trusted with both the lands and the crops, and that they cut and removed 
the paddy to their granaries and disposed of the same afterwards. The 
accused were tried and convicted by the Sub-divisional Officer of 
Bettiah, on the 17th January 1909, under section 406 of the 
Indian Penai Code and sentenced the petitioner, Durga [759] 

Towari, to six months’ rigorous imprisonment and a fine of Rs. 1,000, 
and the petitioners, Ram Sah and Jugdis Narain, to four months’ 
rigorous imprisonment and a fine of Rs, 500 each. An appeal against the 
order of the Magistrate was dismissed by the Sessions Judge of Tirhoot on 
the 16th March. The petitioners then moved the High Court and obtain¬ 
ed this Rule to set aside the conviction and sentences on the ground 
that the property contemplated in section 408 of the Penal Code is movea¬ 
ble property, whereas the property entrusted to the petitioners was stand¬ 
ing crops. 

Babu Atul Krishna Roy, for the petitioners. The accused were 
entrusted with the lands and the crops growing on them. Standing crops 
are immoveable property : Queen-Empress v. Obayya (4j, and criminal 
breach of trust cannot be committed in respect of immoveables : Jugdown 
Sinha v. Queen-Empress (1), Reg . v. Girdhar Dharamdas (2) and Queen- 
Empress v. Bhagu The fines ought to be directed to be paid to the 
complainant under section 545 of the Criminal Procedure Code, and not to 
Government. 

CaSPERSZ AND RyvES JJ. This is a Rule on the District Magistrate 
to show cause why the conviction and sentences of the petitioners should 
not be set aside on the ground that the property contemplated in section 
406 is moveable property, and the property entrusted to the petitioners 
was standing crops; on the authority of the case of Jugdown Sinha v. 
Queen-Empress (’), and also why the sentences should not be reduced. 

It has been found by both Courts that 18 bighas of land on which was 
then standing a crop of paddy were entrusted to the petitioners to take care 
of and watch until the paddy was ripe when they were to give notice to 
the factory people who would cut it. When the paddy was ripe the 
petitioners themselves cut the crops and disposed of the same. On these 
[760] findings both the Courts concurred in convicting the petitioners under 
section 406 of the Indian Penal Code. 

In this Court it has been contended that, inasmuch as the property 
was standing crops at the time when the trust was created, no offenoe 
under section 406 of the Indian Penal Code could have been committed in 

(1) (1895) I. L. R. 2fi Cal. 372. 

(2) (1869) 6 Bom. H. 0. 33. 


(3) (1897) Ratanlal. Unrep. Or. 0. 928, 

(4) (1898) I. L. R. 22 Mad. 161 
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relation to that crop, and the case of Jug down Sinha v Queen-E mprcis (1) 
has been relie 1 upon as also the case ot Reg. v. Qirdhar Dharam las (2). 

In the former cas, tho subject of trust was land, m the latter ease a house 
-Reliance is also placed on the case <>( Qu ’tn- Empress v. tihagu, (8) The 
__ facts of this case are very si milar to tire case now before us. In that ease 

36 C. 758-3 a forest guard, who had been engaged to watch a Gov 7 n “®“ 1: h fo ^ 5b ’ ^. d 

I. C. 189=10 been convicted of an attempt to commit criminal breach of trust-, 

O- L. i. 253. beoau90 h0 had allowed a timber merchant improperly to cut and remove 

some trees from tho forest. It was held in revision in that case that it 

was “ extremely doubtful if the forest guard could have bean in any man¬ 

ner entrusted with the trees of the forest or with any dominion over those 
trees. He seems to have been merely a watchman employed to guard the 
trees and to prevent any injuries being done to the forest. 1 he fact that 
ho omitted to do his duty would hardly, we think, amount to criminal 
breach of trust.” The learned Judges go on to say: Moreover, the trees 
are immoveable properties, and according to good authority cuminal 
breach of trust could not be committed in respect of them Reference is 
then mado to the cases we have already quoted. The learned Judges, 
tb^ eforo, held that section 406 was inapplicable to tho facts of that case, 
and altered the conviction to one under section 379. In this case the 
property which was entrusted to the accused was a crop of paddy which 
the petitioners had to guard until it had become ripe. At that 
time, no doubt, it was immoveable property. When they 

cut tho paddy it became moveable propoity, but it still 

remained entrusted to them. Jf they, therefore, improperly 
[761] disposed of it, it seems to us that they committed criminal misap¬ 
propriation within tho meaning of section 405. If, on the other hand, tho 
lower Courts are not right in holding, as we are inclined to think, that the 
crops were entrusted to the petitioners, within tho meaning of section 405, 
thon for tho reasons given in tho last quoted Bombay case their convic¬ 
tion under section 379 would not be improper. The property became 
capable of theft tho moment it was severed from the ground: vide. Explana¬ 
tion (2) to section 378 of the Penal Code. Wo have been asked to reduco 
the sentences. It seems, however, from tho explanation of ohe Magistiate 
that a very considerable amount of paddy, probably of tho value of 
Ks. 1,000, was removed. Wo, t.horoforo, do not think that tho terms of 

imprisonment are too sovero. 

With regard to the linos, wo direct that if they, or any poition thoio- 
of, be realised, fcl e amount will bo awarded as compensation, under section 
545 of the Criminal Proooduro Code, to tho managor of the factory. 

The petitioners must now surrender to their bail and serve out the 
remaining portions of their sontoncos. The Rule is discharged. 


a) UR95) 1- h- R- tlb97) itatanl&l, Unrep, Ot. (\ 92S. 

[9.) (18C>9) 0 Bom.'. II. 0. 33. 
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[762] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr . Justice Carnduff. 


Mackenzie v , Narsingh Sahai.* 

[9th March, 1909.] 

Partition^ Appeal- Preliminary Decree—Final Decree—Appeal against 
preliminary decree a]ter linal decree , legality of—Civil Procedure 
Cede (Act XIV oj 1882), s. 662 .—Practice. 

Where in a partition suit a final deoree had been made and an appeal waa 
preferred against the preliminary deoree only :— 

Held, that it was not open to the appellant to ohallenge the oorreotneas ol 
k the preliminary deoree without preferring an appeal against the final deoree. 

Madhu Sudan Sen 9. Kamini Kanta Sen (1) referred to. Bainkunta Nath 
Dey v. Nawab Sahmulla Bahadur (2) followed. 

Uman Kuntvari v. Jarbandhan (3), Sheo Nath Singh v. Ram Din Singh (4) 

not followed. 

EC*. S. 97 of Aot V of 1908., Fol. 82 All. 225 ; 10 I. 0. 514 : 31 I. C. 616—18 C. L 
J. 321 ; 2 Lah. L. J. 613 ; 711. C 290 ; Ref. 20 1. 0. 676=18 0. L. J 211; 
17 C. W. N. 868*18 0. L. J. 209 ; 67 I. C. 78=2 Lab. L. J. 673 ; 7 1. 0. 102= 
14C.W. N. 897; 17 0. W. N. 403=16 J. C. 203 ; 22 0. L. J. 90=80 I. 0. 921; 
37 Mad, 29 ; 18 G. h. J. 228 ; 52 I, 0. 697 : 33 C. L. J. 414 ; 67 I. 0. 261. Not, 
Fol. 24 M. L. J. 190=18 I. C. 790. Cf. 87 Mad. 466=14 I. 0. 894 ; 36 All. 532 
= 24 1.0. 827 (F. B.)J 


Appeal from a preliminary decree in a partition suit, by M. H. 
Mackenzie, executor to the estate of the late E. S. Llewbellin, the defend¬ 
ant first party. 

The plaintiffs brought a suit for the partition and recovery of posses¬ 
sion of zeraib land and for mesne profits. The defendant first party con¬ 
tested the suit on various grounds amongst others that tbe partition of 
zerait land only is not maintainable unless the entire mabal was parti¬ 
tioned. That the plaintiffs are not entitled to mesne profits. The lower 
Court, on the authority of Kamla Prosad Singh v. Bhagbati Charan (5), 
held that the suit was maintainable, and passed a preliminary judgment 
and decree on the 11th and 16th of April 1907 respectively, and a final 
decree on the 10th of July 1907. 

The present appeal against the preliminary decree of the Subordinate 
Judge was filed on the 19th of July 1907. 

[763] Babu Jogesh Chandra Boy \Babu Ah shay Kumar Banerji 
with him], for the respondent, raised a preliminary objection that the 
right of appeal from an interlocutory order ceases with the disposal of the 
suit, hence, where there was no appeal against the final decree, there could 
be no appeal against the preliminary deoree : Baikunia Nath Dey v. 
Nawab Salimulla Bahadur 12], 

Babu Samatul Chandra Dutt, for the appellant. By analogy, the 
fact that a suit has been decided by a Court of first instance in compliance 
with an order of remand made under section 562 of the Code of Civil 
Procedure (Act XIV of 1882) is no bar to the filing of appeal from the 
order of remand or to the hearing of such an appeal: Uman Kunwari v. 

Jarbandhan (3). See also Sheo Nath Singh v. Bam Din Singh (4). 

• _ 

* Appeal from Original Deoree, No. 295 of 1907, against the deoree of Ambioa 
Charan Dutt, Subordinate Judge of Darbhanga, dated April 11, 1909. 

(1) (1905) I. L. R. 32 Cal. 1028. (4) (1895) I. L. B. 18 All. 19. 

(2) (1907) 6 0. L. J. 547. ‘ (5) Unreported. 

(3; (1908) 1. L. R. 80 All. 479. 


1909 

MAROE 9. 
APPELLATE 

Civil. 

36 C. 762=1 
1. C. 413=10 
O.L.J. 113. 


451 


1909 

MARCH 9. 

Appellate 

OlVlL. 

36 G. 762=1 
I C. 413=10 
C. L. J. 113. 


30 Cal. 704 usojAr? uiwh cuc-vt bepoets [Vol. 

MooKEBJEE AND CARNDUFF JJ. This is an appeal on behalf of the 
first party defendant in a suit for partition of joint property, and is direct¬ 
ed against the preliminary decree made on the 11th April 1907. 

A preliminary objection is taken to the hearing of the appeal on the 
ground that before the appeal was presented to this Court the final decree 
in the suit had been made by the Subordinate Judge on the 10th July 
1907, and that consequently it was not open to the appellant to challenge 
the correctness of the preliminary decree without prefeiring an appeal 
against the final decree. In our opinion this contention is well founded 
and the appeal is incompetent. 

The principle applicable to cases of this description was laid down by 
this Court in MaJhu Sudan Sen v. Kamini Kama Sea (1) where it was 
ruled that the right of appeal from interlocutory orders ceases with the 
disposal of the suit. That principle, in our opinion, is equally applicable 
to cases of suits in which there is first a preliminary decree and, 
ultimately, a final decree. That this principle, which was followed in 
[764] Baikunta Nath Uey v. Nawab Salimulla Bahadur (2), is appli¬ 
cable to the case before us, admits of no controversy, and follows 
obviously from the application of a simple test. If this appeal is heard 
on the merits and the preliminary judgment of the Subordinate Judge set 
aside, what would be the position of the parties V The final decree, which 
up to the present moment has not beun questioned by way of appeal, 
would still stand, and that decree would entitle the plaintiff bo eject the 
appellant. If the appeal is heard and decided in favour of the appellant, 
in order to give him any relief, the final decree against which no appeal 
has boon preferred would have to be indirectly sot aside, lb is difficult 
to appreciate how such a state of things could possibly have been contem¬ 
plated by the Legislature. Nor does any question of hardship arise, for, 
on the 19th July 1907, when the appeal now under consideration was 
presented to this Court, it was open to the appellant to prefer an appeal 
against the final decree which had been made nine days previously. It 
is needless for our present purposes to consider, under what ciroumstanoes 
no appeal was filed against the final deoreo. The fact remains that up 
to the pi ©sent time the final decree has not been challenged. We must 
take it, therefore, that on the 10th July 1907, as soon as tho final decree 
was made, the appellant lost his right to prefer an appeal to this Court 
against tho preliminary dooree of tho 11th April 1907, 

Our attention was invited to the decision of a Full Bench of the 
Allahabad High Court in Uman Kunwari v. Jarbandhan (3), in which it 
was ruled that tho fact that a suit has been decided by the Court of first 
mstanco in compliance with an order of remand made under section 562 
o he ode of Civil Procedure is no bar bo the tiling of an appeal 
horn the order of remand or to the hearing of suoh an appeal. After 
consideration of this decision, wo adhere to the view taken by 
is our 1Q ^ho cases previously mentioned. We observe that 
one of the reasons given by the learned Judges of the Allahabad 

3 r 13 . ' ai,poal 1S not Preferred against an order of remand, 

nr S th ? M ar T,T' d be wltbout remedy, because according to the 

k Hleb Court ’ as iadlca -ted in Sheo Nath Sm<jh v. 

nnt 4 ’ the Party grieved by tho order of remand would 

__ 1 0 in aQ ll PPeal against the final deoree to limit his grounds 


18) (1909j I. L. R. 80 All. 479. 
U> U896) 1. L. R. 18 All. 19. 



(1) (1905) I. L. R. 31 Cal. 1029. 

(2) (1907) 6 0. L. J. 547. 
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bo bhe order o( remand alone. No such rule, however, prevails in this Oourb 
in our opinion, if bhe final decree has been made, it is nob only open bo 
hub is bhe duby of bhe parby who is aggrieved by bhe order of remand, which 
up bo bhab sbage has nob been quesbioned by way of appeal, bo prefer an 
appeal against bhe final decree and bo quesbion bhe validity of bhe in- 
berlooubory order. 

The appeal, bherefore, fails and must be dismissed wibh cosbs. 

Appeal dismissed . 
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CIVIL RULE. 

Before Mr. Justice Doss and Mr. Justice Richardson. 

Bipba Das Dey v. Rajabam Banerjee.* 

[19th March, 1909.] 

Bengal Tenancy Act (VIII of 1885) s. 170— Decree for arrears of rent due 

on two holdings—Claim, whether maintainable—Civil Procedure Code 

(Act XIV of 1882) s. 278. 

SeGtiou 170 of the Bengal Tenancy Aob (VlU of 1885) does not apply to a 
decree obtained by a oo-sharer landlord for his share of rent in respect of two 
holdings ; and that, therefore, when the holdings are attached in execution 
of Buoh a decree, a olaim uader section 278 of the Code of Civil Procedure is 
maintainable. 

Eridaynath Das Choiudhury v. Krishna Prasad Sircar (1) and Baihanta 
NaihRoy v. Thakur Debedro Nath Sahi (2) referred to. 

[Pol. 14 0. W. N. 835 ; Ref ; 16 0. L. J. 197 ; 23 0. W N. 201=50 I. 0. 222 • 52 I. 
0.380; 8G 1.0. 360=27 C. W. N. 817; »80 I. C. 823=1924 A. I. R. Pat. 513.] 

Rule granbed bo bhe pebibioner, Bipra Das Dey. 

The opposibe parby along wibh his obher co-sharers broughb a suit for 
recovery of arrears of renb in respeob of bwo holdings. [766] 
Subsequenbly bhe said co-sharers having refund bo join as plaintiffs were 
transferred bo bhe cabegory of pro forma defendanbs. A decree was passed 
in favour of bhe opposibe parby for a share of renb due bo bhem alone. In 
execubion of bhab decree bhe holdings were abbached. Thereupon, bhe 
pebibioner preferred a olaim under secbion 278 of bhe Code of Civil Proce¬ 
dure in bhe Courb of bhe Munsif of Bankura. The learned Munsif hav¬ 
ing held bhab bhe claim was barred under secbion 170 of the Bengal 
Tenanoy Acb, rejecbed bhe claim preferred by bhe pebibioner by an order 
dated 25th January 1909. Againsb this order bhe petitioner moved the 
High Courb-and obtained bhe Rule. 

Babu Sarat Chandra Bysack (for Babu Digambar Chatterjee), for 
bhe petitioner. Chapter XIV of bha Bengal Tenancy Acb applies only in 
eases in which a holding is attached and pub up to sale for its own arrears 
and 1 nob for any obher claim. Secbion 170, being one of bhe sections in 
Chapter XIV, cannot apply to cases where a holding is attached nob only 
for its own arrears bub also for obher claims: Hridaynath Das Chowdhry 
v. Krishna Prasad Sircar (1) and Baikanta Nath Roy v. Thakur p^ffp 
dr a Nath Sahi (2). The language of seotion 170, which prohibits bhe 
applioatian of secbion 278, Civil Procedure Code, bo bhe case of a holding 

* Civil Rule No. 498 of 1909, against the order of Chain Chandra Mitra, Munsif, 
1st Court of Bankura, dated Jan. 26,1909. 

(1) (1907) I. L. R. 34 Cal. 298 11 0. W. 

N. 497. 


(2) 11906) 11 0. W. N. 676. 
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1909 attached in execution of a decree for arrears thereon, also shows that it can 
MABOH 19. have no application in the present case, as neither of the two holdings can 

- be said to have been attached in execution of a decree for its own arrears 

iVi l Ru le. on j y . eac k bo ) clin o yeas attached in execution of a decree not only for its 

36 C 765®3 own arreais but also for arrears due for the other. 

I. C. 306—13 Babu Nahni Banjan Chatter jee, for the opposite, party. The cases 

C. W. N. 650. cited by the other side do not apply to the facts of the present case. 

There has been no sale yet nor any proceedings taken for sale of the two 
holdings They have been merely attached. Thu cases of Hridaynath Das 
Chowdhry [767] v. Krishna Prasad Sircar [1) and Nanda Lai Mukherji v. 
Sadhu Char an Khan (2. go to show that a decree for rent obtained in res¬ 
pect of several holdings is a valid decree under the Bengal Tenancy Act. 
Section 170 of the Act bars a claim to the holdings attaohed under such a 
decree. 1 he question whether the two holdings can be sold under suoh a 
decree under the special procedure laid down in the Bengal Tenanoy Act. 
does not arise at this stage. 

Doss, J. ibis is a Rule calling upon the opposite party to show 
cause why the order of the Munsif of Bankura, dated the 25th January 
I90 q , should not be set aside. 

It appears that the opposite party who were the plaintiffs in the Court 
below brought a suit along with the pro Jot ma defendants, who were their, 
co-sharers, for arrears of rent due on two holdings. These pro forma 
defendants upon their refusing to join the other plaintiffs in the suit were 
subsequently transposed to the category of defendants. The decree which 
the plaintiff obtained was one for a share of the rent duo to them alone. 
In the execution of that doerco, the two holdings wore attached. There¬ 
upon, the petitioner preferred a claim under section 278 of the Civil Pro¬ 
cedure Code. The opposite party objeotod that the claim was barred 
under section 170 of the Bengal ionancy ct. The Court below has given 
effect to that objection. 

I am of opinion that the order of the Munsif cannot be sustained. 

Section 170 is one off the sections in Chapter XIV of the Bengal 
lenancy Act, and it cannot, thoreforo, apply to any case in whioh tho 
decree is not of such a nature' as is contemplated in that Chapter. The 
decieo in this caso, as I have already said, was for arrears of rent due in 
respect of two holdings. therefore, when oither of the two holdings 
was attached, it was attached in execution of a decree passed not 
only for arrears duo on one of the two holdings but also for 
[768] an ears due on the other holding. It follows that seotion 170 of 
the Bengal i enancy Act cannot apply to this oase. 

I his viow gains support from tho ratio decidendi of tho judgments in 
the case of Hridaynath Das Chowdhry v. Krishna Prasad Siroar (1) and 
in that of Balkan la Nath Boy v. Thakur Debcndra Nath Sahi (3). 

i he order of tho Court below is, therefore, sot aside and this Rule is 
made absolute with costs. 

Richardson .T. I agree. 

Buie absolute . 


(1) (1907) I. r . R. 34 Cal. 2yS ; 11 0. 
W. N. 497. 


(2) (19071 7 0. L. J. 96. 

(9) (1906) 11 0. W. N. 676. 
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36 C. 768 (=1 I C. 724=13 0. W. N. 643). 

APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Carnduff. 


Jagon Ram Marwari v. Mahadeo Prosad Sahu.* 

[30bh March, 1909.] 

Minor —Contract with Minor—Benefit of Minor—What are ‘ Necessaries ’ 
-—Wedding presents—Guardian, Discharge or Death of—Majority Act 
(IX of 1875) s. 3— Guardians and Wards Act (VIII of 1890) s. 52. 

Where a guardian has onoe beea validly appointed or declared,-the minority 
doea not oease till the attainment of 21 years by the ward, and it is imma¬ 
terial whether the guardian dies or ia removed, or otherwise oeasea to aot. 

Rudra Prokaeh Misser v. Bhola Nath Mukerjee (1), Rhwahish Ali v. Surju 
Prasad Singh (2), Gordhandas v. Harivalubhdas (8) and Gopal Chunier Bose 
▼. Gonesh Chunder Sremani (4) referred to 

Patesri v. Champa Lai (5) dissented from. 

[769] Birj Mohun Lai v. Rudra Perkath Miner ,6) explained. 

Shivram v. Krishnabai ), Yeknath v. Warubai (81) and Mungniram 
Marwari v. Gursahai Nand (9) referred to. 

Nagardas Vachraj v. Anandrao Bhai (10: distinguished. 

H an order of Court, whioh has been erroneously made or irregularly obtain¬ 
ed, is subsequently revoked, the position of the party is the same as if the 
order had never been made. 

In re Newman (11) followed. 

Neoessaries’ include artioles fit to maintaiu the particular person in the 
state, degree and station iu life in wbioh he is. 

Peters v. Fleming (12) followed. 

Ryder v. Woombioell (13) and Walter v. Everard (14) referred to. 

‘Neoessaries’ must be determined with reference to the fortune and circums¬ 
tances of the particular infant. Wedding presents for the bride may be 
‘neoessaries.' 

Jenner v. Walker (15), Juggessur Sircar v. Nilumbur Biswas (16) and 
Makundi v. Sarabsukh (17) referred to. % 

Though a particular article furnished may correspond in quality and price 
with the infant’s means, yet if it should turn out that the infant was already 
plentifully supplied with the thing purchased, it does not fall within the 
description of ‘necessaries’ in that particular case. 

Johnstone v. Marks (18) followed. 

Infant can always show that he was already plentifully supplied with 
similar goods, and it is immaterial whether the seller knew it or not. 

Barnes v. Toye (19) and Ford v. Fothergtll (20) followed. 

It is inoambent upon one who sells goods to an infant to enquire into his 
oiroumstanoes so as to determine not only whether the thing sold is such an 


* Appeal from Appellate D*oree, No. 1334 of 1907, from a decree of B. D. Ross, 
Dietrlot Judge of Mozaffapu*, dated Maroh 1 27, 1907, affirming the decree of Puma 
Chandra Ohowdhuri, Subordinate Judge of Mosaflarpur, dated Deo. 22,1906. 


(1) (1886) I. Ii. R. 12 Oal. 612. 
<2» (1881) l. L. R. 3 All. 698. 

(8J (1896) I. L. R. 21 Bom. 281. 
(4) (1906) 4 C. L. J. 112. 

(6) (1891) 11 All. W. N. 118. 

(6) (1889) I. L. R. 17 Oal. 914. 

(7) (1906) I. L. R 31 Bom. 80. 

(8) (1888) I. It. R. 13 Bom. 286. 

(9) (1889) J. L. R. 17 Oal. 347. 
(10) (1907) I. L. R. 81 Bom. 690. 


(11) [1899] 2 Q. B. 687. 

(12) (1840) 6 M. & W. 42; 69 R. B. 495. 

(13) (1GB8) Ij.R. 3 Exoh. 90; 4 Exoh. 32. 

(14) [1891] 2 Q. B. 309. 

(16) (1868) 19 L. J. N. S. 398. 

(16) (1865) 8 W. R. 217. 

(17) (1884) I. L. R. 6 All. 417. 

(18) (1887) 19 Q. B. D. 609. 

(19) (1884) 18 Q. B. D. 410. 

(20) (1794) 1 Peake 301; 8 R. R. 696. 
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article ae an infant of the station in life of the pnrohaser would require, but 
whether in the particular case the purchaser had need for it, for if the infant 
did not require it, the seller cannot recover it. 

Johnson v. Lynet (1) relied on. 

The question as to what are ‘necessaries' is a mixed question of faot and 

lfiW 

Pcteri v. Fleming (2), Maddox v. Miller (8) and TFfcarton v- Mackeneid (4) 

referred to. , 

[770] The mere faot that an infant has a father, mother or guardian, does not 

prevent his being bound to pay for what was actually necessary for him when 

furnished, if neither his parents nor guardian did anything towards his care 

or support. The test Is whether the artioles supplied were needed for the U3e 

cf the infant. 


Call v. T Yard. (6) followed. 

[Ref : 86 Eom. 622 ; 61 I. C. 807=6 P. L J.^273 ; 6 P. L. J. 460=57.1. 0. 333 ; 69 I. 0. 

401 ; 78 I. 0. 380 ] 

Second APPEAL by the plaintiffs, Jagon Ram Marwari and Jorawa 
Mull. 

The plaintiffs who are dealers in cloth, cash, gold, silver, pearl?, etc., 
at Mozaffarpur, brought a suit against the defendant who is a zemindar of 
position and considerable income at the same place, for the value of goods 
supplied* to the defendant between the 14th January 1902 to the 1 8 th 
October 1904. 

The defendant filed his written statement through his certificated, 
guardian, Chhat.radhari Sahu, and resisted the suit on various grounds 
amongst others, that the claim was fictitious, that the defendant was a 
minor at the time the contract was entered into and as such wa 5 not liable 
under the contract, and that it was not for his benefit. 

The Courts below concurrently found upon the evidence adduced m 
the case, that the purchases were mado from the plaintiffs for the bonefit 
of the defendant, hut they held, that the artioles supplied oould not he 
regarded as ‘ nooossaries' for the minor and, therefore, dismissed the 
plaintiffs’ case. Hence this appeal. 

Babn Provcish Chandra Mitter (Dr. Rashbthary Ohose with him), for 
the appellants. The defendant was not an infant at the time of the 
contract, inasmuch as the first certificated guardian had boon discharged : 
Patesri v. Champa Lai (6), Yeknaih v. Warubii [7) and Birj Mohun Lai 
v. Rudy a Perkash Misser (8). Even if the dofonda.t was a minor the 
goods supplied were ‘ necessaries,’ and the plaintiffs are entitled to the 
amount claimed. Sections 11 and 168 of the Contract Act (Act IK of 
18721 referred to. 

[771] Babu Shorashi Char an Mitra, for the respondent. If a guardian 
once appointed or declared by a competent Court, the disability of the 
minor continues until the attainment of 21 years of ago, even though the 
guardian may die, bo romoved or othorwiso coase to act: Rudra Prokash 
Misser v. Bhola Na'h Maker jet 19), Khwahish Alt v. Surju Prasad Singh 
(10) and Oordhandas v. Harivalnhhdas (11). 

Cur. adv. vult. 

Mookerjee and CarnuUFF, JJ. The plaintiffs, appellants, are 
tradesmen in the town of Mozaffarpur and aro doalers in doth, gold, pearls, 


11) (1R48) 6 Wftttp »od Sergenufc 80 
(2) (1840) 6 M. & W. 49; 65 R. R. 495. 
(8' (1813) 1 M. & B 738 ; 14 R. R 
565 

(4) (1844) 6 Q. B. 606; 64 R. R. 584. 

(5) (184?) 4 WattP & Hergoantill39. 


(6) (1881)11 All. W. N. 118. 

(7) (188S) I. L. R. 13 Bom. 285. 

(8) (1839) I. L. R. 17 CM. 944. 

(9) (1866) I. r,. R. 19 0*1. 619. 

(10) (1881) I. L R. 3 AH. 598. 

(11) (1896) I. L. R. 21 Bom. 281. 
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jewellery and other article?. The defendant is a zemindar resident in the 1909 
same place and is admittedly a person of position and considerable income. Maboh 80. 

The plaintiffs commanced this action for recovery of approximately Rs. - 

2,300 from the defendant, for goods supplied during a period of more than Ap ^ B ^ Ta 
two years from the 14th January 1902 to 18th October 1904. The defen- 1 2 
dant, who at the time of the institution of the suit was an infant under the 86 0. 768=1 
guardianship of a certificated guardian, resisted the claim substantially on c - 724=13 
two grounds, namely, first, that the transactions mentioned in the plaint N * 653, 
were entirely fictitious, and, secondly, that as at the dates of the alleged 
transactions, he was an infant, he was not liable to pay for the goods.. 

The Courts below have found concurrently upon the first question in favour 
of the plaintiffs, and have held upon the evidence that the purchases were 
made from them for the benefit of the defendant. Upon the second ques¬ 
tion, they have held that the articles supplied could not be regarded as 
necessary expenses, and therefore the plaintiffs were not entitled fco their 
value. The plaintiffs have now appealed to this Court, and on their behalf 
the decision of the District Judge has been assailed substantially on 
two grounds, namely, first , that at the time of the transactions 
the. defendant was not an infant, inasmuch as the first 
certificated guardian had been discharged, and, secondly , that 
even 'if he be regarded in the eye of law as an infant, the 
[772] articles supplied were necessaries for which the plaintiffs were 
entitled to be paid. 

In support of the first ground urged on behalf of the appellants, it 
has been pointed out that the defendant was born on the 8 th November 
1885, that one Bisun Deo was appointed his guardian under the Guardians 
and Wards Act of 1890 on the 20tb November 1901. that on the 28th 
April 1903 Bisun Deo, upon his own application and with the assent of 
the present defendant, wa^ dicharged from the guardianship, and tha^ it 
was not till the 8 th September 1905 that Chhatradhari, the present 
guardian, was appointed by the District Judge under Act VIII of 1 R 90. 

On these facts, which are not disputed, it has bom contended on behalf 
of the appellants that the defendant attained his maiority on the Rth 
November 1903 and not on the 8 th November 1906, and that conse¬ 
quently the appointment of the second guardian on the 8 th September 
1905 was ultra vires. In support of this position, reliance has been placed 
upon the cases of Pat'sri v. Champa Lai (l\ Yeknath v. Warubai (2) and 
Birj Mohan v. Rudra Perkash f3). On behalf of the respondent, it has 
been argued’on the other hand that if a guardian 1 be once appointed or de¬ 
clared, the disability of the minor continues until the attainment of 21 
years of age, although the guardian mav die, be removed or otherwise cease 
to act and in support of this proposition reliance has been pleaced upon 
the cases Rudra Prokash v Rhola Vath ^4), Khunh'sh v. Surju Prasad^ 5) 

& nd Gordhandas v. Harivalubhdas (6), In our opinion the contention of 
the appellants is clearly opposed to the plain language of section 3 of the 
Indian Majority Act of 1875, as amended "bv section 52 of the 
Guardians and Wards Act of 1890.1 Section 3 provides that every 
minor of whose person or property or both, a guardian other than 
a guardian for a suit has been or shall be appointed or declared 
oy any Court of Justice before the minor has attained the age of 


1 (189H li All. W. N- 118. 

2 (1888) T. Tj. R. 13 Bom. 285. 
v») (1889) I. L. R. 17 Qal. 944. 


(4! flB86 > T. Ij. R. 12 Cal.'612. 

(5) (18RM 1. T.. B, 9. AH. 598. 

(6) (1896) T. L. R. 21 Bom. 281. 
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[773] 18 years, and every minor of whose property the superintendence 
has been or shall be assumed by any Court of Wards before the minor has 
attained that age, shall be deemed to have attained his majority when he 
shall have completed bis age of 21 years and not before. The language of 
this section fully supports the view taken in the cases of Budra Frokash v. 

36 C. 768=1 Bhola Nath ' T, Khwahish v. Snrju Prasad (2) and Gordhandas v. Jdari- 
1 - C. 724=13 wjvbhdas (3), which is also supported by the recent decision of this Court 
0. W. N 643. . n q Qj)Cl1 Chunder v. Goncsh Chunder (4). We are not prepared to adopt 

the view indicated in the judgment of Sir John Edge in Paterri v. Champa 
Lai (5j, in which that learned Judge dissented from the decision of this 
Court in Budra Prokosh v. Bhola Nath flj. We observe that reliance 
was placed by Sir John Edge upon the case of Birj Mohan v. Budra 
Perkash (6) with reference to which it is sufficient to state that the lang¬ 
uage of section 3 has been altered since that decision was given, and the 
words “Every minor under the jurisdiction of any Court of Wards” have 
been replaced by the words “Every minor of whose property the superin¬ 
tendence has been or shall be assumed by any Court of Wards.” The 
view, therefore, that the disability of the minor only continues so long as 
the Court of Wards retains the charge of his property, can no longer be 
maintained. We also observe with reference to the case of Patesri v. 
Champa Lai (5) that it was dissented from by the learned Judges of the 
Bombay High Couit in Gordhandas v. Uarivalubhdass (3b It is further 
worthy of note that as pointed out in Shivra77^ v. Krishnabai (7) the earlier 
decision in Yeknath v. W( rubai (8j has been superseded by the decision 
of their Lordships of the Judicial Committee in Mungniram v. Mohunt 
Gursahai (9). As regards the deoision in the case of Nagardos Vaohraj 
v. Anandrao Bhai (10), it is clearly distinguishable. It was ruled in that 

[774] case that if an order made under the Guardians and Wards Act for the 
appointment of a guardian is subsequently set aside, the period of mino¬ 
rity is not extended to 21 years under section 3 of the Indian Majority 
Act. This decision is based on the perfectly intelligible principle that 
if an order of Court which has been erroneously made or irreguarly obtain¬ 
ed, is subsequently revokod, the position is the same as if the order had 
never bem made, or to use the words of Mr. Justice Wright in In re 
Newman (1 \ the invalid order is rescinded ah inilio and is treated as 
though nevor made, so that the party is restored to his original position. 
This principle has obviously no application to a case in which the guard¬ 
ian either dies or is removed, or as in the case before us, voluntarily 
obtains his discharge. Upon a review then of the authorities, and upon 
an examination of tho language of seotion 3 of the Indian Majority Aot, 
as amended by seotion 52 of the Guardians and Wards Aot of 1890, we 
feel no doubt that if a guardian has once been validly appointed or declared, 
the minority does not cea«?e till the attainment of 21 years of age by the 
ward, and it is immaterial, whether tho guardian dies or is removed, or 
otherwise ceases to act. Tho first ground taken on behalf of the appellants 
cannot, therefore, bo supported and must be overruled. 

Ihe second ground urged on behalf of the appellant is substantially to 
the effect that.the case has not been properly tried on tho merits, that the 


•1) (1886) 1 T.. R 12 Cal fit-2. 

(2 (18811 I Ti. R. 3 All. 598. 

(») 1 18961 I. h R. 21 Bom. ‘>81. 
(4) (19051 -1 0. Tj. J. 112. 

(6) (1891. a All. W. N. 11S. 
ml (18891 l fi. R. 17 Cal 941 


‘7) (1908) T L R. 91 Bom. 90. 

(91 (1888) 1. L. R. 18 Bora 285. 

9) -1889) 1 Tj. R : 17 Oak 317, 8 L. 
10 l. A. 195. 

(10 1 (1907) I. Tj, R 31 Him 590. 
(11) [1899] 9 Q. B. 587. 
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Courts below have proceeded on the assumption that the defendant is not 
liable for any articles which are not proved to be neoessary go the support maboh 80 
of life, and that the accounts show on the face of them that various articles — 
of ordinary use were supplied, as also other articles required by a minor Appimath 
of the position in life of the defendant on the occasion of his marriage 0lVlE * 
which took place in April or May 1903. We have carefully examined the 36 o. 768=1 
judgment of the Subordinate Judge as also that of the District Judge, and I. C. 724=13 
are of opinion that the contention of the appellants is well founded. The G. W. N. 643. 
Subordinate Judge stated the question to be, whether the articles supplied 
could be treated as [775] necessary expenses, and held that as most of the 
purchases were made at or about the time of the marriage of the defendant 
and as there,was no reliable evidence to show that the things were required 
for the marriage, the plaintiffs were not entitled to recover. The District 
Judge proceeded on a somewhat different ground. He held that a9 many of 
the articles were supplied shortly after the marriage they could not be trea¬ 
ted as necessaries for the marriage; and further, that as the arrangements 
for the marriage were in the hands of a person named Gajadhar with whom 
the plaintiffs had no dealings, they were not entitled to recover the price 
of the articles supplied. It is obvious that there has not been a proper trial 
of the question in controversy between the parties in either of the Courts 
below. As we have already stated, the alleged transactions extend over a 
period of nearly three years from January 1902 to October 1901, while the 
marriage of the defendant took place in April or May 1903. Apart from 
the question, therefore, whether the articles supplied immediately before 
or after the marriage could be regarded as necessaries, the question rema¬ 
ins for consideration, whether the other articles supplied during a period 
of fifteen months before the marriage and about eighteen months after 
that event, fall within the category of necessaries. It has been stated to 
us approximately that goods worth about Rs. 1,300 were supplied on the 
occasion of the marriage, and articles worth about Rs. 800 were supplied 
from time to time before and after the marriage. It is obvious that the 
matter has not been investigated with the fulness it deserved, and that 
neither of the Courts below has determine 1 with reference to each article 
alleged to have been supplied, whether it was one in respect of which the 
plaintiffs were entitled to recover the value. It is manifest that in the 
interests of justice, the decisions of the Courts below must be discharged 
and the case re-investigated. To enable the lower Court to do so, we 
shall lay down the principles upon which the enquiry ought to proceed. 

Under section 11 of the Indian Contract Act, every person is compe¬ 
tent to contract who is of the age of majority [776] according to the law 
to which he is subject. This section as interpreted by their Lordships of 
th© Judicial Committee in Mohori Bibee v. Dharmodas (1) provides that 
no person is competent to contract who is not of the age of majority accor¬ 
ding to the law to which he is subject; in other words, that a minor is not 
competent to contracted that, therefore, a minor’s agreement is void: Vat - 
taram v. Vinayak (2) and Kamta Prasad v. Sheo Gopal (3). If, therefore, 
as previously indicated in Watkins v. Dhunnoo Baboo (4), a minor is a 
person incapable to contract within the meaning of section 11, section 68 of 
the Indian Contract Act becomes applicable to his case. Now section 6 
provides that if a person incapable of entering into a contract quote 


(1) (1903) I. b. R. 30 Oal. 5B9; 

L R. 80 I. A. 114. 

(8) (1908) I. Ii. R. 28 tfom. 181. 


(3) (1904) I. L. R. 26 Ali. 842. 

(4) (1881) I. L. R, 7 Cal. 140. 
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1909 only so much of the section as is applicable to the case before us—is 
MABOH'30. supplied by any person with necessaries., suitable to his condition in life, 

- the person who has furnished such supplies is entitled to be roimbuised 

Appellate f rom property of such incapable person, there is no definition of the 
QlVlL ’ term “necessaries’' in the Act. We may consequently turn to judicial 
36 C. 768=1 decisions to determine its precise import. Now it was ruled by Baron 
1. C. 724=13 Parke in PcUrs v. Fleming (1) that “ from the earliest time down to the 
0. W. N. 643. the word * necessaries ’ is not confined in its strict sense to such 

articles as were necessary to support life, but extended to articles fit to 
maintain the particular person in the state, degree and station in life in 
which he is; and therefore we must not take the word necessaries ’ in its 
unqualified sense but with the qualification as above pointed out.*’ 1 his 
definition was adopted by the Exchequer Chamber in Ruder v. 
Woombell (2) which it was stated that the rule of law is clearly established 
that an infant is generally incapable of binding himself by a oontraot, 
that to this rule, there is an exception introduced nob for the benefit 
of the tradesman who may trust the infant, but for that of the 
infant himself, that this exception is that he may [777] make a contract 
for necessaries : see also Walter v. Everard (3). do put the matter con- 
cisely, 14 necessaries’’ means goods suitable to the condition in life of the 
defendant and to his actual requirements at the time of the sale and 
delivery, and whether an article supplied to an infant is necessary or not, 
depends upon its general character and upon its suitability to the parti¬ 
cular infant’s means and station in life. It must further bo observed that 
as *’ necessaries’’ inoiudo everything necessary to maintain the infant in 
the state, station, or degree of life in whioh he is, what is necessary is a 
relative fact, to bo determined with reference to the fortune and circum¬ 
stances of the particular infant; artioles therefore that to one poison 
might be moro conveniences or matters of taste, may in the ease of another 
be considered neoessaries, where the usages of sooiety render them proper 
for a person in the rank of life in which the infant moves. 1 he infant’s 
need of things may also sometimes depend upon the peouliar circumstances 
under which they aro purchased and tho use to whioh they are put. I*or 
instance, articles purchased by an infant for his wedding may be deemed 
necessary, while under ordinary circumstances the same articles might nob 
be so considered : see Jenner v. Walker (4) in whioh it was ruled that 
wedding presents for the bride of the infant may be neoessaries. To tho 
same effect are the decision in Juggessur Sircar v. Nilumbur Biswas (5j 
and Makundi v. Sarabsukh (6). A further question may also arise, 
namely, was the infant in actual need of the things purchased Though 
an article may belong to a class of things that aro unquestionably neces¬ 
sary, and though the particular article furnished may correspond in 
quality and price with the infant’s means, yet if it should turn 
out that the infant was already plentifully supplied with the 
thing purchased, it does nob fall within the description of neoes¬ 
saries in that particular oaso. As observed by Lord Justioe 
Lindley in Johnstone v. Marks (7), the true question is not a mere 
[778] abstraob one, whether the articles supplied were in their nature 
neoessaries, but a practical question, whether they were necessary for 
the defendant, that is neoessaries to him, and they could not be, if he 

U) 11840) 0 M. A W. 42 ; 66 R. R. 495. i5i U666j 3 W. 11. 217. 

pi) (1868) L. R. 8 Exoh. 90; 4 Exoh. 32. (6) 11884) l. L. R. 6 All. 417. 

(3) (1891) 2 Q. B. 369. (7) il887) 19 G. B. D. 609. 

[i) (1808) 19 L. T. N. B., 898. 
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already had plenty of them. An infant may, consequently, show that ho 
was already fully supplied with similar goods, and it is immaterial 
whether the plaintifl knew it or not: Barnes v. Toye flj. It is thus 
incumbent upon one who sells goods to an infant to enquire into his cir¬ 
cumstances so as to determine not only whether the thing sold is such an 
artide as an infant of the station in life of the purchaser would require, 
but whether in the particular case, the purchaser had need of it, for if the 
infant did not require it the seller cannot recover it. The reason for this 
ru e is plain and was thus explained by Gibson C. J. in Johnson v. Lymes 
\4). ' lhe rule of law is that no one may deal with a minor. The 

exception to it is that a stranger may supply him with necessaries proper 
or him, m default of supply by any one else : but the stranger's inter¬ 
ference with what is properly a guardian’s business must rest upon actual 
necessity, of which he must judge in a measure at his peril. When he 
assumes the business of a guardian for the purpose of present relief he)is 
bound to execute it as a prudent guardian would and consequently make 
himself acquainted with his necessities and circumstances. The credit 
which the infant’s necessities give him, cases when these necessities cease, 
and as nothing further is requisite when these are relieved, the exception 
to the rule is at an end." We may further observe that the question as 
to what are necessaries, is a mixed question of fact and law. It has been 
ruled in England that it is a question for the Court to decide whether 
certain classes of expenditure are neoessaries and what class or general 
description of articles are necessaries, and it is for the jury to deter¬ 
mine whether the particular ariticles fall within any of those 
classes, and whether they were actually necessary and suitable 
to the condition of the infant and were furnished under such cireum- 

r77Ql S aS fc ° autlioris0 a recovery ; the quantity, the quality and 
L*79J value of what was furnished is of course a question for the jury : 

eters^v. Fleming (3), Maddox v. Miller (4) and Wharton v. Mackenzie 
15J. The person who seeks to recover for articles furnished to an infant 
on the ground that they were necessaries is bound to prove that the articles 
were in their nature necessaries suitable to the infant to whom they 
were supplied and were actually needed by the infant. But if there are 
special circumstances within the knowledge of the infant himself which 
make those articles not necessaries, he may prove them : for instanoe, that 
he was fully supplied with similar goods ; Ford v. Foiherjill (6J. With 
reference to the observation made by the learned District Judge that as 
the arrangements for the marriage were in charge of 'Gajadhar, the articles 
supplied could nob be treated as necessaries, we may point out that the 
mere fact that an infant has a father, mother or guardian, does not pre¬ 
vent his being bound to pay for what was actually necessary for him when 
urnished, if neither his parents nor guardian did anything towards his 
oare or support. The test to be applied is whether the articles supplied 
were needed for the use of the infant: Gall v. Ward (7). 

The result, therefore, is that this appeal must be allowed, the judg' 
ment and decree of the District Judge set aside, and the case remitted to 
him for decision upon the question, < whether the articles supplied were 
necessaries on th e principles already explained. The accounts produced 

(1) (1834) 13 Q B. D 410. (6) (1844) 5 Q. B 606; 64 B. R. 584. 

(2) (1843) 6 Watts & Sergeant 80. (6) (1794) 1 Pdake 801 ; 3 R.R . 695. 

(3) (1840) 6 M. & W. 42 ; 65 K. B, 495. (7) (1842) 4 Watts & Sergeant 119. 

W (1818) 1 M. ft 8, 788 ; 14 B. R. 565. 
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by the pi aiu tills-appellants must be carefully scrutinised and the case of 
each articlo or class of articles separately considered. If for the elucida¬ 
tion of any particular point, fresh evidence is found necessary, the District 
Judge will he at liberty to tako evidence himself or to direct the Sub¬ 
ordinate Judge to take it and to submit it to him for consideration. Costs 


36 C. 768s*! of this appeal will abide the result. 

I. 0. 724=13 
C. W. N. 643. 


Appeal allowed ; 
case remanded. 


36 c. 780 ' (=8 I. C. 982=10 G b. J. 33=13 C. IS. N 920=5 M. L. T. 423=11 Bom. 
L. R. 833=19 M. L. J. 548=93 P. R. 1909=146 P. W. R. 180=68 P. 1. R. 1910= 

36 I. A. 103.) 

[780] PRIVY COUNCIL. 


Lala Rup Narain v. Gopal Devi 
[On appeal from the Chief Court of the Punjab at Lahore.] 

[11th May, 1909.] 

Hindu law—Adoption—Evidence of Adoption—Adoption of Daughter's 
Son, validity of—Question not raised until too late a stage of the 
hearing—Estoppel by assent of Reversioner to Alienationsby Widow- 
Power of Reversioner to bind later Reversioners—Reversioners claim • 
ing not through preceding Reversioner but through last male owner— 
Misjoinder of Causes of Action-Civil Procedure Code (XIV of 1882) 
s. 578. 

The appellant’s right to maintain a suit to set aside alienations of 
certain immoveable property made by the widow and the natural mother 
of the last male owner, who was the daughter s son of the original 
owner, depended on whether, as the appellants alleged, he was also his 
adopted son. On this question the Courts in India differed *• — 

Hcld> by the Judicial Committee, that on the evidence the adoption 
was established. It showed that, cn the death of the original owner, the 
alleged adopted son succeeded to the estate without controversy which 
he could only have done as adopted sou. and enjoyed it and disposed of 
it as his own, also without controversy,-down to his death in 1870: almost 
every document both during his life and after his death was framed 
entirely on tbe basis of the adoption. 

An objection to the validity of the adoption on the ground that under 
the Hindu law a daughter’s son could not be adopted was only put for¬ 
ward for the hist time at the very last stage of the hearing, after all 
the evidence was closed and nothing but argument remained. The 
decision depended on whether the rule of Hindu law had been varied by 
family custom 

Held, that the District Judge was right in refusing to entertain at that 
late stage of the case a new question of that kind the solution of which 
must be dependent upon evidence. 

The main defence to tbe suit was that the assent of the appellants' 
father to the transactions in dispute, not only estopped him from contest¬ 
ing the validity of the alienations, but created an estoppel binding his 
sons the appellauts. As showing this a document dated 3rd September 
18?1 was produced which, after reciting that except his mother there 
was no heir to or claimant of the adopted sou’s property, stated that the 
widow agreed that during the mother’s lifetime she should remain in 

* Present : Lord maonaqhtkn, lord Atkinbon, Sib Andrew soOBLBand 

BIB ARTHUR WlLBON. 
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possession of a half share [78J] of the property, and that after the < QftQ 
death of the mother aad the widow both the shares should devolve by May 11 
inheritance on the sons of the mother, who were the natural brothers of * 

the adopted son, This deed was sigaed by the father of the appellants ■ PBiVY 
who at that time was the only Reversioner. The Courts in India COUNCIL, 
differed as to the effect of his concurrence in the deed —— 


Heldy that the division of her life-interest with the mother was an 
act which did uot need the assent of the appellants’ father ; aad to pro¬ 
vide for the descent of the inheritance after her death in a line different 
from that prescribed by law was a thing which the widow could not do 
either with or without his assent. Theie was. therefore, no estoppel on 
the Reversioner, and consequently noue on his sons. 

Another document relied on by the respondents was one of the 
alienations sought to be set aside. It was executed by the two ladies on 
1st July 1888, and recited that they inherited the property in question 
trom the original owner by virtue of right of succession and also by 
reason cf the reliuquishment of their rights by all the original owner’s 
collateral heirs. They referred to the deed of 3rd September 1871 and 
stated that they, the executants, were absolute owners by exercising 
proprietary rights. They conveyed the land to the purchasers absolutely 
and finally stipulated that neither they nor their h^irs or de fendants 
would ever raise any objection, nor would the original owner’s collateral 
heirs whose rights, if any, had been extinguished by their putting 
their signatures to this deed, and admitting it to be correct.” This deed 
was also attested by. amongst others, the father of the appellants. The 
Courts in India again differed :— 
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Held , that the deed only bound the ladies and the collateral heirs of 
the original owner from whom they claimed to have derived title. It 
did not affect any title coming from the adopted son through whom the 
appellants claimed ; they were, therefore, not estopped. - 

The ladies, the alienees, of the four separate alienations sought to be 
set aside, and the natural brothers of the adopted sou were all made 
defendants in the present suit : - 


Held , that it was very doubtful whether, on the strictest construction 
to be placed on the Civil Procedure Code, it could properly be said 
there was any mvsjoiuder of causes of action ; but even if there was, 
section 578 of the Code had the effect of preventing such a defect from 
being made a ground of appeal on which the decree of the first Court 
could be reversed. 


The decree of the Chief Court was reversed, and that of the District 
Judge restored. 

[Ref : 41 I. 0. 631=2 P. L. J. 678 ; 84 Mad. 65 ; 82 All. 65l ; 7 M L. T. 384=5 I C 
466 ; 25 I. 0. 25 ; 19 O. W. N. 318=20 0. L. J. 23 ; 88 I. Q. 164=32 M. L. J. 47 •' 
60 l- C. 635 ; 53 I. 0. 654=90 0. L. J. 56 ; 69 I. O. 507=3 Lah. 344 ; 67 I. 0. 81= 
34 0. L. J. 432 ; 72 I. 0. 680=36 C. L. J. 434=1928 A. I. R. Gal. 18 ; 96 I. 0 483 
=1926 A-I R. Mad. 609.] 

Appeal from a judgment and decree (10th June 1904) of the 
Chief Court of the Punjab, which reversed a judgment and decree (24th 
August 1901) of the District Judge of Umballa. 

The plaintiffs wore appellants to His Majesty in Council. 

The fcain question for decision in the present appeal was whether 
certain alienations made by two Hindu ladies were [782] binding 
on the Reversioners to the estate of the last male holder, one Wazir 

Singh. 

The property in suit originally belonged to Sultan Singh who died 
early in the year 1861, and was succeeded by the said Wazir Singh who, 
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according to bho pedigree f which is set oub sufficiently in the judgment of 
thoir L,ord c hips of the Judicial Committee), was the eldest son of Sultan 
Singh’s daughter, Puran Devi. 

The appellants, grandsons of Sultan Singh’s brother Narain Singh, 
claimed to be the n« xt reversionary heirs of Wazir Singh, and their title 
depended on whether, as they a’leeed, Wazir Singh had been adopted by 
Sultan Singh. 

Wazir Singh died on 95th October 1870 leaving him surviving his 
widow who succeeded to a life-estate in his property and to whom a 
certificate to collect debts wa c granted under the provisions of Act XXVII 
of I860. On 3rd September 1871 an agreement was come bo between 
Sarsubi and Puran Devi in the following terms 

I. Musa min at Sarsuti, daughter of Lai t Tek ('hand, and widow of Lala 
Wazir Sin h adopted on of Mun-hi Sultan Singh, deceased, caste Kha'ri, 
resident of Delhi. Muhall.i Nanghara, Gttzar Dariba do hereby declare as 
follows :— 

“ About ten months aeo niv husband died without leaving any issue. After 
hi? death I obtained a certificate of succession and came into possession of 
the property left by him. Ther° is always some disagreement betweeu myself 
and Musammat Puran Devi, sister of Lala Wazir Singh and daughter of 
Munshi Sultan Singh, as regards inheritance and the family belongings. With 
the exception of Musammat Puran Devi there is no other heir to or claimant of 
the said property. The parties, therefore, of their own accord and free-will 
have agreed that during my lifetime. Mu unmat Puran Devi should remain in 
possession of one-half shire of the prepertv, and that after the death of 
Musammat Puran Devi and myself, both the shares should devolve by inherit¬ 
ance on the sons of Musammat Puran Devi, who are the grandsons (daughter’s 
sons) of Munshi Sultan Singh, the common ancestor. 


“ I have, therefore, drawn up these few lines in the form of a deed of 
partition, so that it may serve as an authority.” 

This document bore the signature of, among other?;, Gurdial Singh, the 
father of the appellants, which wa? at that time the nearest Reversioner. 
To one of the alienations to some of the defendants which was now sought to 
he sot aside, Gurdial put his signature hut only as a witness l he deed of 
sale [783] was dated 1st Tuly 1888 and was executed by Sarsubi and Puran 
Devi in favour of the defendant I,ala Shamhhu Nath and others for 
Rs, 40,000. Tn this document it was recited as follows : - 


We own and possess an entire It atm known as Katra Choyan, situate 
in Bazar Chandi Chauk, Delhi City, lull description of which is given here¬ 
after. We inherited this property along with other property from the late 
Munshi Sultan Singh by virtue of our right of succession, and also by reason 
of abandonment and relinquishment of their vested and contingent proprietary 
rights by all the collateral heirs of the said Munshi Sultan Singh, which rights 
the collateral? possessed in virtue of their being male descendants or for some 
other reason, we possess in additiou two former title deeds, au agreement 
dated the 3rd September 1871 which was registered on the 5th October 1871. 
We, the executants, have been absolute owners of the property in question by 
exercising in proprletaiy rights in respect of the same, as also in respect of 
other property regarding which we effected a permanent alienation without any 
obstruction on the part of the above-mentioned collaterals. At t&is moment 
we, with a view to liquidate the debts due by us which debts we thought 
expedient to incur in order to make such improvements to our other property 
as might have the effect of augmenting the iucome from rent aud to prevent 
the addition of interest, have absolutely sold the property, a description of 
which.Is given hereafter, together with all its dimensions and external aud 
internal rights.” 
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After naming the vendees, namely Lala Shambhu Nath, Lala 
Benarsi Das and Kidar Nath, three of the defendants, and that the 

vendors had received all the consideration money for the property, the 
document proceeded :—• 
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“ After receiving the consideration money we, the vendors, have taken the - 

property (sold) out of our proprietary possession, and have placed one-half 86 & 780=3 
of it in the possession of Lala Shambhu Nath, one of the vendees, and the I# C * 882=10 
other half, in the joint possession of Lala Benarsi Das and Babu Kidar Nath 
vendees, in equal shares, and have made all the vendees in proportion to qmL m 
£ e.r respective shares joint absolute owners of the property in question. L T 423.11 
Henceforward all the above-named vendees shall be joint absolute owners Bom L R 
ot the property. All our proprietary rights in respect of the property sold 833»19'n’ 
have lapsed, and paseed from us, vendors, to the vendees. Now and herafter J- 948= 93 
neither we nor our Reversionary heirs, nor any other persons coming forward p< R - MOB* 
as claimants by right of succession or by virtue of their being male descend- R. 

ants of the aforesaid family shall raise any sort of objection against the alien- ^7^1® Zoo* 
ation of the property sold or in regard to the want of power of making a per- 
manent alienation of it, or against any right (whether now existing or not) 
in the property ; or any plea as to non-payment of the value in full ; nor 
shall they have any sort of claim or concern as against the vendees, inasmuch 
as even if the heirs of the above-named Munshi had any sort of right 

H£Sft er ? ested or contingent) in the property in question at all, such right 
U84J has bsen extinguished by theii putting their signatures to this deed and ad¬ 
mitting its contents to be correct. If we or oub heirB in contravention of the deed 
or contrary to our or their admissions take any objection or lay any olaim to the 
property sold, suoh objeotfon and olaim Bhall be considered to be false, and in that 
oaBe all the responsibilities and liabilities for costs and damages and for payment of 
the sale money shall rest on our shoulders and the vendees shall have a Bight to 
recover theirs money from our persons or from our personal property whether 
moveable or immoveabie. We have, therefore, drawn up these few words in the 
form of a sale-deed so that it may serve as an authority.” 

The above was the lasb transfer deed made in the lifetime of Gurdial, 
but both before and after his death other alienations of the property now 
in suit were made to other defendants, and on ,14th June 1897 the appel¬ 
lants Jai Narain, who was born on 19th December 1871, and Rup Narain, 
who was born on 11th March 1876, instituted the suit out of which the 
present appeal arose, against Sarsuti and Puran Devi, her sons and the 
various alienees for a declaration that the alienations would not be binding 
on them as reversioners after the death of Sarsuti. 

Two preliminary objections were taken to the suit, namely, that the 
plaintiff Jai Narain was not competent to maintain the suit, inasmuch as 
he had been adopted by the widow of one Brij Mohan and so had ceased to 
belong to his natural family; and that there was misjoinder of parties and 
of causes of action in the suit ; and issues*were raised on these objections. 

On these issues, the then District Judge held on 24th November 1897 
that Jai Narain had not been adopted out of his natural family, and that 
he, therefore, could join his brother Rup Narain in the present suit. On 
the other preliminary issue he decided, after referring to the conflicting 
rulings of the High Courts in India that there was no misjoinder either of 
defendants or of causes of action. 

The pleas set up in defence to the suit were substantially that it was 
barred by limitation ; that Wazir Singh was not the adopted son of Sultan 
Singh ; that assuming he was so adopted the plaintiffs could not succeed in 
this suit having regard to the settlement of family disputes embodied in 
the deed of agreement dated 3rd September If71, concurred in * 

[788] by Gurdial Singh, and having regard also to subsequent acts of the 
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said Criirdial Sinqb which signified a relinquishmenb of his claims as 
Reversioner ; fchalj the alienations were made for necessary purposes to 
alienees who wore parties to the alienations believing on good grounds 
that Ourdial Singh had relinquished his rights to the properties alienated: 
and that large sums had been spent by the alienees in improving the• 
properties, and they were entitled to compensation in respect thereof if 
the alienations were declared void. 

On these pleadings issues were raised the final form of which was 
settled as follows by the District Judge who decided tho case on the 
merits:— 

“ 1. Was Wazir Sin<'h the adopted eon of Sultan Singh ? 

“ 2. If po. did Gnrdi'l SinRh who, after Wazlr Singh's death beoame the nearest 
Reverooner, and would inhpr't on the death of the widow Muaammat Sarauti, 
oonflent to the de^d of 1371 (P.P.-T h and thereby relinquish his claims to the proper¬ 
ty ? And did ho corKon* tn alienations of the property made in accordance with this 
deed, thereby oonflrmiuo hi* ao L . of relinquishment ? 

“ 3. If go, dne* hi* rolinquishmont of his rights in the property and hia consent 
to the alienations bind hia sons, the plaintiffs, and estop th*m from suiog ? 

“ 4. Poe* the period of limitation begin from the execution of the deed of 3rd 
September 1871, or from what date does it beglu, and are plaintiffs barred by limita¬ 
tion ? 

“ 6. Was there legal necessity for eaoh aot of alienation ? 


No issue was set,hied in respect of hho plea of some of tho defendants 
for compensation for improvements. 

On these issues tho District Judge held that Wazir Singh was the 
adopted snn of sultan Singh. He found from documents produced that the 
word “ khalaf” was used in describing Wnzir Singh, and that that word in 
such documents always signified “ son” by birth or adoption, and on the 
documentary and circumstantial evidence he concluded as follows : — 

“ In all tho documents ho was described ai the * son ' or 'adopted eon’ of Saltan 
Singh or in word* to that effect , defendants have produced no documents 
to the contrary offeot. Also the documents produced show clearly that all 
parties interested nearly or remotely in the property of Sultan Singh either 
subscribed to or never contradicted the fact of Wazir Singh’s adoption until 
the institution of the present suit. Thus the documentary evldenoe and the 
inference to bo drawn from it are all in favour of Wnzir Singb’g adoption. 
T786] The circumstantial ev'denoo is cqua’ly convincing proof of the adoption. 
There is the faot that Wazir Singh lived with Sultan Sinah in one house, while hia 
brothers lived with their father and mother in another house. Wazir Singh's wife 
was brouRht to the house where Sultan Singh himself lived which did not happen in 
th^oa?e of the Wives of the other brother*. On tho death of Sultan Singh, Wazir 
Singh took out a succession certificate in his own name and received possession 
of the whole of Sultan Singh’s large property, neither the widow (Ajadhia Devi) 
nortbe daughter (Puran Devi) nor her other sons raising any protest even when 
Wazir Singh proceeded, as ho undoubtedly did, to dissipate it by extravagant 

living.Tho oonduot of nil parties concerned clearly indicates that 

Wnzir Singh was regarded a* tho solo heir of Sultan S-ngh, and he certainly would 
not have been so regardod had there not been good groundt for so doiDg. On the 
death of Wnzir Singh n nuceesslnn oertiflote wa* t-ikcn out ; n tho name of his widow 
Rarsuti .... H is easy to understand that a young widow in her position 
without a child and with only a life estate io th« property, and naturally Under the 
influence of the elder woman of the family would be willinR in order to seoure 
the family pence to surrender a sbaro in tho property either to her father-in-lew’a 
widow or to his daughter as she did bv the • oouroent P. D. 1. of 3rd September 1971. 
On the other bond it is Incredible that. If Wazir Singh bad rot been adopted, tbf 
immediate and future heirs would have allowed bis widow who would have bad no 
status at all a pr» dominant share in tbo property as they did. Moreover, one of 
Sarsuti’s first nets appears to have tpen to fell sen r of the property to pay ofl the 
personal debts of Wazir Singh in which the olber members ol the family had not 
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“In ehoit, the evidenoe proves oocoiuBively that Waizir „ a . , 

oaly fact inoonaisteas with this ounolumoa being the conduct ot^uTd, . ^ the 

next Keveiaionar, whose oonduot, especially wun le^ard to the do utl D n“ 
it ia now neaassary to oonsider.” uuouaiant L>. D. I , 

The District Judge also held after full consideration of all the cir- 36 c15o-a 
earns ances in the case that as a matter of fact Ourd.al Singh did consent "o Safllo 
to the deed of 3rd September 1871. and to alienations of the property in C< L - J - 58 = 
suit made in exercise of powers acquired under that deed But he di d = 13 C ' W N - 

f “ * * consideration <5 to rl.nlt ,L HiS cTl^il 

Courts rn India on tiro question of tow far tiro oonsent of tire nearest Re- Si 
versioner is binding on other reversioners, that "a Reversioner derived his 833=19 M. 
title not from the lasts Reversioner, even though that-. ravArqinnrtr ho uio 548 = 93 
father, but from the last full owner,'’ especially^ ^^ *,*«•- 

r7«7i a 'h t ReVetsl ° ne ! r had predeceased the widow, so that his intevest had 190=68 P. L. 
L78/J becomejyalueiess and as though they never existed. " He there- *• 1910=36 

fore, held that the plaintiffs derived their title from Wazir ^ineh and *• A ’ 103 - 

no. from Gnrdial Srngh, and tha. .ho so,render of bbt“. by to late 

and his consent to the alienations did not affect the plaintiffs’ title, except 

so far as (radial Singh’s consent might be evidence of the necessity for 

the alienations ; and that the plaintiffs were not thereby estopped from 

iT g II I® P to S6nb CaSe ’ ° n the question of limitation the District 
Judge held that the suit was nob barred. 

He further found that there was no proof of any necessity for the 
alienations ; and that there was no evidence in support of the plea that 
any of the alienees had subsequently improved the properties. 

On a point raised in argument before him as to the validity of Wazir 
oingh s adoption, the District Judge said :— 

ar ‘ R wad ooflieaaed that umoug the regenerate tribes, of wliom the Khatrts 
fl.u ne ’ a• a< ? opfcion 0< a daughter’s’ aon is nob permissible, and that oonaequsatfy 
Thl UT ? ha adoption of Wazir Singh could not in any ease have b=.en valid. 

AQOugh i allowed the point to be argued, 1 am now o t opinion that not having been 

considered nofc be raiBfld ftG th8 laB5 8tage of the hearing. 1 have, therefore, not 

In the result the District Judge gave tbe plaintiffs a decree. 

An application for revieto by two of the defendants on the ground 

that improvements effected in a portion of the property, though pleaded, 

was never brought into issue nor decided, was rejected the District Judge 

saying that in a case in which the parties were not ignorant persons, and 

were well represented by counsel, he considered it was clearly their duty 

to protect theii own interest by applying, if necessary, for a revision of 

the issues during the 2i years (April 1898 to December 1900), which 

©lapsed from the date of framing the issues to the closing of the case, and 

that it could not be reopened on any one point after judgment had been 
Passed. 

, The defendants appealed to the Chief Court of the Punjab 
(T. C. CbAlXEBJI and F. A. ROBEBTfcON JJJ, and in addition 
to the points raised in the issues took as grounds of appeal that 
the adoption of Wazir Singh, even if proved, was invalid ; and 
L788J that the District Judge should have fixed an issue as regards the 

haaprovements and deoided it. 

The* Chief'Court held as to the adoption of Wazir Singh that as 
a matter of fact there was no reliable direct evidence ; that the reference 
the documentary evidence to Wazir Singh as “ khalaf ” of Sultan 
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Singh was not; conclusive, and that the description of him in the docu¬ 
ments anterior to Sultan Singh’s death were also inconclusive as to the 
actual jactum of adoption ; that in documenGs subsequent to the death of 
Sultan Singh (as for instance in the succession certificate of 13th June 
1861) the description of him were probably those given by Wazir Singh 
himself; and that on Wazir Singh’s death it was only by the consent of 
his brothers that the succession certificate was granted to his widow * 
Sarsuti. And they proceeded — 

“ We now oome to fcha family settlement ot 1871. which deserves special atten¬ 
tion for many reasons. In this oonneotion it is relied on by the plaintiff* beoau^e it 
mentions Wazir Singh as the adopted son of Munehi Saltan Bingh. 

“The above gives in brief the evirenoe in euppDrt of tha factum of the adoption 
of Wazir Singh by Saltan Singb, and if it stood alone and uurebuttei it would 
certainly be enough to raise at least a presumption in its favour. We do not propose 
to diiouaa the oral evidence at length. The lower Coart considered it unreliable, and 
after going through it we do not consider that it materially strengthens the oare for 
the plaintiff*. There are, however, several considerations which seem to negative the 
oonolusiOQ that there was any suoh adoption of Wazir Singh as to take him finally 
out of bis natural family and to give the collaterals of Sultan Singh the right of 
collateral succession to Wazir Singh’s eetate. In the first plaoe there is no doed of 
adoption and no deed exeouted by 6oltan Bingh in which he recites or alludes to the 
adoption, and there is no direct evidecoo of any suoh formal adoption. The absence 
of this last may be satistactorily explained, but the want is not supplied. Next we 
find that Saltan Bingh had one daughter, who hat five sons, all dependent on him. 
The evidence shows thad all these sous at times lived with Sultan Singh* and Wazir 
Singh was the eldest and naturally the one who reoeived most notioe. It is exceed¬ 
ingly improbable that Sultan Singh would have so adopted Wazir Singh as to give 
him the whole inhecit&noe and deprive suoh of bis brothers as were then alive of any 
share in it, as well as othere who might afterwarl be born, leaving them destitute. 
But the most conclusive point against the factum ot adoption is, in our opinion, the 
execution of family settlement of 1871 and Gurdial Bingh’s aotion in oonneotion 
therewith. 


The reason why that settlement was oome to is clearly reoited in the deed 
itself, and tbero is no reason whatever to ooubi that it was oorieotly eUied. 
[789] Gurdial Singh was undoubtedly, as was contended in the Lower Court, 
a man of affairs, a leader in the family and a very capable person. He was 
the Commissioner’s Muhafiz dajicr. This was the contention in the Lower 
Court, but Mr. Grey apparently quite overlooked this and argued the exact 
opposite before us, i. e. t that he was young, inexperienced, incapable, under 
the influence of others and careless of his own interests. The former view 
is clearly the correct one. Vet we find Gurdial Singb, who must have known 
perfectly the whole truth about Wazir Singh’s adoption, and who, had Wazir 
Singh been adopted by Sultan Singh as contended by the plaintiffs, would 
have been Wazir Singh's sole heir, not only signing the family settlement of 
3rd September 1871, which clearly provided that alter the death of Musam- 
mat Sarsuti, widow of Wazir Singh, and Musammat Puran Devi, daughter 
of Sultan Singh, ;he detendants, who are sous of Musammat Puran Devi, 
should succeed to the whole property, but in order to make assurance doubly 
6ure we find him attesting the only deed of alienation made by the women 
in his liietime, in which deed there is a full and clear recital of the rights of 
succession of the deiendants and the relinquishment of all their rights by the 
collaterals ot Sultan Singb. It is clear ibat evey precaution was taken to 
avoid any possibility of misapprehension on Gurdial Singh’s part, or of the 
meaning of bis action. What the legal effect of his action on the rights of 
his sons may be will be discussed later. In this connection we note that 
Gurdial Singh shewed clearly by his action that he did not believe himself to 
have any legal rights as regards Wazir Singh’s property, ».f., that there bad 
been to such adoption as would give him such rights. The recital that 
Wazir Singh was adopted son of Sulian Singh was obviously merely to satisfy 
Musammat Sarsuti, and we know how often such sacrifices are made to satisfy 
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seems to have taken every precaution to make Ihf eed l*i G ft rdla , Slugh himse,f 
and to prevent further disputes Under • settlement clear and final, 

is no, proved that Sul,ao Singh adopfed Wazir SWhf We h ,d that 5t 

give the plaintiffs, either by law or custom anv h °hi\ “ S “ Ch a “t" 061- as to 

S;sss 

that no ado^tio^h^u^facTpr'ove^t^hav^^een^arried^ut! 0 ^ 11 * 011 fiDd 

misjoinder,Ibut^we think*11 advisaWa*^* 'T? lole Ca - except the question of 
been dealt with iiTtha^lowMCourt!” l ° D ° tlCe SUCh further points as have 

plaintiffs • °S f ST* h6ld , T°, that th0re was “o misjoinder of 

and the ’ 0 ^e did ^ 66n mis:,oiner of causes of action, 

or 45 of ft® p d satisfy the requirements of section [7901 28 

was to° allow ^ Code ‘, They ‘bought «» proper course 

would pursue wffhnn^rj 1 ? ^ “ ak ® their electio ° which suit they 
the other defendants f 9 to ^ 6ir , ri 8hts to bring fresh suits against 

the 5th defendeant s ^Vu Tu 9 p / alntl ® s 0 lected to proceed against 
were struck out an^iw? N J? th * th ® ? ]laims against the other alienees 
Shambhu Natb\ a 1' th ?° Urt P y° C9ed t0 dispoSe of fche claim as regards 
Distdct Jud^ S t all6nat,0n bolding in concurrence with the 

and that fchrf ^ * he , r ® was no J e S a l necessity proved for the alienation, 

1871 an) t r? ° f Gurdlal Sing h to the settlement of 3rd September 
on tv,« , * he alienation, was established by the evidence 

settlement The rv the effeo ? o£ G urdial ’ s acquiscence in the deed of 

Courts in t Chl f f CoUrt revi0wed at lengh the authorities of the High 
to the nr- Ind 't aDd ° f the Chlef Court of the Pun iabi and having regard 
the plaint!iffs 1P eS b ° th , o£Hl “ du law and common equity, they held that 
the sin" t aS f“ s o£ 9 urdlal were bound b y bis action in regard to 
thereunder nt ° f 3rd September 1&71 * and of ‘be alienations made 

said ^ th ° tw ° grounds not 1 raised in the issues, the Chief Court 

could bVtaifad^^h qU t 0 » i0Q . W H e ‘u er kh9 V8,idity 01 tha adoption of Warit Singh 

that itcould d h«‘.n h !i.H 0 “m v 80 ril8ed 12 tha F ‘"it Court, we are ol.at 

of the deoision nf uLV*?j° d °? reftBOn wh ? ifc 18 was the publication 

the idoDUon r,. l^ e,r h ord , 8hip9 . oI . the P f lV y 0oanoU * ha * among twice-born classes, 
they »rf onu 01 daughter 8 eon n invalid The respondents urge that on this point 

dauehipr^ Irt Fned b> ° U ^ t i 0m, a ? d thafc the onaa proving that the apopbion of a 
thia 8 W e do tnt amoBg ^ h ° trt& . 18 mvaild by custom lies on the appellants. With 
he is tovLi 1 ° onour * 4 The Initial onus always lies upon any person who asserts that 
oustom by ml Uat0m at va .* IaDCe " ,|h h,fl general Jaw to prove the particular 

190ft ' 0 £? p : T ** e questlon 18 V0i y Wly disoused in the Punjab Record 54 of 

-aijyJ,"moh Judgment we oonour . We think the plaintiffs were entitled to 

Int ®.f ne p° lnt » had it bees seoessary we should have made a remand for enquiry 
into the queation. It is not now neoeisary. 

, regards the olaim of the defendants to be reimbursed for improvements . 
we think that attention was certainly drawn to the matter in the pleas, and we ehoul i 
®ave direoted further enquiry as to this point also had it been necessary. It wa 
©veriooked by the Lower Court and no issue drawn.” 
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[791] The result was that the decree of the District Judge was 

reversed and the suit dismissed with costs. 

On this appeal, in which the defendant Shambhu Nath was represent¬ 
ed as respondent by his widow Gopal Devi. 

Sir 8. t inlay K. O'., DeOruyther K. C. and Go wind Sahai Sharma , for 
the appellants, contended for the reasons given by the District Judge that 
the evidence on the lecord proved that Wazir Singh was the duly adopted 
son of Sultan Singh, l or the moaning of "khalaf as descriptive of Wazir 
Singh, Wilson’s Glossary was referred to. The contention raised that even 
if the adoption were made it was invalid was only put forward after all 
tho evidence in the case had been givon, and the District Judge was right 
in refusing to deal with it at that late s^age of tho case. The respondents 
were now precluded from denying its validity. As to persons who could be 
adopted, reference was made to Maynes Hindu Law, 7th edition, pages 
172 (bottom of page) and 17 5, paragraph 136. 

Both the Courts in India having concurrently held that the alienations 
were not made for legal necessity, and that the consent of Gurdial Singh 
to the agreement of 3rd September 1871 and his acquiescence in tho 
alienations were established by the evidence, it was contended that the 
Chief Court was in error in holding that Gurdial Singh's act and conduot 
in giving such consent and acquiescence had the effect of binding the 
appellants. Gurdial Singh, it was submitted, did not thereby create any 
estoppel which would have precluded him from himself challenging the 
alienations ; and even assuming that Gurdial Singh was estopped, his 
acquiescence in the deed of settlement and the alienations could not bind 
the appellants, who were born after the execution of tho deed. All that 
Gurdial Singh relinquished, if any thing, was an expectancy of succession, 
and as he died before Sarsuti, and never therefore perfected his Rever¬ 
sionary right, the appellents were not claiming through him but through 
Wazir Singh, and the surrender of his title by Gurdial Singh did not estop 
the appellants from maintaining the present suit. Sarsuti had no power 
[792] to change the line of descent of the property in which she had only 
a life-estate, and no consent or acquiescence of Gurdial Singh could pre¬ 
vent that portion of the deed from being otherwise than illegal and void, 
because in excess of her powers ; nor, it was submitted, could Gurdial 
Singh’s consent convert Sarsuti’s life- estate into an absolute one, so as to 
adversely affect the appellants’ Reversionary rights which were derived 
not from him but from the last full owner, Wazir Singh. Reference was 
made to Bahadur Singh v. Mohar Singh (1), Bhagwanta v. Sukhi (2), 
Collector of Masulipatam v. Cavaly Venkata Narainpah [3^, Liajlukhee 
Dabea v. Gobind Chunder Chowdhry (4), Behary Lai v. Madho Lai Ahir 
Gyawal (5), Hem Oh/under Sanyal v. Sarnamoyi Debt ^6), Nobokishore 
Sarma Boy v. Hart Hath 8arma Boy (7), Jiwan Singh v. Misri Lai (6), 
Sham Sunday Lai v. Aohhan Kunwar [!)), Bajrangi Singh v. Manokar- 
nika Singh (10), Sohun v. Bam Dial (11 j, and Mayne’s Hindu Law, 7th 
edition, page 204 (end of para. 157) ; 6th edition, 200. 


(1) (1901) I. L. R. 24 All. 94, 106; L.R. 
29 I A 1, 8,9. 

(2) (1899) I.L. R. 22 All. 83. 

(8) U861) 8 Moo. 1. A. 629, 649, 666. 
(4) (1869> 13 Moo. I. A. 209,228,229 

(6) (1891) I. L. R. 19 Cal. 286; L. R. 19 
I. A. 30. 

(6) (1894) I. L.B. 22 Cal. 854. 


(7) (1884) I. L. R. 10 Cal. 1102, 1107. 

(8) (1896) 1. L. R. 18 All. .146, 166 L* 
R. 23 l. A. 1,6. 

M U898) l L R. 21 All 71, 82; L. a 
26 I. A. 183, 189. 

(10) (1907) I. L. R. 80 All. 1; L. B. 86 
I. A. 1. 

(11) (1901) 36 Punj. Record 263, 269. 
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• , submitted that the Chief Court was wren* 

in holding that there was misjoinder of causes of aotion, and in making 
the appellants select one of the alienees to proceed against, and striking 
out the claims against the others. But even if the causes of action 
were wrongly joined it was an irregularity from which the respondents had 
suffered no injury, and one not affecting the merits of the case, or the ju- 86 C, 780=3 
nsdiction of the Court within the meaning of section 578 of the Civil L C.*382*io 
Procedure Code, and therefore nob a ground on which the Chief Court C ; L J * 58 = 

V lLz a fn reV0rS0 f d th ; ^ 0cr rl°o f r tha Dis,iricti Jud § e 00 a PPe*l : Param m-fn' 
v. Achal (1) was referred to. [793] Reference was also made to the Limita- h T 123—U 

Pc ltd'?h ff ^ 7, ’?- h r dU , l °, 11 ' ArtS ' 125 ' 140 and *«. [Jardine Bom.L R. 
h. O. said that he did not intend to support the plea of limitation 1 833=19 M. 

cone i ardln x **"**»•■ f ° r the re "P° nden ts, contended, for the rea- p r 8 ?f n ~ 98 
sons given by the Chief Court, that the appellants had failed to prove the 1«6 P W r 

faetum oi the adoption on which their title depended. But even if 190=68 p.®‘ 

proved the adoption was invalid, the adoption of a daughter’s son being R 1910=36' 

illegal by Hindu L'aw : Bhagwan Singh v. Bhagwan Singh (2) was re- L 4l103 ' 

ferred to This point could, it was submitted, have been raised at any 

stage of the case, and the District Judge was not right in allowing it to be 

raised m argument, and then not deciding it but holding that not having 

hearing 611 ^ pleadings ’ ife 00111(1 nofc be raised at last stage of the 

It was also contended that the agreement dated 3 rd September 1871 
was the settlement of a disputed succession, and as such was attested and 
agreed to not only by Gurdial Singh, hue by all the members of the family 
interested in the dispute. Both the lower Courts had concurrently found 
that Gurdial Singh, by signing the deed of 3rd September 1871, consented 
to the surrender of all his reversionary rights in the property. He was' 

>hen the sole living Reversioner of Sultan Singh and was competent by 

his assent to validate the settlement made by Sarsuti and Puran Devi in 

that deed. Having done so, the appellants were ‘estopped from now con¬ 
testing the deed and the alienations thereafter effected. 

As to misjoinder the decision of the Chief Court was correct If the 
alienations be held void as against the appellants, the respondents would 
be entitled to compensation for improvements. As to that 'point, though 

!? w * s Pleaded in the written statements, no issue upon it was settled by 
he Court, and a review on that ground was rejected. 

11 8i I ‘V ln r 0 P 1 y- before any compensation could be 

allowed there must be an enquiry as to the value of the alleged improve¬ 
ments : the matter could nob be dealt with now. 

[794] The judgment of their Lordships was delivered by. 

Sir Arthur Wilson. The suit out of which this appeal arises was 
rought by the present appellants against a number of persons as defend- 
an s. The plaintiffs, alleging themselves to be prospectively reversionary 
sirs t° an estate now enjoyed by two ladies, claimed a declaration that 
certain alienations, four in number, of portions of the estate made by those 
adies were not binding on the Reversioners. 

Both Courts in India have agreed that there was no such legal 
necessity as could justify the alienations ; and their Lordships have not 
een asked to review that finding. 

The questions which do arise are of quite a different character. It 
ls ne cessary to follow the pedigree of the family in order to appreciate th e 

M MW) I.L. R. 4 All. 289. (2) (1899) I. L. ft. 21 All. 419 ; L R. 26 I.A 153. 
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1909 contentions raised on each side. The pedigree, so far as material, is as 
May li. follows :— 


PBIVY 

COUNCIL. 

36 G. 780=3 
I. C. 382=10 
C. L. J. 58 = 
13 G. W. N. 
920*5 M. 
L. T. 423=11 
Bom. L R. 
833=19 M. 
L. J. 548=93 
P R. 1909= 
146 P W. R. 
190=68 P. L. 
R. 1910=36 
I. A. 103. 


RAM NARAIN. 

i 


Ram Ohand, died sonleee. NaraiQ Bingb. Saltan Singh, martial Maaaan 

| mat Adjndhia Devi. 

Gurdial Singh. 

I 


Jai NaraiQ [Plaiuti'J). Rup N-irain (Plaintiff). Minaiinmat Poraa Devi, 

married Qauri Shanker. 

i r r r i 

Wazir Singh, paid to have Umrao Sardai Dale! Ranjit 

been adopted b / Sultan Bingb. SiDgh. Singh. Singh 

Singh, marriel Msfc. Sariuti. 


The properties in question formed part of the estate of Sultan 
Singh, who died in 1861. He was succeeded by Wazir Singh. Wazir, 
as will be seen by the pedigree, was the eldest son of Sultan's daughter, 
and, according to the case of the plaintiffs, was adopted by Sultan. 

It is nob disputed that, if Wazir was the adopted son of 
Sultan, the present plaintiffs are competent to maintain this 
suit as reversionary heirs of the estate of Wazir. If Wazir 
[795] was not such adopted son, the plaintiffs (appellants) have no right 
to sue. 

The first important question, therefore, is whether Wazir was the 
adopted son of Sultan. 

On this question the Courts [in India have differed. The District 
Judge of Umballa, who tried the case, thought the adoption proved The 
Chief Court took a different view. The adoption, if it took place, was 
about fifty years ago, so that direot evidenoe of much value could hardly 
be looked for. 

Their Lordships are of opinion that the adoption is established. Be¬ 
fore the death of Sultan in 1861 Wazir is described as his adopted son. 
On the death of Sultan, Wazir succeeded to*the estate without controversy, 
which he could only have done as adopted son, and enjoyed it and disposed 
of it as his own without controversy down to his death in about 1870. 
Almost every document, both during the life of Wazir and sinoe his death, 
is framed entirely upon the basis of the adoption. 

It was sought to raise another point in connection with the adoption, 
that if it it took place in fact, it was invalid in law on the ground that 
under Hindu law a daughter’s son could nob bo adopted. With this point 
their Lordships think tho District Judge dealt rightly. The general rule 
of Hindu law cannot bo disputed, bub it may be varied by family custom, 
and often is so varied in tho province from whioh this appeal comes. If 
the legal point had been duly raised in proper time by tho pleadings or 
issues, it would have boon examined with the aid of any evidenoe adduced 
on either side bearing upon the question. Bub it was not so raised. It 
was put forward for tho first time at the very last stage of the hearing 
after all the evidence was closed, and when nothing but argument remain¬ 
ed. Thoir Lordships think that the Distriot Judge was Tight in refusing 

to entertain at that stage a new question of this kind of whioh the solution 
must be dependent upon evidence. 
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For these reasons their Lordships are of opinion that the appellants 
have established their right to maintain the present suit. 

[796] The second question of importance is as to the effect of the 
alleged assent of one Gurdial Singh, the father of the plaintiffs, to the 
disputed transactions or some of them. Gurdial witnessod an important 
document of the Srd of September, 1871, and one of those of transfer, 
and it was siad that by so doing he was estopped from disputing the vali¬ 
dity of the alienations, and that his sons, the now appellants, were 
similarly estopped. 

On this question the first Court decided in favour of the plaintiffs ; 

the Chief Court of the Punjab held otherwise, and considered that the 

estoppel contended for bound Gurdial, and also the plaintiffs, his sons. 

This decision involves two propositions —first, that Gurdial was estopped, 

and stcondly , that the estoppel was binding upon his sons. The second of 

these propositions it is immaterial to consider unless the estoppel against 

Gurdial is first accepted; and, in order to see whether it should be so 

accepted or not, it isnecossary to examine the documents upon which it is 

based, lhe dooument of the 3rd September, 1871, is the most important 

of them, and it affords a very clear indication of the positions taken up by 

the parties. It purported from its title to be a deed of partition executed 

by Sarsuti, the widow of Wazir, in favour of Puran Devi, his natural 
mother. 


1909 
MAY 11. 

Privy 

COUNCIL. 


36 C 780 = 3 
I C 382=10 
C. L J. 68 = 
13 C. W. N. 
920=5 M. 

L. T 423=11 
Bora. L R. 
833=19 M. 
L. J. 548=93 
P. R 1909= 
146 P. W. R. 
190 *68 P. L. 
R 1910=36 
I. A. 103. 


1 he most notable point about this deed is that according to its terms 
Sarsuti is the only person who conveys anything, and this is in accordance 
with the recitals, which alleged that Wazir was the adopted son of Sultan 
Singh, and that Sarsuti, Wazir’s widow, had succeeded him on his death. 
The next notable point about the deed is that, with the exception of the 
last few lines of the operative part, everything contained in the deed is 
within the rights of the executant as heiress of her husband, because she 
purports to deal only with her life estate. The exception in those last 
few lines purports to affect the devolution of the inheritance after the 
deaths of Sarsuti and Puran, which was clearly beyond S&rsuti’s powers 
as the widow of Wazir. 


Tbe contention being that Gurdial, by having signed this deed 
beoame an assenting party to the transaction embodied [797] in it, it is 
necessary to consider what the nature of that transaction is. It is one by 
which Sarsuti professes to divide her life-interest with Puran, which she 
could do without any assent of Gurdial. It purports, secondly, to provide 
for the descent of the inheritance after her death in a line different from 
that prescribed by law, a thing which apparently she could not do either 
with or without the consent of reversioners. 

The second document relied upon was one dated the 1st July, 1888» 
purporting to be the deed of sale by Sarsuti and Puran containing one of 
the alienations impugned in the suit. The most obvious peculiarity of 
this document is that it is framed on a basis altogether inconsistent with 
that of the dooument last referred to. 

It reoites that the two ladies inherited the property in question with 
other property from Sultan Singh by virtue of their right of succession, 
and also by reason of abandonment and relinquishment of their rights by 
all the collateral heirs of Sultan. They then refer to the document of the 
3rd. September, 1871, and another document. They say that they, the 
executants, have been absolute owners by exercising proprietary rights. 
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They go on to convoy hho land to tho purchasers absolutely, and they 
procood : - 

“ Now and hereafter neither we nor oar roveraionry heirs nor any other persons 
coming forward a? olaimaats by right of aaooasdon or by virtue of their b 3 ing male 
de'ceodant^ of the aforesaid family ohall raise any sort of ohjaotion 


36 C 780 =3 ^ iV0Q * ^he heicj o! the family of the above-named Mutnhi had any sort of right, 
382=10 wbebbc ! or contingent, in the pooparty in queaf oq ab all, such right has beea 


C L extinguiehoi by .their patting their signatures .to this deed and- admitting ita 

13 0 W N 0jafc8Qts fe0 bQ o^rreot.” 6 

920=5 M. The deed was executed by Sar-uiti and Puran and witness 1. amongst 

L B T 3m 2 L =11 obhen? ’ by aiirdial - 

833 =19 M. Assuming that Cordial olfoobiully assented be this document, the 
L J. 548—93 document, itself must, bo loikod at, in order fco see whab it was that he 
1 w° 9= as * on k° d ,i0 And on till' face of the document, ifj is clear fchab all ib 

190=68 P L profosw fco tl ° |S 11 > bind bh-* ladies bhems3lvos who executed the deed, 

R 1910=36 ‘ bad C °1 lafcei.il heii ; ol Sultan from whom they claim to have 
I. A. 103. derived title, lb does not profess bo atTecb any title coining from Wa/dr. 

[^98J luii, (die present piainfcilis claim title from Wazir, and are there¬ 
fore unaffected by any e-boppel arising from Cordials a^onb bo tho deed. 

Another point raised on behalt of the respondents was that, at any 
late, the respondent-, or some of them, had spent money upon the pro¬ 
pel ties purchased by them, and that such persons could nob bo evicted 
without compensation. On this point it is enough to say that it does not 
arise on this appeal, and cannot arise till the death of Sarsuti. Their 
Lotdships therefore havo only to say that they abstain from expressing 
any opinion upon tho question and from saying anything which could 

tend to prejudge the question in case it shouKl bo raised heroafter in due 
time and in duo manner. 

Anothor question discussed in argument was wbebher tho Chief Court 
was right in the mode in which it dealt with an alleged misjoinder of 
causes of action. 1 hen Lordships think it is at least very doubtful who- 
thoi, upon the strictest construction to be placed upon the Prooeduro 
Code, !t can properly he said that there was any misjoindor in this oaso 

And if there was any such misjoinder, section 578 of the Code has. in 
then Lordships opinion, tho effect of preventing such a doteot from being 

made a giound of appoai and from being dealt with on appeal as it was 

dealt with by tho Chief Court. 

VT wil1, thov< ' fovo ' humbly advise His Majesty that the 

appeal should bo allowed, tho decree of tho Chief Court set aside with 

favt.Vnf H f n ° f C ° U,b re?t ° 10d ' but with costs in 

favour of tho plaiutifls, and without prejudice fco the 

respondents as olaim* fco havo expendod [money 

respectively purchased by them fco raise the question 

such manner as they may bo advised. 

lhe respondents will boar the costs of this appeal. 

Solicitors-for,the appellants: T. L. Wilson & Go. Aineal allomd ' 

Solicitor for.tho respondents- Hart cup, Davis'&> GobboU. 
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36 C. 799= [3 I C 995.] 

[799] TESTAMENTARY JURISDICTION. 

Before Mr. Justice Harington. 

• _ 

Sarat Chandra Banerjee v . Nani Mohan Banebjee 

[17th May, 1909.] 

Bight io sue, survival of—Abatement of suit—Civil Procedure Code [Act V of 1908)’ 

Order XX//, Rule 1 —Application for Probate by Executor—Death of Executor- 

Application for Letters of Administration in same suit , by Legal Representative of 

Executor. ‘ 1 

Oaan application by a sole executor for grant of probate, a caveat was 
entered, and the matter was Bet dowD as a oententioua oaase. Pending the 
hearing, the executor died. I hereupon hia widow and legal representative 
applied to have her name substituted for bis, and to have the petition for 
probate amended by substituting a prayer for letters of administration with 
oopy of the will annexed, in plaoe of the prayer for probate. 

Held, that the application must be refaBed, as the right to sue had not 
survived, and the suit had abated. 

[Ref. 45 Gal. 862 ; 68 I. G. 703 -42 M. b. J. 43=1922 A. I. B. Mad. 49 ;89 I. C. 605.] 

Application in Chambers. 

On the 26th June 1906, Sreemutty Annapurna Debi, a Hindu lady 
governed by the Bengal School of Hindu Law, died leaving a will dated 
the 12tb March 1902, whereof she had appointed one Sarat Chandra 
Banerjee executor. On the Blst July 1908, Sarat Chandra Banerjee 
applied for grant of probate, whereupon one Nani Mohan Banerjee en¬ 
tered a caveat. The matter came on for argument on caveat on the 25th 
August 1908, and it was ordered that the matter be set down as a con¬ 
tentious cause. Pending the hearing and on the 26th February 1909, 
Sarat Chandra Banerjee, who was the residuary legatee as well as executor 
under the will, died intestate leaving his widow Sreemutty Pramoda 
Debi and two married daughters, him surviving. 

Thereupon, the present application was made by Sreemutty 
Pramoda Debi for an order that the death of her husband, the plaintiff, be 
recorded, and that her name, as his sole widow and [800] heiress, may be 
substituted for his, and that the suit be proceeded with, and the petition 
for probate be amended, by substituting a prayer for grant of letters of 
administration with copy of the will annexed in place of the prayer for 
grant of probate. 

The application was in the first instance made to the Master who, 
on the 29th April 1909, referred the matter under Rule 515A to Haring¬ 
ton J. in Chambers. 

Mr. B. C. Mitter , for the petitioner. This matter falls within the 
scope of Order XXII, Rule 1 of the Civil Procedure Code. On the death 
of the executor the suit did not abate, but the right to sue survived in 
favour of his legal representative. 

Mr. C. B. Das {Mr. A. N. Chaudhuri with him), for the oppo r ite 
party. The right to sue did not survive on the death of the executor, and 
the suit has abated. The applicant’s proper course would be to apply for 
letters of administration with copy of the will annexed, and that would 
involve a fresh suit. 

BABINGTON J. This is an application by the widow of one Sarat 
Chandra Banerjee that her husband’s death may be recorded, and her 
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Application in Original Civil Suit No. 9 of 1909. 
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name may be substituted for his, and that the petition for probate may be 
amended by substituting a prayer for letters of administration to the will 
annexed instead of a prayer for probate. 

The facts are that Annapurna Debi died in 1908 leaving a will. Sarat 
Chandra Banerjee applied for probate, but was met by Nani Mohan Ba¬ 
nerjee who entered a caveat. 

36 C 799=3 ^be matter was ordered to be set down as.a oontentious cause. Pend- 
I. C. 993. fc be bearing Sarat Chandra Benerjoe, who was residuary legatee as 

well as executor under the will, died. The present application is made by 
his sole widow and heiress. 

In my opinion the application must be refused because the right to 
sue does not survive. The right which Sarat Chandra Banerjee had, was 
to propound the will. On the [801] Court’s granting probate, he would 

be entitled not by virtue of the order of the Court but the appointment 

contained in the will to possession of the deceased’s property, and he 

would become, by virtue of the aot of the deceased, his legal personal re¬ 
presentative. 

But the right, which the present applicant has, is an entirely distinct 

one. She , asks to be appointed to represent the deceased by the Court, 

and olaims no right derived from any appointment by the testator. 

She must satisfy the Court of two things—(i) that she is the person 

to whom letters of administration ought to be granted; and (ii) that the will 
was duly executed. 

In my opinion, the right to sue in Order XXII means the right to 
bring a suit asserting a light to the same relief which the deceased plaintiff 
asserted at the time of his death, and that a right to obtain probate of a 
will is a right different in its nature from a right to be appointed by the 
I ourt to administer the deceased’s ostate. 

I think, therefore, that the suit abates under OrderXXII, Rule 1, and 
the application mii!*t, therefore, be refused. 

... „ Application refused. 

Attorneys tor the petitioner: b'ox & Mandat. 

Attorneys for the opposite party: S. D. Dutt & Okoth. 


;6 0. 802 1 = 3 I. C. 994.) 

[802] APPELLATE CIVIL. 

Before Mr. Justice Stephen an l Mr. Justice Vinocnt. 

Ulfax Hossain v. Uayani Oassc 

u . . , U8th May, 1909,] 

ra int«,^%rnLflr i 6 r i e p~^ a '. g6r . °l mcjtarart tntcreil ,n tupirior landlord 1 ! 
tntti o*i—Iran*fer of P ri>l erty Ait ylV of 1832) sj. 2 cl. (c), (d , Hi o|. (d). 

her 1 a rand eon* ' w” '‘T® ‘t® ° erUin Suited a mofcar.iri of it to 

mofcararf for lifl" °“ h , #t d “ n R h,e ' p -. enjoying the usufruct of the 

interest in the share * ubs equently she sold to her daughter her proprietary 

quenttotheoranto, rh* ,0 V° * h ° ^ °‘ the Proprietary Interest, but sabse- 

mXrar.dar *. \"?* a . ra " ‘ h ° usuhuct, the original owner and the 

delen iant fh h , inteta, ‘ to B - ° Q 17th September 1893, the 

mortRaRe Oa ths 7^h nit ’ 9 inUr#8t in »h^e subjeot to tbe 

__1_Oototer 1898, R obtained a deoree in * suit brought on 
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hia mortgage against F., W. and fcho defendant, and flaally became the pue- 

ohaaer ot the pioprubiry and the mokarari interest of the ahata at an auabion 

sale. The defendant, however, failed to exercise hie right of redemption In ^ AY 18 - 

oonaeqaenoe of default madi in paymsnt of the revenue, R’a interest in the 

property was aold on the 25th April 1899 under the Bevenae Bale Law, and was ApP3E *LATe 

pnrohaaed by D. A further default having been made by D, the latter’s interest 0,Vir ' 

in the property was sold and the plaintiff purchased toe same. The plain- - 

tiff thereupon, brought a suit for khas possession and mesne profits agaiost ®** 802= 
the defendant who olaimed the mokarari interest under his purchase from W. C. 994. 

subjeot to B’s mortgage :— 

Held, that the mokarari merged in the proprietary rights in the haads of R , 
and that the oaae was governed by the Teansfer of Property Act, s. Ill (d). 

Raja Kishindati Ram v Raja Mumtaz Ali Khan (u and Surja Narain 
Mandat v. Nanda Lai Stnha (2; followed. 

Jibanti Nath Khan v Gokh:ol Chunder Ohowdry (3) and Promotho Nath 
Mittsr ?. Kali Prasanna Choiodhry (4) disouesed. 

[flef. 180. W. N. 880=22 I C. 968 : 28 I. 0 314=19 0. W N. 435 ; 22.1. O 247 = 

18 0 L. J. 832 ; 23 I. 0. 612 ; 29 C. L. J. 427=51 1. C. 889=23 0 W. N. 830.] 

Second Appeal by Ulfat Hossain, the plaintiff. 

The facts are briefly as follows :— 

Mussammat Razihan was the original owner of a share 
[803] in a,certain mouza. On the 9th November 1875, she granted 
a mokarari'oi it to her grandson, Waizuddin, with a condition that her 
daughter, Fazilan, should enjoy L.e usufruct of the mokarari for her life 
and subsequently on the 28th September 1898, she sold her proprietary 
interest to Fazilan. 

On the 22nd September 1884, both the proprietary interest and the 
mokarari were mortgaged by Musammat Razihan and Waizuddin to Rai 
Radha Kissen Bahadur. 

On the 17th September 1892, the defendant, Gayani Dass, purchased 
the mokarari interest of Waizuddin. 

On the 7th October 1898, Radha Kissen obtained a deoree in a suit 
brought on his mortgage against Fazilan, Waizuddin and the defendant, 
and on the 15th April 1899 this decree was made absolute. Subsequently 
on the 16th August 1899, Radha Kissen became the purchaser at the 
auction-sale held in execution of the mortgage deoree and obtained a sale 
certificate on the 15th September 1899. The defendant, however, failed 
to exercise his right of redemption. 

After the mortgage decree of Radha Kissen and before his purchase, 
viz.t on the 25th April 1899, his interest in the property was sold under 
the Revenue Sale Law in consequence of default made in payment of 
the revenue and was purchased by one Dharam Singh. A further default 
was subsequently made by Dharam Singh and the latter’s interest in 
fche property was put up to sale under the Revenue Sale Law. On the 4th 
January 1900, the plaintiff purchased the same. 

On the 12th February 1903, Radha Kissen obtained an ex parte decree 
against Dharam Singh and the other former proprietors of the share in 
suit and on the 6th May 1905 he received from the Collector the surplus 
sale-proceeds of the plaintiff's purchase on the basis of the ex parte decree. 

The plaintiff brought this suit for recovery of khas possession with 
mesne profits of the share in suit from the defendant and for ousting the 
latter from the same. Both the Original Court and the lower Appellate 
Court dismissed the suit. The plaintiff thereupon appealed to the High 

Court. _ 

;1) (1879) I. L. R. 6 Ual. 198. (3> (1891) I. L. B. 19 ™0. 

(2) (1906) I. ti. B. 88 Oal. 1212. (4) (WU) L. B. 28 Cal. 744. 
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1909 [804] • Moulvi Shamsul Euda, for the appellant. The mokarari inter- 

May 18. esb had merged in the superior interest in consequence of the purchase by 
— the mortgagee, Radha Kissen, at the auction sale of both the proprietary 
AP Civil 111 anc * ^ ie mo ^ arari interests of the mortgagors of the two interests and the 

_* plaintiff is the purchaser of those intersts sold at a Revenue Sale. I rely 

36 c. 802=3 on section 111 [d) of the Transler of Property Act and Baja Kishcndatt 
I. C. 9S4. ham v. Baja Mumlaz Alt Khan (1* and Surja Narain Mandal v. Nanda 

Lai Sinha \2). The case of Jibanti Nath Khan v. Gokool Chundcr 
Chowdry fuj is decided irrespective of the Transfer of Property Act: Pro - 
motho Nath Matter v. Kali Prosanna Chowdhry (4) and Prosunna Nath 
Boy v. Jogut Chundcr Pundit (5J. "With respect to the equitable 
doctrine of merger, I submit, it applies, independent of the Transfer of 
Property Act, to the mofussil, though its application was questioned in 
tho oase of Womcsh Chundcr Goopio v. Bajanarain Boy ( 6 j. 

Dr. Bashbehary Ghoac [Bobu Digambar Chatterjee with him\ for 
the respondent. 1 here is no merger in this case, and the question is 
concluded in Jibanti Nath Khan v. Gokool thunder Chowdry (3), which 
is directly in my favour, lho mokarari lease in suit was created before 
the Transfer of Property Act was passed and, therefore, section 111 (dj 
is inapplicable. In Surja Narain Mandal v. Nanda Lai Sinha f2), the 
CouTt merely expresses an opinion. The doctrine set out by the Judicial 
Committee in Baja Kishcndatt Bam v. Baja Mumtaz Ali Khan (1) is nob 
founded on the doctrine of merger, hub on another doctrine which will be 
found at page 210 of tho report. The case of Promotho Nath Mittcr v. 
Kali Prasanna Chowdhry U) is distinguishable. I rely on Foa’s Land¬ 
lord and Tenant, 4th edition, page 646 

Moulvi Shamsul Huda, in reply. 

Our. adv. vult. 

Stephen and Vincent JJ. This is a suit brought for 
a declaration that the plainbitl as purchaser at a Government' 
[805] Revenue Sale is the proprietor of a 2 annas 5 gundas and odd share 
in a certain mouza and for possession bhoreof. 

J he facts, as far as they are material to the questions we have bo 
decide, aro as follows. The share in question originally belonged to one 
Musammat kazihan. In 1875, she oroatod a mokarari of which her 
daughter Musammat Fazilan was tenant for life with a remainder to her 
son Waizuddin. In LH78, she transferred tho proprietary interest to 
Musammat hazilan. In 1884, hazilan and Waizuddin mortgaged the 
share to Kai lvadlia"Kissen Bahadur. Jn 1892, Mohanth Gayani Dass, the 
present defendant-respondent, purchased tho interest of Waizuddin, that is 
his equity of redemption in the mokarari. On tho 15th of April 1^99, 
Rai Radha Kissen got a deoree absolute in a mortgage su t in whioh 
Waizuddin, hazilan, and Pay an i Pass, among others, were defendants, 
and beoame purchaser at the auction sa’e held in pursuance thereof, the 
sale certificate being dated 16bh of September in the same year. Before 
this sale, however, the proprietary interest in the share in suit had been 
brought to sale at a Revenue Sale on tho 25th April 1899, and had been 
brought by ono Dharam Singh. In 1900, there was another Revenue 
Sale and the ulainbift-appellanb was tho purchaser. Against his claim for 
possession, the defendant sets up the mokarari which he alleged is still in 


U) 0 879) I. h. K 5 Gal. r98 
1190*) I L. K. 83 Cal. 1212. 
(3) (1891; I. h. R. 19 Cal. 760. 


P) 0901) I. L. R. ‘28 Oal. 744. 
(8) (1878) 8 0. L. R 169. 

(6) (1868) 10 W. R. 16, 17. 
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existence and which the plaintiff did not acquire by his purchase, which 
was subject to it as being a prior encumbrance. The lower Appellate 
Court has held that this contention must prevail, because the mokarari was 
in existence at the time of the second Revenue Sale. As he rightly says, 
the case burns on a question of merger, and we must see whether merger 
has or has not in fact occurred. 

It is not suggested that the sde to Dharam Singh can effect the case, 
and it is not denied that the effect of the sale to Rai Radha Kissen in the 
mortgage suit was bo vest in him the life estate of Musammab Fazilan the 
reversionary interest of Waizuddin in the morkarari , and also the pro¬ 
prietary interest of Razihan in the share in question. 

[806] In the first place, the appellant contends that the case is 
governed by the Transfer of Property Act, section III id) in which case 
it is nob denied that the mokarari merge 1 in the proprietary interest as 
soon as both came into Rai Radlva Kis^n’s hands. I'he espondent 
argues, however, that section 2 (c ) of that Act prevents the application of 
section 111 (d). Were it nob for paragraph (d) of section 2, we should be 
inclined bo hold that seotion only saved the effect of the repeals that it 
enacts in the cases specified: and that the word ‘‘herein” meant “in this 
seotion” and not ‘ in this Act.” Without, however, considering this view, 
which seems to be contrary to that of Banerjee J. in Promotho Nath 
Mitter v. Kali Prasanna Choiodhry (1), we do nob see how to apply 
clause (c) to the present case in the way that recommended itself to the 
lower Appellate Court. The section enacts that nothing “herein (i e. t in 
the Act if we take it so) contained shall be deemed to effect any right or 
liability arising out of a legal relation constituted before this Act came 
into force.” The right or liability which the respondent desires to set up 
is the right of the original mokararidar , Waizuddin, bo hold his mokarari 
unaffected by section 111 (d) of the Act if the mokarari and the parent 
estate both came into his hands, and this right, he contends, must be pass* 
ed on to Rai Radha Kissen, the ’purchaser of the mokarari. This is, in 
our opinion, an incorrect view. The right in this case to which clause (c \ 

• »PPly. if it applies at all, is the right of Radha Kissen to the same 
effect, and it was constituted by his legal relation to the defendants in the 
mortgage suit at the time of the mortgage sale, which took place after the 
passing of the Transfer of Property Act. We hold, therefore, that there is 
nothing to prevent section 111 'd) of the Act from applying and that a 
merger has taken place. 

Even supposing that the case is taken out of the scope of section 111 
Wt we are unable to agree with the deoision of the lower Appellate 
urt. In Surja Narain Mandal v. Nandi Lai Sinha (2), the 
eoision in Baja Kishendatt Bam v. [807] Baja Mvmtaz Ali Khan (3) 

ls . ^ an aufllorit y f° r proposition that apart from the effect 

o 6 | Transfer of Property Act a mokarari interest would merge in a 
n U . pe ™ r tenure. It is true that in Jibanti Nath Khan v. Gokool Chunder 
( 5 )° i* ^ W ft nd in Promotho Nath Mitter v. Kali Prasanna Choiodhry 
’ a different opinion may seem to have been expressed, but in the 
ear or of these cases the owners of the zemindari inberesb elected to treat 
a k* ^ Q terest they had acquired in their own zemindari as subsisting. 
J L ca ses were decided without reference to the case of Baja 

iill H 9 . 0 *) l - I* R. 28 Cal. 744, 760. (4) (1891) I. T., E. 19 Oal. 760. 

(8 2 }■ L - B - 33 Cal. 1212, 1217. (5) (1901) I. L. P. 28 Cal. 741 

' ' ,1879 ) 1. L. B. 5 Oal, 198 
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1909 hishendutt Ham v. Haja Mumtaz AH Fhan (1). It is true, as has been 

M AY 1 8 * argued before us, that that case was decided on the respective rights of a 

appellate mor ^8° r and mortgagee, but the fact that the brits merged in the taluk - 
Civil dars' interest is an essential portion of the grounds for the decision arrived 

- at Considering the authority of this case and the view that has been 

» C C 8 9 ° 9 2 4 =3 taken °[ its application in Surja Norain Mandal v. Nanda Lai S%nha (2) 

we consider that we must treat the mok trari as having merged in Rai 
Rad ha Kissen’s superior interest. It has been attempted to show that Rai 
Radha Kissen treated the mokarari interest as subsisting after his purchase, 
and that it would have been go his interest to do so ; beoause in the event 
of a Revenue Sale of the share it would not have been affected. There is 
no direcb evidence that he did so treat it, and the argument that he must 
be taken to have done so to protect himself against a Revenue Sale seems 
to be amply met by the fact that a Revenue Sale took place within a year 
of his purchase, and yet he has in his statement of olaim expressly dis¬ 
claimed any right to take advantage of the mokarari. 

We, therefore, hold that the mokarari merged in the proprietary 

nghts in the hands of Rai Radha Kissen. The appellant is, therefore 

entitled to judgment and to his costs in this Court and both the Courts 
below. 

- Appeal allowed. 

36 C. 803 (=2 I. C. 697=9 G L. J 690-13 0 W. N. 942=a 0 C r. L. 4. 150.) 

[808] APPELLATE CRIMINAL. 

Before Sir Lawrence B Jenkins, K.C.I.E., Chief Justice , and 

Mr Justice Mookcrjec. 


KakhaIi Chandra Laha v . Emperor.* 

[1st Juno, 1909.] 

S of-Perjury, assignment of—Chared reladrm to several 

jane statements tn the tame de peer turn—Mis-j cinder—Beading deposition to witness 
m the pretence cj a pleaaer for one of several accused—Interpreter, omission to 
W?l*' 8[er ° at l l t0 ~~'Admisstbilitii of Depniticn and proof of Statement of the 
,0 Tok* °. n 9 u6f d trial for Ferjurp — Criminal Procedure Code (Act V of 1898) 

oCXl xT 1 B87 ~' w 1890 >' 198 - 

n« A /« h ° Ugh 8 196 ok doee uo * in expresa terms reader an assignment of 
?-an Q 7 Deoesflar y* the application for sanotion and the order Renting it, in 
Oftr P ®° k n i 0f Bt f k f men t8 contained in a lengthy deposition, should specify the 

cmrfld h Ur lt J' u t 7 em6n 1 tfl ftlle ^ed to be false, but the omission to do so is a defeot 
oared by s. 687,.unless a failure of justice has in faot been established. 

finn tbe alleged false statements were not set out in the order of sano- 

B.quentlyTZied 8pp, ’ 0lUion fot “ »> s ° * “>• °b«rg« aub- 

" 8 " nok P re i adiotd by ‘b» omUsionintbe eanotion. 
nC m * d S,ngh ,8 '' Q' ,een v Rartick Chundrr Bcldar (4), 
Ambatdai°m nd n C'T" n’ l0>e {6 J' Q,,een * Ahir 6),ln rl Jinan 

Afo£« (9) rifettS *■ Babibullah 8 *nd Quhh t. Sender 

“RKrecftto pass «» aC- nu , m . ber ot .' alse statements in the tana deposition is one 

“• "*• - «• *• *■— 

( 2 ) Ufifle! I L r 33'CaV m’o (P) (l8,2 » 17 W K. Or. M. 

(8) (1896) I. L. R. 18 All 208 $ JJgij o £ 

14) (1868) 9 W. R Cr. 68 122 l C " " ’ ® 6 _ 

(&) (1868) 10 W. R. Cr. 41 <1868) 9 W R. Cr. 25 
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Mad. 3. C. Pro , ljf May 1871 (1) followed. 

reSove“ h - 9a ® <jiaat 'y^ooapiiel with if the d«p Mitloa of a witaasj is 

Cl09] I 00 u aa a ^ Pre80aOa °, U pl9ll)c ,Jt <*«°>» olt^aly eeveo 

on hie trial sabeequantly for g Wia g 6 fal« eWden^ 911119 th9 Wifca989 

(SlSSS" CmtV V - Emper0r < 2 ' aml ^th Miner v. Emperor 

OaTh 8 A™?X°o° 1878t m dn« t t''- 1 ? C h 0ath to aQ interpreter, under e. 5 >b) of the 

# Q ue(n v - Rwnsodotj Chuckcrbutty (4) approved. 

o. S Ref: 83 r 0,905 28 

Forrester, Sessions Judged/ mX'IX^X ^ tr . iod bofora Mr - E - E - 
found him guilty under section 108 of fh T> 10 f° r0e ’ n 2 with the assessors 

1909, and senteLed h[m to rLrnfs i Penal C ° de ' ° n the 29bh March 

fine of R S . 3,000, and, in default fcn ™ pr ’ S ° niI ! onfl for five years and to a 

ment for one year and nine mont£ ^ of ^rous imprison- 

poHoe spy in Xidn^pornXrom 0 ^May"*?!* X 0m P lo y ed as a 

Rs. 25 and expenses for ml“ May b ° September 1908, on a salary of 

widespread conspiracy which P TO rP ° S h r °^ ta * nin g information regarding a 
the murder of oB TnmZ , by th ° aubhorifcies to exist, for 

writing by one a h3 3 daily which were reduced to 

him, the housefof sXtoXrh d eqU ?? C0 ° fbha inf ™tion so given by 
and two bombs discovered and^, Baroda D ? fet were searched ; 
Act (VI of 1908) were nlfi ° proC00dm S s uader the Explosive Substances • ’ 
The LXr; r ultlmat9l y t^en against some 27 persons 

but having P turned b ho= a tile X wr in0d ‘ in ' Ch,ef ° D ° ath aS a P rosecufeion witness, 
and 5th November 1908 dT ^Xu 3 ’ 0 ^ 113 ^’ by th e Grown, on the 4th 

H. Reid, Joint MaglsSa^&nV P^ liminary in 9 uir y held by Mr. C. 
Santosh Chunler Das anl Oth? M' dnap ° r0 ’ ln the case of Emperor v. 
of his deposition was re a 0the s - ^ the close of his evidence the whole 
Chandra Sen, vakil in and brans,ated to him by Mr. Mahendra 

of the accused and'hood 0 ^ bbe Magistrate and a pleader for one 

alterations. On th e 23rd No d k‘ S C0r / 0cfca0SS and did not suggest any 

for sanction, under section Huq filed an a PPbcation 

false. On the next dav ? Paragraphs,' the statements alleged to be 

ing in his order anv dat-HamT 0ld g ™ nfc ed sanction without,however, specify- 
Huq lodged a comnln^nf h t** s J ati0 “ 10n ) JS ; °n the 25th instant Mazharul 
in and referring to*the annlb^K ^ Addifcio . naI District Magistrate putting 
naents alleged. The ann!n lcafclon * or sanction as containing the false state- 

to the Sessions Court P a nd fw* a vf’ * P 1 5 eIimiinar . y in< 3uiry, committed 
seven specific instance t ed by it on a charge which set forth verbatim 

relating (i) to the oW™ ° , per ^ ury dlvided into three sets of statements 

which h e became an informer, (iii 

(3) (1904 I. LB 28 rnlfL ^(^08) 12 C -- 

7 ™ Mad * 808 - (4) 1873) 20 W. R. Cr. 19 
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to the alleged inducements offered him hy Mr. Weston, and (iii) to the 
manner in which exhibit 5G was prepared. 

It appeared that during the inquiry before Mr. Reid in the original 
case Mr. .Togendra Nath Mukerjos, a vakil, acted as interpreter, with the 
consent of both sides, but that he interpreted the appellant’s evidence 
I without having been sworn. At the Sessions trial Mr. Mukerjee was 
examined for the prosecution and deposed that ho had interpreted the 
' questions put to the appellant and his answers correctly, to the best of 
his ability, though he admitted that he did not remember all the questions 
and answers, but only one or two sentences here and there. Mr. Reid 
was also examined, and proved that the appellant’s deposition was correct¬ 
ly recordod by him in accordance with the translation of Mr. Mukerjee. 

Bab it Narendra Kumar Bose , for the appellant. 

The Officiating A : vocalc-Gencral (Mr. Gregory ), for the Crown. 

[811] JENKINS, C. J and 1 Mookerjee J. The appellant, Rakhal 
Chandra Laha, ba q been convicted, under section 193 of the Indian Penal 
Code, of perjury in a judicial proceeding, and sentenced to undergo 
rigorous imprisonment for five ycars.and to pay a fine of Rs. 3,000, and, 
in default of payment of the fine, ho has been sentenced to undergo 
rigorous imprisonment lor an additional term of one year and nine 
months. 


Tho ca c e for the prosecution may be briefly stated. Rakhal Chandra 
was employed as a spy by the police at Midnaporo, from May to Septem¬ 
ber 1908, in order to gather information about a conspiracy believed to 
exist for tho murder of officials by the use of explosives and otherwise. It 
is stated that ho generally brought reports from day to day whioh 
wore takeu down by the head constable, Asadullah. The ontries wore 
subsequently lead over to tho Deputy Superintendent of Police, Moulvi 
Mazharul Huq, and then signed by the informer. It is alleged that on 
some occasions tho reports wore written out by the informer himself. 
The effect of tho informations so rocorded was to implicate a large 
number of persons in tho alleged conspiracy, and on tho basis there¬ 
of, piocoedings were commenced under tho Explosive Substances Aot 
against twenty-seven persons. On tho 4th November 1908 Rakhal was 
examined in the Court of the Joint Magistrate before whom these proceed¬ 
ings were pending. Tie did not depose in support of tho previous state¬ 
ments. On the other hand, ho gavo a detailed account of tho ciroum- 

stancos under which ho had boon compelled to act as an informer, and 
described minutely the inducements which, he allege!, had been held out 
to him by tho District Magistrate, Mr. Weston/In his deposition he 
further stated that oxhibit 56, which purports to ho the record of the 

infoi mations given hy him to the police, was not written out from day to 
day but had been prepared in one sitting and had been signed hy him 

Un ^ er c 0mpulsion from tho I^lice. On tho 93rd November 
19U« the Deputy SuponnD ndont, of Police nppliod to tho Joint Magistrate 

or .anc ion uncoi^e Criminal Procedure Code to prosecute 

Rakhal for an [812] offence undor section 193 of tho Indian Penal Code. 

hi application spocifiod the statements in tho deposition which were 

° n C ^ ay following, sanction was granted hy the 

. oint Magistiate I roceedings wore thon commenced in the Court of the 
Additional Magistrate, and, on tho 9th March 1909, Rakhal was committed 
to take his trial in tho Court of Sessions. On the 29th March the 
Sessions Judge in agrocmcnb with the two assessors, found Rakhal guilty of 
an o enco under soot ion 193, and sentenced him l as already described. 
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fiva I r pr y ,° l hlS conviction has been challenged substantially on 
DrnafpH ni ’ 0ly ’. *«*. bhab bd0 sanction, on Glia basis of which the 

ments weS 3 r V n T U i 6d ’ 7 “ bad -. iaasm uch as bb0 alleged false state- 
illflffft) in u P 0cl ^ ec * in the san ction ; secondly, that the charges were 

were in ^ hT° h **' * lthough there were nominally three heads, there 

tainine th^li 1100 ! 8 ? ^ S0V6n charges ; thirdi 'l> tbab the deposition con- 
the stftJmpnl 6g0d ^ 56 sfouemenbs was not l0 S a 'ly Proved ; fourthly, that 
that a 6 m quesblon had nob betQ Proved to be false; and Hjihhi, 

3S* Proper °PP° rbu nity was not afforded to the counsel for the accused 
fW t0 cr “ ss -e xa mine the witnesses or to place his case fully before the 

tw : fr i haS fUrth0r been argued by bho l° arnt) d vakil for the appellant 
be reduced °° avicblon ls susba med, the sentence is too severe and should 

b * n SUP , P ?^ 0f the first ground taken on behalf of the appellant it has 
Deen argued that it was obligatory upon the Joint Magistrate, who grant- 

■ ■ 0 sanobl °n under section 195, to specify the statements which in his 

p ion were false. This contention, it is conceded, is not suppo.ted by 
sec ion l4J of section lb5, which prescribes that “ the sanction referred 
to in the section may be expressed in general terms and need not name 
e accused person ; but it shall, so far as practicable, specify the Court or 
otner place in which, and the occasion on which, the offence was com- 
itted. Reliance, however, has been placed upon a number of judicial 

r ,°° S 7,’ wben exana ined, are found to fall into three classes. In the 
LttiSJ first class of cases, of which the case of Bulwant Singh v. Umed 

vingh UJ may be taken as the type, it was ruled that an application for 
sanction to prosecute for perjury ought to set out in detail the statements 
which are alleged to be false. In the second class of cases, of which the 
decision in Queen v. Kartiok Chander Uoldar {*), Queen v. Gobmd 
thunder those tf). Queen v. Boodhun Ahir ( 4 f, In re Jivan Ambaidas (5j, 
and Gobeidhone Chowkidar v. Habibullah (6) may be taken as instances, 
it was ruled that when sanction is granted to prosecute a person for perjury 
the order should set out the precise words which are false in the opinion of 
tlie authority granting the sanction. In the third class of cases, of which 
the case of Queen v. Sunder Mohooree (7 J may be taken as the type, it was 
ruled tihat a charge framed for the prosecution of a person for perjury, 

“ d f b oub ln detail bb e alleged false statements. The principle upon 

?. bhese decisions are based appears to be that section 195 should be 

ea in such a way as to give the person, against whom sanction is asked 

, gtanted> bhe means of knowing precisely of what the alleged cri- . 

f>rnnf Q u a ^ oonsisbs< I b is right, therefore, when sanction is sought or 

nirHr,iW=rT PeC \° f f babe “ enbs contained in a long deposition, that the 
E™ statements alleged to be false should be specified. Tested from 

j f V t.^ W lfc * 5 ay . be conc0ded bbab bbe sanction in this particular 
Hv tha i 6 6 * n ans,wer to this argument it has been contended 

e . a £? e Advocate-General that this is not decisive of the validity of 
one conviction,. because, under section 537 of the Criminal Procedure 
a . convic t| on cannot be set aside on account of a delect of 
f . f Scrip ,!° n £ ln fc he sanction unless it is established that there has in 
660 11 \ justice.” Two of the oases relied upon by 

nrinfMrfuf 0 himish illustrations of the application of this 

- i_ Queen v^Kanick Chunder Holdar and Queen 


(1) (1896) I. L. R. 18 All 203 
W Ub68) 9 w. R. Gr. 58 
(8) (1868) 10 W. R. Or. li 
(i) (1872) 17 W. R. Ob. 82. 


(6) (1894) I. L. R. 19 Bom. 362. 

(6) (1897) 3 0. W. N. 35. 

(7) (1868) 9 W. R. Or. 25. 
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v. Boodhun Ahir (1 j. In the circumstances of tho present 
[814] case, then, can it bo seriously contended that the accused has 
been unfairly atfocted as to his defence on tho merits by reason ol any 
defect in the sanction V Clearly the answer must be in the negative, ihe 
statements which are alleged to bo iaJse were set out in lull detail in the 
application of the basis on which the sanction was granted, They were 
also specified in the charge which was subsequently iramed. There 
is no reason to suppose, therefore, that the accused had not lull 
opportunity of knowing what were the specific statements made 
by him which wore alleged by the prosecution to be false. 1 he first 
ground taken on behalf of the appellant cannot, therefore, be supported. 

In support of the second ground it has, been argued that the charge was 
multifarious, for, although there were three sets ot statements mentioned 
in the charge, thoy may bo analysed into at least seven distinct state¬ 
ments, each of which is practically alleged to be false, it lias, in substance, 
been argued by the learned vakil lor tho appellant that the ioim in Which 
the charge was drawn up was an evasion ot the provisions of section ‘^34 
of the Criminal Procedure Code, and that a separate chaigo ought to have 
been drawn up in respect of every single utterance ot the accused which 
was alleged to be falso. In our opinion this contention is clearly unfound¬ 
ed. Tho view wo take is supported by the decision ot tho Madras High 
Court, in A. C. Bro. 1st. Aiay, 1871 {%). It was there rjed that the 
making of any number of falso statements in the same deposition is one 
aggregate case of giving falso evidence, and that charges ot lalso evidence 
cannot bo multiplied according to the number ot lalso statements contain¬ 
ed in the deposition, in that case tho person who had given lalso 
evidence was sought to be prosecuted and punished separately 
for two statements made in the course of the same uepositiun ; this was 
not allowed, and it was hold that ‘‘ tested by tho law of evidence, the 
whole deposition must be looked at and one part qualified by tho other.” 
Moreover, there can be no doubt that tho thiee statements which have been 
[81o] selected from the deposition ol the appellant in tho present case, 
and which are alleged to be false, related to incidents closely connected 
with one another, and that they could not piopoily be analysed so as to 
expand the charge into seven distinct charges against the accused. Tho 
ground, therefore, cannot be supported. 

In suppoit ul the third contention ol the apieiiant it has bean argued 
tt at, as the provisions of section t-60, sub-section OT ol the luminal Pro¬ 
cedure Code, won* not complied with, when the oiiginai dc I os i l ion was 
recorded, tho deposition cannot be legally received in evidence, biction 
360, sub-seotion v 1), provides that 'as the evidence ol each witness taken 
undoi section 356 or section 357 is completed, it shall bo read over to him 
in tho piosonce of tho accused, if in attendance, oi ol Ins pleader, il he 
appears b> pleadei,and shall, it necessary, he collected.” It is pointed 
out that at tho original trial them were twenty-seven accused persons, 
that tho deposition ot K&khal appears to have been read over to him in 
tho presence ot the pleader ol one ol the accused pel sons, and that there 
is no o\ idonco to show that the picadors toi any of tho othor accused per¬ 
sons were present when the deposition Whs so read over. On this basis 

it is contended that section 360 was eontiuvened, and that, therefore, on 
the authority of the cases of Kamatchinathan CJicUy v. hmperor and 
Mohendra .A/glfo Misser \j_Emi)cror (1), the deposition cannot be ieoeivod 

}\- \\ T - 8v :. 1^04) T L. K. 2b Mad. fc08. 

W, U87I) G Mad. 11. 0. xxvu. fl) ilfcob; 12 O. \Y. IS. 6ib. 
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in ;, The cases relied upon, however, are clearly distinguishable. 

'““f, 01 tb ° se caS0S ' th ere was only one accused person, and the deposi- 
h0 Wlfc “ e , ss a PFears to have been read over by the Court-clerk at a 
place where neither the Judge nor the vakil for the accused was present. 

r h r aS9 S ° far at least as one of th0 ori g' Dal accused persons 

^deposition was read over in the presence of his pleader, 
and was undoubtedly admissible in evidence as against that accused. 

. ‘. S lmmaterial for ^e purposes of the present 

Paifil 6 , tbab lb . 1S nofc P roved that the deposition was read 

Lll iTu, 0 th f ^teess in the presence of the other accused persons as 

DBlknf of their Pleaders The third ground taken on behalf of the ap- 
pellant must, therefore, fail. p 

eviHiL S ^ P0rt u Of o 6 , !™ rth gr0und ifc has been P° int0 d out that the 

evidence given by R akh al was interpreted by a gentleman who was not 

puc on his oath It appears from the record that the deposition of Rakhal 
was interpreted by Mr. Jogendra Nath Mukerjee, one of the vakils of this 
Umrt, and apparently the provisions of section 5, sub-seotion (b), of the 
Jndian Oaths Act, were not followed. The provisions of section 13 of the 
inoian Oaths Aot, however, furnish a complete answer to the argument of 
6 appellant. That section provides that “ no omission to take any oath 
or make any affirmation, no substitution of any one for any other of them 

and no irregularity whatever, in the form in which anyone of them is 

administered, shall invalidate any proceeding or render inadmissible any 
evidence whatever, in or in respect of which such emission, substitution or 

! r / e f lar ' by 4 ?° k place > or sha11 affeot the obligation of a witness to state 
the truth. \Ve were invited by the learned vakil for the appellant to 

put a narrow construction upon this section, and to hold that the effect of 
the concluding words of the section is to restrict its application to the case 
of witnesses only. A plain reading of the section, however, negatives the 
suggested interpretation. It is clear from the language used by the 
Legislature that the omission to take any oath, as prescribed by the Act, 
does not render inadmissible any evidence whatever in respect of whioh 
suoh omission took place, and this omission to take the oath may happen 
not only on the part of a witness but also on the part of the interpreter of 
ne cjuestion put to and evidence given by the witness. It may be observed 
W ccnstructi °n than the one suggested on behalf of the appel- 

Jud Da = aS u U j UP -° n tbe £ection > 50 far back as JB73, by one of the learned 

when tb ° ° ase ° f Queen v ' Hams °doy Vhuckerbutty (11, 

our onininn ld thali S0otl0 n 13 was applicable in the case of Jurors. In 
take f-hfi afif ° n y effect of the [817] omission of the interpreter to 

Drove fW 1 to render ifc n6C0SS ary for the prosecution to 

L. • 8 " he 'interpretation was made accurately. This has been 

thaf J asmu ? b as Mr - Mukerjee has been called ; he has deposed 

and in ru™ , 6red . bbe statements made by Rakhal quite accurately, 

thaf i-Vm a IS •.? ' s su PP°rted by Mr. Reid. It is dear, therefore, 

eposition must be taken to contain an accurate record of the 

arieof 06 ^ made by Rakhal Chandra. The question, therefore, 

th« ^ p^her the statements as specified in the charge are false within 
e . meanin g of section 193 of the Indian Penal Gode. The whole of the 
sid eU w ^ fcbe recorc * ^* as been placed beforo us and discussed at cou¬ 
th er ^ b ; e and in our opinion there can be no reasonable doubt that 

e statements in question are false. As regards the first set of statements, 


1909 
JUNB 1. 

APPBLIATK 

Criminal. 

36 C. 808 -2 
I. C. 697*9 
C L J 690* 
13 C. W. N. 
942=10 Cf. 
L J. 150. 


(1) (1878) 20 W. R. Ob. 19. 
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1909 which relate to the circumstances under which Rakhal became an inform- 
JUNR 1 . or, it is clear from the evidence of the Moulvi, as also of Asadullah, that 

- the statements are untrue. It may further be observed that the story 

APPELLATE fctia t Rakhal now gives is an extremely improbable one. There can be no 
Criminal. Qonceivable reason why of all persons at Midnapore taken to the police, 
86 C 808=-2 while drunk, he should be selected as the most appropriate one to act as 
I. C. 697=9 an intoiroer. In respect of the second set of statements, which relate to 
c -** 690= the inducements said to have been held out by Mr. Weston, we hive the 

942=10 Qt. evidence of Mr. Weston as also of the Moulvi: and, in our opinion, there 
L. j. iso. is no reason why this testimony should not be accepted. It was iaintly 

suggested on behalf of the appellant that the informer may not have 
understood Mr. Weston correctly, or that the Moulvi in interpreting to 
him what Mr. Weston said may have exaggerated, and may thus have led 
him to believe a great deal more than what Mr. Weston actually said. 
No foundation, however, for suoh a case was laid in the Court bolow, and 
the contention which has been advanced in this Court is nothing more 
than a mere suggestion unsupported by thu evidenoe As regards the 
third set of statements, regarding the preparation of exhibit 56, the case 
may not be quite so clear. But we have the evidence of the Moulvi and 
of Asadullah that, as the [818] informer made statements from day to 
day, they were taken down by Asadullah, read over to the Moulvi, and 
signed by the informer. Taking the three sets of statements as a whole, 
therefore, thore is no room for reasonable doubt that the evidence given by 
Rakhal Chandra in the Court of tee Joint Magistrate was false in material 
particulars, and that he is guilty of an offenoe under section 193 of the 
Indian Penal Code. 

The fifth ground taken on behalf of the appellant is to the effect that 
sufficient opportunity was not given to the counsel in the Court below to 
cross-examine the witnesses or to address the Court. This allegation has 
not been made out, and, in fact, this part of the case was lightly passed 
over by the learned vakil for the appellant. 

It is clear, tboreforo, that the five grounds upon which the conviction 
is assailod must fail, and the conviction must be affiimed. There remains 
only the question of sentenco, which no doubt is severe. i ho learned 
Sessions Judge sentenced the acoused to pay a fine of Rs. 3,000 on the 
ground that he had committed perjury because he had boen bribed. The 
record, however, does not support this view of the case. No doubt, it is not 
explained under what circumstances exhibit G, which was prepared by the 
police to enable Rakhal to refresh his memory whilo in the witness box, 
found its way into the hands of the legal advisors of the acoused in the 
original trial. At the same time thore is not a tittle of evidence to show 
that Rakhal has reoeived any bribe. The sentence of fine, therefore, must 
be set aside. So far as the sentenco of imprisonment is oonoeined, it is 
in our opinion also unduly severe. At the same time it must be remem¬ 
bered that the offence of which tho accused has been proved guilty is a 
serious one, and in the interests of justioo a substantial term of imprison¬ 
ment is necessary. We, therefore, reduoo tho term of imprisonment 
from five years to three years and six months. 

result, therefore, is that tho conviotion is affirmed, and the appel¬ 
lant is direoted to be rigorously imprisoned for three years and six months. 
The fine, if paid, will be refunded. 

Conviotion ojjirmed. 
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36 0.819 (=8 I. 0. 470=13 0. W. N 847). 

[819] CIVIL RULE. 

Before Mr. Justice Stephen and Mr. Justice Vincent. 


[819] CIVIL RULE. jonTs. 

Before Mr. Justice Stephen and Mr. Justice Vincent. 0l LE 

\ EDAYAT HOSSBIN v. BENGAL AND NORTH-WesIERN RAILWAY Co * 36 c - 819 =3 
_ [8th June. 1909.] ' I C. 470 =13 

M "Lma^"h?s of-RalhLv^7fnTT^^ W ^^ lliercha ' ndise booked as ° W ’ ” ^ 

V 0f 1S90) 47 ’ n ~ GM Buies of Rail. 

t -° 0k a U arcov oc a railwny and booked as his “ luggage ” a 
MveWaUb« m "a ra f^ 1 ? d,5!9 ' Th9 P aoka S 9 was lost and consequently not 

*<* images causTd by fi* iZ'- ** 9Uei fche Rai1 ^ Co "« 

i the oa . 30 was governed by a. 72 of the Indian Railways Act (IX of 
and the sections of the Contract Act referred to therein ; and that the 
\ailway Company was liable for the loss of the package. 

[Kef. 41 Cal. 83] 

EOLB granted to the plaintiff, Velayat Hossein, the petitioner, 
n the 15th Tune 1903, the plaintiff, a trader in durries or carpets 
purchased two third-class tickets for a journey on the Bengal and North- 
estern Railway and booked ns his " luggage ” a package containing 96 
pieces oi durnes or carpets, for which he obtained a certain free allow¬ 
ance under his said two tickets, and paid a certain sum of money for 

excess weight not covered by the free allowance. At his destination the 

said package was found missing, and delivery of the same was not conse¬ 
quently cm.de to the plaintiff whe instituted a suit in the Court of Small 
Causes at Patna, against the Bengal and North-Western Railway Com¬ 
pany for the sum of Rs. 332 being the price of the said durries. 

"fh 0 defence was t toab the plaintiff sent the goods at his own risk 
and that the Railway Company was not liable for the loss of the same 
under rule No. 76 of the Company's [820] General Rules. [Rule No. 76 
'will be found in their Lordships’ judgment.] 

^^Subordinate Judge, exeroising Small Cause Court jurisdiction, 
dismissed the suit concluding as follows :—- 

artiol es R wlte 7 lom f f^ 0 ?°. ra P a,n Y'> 1 think ' a PP ,iaa to th « °aso, and that these 

he held liable d T d£ hed fpla, V ntlff ' 3) own risk ' Tha defendant3 oannot, therefore, 

dismiss theoase, bub won’t grant the defendants* costs.’*. 

Ruleln rnoved the High Court and obtained this 

decree nf th 0 0 ndant Company to show cause why the judgment and 
decree of the Subordinate Judge should not be set aside. 

of Rattwlv^p 1 ^ ^ an ? ra Sinhct, for the petitioner. The responsibility 

not varv nr liW?tu* 0S carr y*uf ^oods is'that of a bailee, and they can- 

sions nf PAftf Vo'* 1 ! 15 «*P«>rfbflitT without complying with the provi- 

« .t 'tl ■? tbeRai,wa ^ Act flX of 1890), wherein the res- 

Most h ) u/;? 8,1 Way °m? pan!es ,s ° lear, Y soti out: Sesham Patter y. 
affirm^’mrason v. The Lancashire and Yorkshire Bailway Go. (2) 

eonqiQf 0 nf n a -?i Pf lu A , y ru,e made bv a Railwa y .Company must he 

TfXnl r ) I 19 A r C A and reasonab, e : JaHm Singh Rotary v. Secretary 
IJat ate for India f4l T submit bhat rale’ No. 76 of the Company’s 

dinato p 1 ! 0- ° f T 1909 ’ a " a! ° 3t , tha d90t « 9 of Umeah Chandra Sen, Subor- 

“ ™ Judge of Patna, dated January 1 6, 1909. 

(2) hamri n 5’ i 7 n M#a ii5 - ' 3) C 1C07 I 2 K - B - 229 - ‘ * 

[1906] 9-K. B. 61P. (4) (igOA) I. L. R. 31 Cal. 951 
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1909 (ranoral Rule* inconsistent with the Acb and the Bengal and North- 

June ft. Western Railway Company cannot shirk fckoir responsibility under he 

— Railways Act by taking advantage of their own rules Railway Com- 

OlV, il DLE *p a a i05 as bailees, have the o««s on them to show that they have taken 
36 C. 810=3 reasonable and ordinary care : Tru^ns of the Harbour Madras v .Beit 
I. c. 470=13 & Q 0 f|) an d Ba-selt Ohandmull Bamirmull v. Great Tnhan Peninsula 

natll Ttabu°'3w Oopal Ohose (Mr McNair with him), for the 
Railway Company. The question is whether the petitioner 

is entitled to consider the package o Id a•»<■» or carpets as 

“ lucnage.'' I submit he is not so entitled. 1 he term luggage 
[821] is distinguishable from the term “ merchandise and he cannot 

treat merchandise as luggage: JI* v. MkI W Jaw Co. f3, 

Cahill v The London and North-Western hallway Co. (2), Crea- ' orthe n 
RnlwayCo. v. Shyherd <5), BdfaH and Ballymena , &c.. Railway Cos. 
v. Keys (6). The plaintiff has taken advantage of lus own wrong in claim¬ 
ing damages for loss of articles other than “ luggage,’ viz., merchandise 
If he books merchandise as " luggage,” he has to suffer the loss if any of 
his merchandise. Section 72 of the Railways Act contains the words 
“ subject to the other provisions of this Act,” and includes section 47 and 
rules framed thereunder, and all provisions as to risk notes. The rules 
framed by the Bongal and North-Western Railway Company under section 
47 are not inconsistent with the Act and, therefore, not ultra vires ; and 
the Railway Company is not liable in damages for the loss of the paokage. 
There is no authority on this point, and tho caso cited on behalf of the 
petitioner do not bear on the present case. 

Babu Nari' h Chandra Sinha, in reply. • 

^ J.a 1A 




Step hen and Vincent XT. This is a Rule on the Bongal and 
North-Western Railway Company to show cause why a judgment and 
deoree of the Subordinate Judge of Patna should not be set aside under 
the following circumstanoes. The petitioner took a journey on the Ben* 
gal and North-Western Railway for which he took two third-olass railway 
tickets. At the same timo he delivered a package to tho servants of the 
Railway Company to bo taken as passenger’s luggage and paid a certain 
sum as extra charges in respect of tho oxce-s weight of the package beyond 
what was allowed free of charge. Tho package contained merchandise 
which it is not suggested could be considered as luggage. It was not 
delivered to the petitioner at the end of his journey, and he sued 
before the Subordinate Judge acting in his Small Cause Court jurisdiction, 
T822] for damages caused by its loss. The Judge dismissed tho suit holding 
that the case was governed by rule No. 76 of the Company s General 
Rules. T his is as follows : —'“The torm 'luggage' will include only wearing 
apparel and effects required for the personal use of passengers. Persons 
tendering amongst their luggage artiolos not properly classible as such do 
so at their own risk.” The petitioner contonds that this rule does not ab¬ 
solve the Railwav Company from their liabilities under the Indian Rail¬ 
ways Act of 1890. Sootion 72 of that Act provides that “(1) the responsi¬ 
bility of a Railway Administration for tho loss of goods delivered to the 
Administration to bo carried by Railway shall, subject to t ho o ther 

(1) (IS9'») I. L. R 22 Mad. 5 24. (4) il«-68) 18 Sootk N. S. 818. 

(2 (1893) I. L R 17 Bom. 723. *5) 085*1 8 Exoh. 30. 

(3) (I860) L. R. 4 Q. B. 336. (6) (1801)911. L Cas. 556. 
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provisions of fchis Act), be that) of a bailee under sections 151, 152 and 161” 
of the Oontraot Act. The second sub-section provides that: an agreement 
P ur P° r 0 responsibility is void, unless it is in writing signed 

b y the person sending or delivering the goods, and is in a form approved 
by the (xovernment of India The third sub-section enacts that "nothing 

in the common law of England or in the Carriers Act, 1865, regarding 

the responsibility of common carriers with respect to the carriage of 
animals or goods, shall affect the responsibility, as in this seotion defined, 
of a Railway Administration.” 


4 


^ oro f abovo ena,ebaQeafc the above-mentioned provisions 
of the Contract Act applv to this case, the liahilitv of the defendants in 
the suit cannot be questioned. But seotion 72 of the Railwav Act is 
subject to the other provisions of this Act": and it is contended on behalf 
of the Railway Company that the section is aocordinglv subject to a rule 
duly made under section 47 of the Rail wavs Act, as it is not denied that 
ru e No. 76 was made. Bv para. <21 of this seotion the Company can 

make a rule consistent with this Act” for the purpose of “regulating the 

carriage of passenger’s luggage.” D 0 e= this rule absolve the Company from 
liability under section 72 ? The question seems to us to admit of no answer 
but an unhesitating negative. A very definite enactment would he neces- 
sary to give the Company power to repeal a provision of the Act, particu¬ 
larly so 1823 J general a one as that contained in section 72, by a rule : and 
m this case the rule has to be ‘ consistent” with the Act, an expression 
which is singularly inapplicable to a rule that repeals a part of it Then 
it does not appear that the words in section 72. whereby its operation is 
made subjeot to the other provisions of this Act.” apply at all to rules 
under section 47. A rule made under the Act -is not a provision of the 
Aot, and the words have an obvious reference to section 73 relating to the 
carriage of animals, and section 75, relating to the carriage of articles of 
special value, which are expressly framed to place certain restrictions on 
he full operation of section 74. Moreover, the provisions of sub-section 
of seotipn 72 have not been complied with in this case. 


it ic A ° f Ene,ish cas9S have b " n referred to, according to which 

Pi is contended that the defendants cannot be fixed with liability in this 

tinn LVu ?, lch ca<:0S have been decided 00 a consideration of the posi- 
m ibe Eaiiwiys as cmim or unto Acts that do not apply here. 

Hon ntvu Pre bas bean carefully simplified by the exclusion of the opera- 
oasnJJi 9 °°“ mon law as to carriers and the Carriers Act, 1865, from 
79 Vf o m °° ds ’ and fchis oa<,0 is consequently governed by seotion 

tn a ? adwa ys Act and the section of the Contract Aot there referred 
to, and by them alone. 


i Rul0 ’ S aooordins, y made absolute, the decree of the lower Court 

>s sett aside. We have no evidence before us on which to assess the dam¬ 
age caused to the petitioner bv the loss of his goods We, therefore, remit 

y is cas 9 to the Subordinate Judge to be re-tried by him in accordance with 
one law that we have laid down, 

The-petibioner is entitled to-his costs«on this Rule. 

Buie absolute. 


1909 
JUNE 8. 

OiyiEi Rule. 

86 C. 819=3 
I.C. 470=13 
c. W N. 847 
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JUNE 18 . [824] APPELLATE CIVIL. 

Appellate Before Mr. Justice Chitty and Mr. Justice Carnduff. 

Narendra Naih Bairagi t>. Dina Nath Das.* 

36 0 824.8 [I8bh June, 1909 ] 

I. 0 996. * Hindu La ?/'—Adoption by Hindu Wo nan—Prostitute, alopttn\ by—Inheritance right 

of—Letters of Admtnis'raiin 

A Hindu woman oannob undor any oiroum3tano93 adopt a son to herself 
nor oan any so-oallod adoption confer a right of inheritance on the adopted son , 
[Of. : 12 L W. 7=5 i I. 0. 214.] 

Appeal by the petitioner, Narendra Nath Bairagi. 

The appellant, Narendra Nath Bairagi, applied to the District Judge 
of the 21-Parganas for the revocation of the letters of administration to 
the estate of Ramani Dobi, alleged to be a prostitute, on the ground that 
he was adopted by the said Ramani Debi, and that Dina Nath Das, her 
husband’s brother’s son, to whom the letters of administration were granted, 
had not served him with a special citation and was nob entitled to tho said 
letters of administration. 

The learned District Judge held that an adoption of a son by a Hindu 
woman bo herself was nowhere recognised as creating any status, except 
in Mithila and then only when the adoption was in kritrima form; that 
it was illegal in Bengal; and that the petitioner was not entitled, even if 
he proved the adoption, to apply for tho revocation of tho letters of 
administraiion. 

Against this decision Narendra Nath Bairagi appealed to the High 
Court. 

Mr. J. Chatterjee (Babu Piswanath Bose with him), for the appellant. 
Adoption by a prostitute of a daughter is recognised in Madras and Wes¬ 
tern India ; it is not recognised in Bengal heoause it is opposed to public 
policy ; hut no such [825] consideration would underlie the adoption of a 
son by a woman of that class, and thorofore the adoption by Ramani Debi of 
tho appellant was valid and gave him all tho rights of a natural born son. 

Babu Mohendra Nath Boy \Babu Surcndra Nath uhosal vjith him\ 
for the respondent. A Hindu woman can under no oiroumstanoes adopt 
a son to Herself: Mayne’s Hindu Law, 7th edition, page 263; Golap Chan¬ 
dra Shastri’s Hindu Law, 3rd edition, page 129. 

Chatty and Cahndhfe JJ. On 5th January 1907, the respondent, 
Dina Nath Das, obtained letters of udminisbration to the estate and effects 
of one hamani Debi, widow of Chintamani Bairagi. On 6bh March 1907, 
the appellant Narendra Nath Bairagi applied to the District Judge of the 
24-Parganas for revocation of the letters of administration on the ground 
that the said Ramani Dobi was a prostitute, and that he was her adopted 
son and heir, and so onbibled to administer her estate in preference to Dina 
Nath Das, who claimed to ho her husband's brother’s son. Tho appellant 
furbhei objected that, he should have, but lv\d no been, cited at tho time 
the lottois ol administration wore gran tod to Dina Nath Das. The District 
Judge has i ejected tho appellant's application on several gr Hinds. He 
found tha'i appellant’s alleged adoption had not boon proved; that it was 
not proved that Ramani Dobi was a prostituto; that, oven if proved, tho 
Kind of adoption sob up by tho appellant would give him no right of 
inheritance. 1 To further found that appellant was aware of the applica- 
tio n by Dina Nath Das for lot tors of fad ministration. _ 

Appeal from Original naeroo, No. »S4 of 1007, against tho dooroe of 0. p 
Beachoroffc, Histnot Judge of^t-Parganiwi, dated July 1 7, 190?. 
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Narendra Nath Bairagi has appealed. It is obvious that unless he 

can show that he was so adopted by the deceased as to give him a right of 

inheritance to her property he is in the posi' ion of a mere stranger, and 

has no locus standi in the administration proceedings. This point’was 

argued before us by the counsel for the appellant, he maintained that 

Ramani Debi was a prostitute; that the adoption of daughters by women 

of her class is recognised in Madras and Western India; that 

L826J it is only not recognised in Bengal because it is considered to 

be opposed to public policy ; that no such consideration would underlie the 

adoption of a son by a woman of that class; and that, therefore, his 

client’s adoption was a good adoption giving him all the rights of a 
natural born son. 


1909 

JUNE. 1 

PPSIiIiATE 

OiVlL. 

36 C 824=3 
I 0. 996. 


Assuming for the purposes of argument that Ramani Debi was a 
prostitute, no authority was cited to us either from texts, or textbooks, 
or decided cases for the proposition that a Hindu woman can under any 
circumstances adopt a son to herself. On the other hand, the contrary is 
clearly stated : see Mayne’s Hindu Law, page 263 ; Shastri. page 129. 
The learned counsel admitted that he had no authority for this proposi¬ 
tion, but asked us to decide in appellant's favour on “general principles.” 
We have no intention, even if we had the power, of creating a new rule 
of Hindu Law for the appellant’s benefit. It is manifest that Ramani 
Debi had no power to adopt, if she did adopt, the appellant as a son to 
herself nor could any so-called adoption confer on him a right of inheri¬ 
tance. It follows that he has no locus standi in this case, and it is un¬ 
necessary to go into the other questions, mainly of fact, which are raised 
on this appeal. The appeal is dismissed with costs. 

Appeal dismissed. 


36 G. 827 (=3 I.,C. 96=13 C. W. N. 827=10 Cr. L. J. 245.) 

[827] CRIMINAL REVISION. 

Before Mr, Justice Carspersz and Mr . Justice Byves. 

f 

Ram Khelawan Singh v. Emperob.* 

[10th March, 1909.] 

Rioting Bight of Private Defence—Protection^ of Zemindar's right to Property L* 
Excessive hurt by one member of an unlauful assembly—Criminal liability of the 
other members thereof—Penal Code (Act XLV of 1860) ss. 147, 

I 4 9 

Where the tenants wero found to have held their lands on the batai system 
under which harvested crops should be taken to the village Mah/uin,but it appear 
ed that they went m a large body armed with lathis with the avowed intention of 
removing them to their own houses, and were making up the crops already out 
mto bundles, whereupon the zemindars’ watchmen remonstrated and a number 
of their umlos went to the spot armed with lathis swords and a fight took place, 
owing to the interference of the leader of the tenants, in the course of which 
some of the tenants received slight inoised wounds and one of them a severe 
one mflioted by one of the accused, and where it further appeared that the zemin- 
_ dars people had, four days before the date of the occurrence, sent an urgent 
appeal to the police for protection against a serious breach of the peace whioh 
seemed imminent 

Reid, that, inasmuch as the common object of the accused was to protect the 
zemindars’ rights over the crops, and there was no specific finding by the Sessions 
■- Judge that their intentiou was to use more force than was n ecessary or that they 

* Criminal Revision No. 76 of 1S09, against tbe order of C. W. E. Pittar, Sessions 
Judge of Patna, dated Jan. 13, 1909. 
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bad in fact used excessive force, they acted in the exercise of the right of private 
defence and were not guilty of rioting. 

Jlcbl, also, that, as there was nothing to show that the grievous hurt caused 
by mo of the accused was not his own individual act, the others were not guilty 

under ss the Penal Code. 

Each case of this kind must be decided on its own particular facts. 

Baijmih Dlutnuk v. Jinn'ocr (1) distinguished. 

=10 feu [B ® f - 16 Cr * L - J - 700 = 80 1 - G - 

TbE appellants and 12 othors were convicted, on the 23rd December 
1908, by the Sub-divisional Officer of Barb, variously, under sections 147, 

148, 324 and J of the Penal Code, and sentenced to different terms of 

imprisonment, some [828] being also sentenced to fines, and were further 
bound down under seotion 106 of the Criminal Procedure Code for one 
year. On appeal the Sessions Judge of Patna by bis order, dated the 
13th January 1909. acquitted 12 of the accused, and convioted four under 
section 147 and four under section 148 of the Penal Code, setting aside 
the fines and the order under seotion 106. 

It appeared that there was a dispute between the landlords and the 
tenants as to the nature of their tenanoy, the former asserting that it was 
bhaoli and the latter that it was nugdee. Both Courts found that the 
tenants held their lands bhaoli on the batai system under whioh the 
crops when cut should have been taken to the village khalthan and the 
shares of each party there distributed. The time for harvesting had 
arrived, and the tenants openly expressed their intention to remove the 
crops to their own villages. In consequence of an apprehended distur¬ 
bance, the appellant, lihim Lall, as head punch of the oirole, sent a letter, 
on the 16th September 190b, to the polico informing them of the dispute 
and the likelihood of a serious breach of the peace from the attempt on the 
part of the tenants to assert their claim of nugdtc tenure and to reap the 
crops, and of the opposition that would be offered by the zemindars’ 
amlas, two of whom were named and were among the appellants. Some 
watchmen were placed on the fields to guard the crops on behalf of the 
zemindars. On the 20th of September, belore the police could send 
assistance, the tonants, forty or fifty in number and armed with lathis 
proceeded to the lands and began collecting the orops which had been cut 
belore in bundles. The watchmen remonstrated, and the accused arrived 
on the scene armed w ith lathis and swords. Tor a time a breach of the 
peace was averted, but, owing to the aggressive attitude of one Shyama 
Mahton, tho “ champion ” of the tenants, a fight took place. Some of the 
tenants rocci\od slight sword cuts, but Shyama was severely injured by 
one Poari who had since died. 

The common object set out in the charge was " to provent Shyama 

Mahton and the other tenants of Kazichuk from cutting and harvesting 

the makai crop in their fields, and Lb29] also to assault the tenants for 

having out the same, notwithstanding tho protests of the zemindars* 
servants.” 


1909 

MABCH 10. 

Obi mina l 
Bbvision. 

86 C. 827=8 
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Aiio oussions Judgo round iliac it could not fiavo been the objeot of 
the aooused to prevent tho cutting of tho crops or to punish tho tenants 
for having done so, but that tho intention was to prevent them from 
carrying off the makai in order to pioteot tho , ZomindalS , rights. He held 
that the landlords had an undoubted right to prevent tho removal of the 
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crops and their disposal in suob a manner that no division oould take lqop 
place, a course which would have entailed serious loss on them and in- mabohIO 

volved them in unnecessary litigation, but that the question was how far - " 

they were justified in sending a body of men to prevent the threatened 
invasion of their rights, and that, if the accused went with the intent of R BVlBlO N - 
using criminal force more than was necessary, they would be guilty of 46 C 827=3 
being an unlawful assembly. He found that they were not justified in 1. C.'96=13 
forming an unlawful assembly to enforce their right by means of criminal 1 ® N 827 
force, and that they were aware that there was a probability of oausing ~ 10 o™' L 

greater harm than was necessary for avoiding any harm to the property in 
dispute. 

Mr. Ali Imam {Mr. Huq and Syed Enayet Karim with him), for the 
petitioners, argued mainly that upon the findings of the Sessions Judge 
the right of private defence was established. 

No one showed cause. 

CaSPBRBZ a Ku Ryvea, JJ. This Rule was issued on the District 
Magistrate of Patna to show cause why the conviction and sentences 
passed on the petitioners should not be set aside on the ground that they 
Ithe zemindars’ people) were acting in the exercise of their right bona fide 
in preventing the tenants from harvesting the oiops in any place other 
than the village khalihan. 

We have heard learned counsel in support of the Rule, and 
perused the judgments of the lower Courts. Twenty per ons 
were originally charged, variously, under sections 147 and 

148, and under sections 324 and j-f-f of the Indian Pe n al[830]Code, and 

convioted and sentenced to various terms of imprisonment Some of 

®nem were also ordered to pay fines, and all of them were bound down 

under section 106 of the Criminal Procedure Code to keep the peace for 
°ne year. 

On appeal, the learned Sessions Judge acquitted twelve and convioted 
eight persons. Of these, four were convioted under section 148 of the 
Indian Penal Code and the remaining four under section 147. The rest 
were acquitted, the fines were remitted, and the order under section 10G 
was discharged. These eight persons whose convictions were upheld 
obtained the Rule set out in the beginning of this judgment. 

The common object of the rioters, as oharged, was (i! to prevent by 
lorce or show of force, the tenants from cutting the orops, and (ii) to 
assault them by way of punishment for having cut the crops. 

The facts of the case, as found by the learned Sessions Judge are as 
toilows. For a considerable time past there has been a dispute between 

* n d the zemindars as to the nature of their tenancy, the tenants 
asserting that their tenancy was nugdree, whereas the zemindars asserted 
that it was bhaoh. The time for harvesting the orops had arrived, and the 
lenanss had openly expressed their intention of outting the crops and carry¬ 
ing them away to their houses. The friction between the parties had become 
so acute that two watchmen were placed on guard on behalf of the zemin- 
aars, and an urgent appeal was made to the police authorities for proteo- 

fv° n i a L a ® erlous breach of the peace seemed imminent. This happened on 
the lbth September 1908. The occurrence, with which we are concerned, 
root place four days subsequently, that is, on the noth September. In the 
meantime, it appears that some of the crops had been cut and left on the 
r 61 !?- I*> has been found by both the Courts that the tenants held their 
ad on the batai system. The orops, therefore, when cut, should hav e 
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1909 been taken to the village khalihan. On the morning of the 20th September, 
MABOH 10. it has been found that, a large number of tenant? armed with lathis went 
—' to the field with the avowed intention of carrying away the crops, which 

[831] had already been cut, to their own houses, and actually began making 
_ bundles of the harvested makai. The watchmen who had been placed there 
36 C 827=3 protested, and a number of the amlas of the zemindars came to the spot, 

I. 0. 86=13 armed, some with lathis and, it is said, six of them with swords. Their 
iJcKJ common intention, it is found, was to protect the zemindars’ property. 

~ 245. Tor a time, apparently, they were successful in preventing a breach of the 

peace, until one Shyama Mahton, who is described in the lower Court’s 
judgment as “ the champion of the tenants,’' interfered. According to the 
first informations given by one of the tenants himself, the tenants insisted 
on their right to take away the crops, and began making them up into 
bundles when the zemindars’ people prevented them.” Thereupon a fight 
took place, and persons on both sides were injured. Some of the tonants 
bad incised wounds, though, with the exception of Shyama Mahton, not 
of a severe character, which makes it more probable that some of the 
zemindars’ amlas had sw’ords and used them. The only severe injury to 
Shyama Mahton was inflicted by one Peari who has sinoe died. 

The learned Sessions Judge has found that the oommon object in the 
oharge, on whioh tbo accused were tried, has not only not been proved, but 
it could not have bten their objeot. The common object whioh he has 
found, although the accused were not charged with it, was to prevent the 
tenants from carrying away the crops, ho has found that the tenants were 
the aggressors in the fight, that they had no right to tako tho crops to their 
own houses, and that both the watchmen were wounded in the tight. He 
goes on to say " Up to a limit they fthe zemindarsj bad, no doubt, a 
right to prevent the harvesting m the manner intended by the tonants. 
But under the oriminal law they were not justified in forming an assembly 
for enforcing that right by means of criminal force.” Earlier in his 
Judgment, after referring to seotion 81 of the Indian Penal Code, be held: 

Now in the present case, the landlords had an undoubted right to 
prevent their crops being so disposed of that no division could take place, 
which would have [832J entailed serious loss to them and would have 
involved them in unnecessary htigation. 1 he question is how far they 
were justified in sonding a body of men to prevent tho threatened inva¬ 
sion of their rights. If the assembly went with the intention of using 
oriminal force moro than was necessary to prevent that, the members 
would be guilty of forming an unlawful assembly.” 

There is no finding in tho judgment, however, that the intention of 
this assembly was to use more foroe than was necessary, nor is there any 
bnciing that they, in faot, did use more force than was necessary, though 
this may he inierred from the Judge’s order convicting the petitioners. 
Ihere is nothing to indicate that tho common objeot of the assembly was 
to do anything more than proteot their mastors’ proporty. Wo do not 
think that in protecting their masters’ property they were not justified in 
using such force as was neocssary 'to prevent the tenants from carrying 
uwa> the orops. lho only severe injury that was iniliotod by them appears 
to have been caused, as wo have said, by Peari who has died. It may be 
that Peari used more foroe than was neoessary, but there is nothing to show 
that it was not an individual act of his, or that tho assembly, whioh in its 
inception was not unlawful, beoame an unlawful assembly subsequently. 
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Each case of this kind must be decided on its own particular faobs. 
The facts in this case are distinguishable from those in the case of 
BaijnatK Dhanuk v. Emperor (l). 

We think that in this case, on the findings arrived lat by the learned 
Sessions Judge himself, the Rule must be made absolute. We, therefore, 
acquit the acousedWd discharge them from their bail. 

Rule absolute. 


36 C. 813 (=3 I. C. 4’5ai3 0. W. N. 831 -to 0. L. J. 74 = 6 M . L. T. 7=11 Bom. 

L. R. 851 =19 M. 1. J. 435 =88 I. A. 22 U. 

[833] PRIVY COUNCIL.* 


Jagarnath Per had v. Hanuman Pershad. 

[On Appeal fram the High n ourt at Fort William in Bengal.] 

[lObh, 11th, March and 11th, May, 1909.] 

Appellate Court—Taking additional Evidence on Appeal—Civil Procedure Code (Act XTV 
°f 1892) s. 5S9 — Witnesses—Application for Probate — Examination of only some of 
Witnesses in support of Will—Tender of others for Cross-examination—Courts 
differing or question of fact on different Evidence—Presumption of Correctness of 
Appellate Court. 

On an application to a District Judge for probate of a will, the evidence of 
three out of the six witnesses in support of it was taken, and then the applicant 
and two other witnesses were tendered for cross-examination, and the oaveatora 
on the ground that such a course was not in accordance with the praotioe of the, 
Civil Courts, deolined to cross-examine them and their evidenoe was not given. 
The District Judge came to the conclusion on the evidenoe that the will was 
genuine and granted probate of it. On appeal the High Court, the parties con¬ 
senting, took the additional evidenoe of the three witnesses under 8. 668 of the 
Civil Procedure Code and on a consideration of the whole of the evidenoe came 
to an opposite conclusion from that of the District Judge and dismissed the 
application for probate :— 

Held , that on a pure question of fact, the Courts having differed on what were 
not the same materials for decision, the Judicial Committee would not reverse 
the decree of the High Court unless they were satisfied it was wrong, and they 
were not so satisfied. 

An objection by the appellants that in taking additional evidence the High 
Court had not acted in accordance with the provisions of s. 568 of the Code of 
Civil Procedure, was disallowed as the appellants had, without raising any 
objection at the time, consented to the additional evidenoe being taken. 

Appeal from a judgment and decree (3rd March 1904) of the High 
Court at Calcutta which reversed a judgment and decree (6th August 1901) 
of the Court of the District Judge of Gaya. 

The petitioner for probp„te was the appellant to His Majesty in 
Council. 

[8341 The principal question raised on this appeal related to the 
genuineness of a will, dated 21st December 1900, purporting to have been 
executed by one Chhote Narain Pershad. 

The testator died on the morning of 22nd December 1900 leaving a 
widow, the respondent Manna Koer, and a daughter Lakshmi Koer. He 
was the adopted son of Jokhi Lai; after whose death one of his widows, 
the respondent Janki Koer, adopted bhe respondent Hanuman Pershad. 
Jagarnath Pershad was the natural brother of Chhote Narain Pershad, 
both being so ns of Ram Rekha Lai. 

* Present : Lord ATKINSON, Lord COLLINS, LORD SHAW, 8iR ANDREW 

“Coble and Bib Arthur Wilson. 

(1) (1908* I. D. R. 86 Cal. 293. 
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By the will the testator bequeathed his moveable property and cash 
to his wife for life with remainder to his daughter. To his wife he also 
bequeathed an annuity of Rs.200 per mensom and to his daughter a house 
and a village and the sum of Rs 10,000 for the expenses of her marriage. 
TTis natural brother, the appellant, wis appointed executor and residuary 
legatee. 

On 2nd January 1901, tin appellant applied to the Court of the Dis¬ 
trict Judge of Gaya for probate of the will. Caveats wore lolged by 
Hanuman Persbad, Janaki Koer and Manna Koer, the respondents, and 
later tiny filed written statements. Manna Koer shit el that her husband 
died of plague, and was almost unconscious and not in a fit state of mind 
to execute a will on 2lsb December 1900. The other respondents also 
asserted that the testator was unconscious at the time the will was said 
to have been executed. 


Tin circumstances under which the will was made were that instruc¬ 
tions to draft the will were given by the testator on the afternoon of the 
20bh December, 1900, to Mr. Abdul TTalim. who depose! to his being 
obliged bo further instruct a pleader, Mobi Lai Das, to prepare the 
draft. The pleader gave evidence as to the preparation of the draft- 
will that same night and giving it to Cur Sabai, the testator’s clerk. 
This man after seeing and consulting the testator undo a fair 
copy of it on the 21st December, and that same afternoon it was 
duly executor! in tho prosenoo of the following witnesses! 
Ram Perbab Misra, Mahadeo Pandev, Rung Lai Pandit, Radha 
[835] Kishen and Bodh Singh. Of these persons Mahadeo Pandey, 
Rang Lai Pundit and Bodh Singh were examined as witnesses, and the 
appellant tendered himself, Ram Portap Misra, and Radha Ixishen for 
cross-examination : an objection was taken to this procedure as being not 
warranted bv law ; the objection was overruled, bub the oaveators declined 
bo cross-examine the witnesses. 

On bohalf of the caveators Manna Koer was examined on commit 
sion, and other witnesses wore examined as well as Manna Koer to show 
that Chhote Narayan Porshal was ill for several days before his death, 
that he died of plague, and that he was unconscious on the day on whioh 
he was said to have executed a will. 


In support of the oaveators’ case threo lothers, marked as exhibits F» 

G and H, from the father of the deceased to the brother of his widow* 

whioh purported to hear the initials of Jagarnath Persbad, the appellant* 
in English, were put in. 

. * The District Judge, after a careful examination of the evidence, and 

giving due consideration to the position of the witnesses who deposed to 

the genuineness.of the will, believed their evidence, and concluded his 
judgment by saying 


'ii a mo on tho wholo that, tho testimony to tho gonuinenoss of I 

wi an 10 competoncv and itntmw /<*.</.• »»•?/ of tho testator is overwhelming, and tl 

10 o\ nonce n which it is attomptod to b« rebutted is altogether untrustworthy, 
therefore admit tho will to probato." 

Two appeals wore preferred from that decision to the High Court a 
wore partly hoard together on 28th January 1904 hv’OnRU" 
Banrrjee and Brett. JT„ who mado tho following order : - 

w° had hoard the learned vakil for tho appellants iu those, two oases’up 

thn w P f f w l .V aPP ° l T (1 - to ,w ’ * ah P° k to wh:U the other' side might'have to\»y 
tho point, that it was desirable that tho throo witnesses 'Radha Kishen. Rara'Per 
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Misser, and Jagarnatli Pershad, the applicant for probate, who had been, as order 
No. 26 of the 26th June 1901 shows, tendered for oross-oxamination, but not examined 
at all, should be examined as witnesses in accordance with the provisions of sec¬ 
tion 568, clause ( b ) of the Code of Civil Procedure, to enable this Court to decide these 
appeals satisfactorily ; and we accordingly asked the learned gentlemen on both sides 
before proceeding further, to say what they had to say with reference to our taking 
that course. The learned vakil for the appellants said, he had no objection to 
[836] those witnesses being examined, and he only suggested that they should be 
examined in this Court. The learned gentlemen on the other side said they did not 
object to the course suggested.” 

The evidence of those witnesses was taken on 23rd February 1904 
when the High Court also admitted in evidence certain alleged extracts 
from books of account kept by the testator. 

The appeals were heard on 3rd March 1904, and owing to the re¬ 
tirement of Banerjee, J., by a Bench differently constituted (BRETT 
and Sarada ChaRAH Mitra JJ.) who after stating the facts continued:— 

“These appeals first came on for hearing on the 28bh January 1904 before a 
Bench of which one of us was a member, and the attention of the Court was drawn to 
the fact that the applicant and the two witnesses to the alleged will, Babu Radha 
Kishen and Ram Pertap, had not been examined before the District Judge, and as it 
was in the opinion of the Court desirable that the evidence of those three persons 
should be taken, the hearing of the appeal was adjourned for their attendance. The 
mere faob that they were*tendered for cross-examination would not entitle the appli¬ 
cant to contend that their evidence supported his case and as they were material wit¬ 
nesses they should have been examined. They have now^ attended and have been 
examined before us and the appeals have been argued in full." 

After discussing the whole of the evidence some length, the judg¬ 
ment concluded as follows :— 

“ The will itself in appearance is not beyond suspicion.. The signatures of the 
testator and the witnesses do not bear the appearance of being written at the same 
time with the same pen and ink as alleged. The District Judge appears to accept as 
indicative of the genuineness of the will, the fact that four of the witnesses were the 
same as attested the admittedly genuine document, Ex. D, executed by Chhote ara- 
yan. We cannot agree with him. All of the witnesses but one to the present docu¬ 
ment arrived by chance at the time it was being executed and the coincidence which 
the District Judge notices is so remarkable as rather to raise a strong suspicion again¬ 
st the will. The terms of the alleged will are also inconsistent and difficult to under¬ 
stand. Babu Moti Lai Das says it is the first deed which he had ever drafted for Babu 
Chhote Narayan. It is remarkable also that it should contain the statement by the 
testator that there had been no misunderstanding between him and his father and 
brother on any matter. If true, the statement was unnecessary. On the other evidence 

in the case, however, its truth appears to us doubtful. 

“ After a careful consideration of the evidence adduced to support the will, 
we are unable therefore to regard it as trustworthy or as . proving the due 
exeoution of the will by Babu Chhote Narayan Pershad. It is not impossible 
that the deceased may have formed the intention of disposing o is pro 
petty by a will, but we are not satisfied that his intentions are embodied in the 
document Ex. I, or that the document was executed by him or that he was 
in fit condition of mind or body to execute a will at the time the document IS J 
produced is said to have been executed. We are unable to agree with t e 
counsel for the respondent that the cash book including the entries Kxs. M. N. was 
not properly proved. It was proved bv Jagarnath to he the cash book o Ba u 
Narayan, and the entries were proved by Ram Kishen to be in the handwriting of 
Ram Rekha Lai, the father of the deoeased, who, it was proved, kept this book. 1. 
impossible to believe that Ram Rekha would have forged entries to discredit the appl - 
cation of Jagarnatli. The letters, Exs F. G. H„ are also proved by S.tal Pershad, and 
we cannot place any reliance on Babu Jagaranath s denial of the initials as his I 
out opinion, Jagarnatli, when denying his acquaintance with the Kaithi °haraoter and 
the English alphabet, is trying to prove too much, and we cannot believehs evidence 

on those points. It was for the applicant to prove the genuineness re ; eo ted> 

has in our opinion failed to do this, it is Impossible to suggest that the will is rejected, 

on suspicion only. 
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1909 , For tho ill)0ve renaon*, wo are unable to agree with the findings and judgment of 

MAB 10, li. U, ° le iI ' ll0( ' r^iatricfc Judge. On the other hand we hold that the applicant has*failed to 
MAY li. P rovo fch:,t bho documont Ex. 1 is the will of Babu Ohhobo Narayan Pershad and that 

-- it was duly executed by him. Wo accordingly set aside the judgment and order of the 

Privy lower Court and in lieu thereof dismiss the application with costs ” 

Council Q n this appeal, 

36 C. 833=3 Oruyther , K. C., and E. D. Javkson , for the appellant, contended 

IC 463=13 bliafc the action of the High Court in admitting additional evidence was 
a w. N. 830 improper and nit warranted by the Code of Civil Procedure And the 

*74=6 M L l' CaS0 ot KMS0WJ ' i Grca t Indian Peninsula Railway Company (1) 

T. 7-11 was rcdorr0 d to as showing that the use of the procedure provided by seo- 
Bom. L. R. tion 568 of the Civil Proceduro Code was only legitimate “ when, on 

L 86 / cxamini " 7, fc ' le evidence as it stands, some inherent lacuna or defeot beoomes 
I A 221 fP par ® nt - J 1 ? the present case the appeal had only been partly heard, and 

though no objection was taken at the time, there seemed to be no subs¬ 
tantial reason ” given as required by section 563 why the additional evi¬ 
dence should bavo been taken As to the extracts from the account book 

they were put in by the pleader for the first time before the High Court 

on appeal The book of accounts was not properly proved, and the in¬ 
ferences drawn from such extracts might well be erroneous. 

Ross, for the respondent Manna Koor, -oontended the ob- 

rfitfii h S0Oti ° n S6S of the Code had not been taken 

ibin f , : !, par , t ! 0S bad in faot a 8 rood ^ the additional evidence 

being taken, and the objection could not now he raised for the first time 

ap P ral - As to the account book, the passage from tho High Court 

LirAV out abovo was referred to in which they mentioned the book 
and the three entries extracted from it. It could not he taken for granted 

annehlinf^J ldCnC ° °n H °’ “ n u 0xamined witnesses would have supported the 
! l n P ,' 0aS0 , . fb0 H, f? b Courb had their evidence before them, whioh 

,n '"°”, r ot *>“ H W , Court ioJsmont being risM n„ ,S it 

was oleaily shown to he wrong. 

De Crruyther, K. C„ replied. 

The judgmoDt of their Lordships was delivered by 

of th?n-i R r' UR f ^p 90N ', T hiS ' S a " appoal from a iutlgmont and deoree 
of the High Court of Bengal dated tho 3rd of March, 1904, whioh reversed 

those of the District Judge of Gaya of the 6th of August, 1901. 

The main question raised on the appeal is as to the genuineness of 
the wiil purporting to have been made by one Chhobe Narayan Pershad 
and dated the 21st of December, 1900 Ohhote Narayan died on the 
morning of the next day to that on whioh tho will bears date, and left a 

ni'uT' XT™ r0Sponden t Maana Koer, and a daughter Lakshmi Koer 
Chhote Narayan was tho adopted son of one Jokhi Lai. After Jokhi I al's 

death ono of his widows adopted the respondent Hanuman Porshad The 

appellant is the brother by birth of Chhote Narayan Pershad, their'father 
being ono Ram Rokha Lai. 

J he will purported to make various provisions for the testator’s wife 
and daughter and appointed the now appellant, the testator's brother bv 
birth, as residuary legal;oo and oxooubor. 

rtio appellant applied for probate of the will in tho Court 
of the Distnot Judge of Gaya. Caveats and written state- 
m eats we re filed in answer, and bho oaso was heard before tho 

(1) (1907) T. L. R. 31 Bom. 331; L. R. 81 1 A. 116, 
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District Judge. Three o£ those who appear as attesting jgog 

[839] witnesses bo bhe will were called ab the hearing. The other two IvTar. 10 , 11. 
attesting witnesses, and the appellant himself, were not examined by the MAY ll- 
applicant ; they were tendered for cross-examination but not cross- 
examined. Evidence was called on the other side. The District Judge council 

was satisfied that the testimony to the genuineness of the will, and the -- 

competency and animus testandi of the testator, was overwhelming, and 833=3 
bhe evidence on the other side altogether untrustworthy : and he granted i 
probate accordingly. =10 0 L J 

The respondents appealed to the High Court of Bengal. That Court 74=6 M. L. 
made an order at the hearing of the appeal for the examination, as T* 7=- 11 
witnesses, of the appellant himself and the two witnesses to the will who 
had not been examined in the first Court. Those persons were accordingly l j ” 435-.35 
examined. The High Court also admitted certain extracts from books of I. A. $ 21 . 
account alleged to have been kept by the testator. In the result the 
•High Court held that the circumstances connected with the alleged 
execution of the will were involved in suspicion, and that the will was 
not sufficiently proved ; and accordingly a decree was passed which set 
aside that of the District Judge, and dismissed the application for probate 
with costs. Against that decree the present appeal has been brought. 

On the argument of the appeal it was objected that the examination 
of the three witnesses by the Court of Appeal was irregular ; bub it 
appears that that examination was taken with the assent of both sides. It 
is nob open, therefore, to anybody to complain of it now. 

It is objected, secondly, that the admission of the account books on 
appeal was irregular. Bub there is nothing to show that that admission 
was objected to at the time. 

Their Lordships thus have to face the position that, on a pure 
question of fact, the two Courts in India have differed, aud the materials 
before those two Courts have nob been entirely bhe same. 

The question their Lordships have to answer is, whether 
they shall advise His Majesty that the decree of the High 
[840] Court should be reversed. That they cannot do, unless they are 
satisfied that the decree appealed against was wrong, and they are nob so 

satisfied. 

Their Lordships will humbly advise Eis Majesty that‘the appeal 
should be dismissed. The appellant will pay the costs of the respondent, 

Musummat Manna Koer, who alone defended the appeal. 

Appeal dismissed. 

Solicitors for the appellant : T. L. Wilson & Co. ; . ; 

Solicitors for the respondent Manna Koer : Barroio t Bogers & Nevill. 

86 0. 840 (=!0 C. L J. 1 = 6 A L. J. 617=5 M L. T. 1=11 Bom. L. R. 76fi=I3 C 

W. N. 1102=19 M. L. J. 419=*36 I. A. 85). 

PRIVY COUNCIL.* 


Ram Chandra Marwari v. Keshobati Ku^ari. 

[11th and 12th March and 11th May, 1909.] 

[On appeal from the High Court at Fort William in Bengal.] 

Transfer of Property Act [IV of 188^) ss. 83, 84 —Deposit made in full discharge of 
mortgage bond—Withdrawal of money by Receiver as agents of mortgagees—With- 

* Present : Lord Atkinbon, Lord Collins, lord Shaw, Sir Andrew 
SCOBIE, and SlR ARTHUR WILSON. 
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",'! kml ■ f "‘‘ .">'/ the pm-isum prescribed bp the Ael—Vrindnal and M/ent— 

? " f f r± Mtlemenl Reputation III „/' 1872, 6. ,u amended b„ s 24 „< 

Reputation \ ol 1893, omirwlum ni .is t» “inn,ad ,A interest recoverable on bond— 
InUust preyimislu paid b,j debtor whether U, be taken into account in makimj decree. 

On ‘ 27 t,b July 18“5 a simplo mortgage bond for Rs. 34.000 providine for 
interest at lb par oont. per annum, and on default in paymout compound in¬ 
terest at Ibo samo rate, was executed by a doblor, now reprosontod by the 
respondents m favour of one of a firm of money-lenders, the transaction being 

lit'io, fl y oM8°72 y T, , ° l u'° Settlement Regu 

1800, il .oro^t to the amount of 11s. At03-15-5 had :ib various limes been 
p.ud and that, was all that was duo for interest up to that date Nothinc 
more was paid until on 17th August !8‘J5, the mortgagor being anxious to 

theTm o°f R 10C 4 T-ir n'fi ’ t0 ( th0 'R°rtgAgoc, in full-discharge of the bond, 
lirerd naid to IV 68 non “ ?•'? ' ’ ^ amouutiu S together with the interest 

jgs, ao “ ll ;, t! * "bid, Kii,'S3,; 

mMmmm 

been paid in part satisfaction of the bond on the U- L,!'t ' 0 'j h g 

and charged interest and compound interest at 12 t l,?r I** ^ ° Ut ’ 

(Rs. 22,359-5) shown to be duo on 'that date The XL ? , th ° 6Dtlre 5U “ 
6 of Regulation III of 1872 as limilinn m, , h F i • clefcnco wore section 

the deposit under section 38 of the Tnrnsfer ofTroper°tv ™ covor '\ b1 ?; ^ 

charge of the bond. The High Court iffirminn A * , S b ° mg 11 ful1 dls * 

Judge, held on the construction of the Rnrr, ur th /J 0 ^ 06 ° bo ^ ubor d»nato 

received the principal to h " ln * 

nothing more due and dismissed the suit. ‘ Q 1 4 tho pr,U0, P 111 there was 

•Jl'ttS f-sr 01 *•>«■* 

plambifi. thomselvos hod, Uio R„,,. (jr m,„t i^VklXT, 0,0 ”™V (h " n ‘he 
Ject to fcho conditions prescribed b\ sootion ^ t f tl 4 ? n ve f wlihllriUVD it, sub- 
that is, in full discharge of To boml ° f th ° Transfer of R “>r<*ty Act, 

Tho plaintiffs wore bound by tho aots of their vcr.-mi i ,, 

«...». “^rrsr rnr, r 

t:S ttz&vK&ft v 

(All.) 401.] A - U <l7 -44 All. 7l8r=i9-22 A . L K 

ARRR AL from a judgment and deoreo jl4th January 1901 ) nf „ 

High Court of Judicature at Calcutta, which affirmed Vi.,? * h ? 
deoree (4th September 1901) of the Subordinate Judge of DumC^ “ d 

Tho plaintiffs were tho appellants to His Majesty in Council. 

flie suit out of whioh the present appeal arose was 
dated 27th July 1885, to which the SonthSl Pergimnahs Settle * TS 8 * 8 ® 
?if J" »' 1872 was applicable. Tbc ”vt oa ““h”!* R ?”' 

«..■ s t o *h e "“i°d 'rr«' k r 0 , 6 ? b resp ™' i '“‘' 2 

W2j „ W b„. kt , wi,o» «rs^ zr£t£ % 
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partner of appellants 1 to 3. The mortgage money was a sum of Rs. 34,000, 
and it was stipulated that interest should bo paid yearly at the rate 
of Re. 1 per cent, per mensem, and that in default of payment, compound 
interest should be paid at the same rate. From time to time payments 
were made on account of interest, and on 27th October 1590 the whole of 
the interest due up to that date was discharged, the amount being 

Rs. 23, 403-15-6. 

In 1886 a suit was brought for the dissolution of the partnership 
between the mortgagee and his partners to whom part of the money 
advanced on the mortgage had belonged ; and by virtue of various assign¬ 
ments executed in 1895 and 1896 in pursuance of the decree made in that 
suit on 21st August 1892, the appellants 1 to 3 became interested in 
various proportions in the rights of the mortgagee under the mortgage. 
Subsequently the mortgagee died and his interest passed to the fourth 
appellant. 

Meanwhile in August 1895 the mortgagor was desirous of discharging 
the mortgage and made a tender to the mortgagee, but the latter was un¬ 
able to return the deed which was in the possession of his partners or one 
of them with whom he was litigating. The mortgagor accordingly on 17th 
August 1895 paid the money into Court under section 83 of the Transfer 
of Property Act (IV of 1882) in full discharge of the mortgage, and the 
mortgagor asked to have the bond returned to him. The amount so paid 
into Court was Rs. 44,596*0-6, which, together with the sums already 
paid on account of interest Rs. 23,403-15-6, amounted to Rs. 68,000. 
After this deposit was made a Receiver was in June 1896 appointed in 
the partnership suit, and on 23rd September 1896 the sum deposited was 
drawn out of Court by him. 

Subsequently the mortgagor having died Keshobati Kumari, the first 
respondent, entered into possession of the estate under his will, and on 7th 
February 1900 the appellants brought the present suit against the widow 
and adopted son of the mortgagor, joining also as third defendant a subse¬ 
quent [843] encumbrancer on*the'land. The plaintiffs alleged that the sum 
of Rs. 33,698-9 was due for principal and interest, and prayed for a 
decree for sale of the mortgaged property. 

The amount sued for was made up in this way. When the amount 
was deposited by the mortgagor a notice was issued to the plaintiffs, but 
in reply they declared in September 1895 that the deposit-was insufficient. 
The plaintiffs in bringing the suit, instead of adjusting their claim to 17th 
August 1895 when the deposit was made, made their adjustment to the 
date when the Receiver drew out the money, namely, 23rd September 
1896. In that way they made their total claim Rs. 67,455-5-6, and after 
deducting -the amount of the deposit claimed Rs. 22,859-5 and interest 
Rs. 10,839-4-amounting to Rs. 33,698-9 as being still due. 

The defence was that the plaintiffs were not entitled to the deoree 
sought for two reasons, firstly, that there had been drawn out of Court on 
behalf of the plaintiffs the sum paid in 1895 under section 83 of the 
Transfer of Property Aot in full discharge of the mortgage debt ; and, 
secondly, that the mortgagor having, as was admitted, paid the amount of 
the principal Rs. 34,000 and also sums on account of interest equal in 
amount to the principal, no further sums could be claimed under section 6 
of the Sonthal Pergunnahs Settlement Regulation (III of 1872) as amended 
by section 24 of Regulation V of 1893. 

On the pleadings issues were settled, of which only the second and 
third were material on this appeal : 

501 


1909 

MAR. 11, 12. 
MAY 11. 

Privy 

COUNOlL. 


36 C. 840 = 10 
C. L J. 1=6 
A. L. J. 617 
=6 ML T. 
1«11 Bom. 
L. R. 765=13 
C. W. N. 1102 
=19 M L. J. 
419=36 I A. 
85. 



80 Cal. 844 


IHD1AR BIGS OOORT &EFOBIB 


tVol. 


t'J No , c H, 1 ’? U1 V l iu ‘? tcsl ;uri!ii “ 8 (rom au > intermediate adjustment of 
account shall be decreed. . 


C. W. N. 1102 
= 19 M. L. J 
419=36 I. A. 
88 . 


1909 (2J Are the plaintihs entitled to recover more than Rs 68 000 Hm 

Mae. u, 12. amount they admit having received ? ' the 

bl fL ! 1 ' “ (3; Can the plaintiffs claim compound interest V How much if 

Pbivi any - compound interest have they charged and received ?" 

OODNOiL. The material portion of section 6 of Regulation III of 1872 as 
36 C 840=10 amended by section U of Regulation V of 1893. is as follows:— 

ul m 101,™“ *««**--».** owa. 

ss*ssztsr* “““- 

Ij. a. /bo —13 

C W. N. 1102 ( T, , h f °M ULal ! utorc 1 fc accreedou loan or debt shall nescr exceed one- 

7 T * 9 L. J. ^ r . h u{ tho l ’ 1 ^cipitl sum if tko period bo not more Ulan ono year, and shall 

119=36 I. A. ^ ,!0t m ;ll: .V uUior case exceed the principal of the original debt or loan. 

86 . •* i .xplamiliou : The expression ‘ intermediate adjustment of account' in clause (u) 

r.mewafof ? d J U4tlnen * of ‘‘Ccouut which is not Unal. and includes the 

nf U-p l, p ‘ U! 0xl « tlI1 g c ' aim .H bond, decree or otherwise, whou without the passiue 
of fie B h consideration, the original claim is increased by such renewal." P B 

“ Illustration : A bond is given for Us. 75, of which Rs. 25 are i utorest , Unlo „ 

ho obligee can prove to the satisfaction of tho Oourt that ho gave such consideration 

!°u k U / IS l f nde 1 re 'J tUo transaction fair anil cquitahlo, of tho Rs. 7& Rs &0 oulv 
will bear interest and tho limit of tho claim on the bond bo Rs. 100.” * 

Act enact^ — “ ateria1, Seotions 83 and 84 of tb ° Transfer of Property 

Section 83. At any tnuo uftor tho principal mouc) has become mvabln 
before a suit for redemption of the mortgaged proportv is barred, th,oto 
• • may deposit, m any Court in which ho might have ii^tihol i « * 

~ ° f lh ° mortg:lge °’ thc ainou “t remaining duo on the mortga^o 8 Tho Court 
shall thereupon cause written notice of tho deposit to bn witI , ?\‘ Ah , ourfc 

and the mortgagee mav, on presenting a petition J • ho mort S a gee, 

ft,-•*«,'«*“■ fiat*S 

discharge of such amount, and on depositing in tho simn (Wi n ‘ P ? 1 u J u ! 
thou in his possession or power, ui>i>l\ for’iiwl receive n ° m 5 )r ^agc-do°d, if 

deed so deposited shall bo dolivoUVothi moHgagor ° m ° DC) “ d lho 


“ Section 84. When thc mortgagor has tondored or denneitoil r i 

section 83 the amount remaining duo on tho mortgage interest on the principal money 
shall ooase from the date of tho tondor or as soon as tho mortgagor u ' 

of’oourt." t0 b ° d0 “° b> him ‘° ° nable tb6 mort '^ 0 « to take such amount Jut 

The District Judge held, on the construotion of the above-mentioned 

Regulations, that tho interest could not exceed tho principal and that 

tbe Pixels b.d received Rs. CS.000 o„ tho mortage Sj“o f»rtb,“ 

sum oould be decreed to them. He accordingly mado a decree dismissing 
the suit with costs. b 

From that decree the plainbifis proforred an appeal to the Hieh 
Court, whioh was heard hv Chandra Madhub Ghose and Pargiter JJ who 

differed in opinion with regard to the construotion to be nlaoed on tho 
amended section 6 of Regulation III of 1872. 

Ghose J. was of opinion that the words "the total interest 
deoieed on any loan shall not exceed the prinoipal of the [ 846 ] 
original debt or loan " meant the amount of interest for whioh a 
deoroo was given, without taking into consideration the amount of in¬ 
terest paid by a debtor , in regard to which no olaim was advanced in the 
suit and no decreo given. Pargiter J„ on the other hand, was of opinion 
that in every ease an account should bo taken of all payments made by 
tho debtor, and that on tho true construotion of the seotion no further 
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infceresb could be olaimed as soon as the amount paid on aocount of 
interest was equal in amount to tbo principal. 

Owing to this difference of opinion tho case was referred to Sir F. 
W, Maclean C. J. for deoision on this point, and he agreed with Pargiter 7 

The appeal was, therefore, dismissed with costs. 

On this appeal, 

Oruyther , K. C., and E. 0. Eddis, for the appellants, contended 
that, on the true construction of section d of Regulation III of 1872 and 
section 24 of Regulation V of 1893, the appellants wore entitled to recover 
the full amount olaimed in their plaint. The words “the total inter¬ 
est decreed” were to be taken in their literal sense. All that the Court 
had to see to was that the interest decreed in any particular suit dM not 
exceed the limit prescribed. Section 6, as amended did not contemplate 
that any transaction between the parties by way of payment of interest 
previous to the date from whioh it was claimed should be taken into 
account. The illustration to the section is not applicable to >the present 
oase, because after the adjustment of 27th October 1890 all the interest 
had been paid up, and only the principal was due, and it is that amount 
with interest and deducting the sum paid into Court that the appellants 
claim a decree for. Under the law from which the Regulations under 
discussion were taken, there was no limit laid down as to the amount 
that might be paid as interest ; the only limit was that no decree 
would be given for interest to a larger amount than the principal, 
and the same was the case with the Hindu Law of Damdupat. Re¬ 
ference was made to Regulation XV of 1793, ss 2 6 7 and 8 

[848] Act XXVIII of 1855; Dhondu Jcigchnuath v. Narayan ItamchandTCL 
U\ Nobin Chunder Banerjez v. Bomesh Ghandtr Ghose (2) and Shama 
Charan Misser v. Ghunilal Marwan (3). Tho High Court at Calcutta on 
its orginal side does not, while applying the rule of Damdupat, take any 
account of the interest paid before suit in making a decree in a mortgage 
suit. The construction of tho old law, therefore, did not support the 
construction contended for by the respondents, and upheld by the majo¬ 
rity of the High Court in the present case. 

It was also contended that the amount of the appellants’ claim should 
not be reduced on equities said to arise in consequence of the deposit in 
Court by the mortgagor under s. 83 of the Transfer of Property Act. The 
appellants had throughout treated this deposit as a part-payment in satisfac¬ 
tion of the mortgage debt. When they received notice of it, they replied 
that the amount was insufficient to meet the total amount remaining due 
on the bond and requested that the mortgagor should be asked to deposit 
the balance; but they received no answer to that communication. They 
then presented a petition for the appointment of a Receiver for the with¬ 
drawal of the deposit from the Court, and a Receiver was duly appointed 
who after various unsuccessful attempts, at length succeeded in obtaining 
the money deposited. The only lawful way, under the circumstances, of 
withdrawing it was by the assent of the mortgagor who had deposited it, 
and it, might, therefore, well be assumed that the Raja’s assent was obtain¬ 
ed to its withdrawal in part satisfaction of the debt. This question, though 
raised in the pleadings, was not dealt with by the Courts below where the 
defence was rested entirely on the construction of the Regulations, and 
it might almost be said it was not really in issue in the Courts in India 
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1909 There was no finding on it by those Courts, ami, if necessary, the case 
Mar li, 12. might bo remanded to the first Court to take fuitber evidence on the quesr. 

tion. As authority that under such ciroumstances the course 
Privy [ 847 ] suggested was desirable : Owners of Ship “ Tasmania ” v. Smilh (l), 
Council, per Lord Herschell L.C. 


36 C. 840=10 Kenworlhy Brown, for the respondents, contended that the wibhdraw- 
C. L. J 1 = a i 0 f t| 10 money' deposited under section 83 of the Transfer of 
-6V'?T Property Act precluded the appellants from maintaining their suit, and 
1 = 11 Bom. consequently this appeal should fail : Dal Singh v. Pitam Singh (2). The 
R. 765=13 money could only have been legally withdrawn if the appellants acoepbed 
W N. 1102 jf] in full discharge of the mortgage bond, it having been so deposited. 

41® 9 *36 l*'A' ^ was withdrawn on behalf of the appellants, it must be presumed that 
85 'it was taken out with the conditions attached to it by section 83, and 
under section 84 intorest cea c ed from the time it was deposited. There, 
was no suggestion in tho evidence that tho Raja assented to its withdrawal 
This deposit was pleadel as a defence, and was in issue thtoughout the 
case, as the second ground of appeal from tho Subordinate Judge to the 
High Court showed. Mr. Justice Pargiter referred to the question at the 
end of his judgment as follows : " Ono other matter may be referred to 

as constituting an equitable right that the defendants may assert against 
the plaintiffs. When the Raja made the deposit of I\s. 44,696 in August 
1895, he made it as being a full satisfaction of the plaintiffs’ claims. They 
demurred to his allegation and asserted the sum could be only as part 
satisfaction. What proceedings took place thereupon have not been fully 
explained to us, and apparently were not elucidated in the evidence; but 
their Receiver was permitted to draw out that amount. They are now 
seemingly endeavouring to tako advantage of their own sharp praotico. At 
that time they had two courses, either to accept the sum on tho Raja’s 
terms or to leave it in deposit until their own contention was established 
in a suit. In the former event that sum would have fully satisfied this 


bond ; in tho latter event that sum would have gono in full or partial 
satisfaction of any decree they might have obtained, and their claim at 
that time was fast approaching tho maximum limit of Rs 68,000. What 
they did was neither; but having [848] succeeded somehow or other in 
drawing out tho money, they now contended that it was a simple part- 
payment, and that they have a fresh start before their claim can mount 

up fo that maximum.In my view, however, they have 

already received the maximum amount legally recoverable, and can obtain 
nothing further.” 


As to tho construction of seotion 6 of tho Sonthal Porgunnahs Regu¬ 
lation III of 1872, as amonded by Regulation Y of 1893, the object of it 
was to restrict usurious interest on loans, to limit tho amount of interest 
reoovorablo to an equitable sum, and so to protect tho inhabitants of a 
district supposed to bo in need of such legislation. It was submitted that 
the proper construction was that put on the Regulations by the majority 
of tho High Court on appeal, and that all sums paid by the debtor on a 
bond should bo taken into account in making a decreo, so that no more 
than an amount of interest equal to tho principal should bo recovered by 
the oreditor. Clause (6) of section 6 with tho illustration limits the amount 
recoverable as interest. Reference was made to Act XXYllI of 1855; 
and as bo tho law of Damdupat, Dhondu Jagannath v. Sarayan Kam¬ 
il) (1890) L. R. 16 A. 0. 228, 226. 


O) (1902) I. L. R. 25 All. 179. 
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c ^ arj dra(l) and Gopal Ramchandra v. Gangaram Ananl Shet Marivadi(^). 

Dz G-wither , K . G. replied. 

The judgment of their Lordships was delivered by 

Lord Atkinson. This is an appBal from a decree of the High Court 
of Judicature at Fort William in Bengal, dated the 14th January, 1905, 
affirming a decree of the Subordinate Judge of Rumka, Southal Porgunnahs r 
datpd the 4th September, 1901, by which the suit of the plamtiffs (thee L* J 1 = 6 
appellants) was dismissed. The facts, so far as it is necessary to state A. L. j. 617. 
them, areas follows =6 M. L. T. 

On the 27th July, 1885 Raja Udit Narayam Singh, since deceased 
executed a mortgage of his taluka of Kasha in favour, of one Harbhakt c. W, N. 1102 
Das, now also deceased, fora sum of IK ’4,000, bearing interest at • the =19 H L J, 
rate of 1 rupee per cent, per 1*849] mensem The mortgage deed contained 419=36 I. A. 
a provision that, on default being made in the payment of interest at the 8S * 
stipulated dates, compound interest should be charged at the same rate, 
i.p., 12 per cent, per annum. At the date of the mortgage, the mortgagee 
carried on the business of cloth merchant and money-lender at Bhagalpjr 
and Calcutta in partnership with the first three appellants. On the 3rd 
January 1895, Harbhakt Das executed to his partner, the first appellant, 
a mortgage of the mortgaged lands and the money secured thereon. On 
the 11th Juno, 1896, he executed a similar mortgage in favour of Bansid- 
har Marwari, the second appellant. Harbhakt Das afterwards died, 
leaving the fouth appellant, his only son, him surviving. During Har- 
bhakt’s lifetime disputes aros* and suits were instituted between him and 
his co-partners j n reference to the business of the partnership, and especi¬ 
ally in reference to thpir respective interest in the moneys secured by the 
above mentioned mortgage of Raja Udit Naravan Singh. The respondents 
are the widow and adopted son of the Raja, and a second encumbrancer on 
the mortgaged lands. 

Default having been made in the pavraenb of the interest, compound 
interest became payable and was claimed by the mortgagee. Large sums 
were from time to time paid by the mortgagor in discharge of it, and ulti¬ 
mately, on the 27th October, 1880, arrears of interest, amounting to 
Rs.ll,829-14-8, were discharged by a payment of Rs. 2,606-11-6 in cash 
and the execution by the mortgagor of a new bond froka) for Rs. 9,223 3-0 
v?ith interest at the same rate i.c, 1 rupee per cent per mensem. The 
interest which had accrued duo up to this date, and was discharged by 
payments in cash and tho execution of the above mentioned roka, amount¬ 
ed altogether to Rs. 23,403-15-6. 

Towards the end of July, l895, the mortgagor, being anxious to 
redeem the mortgage, sent one Banwari Lai Panrey to tho mortgagee to 
render to him a sura of something over Rs. 44,000 in full dischargo of the 
only amount the mortgagor alleged to be then recoverable on his bond. This 
particular [830] sum was fixed upon because it amounted to the differ¬ 
ence between R«. 68.000 (double Hie principal c um advanced) and the 
amount alreadv paid in respect of interact; and the contention of the 
mortgagor was that undfr section 6 of Regulation ID of the Sonthal 
Pergnnnahs FetbLmpnt Regulations, 1 872 r as amended hv Regulation V 
of 1893), which w’ould admittedly applv to anv <mit brought to recover 
this interest, the most that could be recovered from him was Rs. 34,000, 
a sum equal to the principal money Rnt. The decision both of the 

(2) (1895) I. L. R. fOpRom. 72?. ' 


0) (1863) lgBom. H.*C. 47. 
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1900 Subordinate Judge and of the High Court turned upon bhe construction 

Mab. li, 12 of this Regulation. 

Mat 11 . Ban'vari Hal, whose evidence is uncontradicted, states that Harbhakt 

Das had no objection to receive the money apparently in lull discharge, 
OOUNOil and to give a receipt for it: but that, on the witness’s insisting on obtain- 
- ing delivery of the bond, with the receipt endorsed on the back of it, in 

36 0. 840=*10 exc h a tv'o for the money, Harbhakt Das stated that his partners bad the 

bond, that they were on bad terms with him, and that ho could not obtain 

=6 ML T possession of it. Tho witno's statos that he thereupon refused to pay the 

1 ^11 Bom. m oney, and that Harbhakt Das asked him to deposit it in Court. The 

L. R 763 13 mort „ a p 0 r accordingly presented a petition to the Court of the Subordi- 

= 19 M L W J 2 nate Judge of Dumka, under the provisions of section 83 of the Transfer 

419=36 I. A. of Property Act, 1882, praying for liberty to deposit in Court, in favour 

86. of the persons entitled to the mortgagee’s interest, the sum of Rs. 

4 4 596-0-6, and for a return of tho bond. Upon this petition an order 
was. on the 17th August, 1895, male to tho following effect:- 

‘‘As apparently tho suit, if pat in, would not bo barred, the amount will be 
received under section Act IV of 16S-J, and dopositod, and a written notioo will 
issue to the mortgagee to take tho amount. 

In paragraph 7 of tho plaint in tho present suit it is stated that the 
Court of the Subordinate Judge issued a notice to the plaintiffs requiring 
them to takeout of the sum deposited. It is further stated, in paragraph 
P, that the plaintiffs, on receipt of this notice, informed the Sub-divisional 
Officer of Duraka that the amount deposited was insufficient, that 
an erroneous calculation had boon made, and requested him to 
[851] require the mortgagor to deposit t.ho balance of the money due 
over and above the sum lodged. 

It is nol now disputed that the mortgagor was entitled under this Act 
to make the deposit, and that, upon his doing so, tho rights of tho mort¬ 
gagee, or those representing him, were as follows. lie was entitled, on 
presenting a petition (vorified in tho manner prescribed) stating the amount 
duo on the moitgage and his willingnoss to accept tho money deposited in 
full discharge of this amount, and, in addition, on depositing in the Court 
in which the monoywas lodged the moitgage deed, if then in his posses¬ 
sion or powor, to apply for and roceivo tho money. And, under sootion 84 
of the Act, interest on tho principal moneys coased to run from tho date of 
the tender, or as soon as the mortgagor had dono all that has to bo done 
by him to enable the mortgagee to take the money deposited out of Court, 
as tho case might ho. 

Tho money deposited was permitted to lie in Court till the 23rd 
September, 1896. It was then, by somo manccuvro or contrivance, upon 
which tho appellants, for reasons host known to thomselvos, havo delibe- 
■ rately abstained from letting in tho light, drawn out by their agent, and 
applied to their own use. In the statement of account attached to their 
plaint tho appellants, no doubt, credit tho respondents with tho sum so 
drawn out as a payment made on tho day on which it wa* drawn out, hut 
interest was charged at the rate of 12 per cent, for tho olevon months on 
tho entire sum shown to bo duo on tho 17th August, 1895. 

On tho 7bh Fobruary. 1900, tho suit out of which this appeal arises 
was instituted, praying for the recovery of Rs. 33.698-9, of which 
Rs. 22,859-5 is tho balanco that remained duo at tho time when credit 
was given for the sum paid in, the remainder representing compound 
interest, calculated from that dato till tho commencement of the action, 
and, in default of payment, for tho sale of tho property mortgaged. 
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The only information given by the appellants as to the steps 1909 
taken by them to draw out, in violation of the abovementioned pro- mar. n, 12 . 
visions of the Transfer of Property Act, the [852] money deposited, may 11 . 

is contained in paragraphs 9 and 10 of their plaint, and in the evidence - 

of Ram Chandra Marwari, the principal plaintiff. From the former it council 
appears that the appellants piesented a petition to the High Court at Fort — 
William for the appointment of a Receiver for the withdrawal of the 36 C. 840=10 
money from the Court of the Subordinate Judge ; that cn the 26th June, C - 1=6 
1896, an order was made on this petition appointing a Receiver with all =6 m’ rf^r 
the powers conferred by section 503 of the Civil Procedure Code; and 1=11*Bora.* 
lastly, that the Receiver so appointed, after various attempts, at last h. R. 765=13 
succeeded in withdrawing the fund from Court. But neither the petition Nl 1102 
nor the order is printed in the Record, nor is any information afforded as^ g E.H‘ f'*?* 
to the precise nature of the persistent and, unfortunately, successful ~8S. * * 
efforts of the Receiver to defeat the law while the evidence of Ram 
Chandra Marwari contains many important admissions. In the course 

of his cross-examination this witness says that in his petition to the High 
Court he stated :— 

That in the latter part of July 1S95 the Raja was prepared to pay the whole 
amount due on the bond in suit, but that Harbhakt prevented his paying it, and that 

thereupon tho said Raja had deposited the money in the Court of the Subordinate 
Judge of Dumka." 

No doubt he states in his cross-examination that he did not in his 
petition “ admit that tho Rs. 44,000 deposited by the Raja was in full 
payment of our dues." 

It is apparent from this evidence that the Receiver was appointed 
solely because Harbhakt and his partners, owing to their quarrels, would 
not join in an application to draw out the money deposited. There is 
nothing to show that the Receiver was clothed with any right or authority 
in reference to tho money, or the withdrawal of it from Court, other 
than, or different from, that which belonged to those on whose behalf 
he was appointed. As they wore bound to comply with the require¬ 
ments of the statute under which it was paid into Court, so was he. It 
was not contended, it could not be contended with any show of reason, 
that either the High Court or tho Subordinate Judge had, rave with 
the consent of the mortgagor or his representatives, any jurisdiction 
[853] to permit the money deposited to be drawn cut of Court on any 
terms other than those imposed by the statute. There is no proof that 
either of those Courts ever made an order purporting to exercise such a 
power, while there is nob a particle of evidence to show that the mortgagor, 
or those who succeeded him, ever gave any consent, express or implied, 
to the money being drawn out in part discharge, as opposed to full dis¬ 
charge of his, or their liability on the bond. There is no proof that any 
demand was made on the mortgagor after the money was paid into Court, 
and it is admitted that nothing was paid in respect of the mortgage, either 
lor principal or interest, since that date. It is nob suggested that the 
present is nob the first suit instituted to recover any portion of it. In the 
cross-examination of Ram Chadra Marwari the following passage occurs:— 

“When notice was sent us of the deposit, we sent a petition of objection to this 
Court._ We did not get any reply to this objection. I have not filed a copy of the 
objection, nor have I called foi the original.” 

This is the only evidence going to show that any objection was made 
to aooepfc the sum of Rs, 44,000 in lull discharge of the mortgage debt. 
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Yet after a delay of close upom4i years ?. c., from the 17th August, 1895, 
1909 the date of the deposit, till the 1st February, 1900, the date of the inst • 
Mas. ll, 12. tution of this suit and in face of this evidence, Mr.DeGruyther, on behalf of 

the appellants, invites their Lordships, notwithstanding the state of ignor¬ 
ance of the actual facts in which his clients have deliberately left them, to 
assume that the deceasedKaja assented to tho Receiver’s drawing the money 
our of Court, in part satisfaction of the former's liability—because, it is 
said, the Receiver could not have obtained it otherwise without violating 
the law -or, if not, to send the question back for further enquiry to the 
Subordinate Judge. 

In their Lordships’ opinon they can make no such assumption as 


May ll. 
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36 C. 840=10 
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1—11 Bom. 
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q ^ that suggested. The assumption which they are entitled to make, and 

=19*M." L. J. indeed bound to make, is precisely tho opposite. The Act provides that 
419=-36 I. A. money lodged, as this was, “in full discharge,” of a liability can only be 
85. drawn out by a creditor in full discharge of that liability. The agent of the 
[854J appellants appointed ad hoc drow out this money. It is for them 
to show that ho acted under such conditions that the statutory result does 
nob follow from his act. If they fail to do this, as they have failed in the 
present case, then there is nothing to defeat or modify tin operation of the 
statute, and the consequences must bo those which it presuibes. Mr. 
lJeGruytbor objected to their Lordships considering this question, on tho 
ground—quite legitimate if well founded -that tho defendants rested 
their defence solely on section 6 of the abovo-inentioned Regulation, and 
that tho question of the circumstances under which the Receiver drow 
out the money, or the legal couscquonces of his doing so, was not in issue 
in tho suit. 

It is quite true that no issuo has been framed in which the fact of 
tho withdrawal is specifically mentioned. But the second issue is quite 
wide enough bo cover it. 1 ho issuo runs thus :—• 

“ Aro tho plaintills entitled to recovor moro than I\s. 6°,100, tho amount they 
admit having received ?” 

This issuo, as framed, loaves it open to tho defendants to contend 
that the plaintiffs are not entitled to recovor moro than Rs. 68,600, either 
because section 6 prohibits it, or because bhoy lmvo rocoived “ in full 
discharge” tho sum paid into Court. And in tho statements contained in 
paragraph 7 of tho written statement of tho first defendant, and in para¬ 
graph 5 of that of tho second defendant, as well as in tho evidence of Ram 
Chandra, iiansidhar and lianwari Lai, it is distinctly pub forward that 
the sum of Rs. 44,000 was tendered by Banwari in full satisfaction of 
the bond, and that both Harbhakt and Ram Chandra wore, apparently 
willing to accept it as such. 

in tho memorandum of appeal filed in tho High Court by tho 
appellants, the second of the three grounds of appeal against the deoision 
of the Subordinate Judge set forth runs as follows :— 

“ 2. For that tho Court below has orrod in holding th.it tho roooif t of tho amount 
already paid oporatod ns a bar to tho recovery of tho amount in claim.” 

It oannob, therefore, bo contonded that tho plaintiffs had nob notice 
that the receipt of the money deposited would bo relied on as a defence. 

[855] Their Lordships are, thoieforo, of opinion that the plaintiffs 
must bo held bound by tho act of their agent with all its results; that if ho 
has omitted to perform any of tho conditions necessary to entitle him, on 
their behalf, and for their use and benefit, to draw this money out of Court, 
they oaunob rely upon his default in this respeob, to esoape from the oon- 
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sequences which would, of necessity, have followed the withdrawal if 
everything prescribed by th > statute had been rightly done : ana chat the 
money drawn out must, therefore, be held to have been drawn out m full 
discharge of the mortgagor’s liability. The sum now sued for ,; conse- 
quently, net. due, and the suit must accordingly be dismissed. 

■ f u 9 c ° ncluS!on wbich th eir Lordships have arrived on this point is 
in itself sufficient to dispose of the appeal, and renders it unneco s ary for 
them to express any opinion on the proper construction ot section 6 of the 
3rd Sonthal I ergunnahs Regulation. They will, therefore, humbly advise 
Idis Majesty that tire appeal should be dismissed. 

The appellants must pay the costs of the appeal. ' 

c r *i r ,, ,, Appeal dismissed. 

solicitors for the appellants : Smaerson, Adkin , Lee & Eddis. 

ooucitors for the 1st and 2nd respondents : T. L. Wilson Sc Co. 
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[856] APPELLATE CIVIL. 

Before Mr. Justice Ilanngton and Mr. Justice Mookirjcc, 

ivAI CliARAN SuaR MAZUMDAR 

V. 

li E Adminisirat*jr-Gki%eral ok* 1 Bengal.* 

[lith May, lii09.] 

Liluvion—Alluvion—Eviction by Landlord — Rent , suspension o(~ 2 \\v 
. on rej armed land 


tenants 


When land has been lost to a holding by diluvion and subsequently restored 

• _ persons other than the tenants of the hold¬ 

ing, the tenant is not entitled to a suspension of the entire rent on the ground 
that the landlord has evicted him from a portion of the demised premises. 


Dhunput Singh v. Mahomed Kasim Ispahain (1), Harm Kumari C hnrdlirani 
v. Puma Chandra Sarbagya ( l) and Kali Prasanna Khasnabish v Mathvra 
Nath Sen (3) distinguished. 

[Ref: 151. J 711=23 M.L J. 11 J; 11 C. L. J. 531=6 1.0. 173; 110. Ej J ■ 01 • 21 l 0 
213; 19 C.W.N. 670; 89 I. 0. 717=4 1 (3. L. J. 14=1935 A. I. R. (Ca!., 1^9.1 * 


SECOND Appeal by the defendants, Rai Charan Shar Mazumdar 
and another. 


Ihese two appeals arose out of two analogous rent-suits on account of 
arrears of two under-tenures. The defendants claimed reduction of rent 
on the ground of loss of land for diluvion, and also pleaded that they 
were entitled to suspension of rent, as reformed lands had 1 een let out by 
the plaintiff to third persons who were in possession thereof. 

The Munsif decreed the suits partly, allowing rent at the admitted 
rates, holding that it lay upon the plaintiff to show what apportionment 
of rents should be made and that the plaintiff had not done it. In both 
these cases, the plaintiff appealed. The Subordinate Judge remanded the 
case for definite findings as to the proper jama, to be paid by 
the tenants, holding that the burden of proof is on the 

* Appeal from Appellate Decrees, Nos. 916 and 856 of 1907, against the 
decrees of S. C. Ganguli, Subordinate Judge of Jessore, dated Jan 10, 1907, reversing 
the decree of Hem Chandra Mitter, Munsif of Magura, dated March SJ, 1906. 

J1W) 1. L. R. 24 Cal. 296. (3) (1907) I. L. R. 84 Cal. 191. 

W (1900) I. L. R. 28 Cal. 188. 
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[857] tenants in case of claim for reduction of rent. Another Munsif 
tried the suit after remand. Lie dismissed the suits, holding on the 
authority of Vhunput tingh v. Mahomed Razim Lspuham (lj that the 
tenants were entitled to suspend the whole rent, as they were practi- 

_ tally evicted from a portion of the lands. The appeals were heard by 

36 C. 856=2 another Subordinate Judge. He decreed the appeals in part, holding that 
I. c! 169=9 the Munsif had no right tu allow the case lor suspension of rent, as he 
0. L. J 578= ^ as 1Q ctiicted by the order of remand to the amount of jama only. The 

defendants appealed to the Lligh Court. 

Balji S^rai Chandra bon Chowdhuri '{Babu Janakinath Pal Sastri 
with him , for the appellants. When there is no question that the land 
k formed is a part of the holding, the landlord must be taken to have dis¬ 
possessed fbe tenants from a part, he having settlod the same with a third 
person alter rdoimation. The fact that tho land was lost to the holding 
by an act of Gcd does not affect the principle laid down in Dhunpui 
Btnyh v. Mahimcd Razim hpaham (1», when the land reappeared and 
became part of the holding: see also Uarro Kuman Lhowdhram v. furno 
(handra barbogya (VJ and Kali Brasanna KhamabisK v. Mathura Nath 
Beni'S). The principle that tho landlord cannot apportion his own 
wrong applies here as much as it applies to cases of trespass by landlord. 

B Babu Joyesh Chandra Do , for the respondent. The cases cited by 
the appellant do not apply. The landlord cannot bo said in this case to 
be a wrong-doer. 

Babu Sarat Chandra Boy Chowdhuri , in reply. 

Cur. adv . vult. 


Mari NOTON J. I havo read the judgment my learned brother is 
about to deliver and I agree that tho decrees of tho lower Court should be 
affirmed subject to tho modification which ho proposes. 

[858] The principal question in the ca L o is whether, when land has 
been lost to a holding by diluvion and subsequently restored by alluvion 
and then settled with persons other than the tenants of tho holding, the 
tenant is entitled to a suspension of tho entire rent on tho ground that the 
landlord has evicted him from a portion of tho demised premises. 

Tho question whether an eviction by the landlord of the tenant from 
a part of the demised premises justifies the tenant in refusing to pay rent 
for tho remainder of tho holding lie continues to occupy in one on whioh 
it is unnecessary for mu to express an opinion, for in tho present case the 
tenant is clearly not entitled to a suspension of the ronb, bccauso ho has 
nob boon dispossessed by any tortious act on tho part of tho landlord, but 
by tho act of God, i. (*., tho encroachment of tho river. 

Tho law legulating tho relations between tho parties, i. e., tho Bengal 
Tenancy Act, section 52, piovides that a tenant shall be entitled to an 
abatement of rent in respect of any deficiency in area in the holding. The 
tenant, therefore, ceased to bo liable to pay rent in respeot of the land 
diluviated, and the lands ceasod to be in tho occupation of the tenants, for 
they had disappeared. 

There is no finding of fact that tho tenants ovov re-ocoupied the land 
when it had reformed. If they never ro-occupitd that land they could 
not be evicted, because a man can only bo evicted from lands which are 
in his own occupation at the tirno of the eviction. 


(1) (1«96) 1 L. 1<. 24 Gal. 2 *j0. 

(2) (1900) I. L. K. 28 Cal. 188. 
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In the present case the tenants ceased to occupy or to be liable to 
pay rent for the lands in question, a Ions time before the land'ords settled 
the lands with other tenants The landlords, therefore, by making this 
settlement did not evict the tenants. 

I agree in the orders which my learned brother would make on these 
appeals. 

Mookerjer J. These are appeals on behalf of the defendants in 
two actions for arrears of rent. The substantial defence to the claim was 
that large quantities of land appertaining to the tenanc ; es bad boon 
washed away by the river Hanu, [859] that after reformation, the plain¬ 
tiff had settled them with third parties, that such conduct on the part of 
the landlord fell within the description of eviction, that consequently the 
entire rent was suspended and the claim of the plaintiff could not be 
sustained. 

The Court of first instance overruled these objections and made a 
decree for the amount, which, according to the admission of the defen¬ 
dants, was proportionate to the quantity of land still in their occupation. 
Upon appeal, the Subordinate Judge directed an enquiry into the question 
of the quantity of land which had been washed away and of which the 
defendants had lost possession. After remand, the Court of first instance 
held that the plaintiff was not entitled to succeed at all, inasmuch as the 
defendants had been evicted from a part of their tenancies. Upon appeal, 
the Subordinate Judge reversed this decision on the ground that the 
Court of first instance had no jurisdiction to decide any point which had 
not been expressly referred to it, and this view made a decree for rent in 
respect of the lands in the actual occupation of the defendants. 

The defendants have now appealed to this Court, and on their behalf 
the decision of the Subordinate Judge has been assailed substantially on 
the ground that, upon the facts found, there has been an eviction of the 
defendants from a part of the demised premises and consequently a 
suspension of the entire rent. Two minor points have also been urged, 
namely, first , that the decree of the Court of appeal below contains a 
clerical error and that the amount decreed is more than what is really 
due; and, secondly, that the costs of the local investigation by which the 
actual area of the lands in the occupation of the defendants was determin¬ 
ed ought not to have been thrown entirely upon the tenants who have 
been successful in their contention that in any view there must be an 
abatement of rent. 

In support of the first contention, reliance has been placed upon the 
cases of Dhunput Singh v. Mahom*d Kazim Ispahain (1), [860] Harro 
Kumari Chowdhrani v. Puma Chandra Sarboqga (2\ and Kali Pra- 
sanna Khasnabish v. Mathura Nath Sen (3). In the first of these cases, 
it was ruled upon a review of the earlier decisions in this Court, as well 
as the decisions in the cases of Upton v. Townend (4), Edge v. Roileau 
(5), and Neale v Mackenzie (<U that if a tenant is evicted by 
his landlord from part of the demised premises, the entire rent 
is suspended. In the second case, it was ruled that the same princi¬ 
ple is applicable, even though the tenure, from a part of which the 
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tenant ha 4 ? b^on evicted, wa' created under a lease under which the rent 
was rpserved at a certain rate p^rbigha In bhe bhird case, ib was held 
bhab, although in bhe case of a partial cvicbion for which bhe landlord is 
responsible, bhe mbiro renb is "uspendel, if bhe pirbial cvicbion has been 
caused by an aeb of a stranger, bhe rent is only abated vro t^nto. Let 
^ ib be assumed on bhe authority of these cisos bhab if a bonanb has been 
. evicted by hi c 1 milord from a part of bhe demised promises, bho onbiro 
renb is suspended. Rut t,lv' question remains, whebhor a benanb oan be 
said bo bo evicbod by his lanllo r d wibbin bho moaning of bhis rule when 
be losr>c ]ios^esainn in bhe first, instance by roa°on of an act- of nature, 
namely, as in bhis instance, bhe aebion of a rivor, and subsequently upon 
reformabion of bhe land, bhe landlord settles ib with a stranger. In order 
bo determine whether the rub' ought to be extended to a caso of this des¬ 
cription, the principle upon which it is founded requiros examination. 
The reason was ^ba f e1 in ohl cases to bo that the landlord ought nob to be 
encouraged to injure his tenant whom by the oolicy of the feudal law he 
ought to protect. The r n a°on giv^n in modern cas»'s is that tho landlord 
cannot bo permitted bo apportion bis own wrong. The oluor reason will be 
found sob forth in Bacon’s Abridgment, Tad. 1832, Vol. VII, p. 68, where 
ib is stated that “no man may be encouraged to injure or disturb his tenant 
in bis £8611 pos^.^jon whom by the policy of bho feudal law bo ought to 
protect and defend.” The la^or reason will bo found sol; forth bv Chief 
Justice Hale in TJorigins v Ttn'.son M), in which ho stated that if the 
lo c sor enters into a part by wrong, this would suspend the whole rent, for 
in such a case he Mvrll not c n apportion his own wrong as to enforce the 
lesson to pav anything for the residue." The reason for the rule was 
investigated bv Mr. Justice JJolmos in Smith v. McEnmin* (2), where 
the learned Judge refers nob merely bo the two reasons just mentioned, 
one based on considerations partly of a feudal nature and the other on bhe 
ground that the landlord cannot apportion his own wrong, hub also to the 
following statement bv Lord Chief Ramn Oil herb in his Treatise on Rents 
at pa ft e 178: “ Because bv the demise, every part of the land was equal¬ 
ly chargeable with the whole rent, therefore the lessor shall nob by his 
own net discharge any part from the burden during the continuance of 
C uch contract. This indeed may ho a good reason whv tho whole rent 

• r * 

service shall he suspendol if the lord or lessor disseizes, or ousts his 
tenant or lessee of any part of the land, hecau c e there is a wrongful act 
to which the tenant conscntel not, and if it were not attend'd with a 
tohal suspension of tho rent until he makes restitution of the land, it 
would he in the power of the lord or lessor to resume any part of the land 
against his own engagement, and contract, and so by baking that which 
lies most, commodious for tho tenant, render the remainder in effect use¬ 
less, or pub him to expense and trouble to restore himself to such parb by 
course of low.” Tf those ron c ons for the rule avo borne in mind, can it be 
contended on any intolhTible principle of law that, it, should be extended 
to covet a ca c e whore the tenant in the first instance loses possession of 
part of the den i°ed prop i cr s by an act of nature which neither bo nor bis 
Inndloul could control. It ennnet bo suggested that this is a case in 
which the landlord !v Us own vrorg has withdrawn a part of the 
land dr ire sod and melt, p< t. rrn r » om nt-ly to recover rent cither on 
the l<n<-e oi oot^do of it fra t] e occupation of bhe residue. Nor can it 
[8621 bo_ fun-csf, d Mat this is r case in which the lessor discharges 
( 1 ) (1 rr.7) 1 Vent v ,r r. " (0 (IS 07 ) BC-Mnss ■ r : 84 Am” 8 Rc\\ 270. 
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part of the land from the burden and charges the rest with the rent which 
issues out of the whole land. It is further worthy of note that under 
section 52 of the Bengal Tonancy Act, the Legislature has provided that, 
in a contingency of this description, the tenant would be entitled to pro¬ 
portionate abatement of rent. The abatement, therefore, when it first 
commences is nob due to the action of the landlord, nor is it claimed by the 
tenant by reason of reduction in the area of the tenancy caused by a 
wrongful act of the land’ord. This is, bhefore, manifestly a case to which 
it would be unjust on principle to extend the rule, which, it may bo 
observed, has been adopted in England not without considerable diver¬ 
gence of opinion. For instance, in Stokrs v. Cooper f 1) it was ruled by 
Chief Justice Dallas that the whole rent was not suspended, if the tenant 
continued in possession of the residue of the demised premises, but 
that he would be liable on quantum meruit. This was stated as the law 
standard treatises on the law of landlord and tenant subsequently publish¬ 
ed, and was accepted as the correct view by the Court of King’s Bench in 
Ireland in Grand Canal Company v. Fitzssimons (2\ It was not till 
Baron Parke questioned the decision of Chief Justice Dallas in Reeve v. 
Bird (3) that the tide turned, and the point was finally settled in Upton v 
Townend (4). It would nob be right to extend the application of a 
rule of this description which may often operate harshly, to cases to which 
the principle on which it is founded is clearly inapplicable. If a contrary 
view were maintained, there might be manifest hardship and injustice, for 
instance, when land has been diluviated and reforme 1. it is often a 
matter of considerable difficulty even for Courts of Justice to determine 
whether the land which has re-appeared is a reformation on the old 
site. If, under circumstances like these, the landlord lets out 
the newly formed land to a stranger at the risk of the entire [863] 
suspension of the rent of the former tenant, he may be unjustly 
punished when there was no intention on his part to commit any wrong¬ 
ful act : Henlerson v. Mears (5) It is clear, therefore, that the principle 
invoked by the defendants, namely, that as the landlord is responsible 
for the partial eviction of his tenant from the demised premises, there 
is a suspension of the entire rent, has no application to this case. The 
principal ground taken on behalf of the appellants must consequently be 

overruled. 
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The next ground taken on behalf of the appellants is that although 
the Subordinate Judge held in bis judgment that the defendants were 
entitled to abatement of rent for the lands originally diluviated and now 
no longer in their possession, they have nob been granted this relief by 
reason of a clerical error in the decree. This contention is well-founded. 
The amin, who made the local investigation and whose return was 
accepted by the Subordinate Judge, stated that in suit No. 9^ out of 
which appeal No. 856 arises, the total quantity of land was 8 khadas and 
odd, of which 8 kanis and odd had been washed 

8 khadas and odd ?s in existence out of which the defendants have been 
dispossessed from two kanis. The quantity of land, therefore, in the 
possession of the defendants is the difference between these two, namely, 
6 khadas and odd. The decree, however, has been drawn up on the 

~‘l) (1814) 3 Camp. 514 In); 14 R R. (8) (1834) 1 0 M. & R 3l, 36. 

829 (n). (4) (1856) 17 0 B. 30. 

(2) (1828) 1 Hud. & B r. 449. (6) (1859) 1 P.&F. 6*6. 
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1909 footing fcbafe the defendant" had in their possession 8 khadas and odd. 

May 11. Similarly in suit No. 911. out of which appeal No. 916 arises, the defen- 

dants are in occupation of 14 khadas and odd less 3 khadas and odd, that 
kV CU\a l AU ' iS| a k° ufc 10 khadas and odd. But the decree has been drawn up on the 

assumption that thoy aro in occupation of 14 khadas and odd. The 
36 C. 856 = 2 learned vakil for the respondent conceded that any clerical error in the 
10 189=9 decree due to miscalculation must he corrected. This will accordingly 

13 C W 78 N = b ° ^ne. 

853 .’ Lastly, it is pointed out that, by an oversight of the Court 

below, no order lias been made as to the oosts of the local in¬ 
vestigation which were deposited in the first instance by the 
[864] defendants, and the burden of the whole of these costs ought not 
to be thrown upon them. This contention also cannot be resisted. The 
position taken up bv the defendants in the Court of first instance was that 
the plaintiff was not entitled to the whole of the amount claimed as rent, 
because a substantial portion of the lands had been diluviated. This 
defence has succeeded, and the plaintiff ha c got a decree for only'a portion 
of the amount orginally claimed. It is right, therefore, that the defendant 
should get a portion at anv rate of the costs incurred by them in success¬ 
fully substantiating their defence. In the oircumstanoes of the oase, the 
costs of the local investigation should be borne equally by the parties. As 
the whole of these oosts appears to have been deposited by the defendant, 
the decree will provide that they will be entitled to credit for one-half of 
this amount as against the plaintiff. 

Subject to the two amendments mentioned, the deoreos of the Courts 
below will be affirmed, and those appeals dismissed. As the substantial 
question raised by the appellants has been docidod against them and as 
the amendments in the decree now made might have been secured by an 
application to the Court below, the appellants must pay th« respondent his 
costs of these appeals. 

Appeals dismissed. 
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[865] APPELLATE CRIMINAL 

Before Sir Lawrence U. Jenkins, K. GTE., Chief Justice , and 

Mr. Jus tic* Mookerjce. 


Slum M\bto v. Emperor.* 
t 1 2th May, 1909.] 


Rintinq—Common object established different from that laid in the charge -—Common 
object not to enforce, but to maintain the actual enjovmcnt of a right—Right of 
private defend' — F.xeess of that right—Penal Code (Act XLV of 1660) ss. 103 (4), 
Mi (4), 147. mand. 324. 


It is not a gonoral proposition of law that a conviction nndor seotion 147 of 

the Tonal Oodo cannot ho supported whenever the oommon objeofc, as stated 

in the ohargo, is not preoisoly made out. Tho question in each oase is whether 

tho common ohjoot established agrees in essential particulars with that laid in 
tho ohargo. 


Where tho oommon ohjoot sot out in tho charge was to assault the 
oomplainant and his party, who wore cutting the paddy of thoir land, and 
_ thereby to forcibl y oust th om, but tho o ommon oh j ect established by the fact a 

• Criminal Appoal No. 20S of 1909, against tho order of J. N. Ghose, Additional 
Sessions Judge of Chota Nagpur, dated Feb. 8, 1909. 
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accused^ 16 Sess * ons was to maintain possession of the land by the 

Held .that the common object in the charge h nl not been substantially made 
out, and that the conviction under s. 147 of the Penal Code was, therefore, bad. 

Where the accused, who were found to be in possession of the disputed land’ 
went upon it m a large body armed with lathis, prepared in anticipation of a 
tight, and were reaping the paddy grown by them, when the complainant’s party 

came up and attempted to cut the same, whereupon a tight ensued and one man 
was seriously wounded and died subsequently :— 

. ^at on the facts established, the common object was not to enforce a 
right or supposed right but to maintain undisturbed the actual enjoyment of a 
right, and that the assembly was not, therefore, unlawful under s. 14 ( 4 ). 

Where one accused, under the circumstances, caused simple hurt, and another 
a fracture of the skull which ended fatally :— * 

Sold that the former was within his right of private defence, but that the 
latter had not proved facts bringing the oase under s. 103 (4) 

[def : 16 Or. L. J. 710 — 23 I C. 158 ; 1G Cr. L. J. 700 ; 85 I. C. 711=26 Cr. L. J. 567 ] 

The appellants, Silajib Mahbo, Sudbakar, and four others 
were tried before the Additional Sessions Judge of Chota 
[866] Nagpur, with the aid of two assessors, and were convicted, on the 
8feh February 1909, all of them under section 117 of the Penal Code, and 
Silajib and Sudhakar further under sections 304 and 323 respectively/ The 
two latter were sentenced to five and bwo'years’ respectively, and the rest 
to one year's rigorous imprisonment each. 

The facts of the oase, as found by the Sessions Judge, were as follows. 
There was a long-standing dispute and litigation between the parties 
oi the complainant and the accused regarding certain lands. The accused 
were in possession, but the complainant’s party claimed the land from time 
bo time, though they never succeeded in obtaining possession of it. On 
the morning of the 26th November 1908, both parties went to the land in 
large numbers armed with lathis, prepared for and anticipating^ fight. 
The accused arrived earlier, and were engaged in cubbing the crops when 
the complainant’s party came up and a tight occurred in which Silajib 
fractured the skull of Brindaban Mahbo with a lathi, ultimately causing 
his death, and Sudhakar and Mobia Kumar inflicted simple burton 
Baburam Mahbo. The accused were charged with “ rioting with the 
common object of assaulting the complainant, Achambit Mahbo and his 
men, who were cutting the paddy of their land, and thereby forcibly 
ousting them therefrom.” The Sessions Judge found that the common 
object of the accused was nob that stated in the charge, bub to enforce 
their right by show and use of criminal force. He held, that the party 
of the accused went to the field armed and prepared to beat down the 
opposition which they anticipated bo their cutting the paddy, and that 
they could not, therefore, according to the prevailing judicial opinion, 
claim any right of private defence, and in any case that, unless they kept 
within the limits of the right, they would constitute an unlawful assembly 
within section 141 (4J of the Penal Code. He held, further, that in 
fracturing the skull of one of the opposite party, while the wounds they 
received were slight, they had exceeded the right. 

tabu Jyoti Protad barbadhikari, for the appellants. 

Babu Manmatha Nath Mukerjee, for the Crown. 

[867] Jen RUNS C. J. and^Mookebjee J. The six appellants before 
this Court have all been convicted under section 147 of the Indian Penal 
Code. One of them, Silajib Mahbo, has also been convioted under section 
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1909 SOI, and another, Sudbakar, has been convicted under section 323. 

May 12. Silajit has been sentenced to rigorous imprisonment for five years. Sudha- 

—" kar to rigorous imprisonment for two years, and the other four appellants 

Appellate . » 

Criminal fco 000 year cach - 

_ There is no real dispute as to tho faots. The learned Sessions Judge 

36 C 869 = 4 has found that tho appellants wero in possession of their land, and were 

13 engaged in cutting the paddy which they had grown. The complainant’s 
= 10 CrL j* P arfcy caDQe an d attempted to cut tho paddy; there was a fight, the result 

471. * of which was that ono man was seriously wounded and subsequently died. 

Tho learned Sessions Judge has held upon these.facts that the accused are 
liable to be convicted under section 147 of the Indian Penal Code, inas¬ 
much as they were members of an unlawful assembly, the common objeot 
of which was to enforce a right to property. 

It has been argued before us that the conviction under section 147 
cannot be sustained on two grounds: first, that tho common objeot as stated 
in the charge has not been established; and, secondly , that upon the faots 
found there was no unlawful assembly. In our opinion, each of these con¬ 
tentions is well-founded. The common object, as stated in the oharge, was 
to assault tho complainant and his men who were cutting tho paddy of their 
land and thereby forcibly to oust them from the land. The common 
object which has been established upon the evidence, according to the 
Sessions Judge, was to maintain possession of the land by the aooused 
persons. Jt cannot be laid down as a general proposition of law that a 
conviction under section >47 cannot be supported whenever the common 
object, as stated in tho charge, is not precisely made out. The question in 
each individual ca c o is whether the common objeot established agrees 
in essential particulars with tho common objeot as stated in tho oharge. 
In the present case there can bo no doubt that the common [868] 
objeot, as stated in the charge, has not been substantially estab¬ 
lished. It may, however, be further pointed out that under section 141, 
sub-section f4J of the Indian Penal Code, whioh alone is supposed to have 
any application to the present case, an assembly is unlawful if the 
common object is shown to be to enforce any right or supposed right. 
Upon tho facts which have been established, the common object here 
was not to onforee any right or supposed light. It was rather to main¬ 
tain undisturbed tho actual enjoyment of a light. If so, no question of 
unlawful assembly arises. Under these circumstances, we must hold that 

the conviction under section 147 as regards all tho appellants must be set 
aside. 

As regards tho seoond appellant, Sudbakar, ho has been, as already 
stated, convioted also under section 323. It is argued on his behalf that 
he is ontitled to claim the benefit of the right of private defence. In our 
opinion this defence is made out. lie appeals upon the evidence to 
have caused simple hurt to one of the assailants, llo belonged to a party 
which was attacked by tho complainants while he was in peaoeful posses¬ 
sion of his land. Under these circumstances, it cannot bo said that he 
lost the right of privato defonoo by causing simple hurt to one of his 

assailants. So far as Sudbakar is concerned, the oonviotion undor sec¬ 
tion 323 must also bo sot aside. 

So far as the appellant Silajit is concerned, his case stands on a some¬ 
what difloront footing. It has been contended on his behalf that he is 
entitled to the benefit of section 1 03, sub-section (4) of the Indian Penal 
Woao. Infoitunately for him, however, tho defence whioh he took in the 
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Courb below was that} he was nob present at the time of the occurrence 19 flg 
No evidence was, therefore, adduced on his behalf to establish the may 12* 
elements which must be proved before section 103 can be made applica- — 
ble. It is nob shown that he was under any apprehension that death or A?PBLliAi 8 
grievous hurt would be the consequence if he did not exercise bis right of CB lMtN AL - 
private defence. In his case, therefore, the conviction under section 304 36 C. 805=4 
must be maintained. As regards the sentenoe, however, we are of opinion I C. 19=13 
that a ‘sentence of five years’ rigorous imprisonment is, in the 0 -®**** 

[86 4 circumstances of this case, too severe. He acted evidently upon ** 

grave provocation: he was in possession of the property, and he was attack¬ 
ed by a large number of armed people who tried to dispossess him and to 
carry away his crops. Under these circumstances, we reduce his sentence 
to two years'rigorous imprisonment. We acquit the other appellants 
and direct their release. 


36 C. 66 j (=41. C. 352=10 Cr L. 2 . 557). 

CRIMINAL REVISION. 

Before Mr. Justice Caspersz and Mr. Justice Ryves. 


Dasarath Rai v . Emperob.* 

[2&th May, 1909.] 

Jurisdiction — Appeal—Trial of Summons Case—Conviction of Assault and Mischief on 
summons fw Criminal Trespass—Competence of Magistrate who issued process, bu 
did not talw cognizance or direct <i local investigation, to hear appeal on conviction— f 
Transfer — Irregularity—Criminal Procedure Code (Act V of lbya) ss. 192, 243, 444, 
246, 529 (/), 556. 

Where an accused has beon summoned for criminal trespass, it is open to the 
trying Magistrate, under s. 246 of the (Jriminal Procedure Code, to convict him 
of assault and mischief without re-opening the trial and following the proce¬ 
dure laid down in ss. 248 and 244. 


Mudoosoodun Sha v. Hari Dass Dass (1) referred to. 

A Magistrate who did not take cognizanoe or a complaint or order a local 
investigation • but, • acting as the officer in charge of the sudder sub-division, dir¬ 
ected the issue of summonses, holding that the investigating Magistrate had not 
given satisfactory reasons for recommending the dismissal of the complaint with¬ 
out, however, expressing any clear opinion hostile to the accused, is not incom¬ 
petent, under b. 656 of the Criminal Procedure Code, to hear the appeal on con¬ 
viction of the accused. 

The irregularity of transferring a case, when tho Magistrate is not empowered 
under s. 192 to do so, is cured by s. 629 (f). 

[Fol; 98 I. C. 896=28jl3om. L. R. 291=27 Cr. L. J. 496=1926 A.I.R. Rom. 265 ] 


Oa the 13th December 1908 the petitioners, Dasarath 
Bai and another, who were servants of one Surja Prosad, the 
[870] malik of mouza Dbanauli, went "with others upon two plots of land 
belonging to the complainant, Pathu Sahu, and looted the crops grown 
by him. Two days afterwards Pathu filed a complaint before Babu Durga 
Prosad, a Deputy Magistrate of Daibhanga, alleging that the accused with 
Others went to his Khtt and began looting his paddy, that he remonstrated, 
whereupon two of them struck him with (atJus, at the orders of the peti¬ 
tioner Dasarath, while some others held him and slapped and fisted him. 

* Criminal Revision No. *67 of 1909, against the order of T. J. Whitty, Joint 
Magistrate of Darbhanga, dated March 22, 1909. 

(i) (1874) 22 W, R., Cr. 40, 
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The Magistrate, considering the story doubtful, made the case over to 
Babu Rameswar Prosad, a Sub-Deputy Magistrate, for local investigation 
and report. The latter, after holding an inquiry, submitted a report, on 
the 24th Deoember, recommending the dismissal of the complaint. The 
report came before Air. J.T. Whitty, Joint Magistrate of Darbhanga, who 
36 0. 869=4 was then in charge of oriminai business of the suddcr sub-division, and he 
? 2 jtR 7 ° P assec * Allowing order :— 

C. L. J. 887, “ 'fhg i Q q U i r i Q g Magistrate was of opiuiou that the complainant was actually in 

possession of the land in question, but that ho was dispossessed before sowing paddy. 

I oan tind no sufficient grounds for this belief. If he was at one time in possession, it 
is doubtful if ho would allow himself to bo dispossessed and subsequently, after many 
months, bring a false oase. There has boon previous litigation and the case is a doubt¬ 
ful one but the inquiring Magistrate has not given satisfactory reasons for dismissing 
it. Summou Dasarath, Hari Jha—s. 447, Indian Penal Code. 

Mr. Whitty subsequently, on the 3rd February 1909, transferred 
the oase to Mr. A. M. Kashad for trial. This Magistrate, after hearing 
the evidence but without drawing up any oharge, convicted the aooused 
under seotions 352, 426 and 447 of the Penal Code, and sentenced them 
only under seotion 426 to one month’s rigorous imprisonment each. 

The aooused appealed from the conviobion and sentences, and the 
appeal was heard andidismissed by Mr. Whitby on the 22nd March. 

babu Dasharatht Sanyal , Babu Akhoy Kumar Banorjcs and Babu 
Buldeo Singh , for the petitioners. 

Babu Srish Chandra Chowdhry , for the Crown. 

t87lj Casperuz a«d liYVES JJ. This is a Rule oalling upon the 
District Magistrate to show oause why the conviotion and sentence of the 
petitioners should not be set aside on three grounds: fir$t> that the joint 
Magistrate had no jurisdiction to try the appeal, inasmuch as he had taken 
cognizance of the complaint against the petitioners ; secondly , that the 
offence for which the petitioners wore tried was one within seotion 447 of 
the Indian Penal Code, whereas they have been convicted under seotions 
426 and 362, which is also contrary to the provisions of section 246 of the 
Criminal Procedure Code ; and, thirdly , that there is no finding as to the 
neoessary intent under seotion 447 of the Indian Penal Code. Cause has 
been shown by the learned Junior Government Pleader. 

It appears that the complainant charged the petitioners with certain 
offences. On the 15th December 1908, Babu Durga Prosad, a Deputy 
Magistrate, who received the complaint and examined the complainant, 
recorded an order:— Story seems doubtful. To Sub-Deputy Magistrate, 
Babu Rameswar Prosad, for favour of local investigation and report by 
21st December lb08.” The Sub-Deputy Magistrate having examined 
witnesses submitted a report recommending the dismissal of the com¬ 
plaint. The matter came before Mr. Whitty, Joint Magistrate (then in 
charge of the criminal business of the suddcr sub-division) who, without 
expressing any clear opinion hostile to the petitioners, thought that they 
ought to be summoned to stand their trial. In the opinion of Mr. Whitty, 
the Sub-Deputy Magistrate had not given satisfactory reasons for reoom- 
mending the oomplainb to bo dismissed. On the dato fixed, the matter 
again came before Babu Durga Prosad, Deputy Magistrate, who took bail 
rom the accused persons present in his Court. On the next date fixed, the 
r February 1909, Mr. Whitty (as suddcr Sub-divisional Magistrate) 
firansferred the case for disposal to Mr. A. M. Rashad who oonvioted the 

petitioners under seotions 426, 362, and 447 of the Indian Penal Lode, 

although they had boen summoned to answer a oharge under seotion 447 

vuiy t 
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[872] In these circumstances, we are of opinion that the Joint 1909 
Magistrate, Mr. Whitty, had Jurisdiction to hear the appeal. It is true MAY 95. 
that he summoned the petitioners as accused persons, but that was because QaiOiNAii 
he was In oharge of criminal business as we have already mentioned. < bviBion. 
The cognizance of the case had already been taken on complaint by the — 
senior Demity Magistrate, and Mr. Whitty did not take action under 
seotion 190, sub-section Cl), clause (e\ of the Criminal Procedure Code, as Gr L. J 557° 
has been argued that he must have done. If he had no power to transfer 
the ca^e from the file of Babu Durga Prosad, the irregularity i9 oovered 
by seotion 529 (f) of the Criminal Procedure Code. The objection is very 
technical a'dhas no substance. Moreover, the Joint Magistrate (Mr. 

Whitty\ not having expressed any Judicial opinion upon the facts stated 
in the report of the Sub-Deputy Magistrate, was not incompetent to hear 
an appeal from the Judgment ultimately convicting the petitioners. He 
was not debarred from so doing by the provisions of section 556 of the 
Criminal Procedure Code. It may be mentioned in this connection that 
no objection was taken to Mr. Whitty’s trying the appeal, either in the 
Court below or here, on the ground that he should not try the appeal 
because he had already formed or expressed ’ an opinion on the merits of 
the case hostile to the petitioners. 

In the next place, in our opinion, it was open to the trying Magis¬ 
trate to convict the petitioners of the offences of assault and mischief, 
although they had been summoned to answer a oharge of Criminal 
trespass only. The learned vakil relies on the note to section 246 in Sir 
Henry Prinsep’s 14th Edition of the Criminal Procedure Code ; but 
it appears to us, on a plain construction of section 246, that the Magis¬ 
trate is not bound, when he thinks that other offences have been proved, 
to re-op°n the trial and follow the procedure of seotions 243 
and 244. Such a view would necessitate a re-hearing of all 
the evidence in the same trial, and is clearly' opposed to the 
manifest intention of the Legislature. It was held, under 
the Code of 1872, in the case of Mudoosooduny 8ha v. Ha*i 
[873] T>ass Dass fl)' that it is open to the Magistrate to “ convict an 
accused person, who has been summoned befo r e him on the footing of a 
complaint, of any offence which is the subject of definition in section 148 
[now section 4 r h) of the Code], if he thinks that the facts established by the 
complainant and his evidence only amount to an offence within that sec¬ 
tion/* notwithstanding the terms of the summons in answer to which the 
accused appears in Pourt. 

We think, therefore, that this Rule must fail upon the second ground 

also. 

With regard to the third ground of this Rule, we think that the 
finding of the Deputy Magistrate as to the necessary intention of the 
petitioners is sufficient to convict them, and the conclusions at which the 
Joint Magistrate arrived, on appeal, were to the same effect. 

The result is that we discharge this Rule, and direot the petitioners 
to surrender and serve out their punishment. 

Buie discharged . 
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[874] MATRIMONIAL JURISDICTION. 
Before Mr. Justice Earington. 


Bowen v . Bowen.* 

[14th, June, 1909.] 

4 Divorce — Collusion—Husband's pctitton—Agreement between the Parties, not acted mi, 
whether constitutes Collusion. 

A potition for divorce was prosonted by tho h islund, on the ground of the 
wife’s adultery with tho co-rospondont. Subsequently an agreement was come 
to between the petitioner and the respondent, by whioh, for a poouuiary con¬ 
sideration, the respondent agreed not to defend the suit and to furnish the peti¬ 
tioner with evidence against herself and tho co-respondent, should the latter 
venturo to defend tho suit. This agreement, however, fell through, and the 
respondent filed her answor denying adultery, and makiag a counter-charge of 
adultery against tho petitioner. Tho co-respondent did not defend tho 9uitr At 
the trial, tho plea taken by tho respondent was that tho petition should be 
dismissed on tho ground of collusion between tho petitioner and horsolf 

Held, that inasmuch as tho agroement, whioh contemplated a fraud upon the 
Court, was not acted on, and in no way affected tho deoision of the Court, it did 
not constitute oollusion. 

Churchward v. Churchward (1) reforred to. 

[Ref. 80 Cal. 1018.] 


Original Suit. 

This was a petition by the husband for dissolution of marriage by 
rea c on of his wife’s adultery with tho co-respondent, George Evanoe. 
The parties were married in Calcutta in April 1903, the respondent being 
at the time fifteen years of age and the petitioner thirty-two, and they 
lived together in various places in the suburbs of Calcutta. There was 
one ohild of the marriage, a boy, born in June 1904. 

From Ootober 1907, the parties, though residing together, oeased to 
live as man and wife. In February 1908, the wife left her husband’s 
protection and remained away till Ootober of the same year, when there 
was a reconciliation, and the wife returned to her husband at No. 9, 
Dent’s Mission Road, Kidderpore, a boarding-house, in whioh the 00 -res¬ 
pondent was also a lodger. Subsequently, tho petitioner having suspicions 
as [875] to his wife’s conduct with Evanoe, moved to Gardon Reaoh 
taking the respondent with him. 

The petitioner and respondent appear to have been unable to get on 

together. Early in December 1908, thoy went to Messrs. Ghose and 

Kar, solicitors, to consult them as to getting a divorce. At bhi 9 interview, 

the wife proposed that her husband should go bo a house of ill-fame, and 

that she should have him watohed, so as bo obtain evidence with a view to 

divorce proceedings. The husband, however, refused to aooede to the 
proposal. 

Later in Docomber, the husband’s suspicions were again arou9ed. 
He followed his wife on two oooasions, on tho 16bh and 17bh December 
between 8-30 P. M. and 9 P. M., to No. 9, Dent’s Mission Road, and dis¬ 
covered that his wifo was in the room ocoupiod by Evanoe. On his re¬ 
turn home, on the second occasion, he packed up his things and left the 
house. On the 19th December, the husband again followed his wife, 
ana saw her in the same room. At a subsequent interview, he informed 
his wife that he had put the matter in his solicitor’s hands. __ 


i 


* Original Civil Suit No. 1 o! 1909. 
(1) [1895] P. 7. 
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The petition for ‘divorce was filed on the 7th January 1909, and was 
followed by a singular correspondence between the petitioner and res¬ 
pondent. On the 19th January tire wife wrote as follows : “ I believe you 
have filed your suit for a divorce. What have you done with my sum¬ 
mons j* I have not received any up to date. You know my address. I hope 
you will send it to me here and not to Cleavers at Kidderporo 1 hope what 
ever you have against me is nothing bub the truth, and not by what you 
have heard. What you might gain now by lies, you will be punished for 
hereafter. Well I hope you will gain your desires and be happy.” There 
was another letter from the wife, dated the 26th January, asking for an 
interview with reference to the child, which was answered by the husband 
on the 27th January, suggesting that she should call and bring the boy 
with her.^ On tho 31st January, Mrs. Bowen wrote in the following 
terms : I did not send you the letter as promised yesterday as I have 

since heard Evance is not going to defend ; he is going to withdraw his 
defence, but if I find [876] -he is going to defend the case, I will send 
you the letter as promised. I do not see the man any more. I would 
like to see you about all this, hut T think it would be best we don't meet 
just now. God knows what he is working up. Who knows he might 
watch us meeting. Whatever I have to say I will write till the road is 
clear. Don’t be afraid of me. I won’t play you a double game, if you 
will only keep to your word. When writing to me, don t do so by the 
boodhah but by post as he might be seen coming here. If Evance with¬ 
draws his case, it ought to then come oft soon. Let me know bow tilings 
go on. I will give you something else which will settle the swine pro¬ 
perly should he defend. I don’t think he will. He hasn’t a brass farth¬ 
ing. Ta Ta for the present. Yours, Winnie.” There was also an un¬ 
dated letter from Mrs Bowen, stating that she was trying to get the 
co-respondont’s solicitors not to defend the suit. 

On the 9bh February 1909, tho wife filed her answer. She denied 
the charge of adultery, and made a counter-charge of adultery against her 
husband and submitted that he was by reason cf this misconduct dis¬ 
entitled to the relief he claimed. The co-respondent Kvanoe did not 
defend the suit. 

At the hearing, the respondent took the further plea that the petition 
should be dismissed on the ground of collusion between the petitioner and 
herself. It appeared from the correspondence and the evidence given at 
the trial that sometime after the 19th January D 09, there was an agree¬ 
ment come to between the petitioner and respondent, by which for a 
pecuniary consideration the respondent was prepared not only not to 
defend the suit but to furnish the petitioner with evidence which she be¬ 
lieved would be conclusive against herself and the co-respondent, should 
he venture bo defend the suit. This agreement, however, fell through, 
and was never acted on. 

Mr. Pugh {Mr. Hyam with him\ for the respondent. This petition 
should be dismissed under section 13 of the Indian Divorce .Acb Both 
previous and subsequent to the petition being presented, there were 
collusive negotiations between the petitioner and the respondent. It 
is sufficient that [877] at some stage of the proceedings, the petition 
should have been prosecuted in collusion ; Churchward v. Churchward 
( 1 ). __ 

• (l) [1886] p. 7. 
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Mr. Mote, for tho petitioner. The true best as bo whether there has 
been collusion between the parties so as bo disentitle the petitioner from 
obtaining relief, is whether the decision of the Court has been affected by 
the agreement between the pirbies. There would be collusion, if, by 
agreement between the parties, material facts were not brought before the 
Court: the effect would he bo commit a fraud on the Court In the present 
case, the agreem. nt, inasmuch as it fell through, cannot affect the decision 
36 C 874=4 o) b | 1G Court. n 10 respondent, who has taken this plea, has defended the 

suit and is in a position to place all the facts before the Court. Churchward 
v. Churchward fl) is distinguishable : there, the petition was presented 
under an agreement between the parties, the respondent not appearing to 
defend the suit., and it was on the intervention of the Queen’s Proctor, 
that it was held buat th ' agreem mt constituted collusion. 

Cur. adv. wilt. 

IIak ngtoN J. This is a petition by the husband for dissolution of 
bis marriago by reason of Ins wife’s adultery with one George Evaooe. 

The respondent denies the adultery, makes a counter charge of 
adultery against her husband and alleges In* is by reason of this misconduct 
disentitled to the relief he claims 

The co-respondent does not defend the suit, 
ho marriage took plaoe in April 19 J3, the respondent being at that, 
time fifboen years of age while tho petitioner was thirty-two. There was 
issue of the marriage one child horn in Juno 1904. 

According bo tho petitioner the respondent refused him his marital 
rights as far hack as 1901. The wifo denios this and says they lived 
together until 1907, but tho question is of c mall importance as it is com¬ 
mon ground that after tho wife’s [878] return from Mussorie in that year, 
though residing together, they woio nob living as man and wife. 

Their differences came to ahoad in Tohruary 190?: the wife loft her 
husband's protection and remained away until Octobor in that year when 
there was a reconciliation. At this time tho parties wore residing at 
No. 9, Hunt's Mission Head -a house kept by a Mis. Barilos in which tho 
co-respondent was a lodgor. Tho petitioner having, as ho says, suspicions 
as to his wife’s conduct with Kvanco movod to Garden Reach taking the 
respondent with him. They appear to have boon unable to get on to- 
gothoi ; they wont accordingly early in December to Messrs. Ghose and 
Ear, tho attorneys, to consult thorn as to gobbing a divorco. At this inter¬ 
view tho wife proposed that her husband should go to a house of ill-fame, 
and that she should have him watched, so that the evidence she considered 
nocossary for a divoioo might he obtained. It is common ground that the 
proposal was made and that tho husband refused to accede bo the proposi¬ 
tion. 1 he wife asserts and the husband denies that it was in consequenoe 
of a suggestion of his tha. she made this proposal. 

Later in December the husband became suspicious, and on the 16th of 
that month at 8-30 or 9 r. m. ho followed his wife who went from their 
house iu Garden Reach b > 9, Dent’s Mission Road. There he discovered 
that his wifo was in tho room occupied by Evance. Ho was alraid to go 
in ; bH. retreated to tho next house which was occupied by a friend of hi?, 
named Turatt, whence ho could see into the room iu which his wife v^as. 
1 fo iollowod her again on the following night taking a detective with him 
again sroing hor in the co-respondent’s room. lie then went heme packed 
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up his things and loft the house. On the 19th he followed her again, and 
again saw her in the same room. 

The respondent’s account is chat she went with her husband and a 
Parsee as far as the gate of No. 9, and that she went into it to see Mrs. 

Barnes. She says she went three or four times altogether, and she did go 
into Evance’s room The hall was being white-washed, and she and Mrs 

Barnes and Mr. Cleaver [879] and Mr. Outhwaite who resided in the - 

house were all there, as well as Mr. Evance. She denies that she ever 36 c * 874=4 
was alone with Evance o^ was guilty of misconduct with him. 1 C 334 * 

After her husband left the house in Garden Reach the respondent had 
an interview with him at the Docks, at which he told her he had put the 
matter in his solicitor’s hands. 


1909 
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The petition was filed on January 7bh and then follows a. correspond¬ 
ence between the petitioner and respondent, which forms a very singular 
feature in the case. It begins with a letter from Mrs. Bowen, dated 19th 
January, which contains the phrase : “ I hope whatever you tave against 
me is nothing but the truth, and not by what you have heard. What 
you might gain now by lies, you will be punished for hereafter.” 

Then follows another letter from her, dated the 2fith January, asking 
for an interview about the child, which is answered by the husband on 
the 27th suggesting she should call and bring the boy with her. 

Next comes a very remarkable letter dated the 31 st January from 
Mrs. Bowen. She begins by saying that she has not sent the letter she 
promised, because she hears Evance is not going to defend. Sho expresses 
a wish to see Mr. Bowen, but fears being watched by Evance. Then she 
says don’t be afraid of me. I won’t play you a double gamo if you will 
only keep your word,” and the letter ends with a paragraph. “ I will 
give you something else which will settle the swine properly should ho 
defend. T don’t think ho will as he has not a brass farthing. Ta Ta for 
the present. Yours, Winnie.” 

Then there is an undated letter from Mrs. Bowen stating that sho 
is trying to get the co-respondent's solicitors not to defend the suit. 


When questioned about these letters and about the promise referred 
to, Mrs Bowen says that, in consideration 'of being allowed the custody 
of the child and being paid a sum of Rs. 5,000 by her husband, she 
agreed to write a letter to her husband admitting her guilt and the ‘‘some¬ 
thing to settle the swine ” was an incriminatory letter which she would 
write, and “ put a back data on it ” (to use her own expression), and 
[880] arrange for it to fall into her husband’s hands to be used against 
Evance. 

She says that suspecting her husband’s bona tides she got her sister to 
ask him to deposit the money with her until the case should be over. 
When he refused to make this deposit, she knew he would not keep his 
promise and the agreement went off. 

Mr. Bowen when cross-examined on these letters gives a very halting 
explanation about the promise being to keep the case out of the papers. 

Nothing transpired after January 31st until the 9th of February 
when Mrs. Bowen filed her answer. 

The case has been fought with vigour by the petitioner and with 
great bitterness by the respondent. 

The first question is, has the adultery been proved ? 

[His Lordship then dealt with the evidence, and came to the conclu¬ 
sion that the respondent bad committed adultery with the co-respondent.] 
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relief he claims <* Q i nlfprv took place sd shortly after 

The circumstance that the «| os of conn ivance, 

but 1 do not think there was conn.vance booa xhe ad mis- 

no reason why the respondent should not have as.o ^ ^ 
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— no reason why the respondent snuu.u it impossible to 

36 I C C rn si0D ;lll0ub Ul " lGtter Sh f W#S , VT, tv any regard for her own character. 

e r \\\r which in consideration oi a poo 

mado sometime after .lanuaiy lytn, ’ , *. to j 0 { on ^ the 

-stts sss * 

“ 0t '[881] Had the agreement been acted on, it would have clearly con- 

stituted a case of collusion. .licmipofnl to the 

But tire agreement not acted on, though extra n ‘ b it 

petitioner and io the respondent, does not constitute oollnsron beoam ^ 

in no way affects the decision of tho touit. If paitu-. ^ 
matrimonial offence shall he comraibtod, or if tliov conspiTo n n 
a statu of circumstances from which tho Court would m e th ™ 
mortal offence had been committed, snob conduct would bo a fraud on the 
Court and would constitute collusion, or if the parties conspire to lay a 
false case before tho Com t o, to conceal from the Court (act, mater af or 
/ tho decision of tho case, this would bo collusion as it would affect.the 
decision of the caso. Fuvthei. as is pointed out in Churchward v. t h r 
ward f LJ, there may ho a case of collusion where there is an <“5“-°“*^ 
not to defend and whore the parties are acting m complete concert in th 
prosecution of the suit, and the Com t is thus deprived of tire security fo 
eliciting the whole truth afforded by a contest of opposing interests ami is 
rendeio 1 unable to pronounce a demoo for dissolution of marriage, w th 
sufficient confidence in its justice. In all these cases the petition * 
disentitled to relief, because ho has done something to affect the deoi.ion 
of the ca c e. There has been either snwmsio v ri or sug.wstto Jalsr. or a • 
the lowest a conceit botwien the parties to bring about a divorce which 

raises a suspicion that any facts likely to defeat the object of tho agree¬ 
ment will not be placed before tho Court. 

But when parties enter into an agreement to effect, a fraud on tho 

Court and then before any thing is done to carry out the agreement, they 
change their minds, and whether from good or had motive decline to carry¬ 
out the fraud they had contemplated, then I do nob think their rights are 
affected. In the present oasothe agreement in no way affects the decision 
of the Court, because it was not carried out. Tho case lias been defended 
and defended with great vigour. No admissions oi [882] any sort have 
been mado, and there is no reason to suppose from the attitude of the 
parties that the Court, lias hoen deprived of any' safeguaid, 

I hold, therefore, that the petitiouoi is not disentitled to relief in 
oonsequeueo of the arrangement whioh lie and the respondent were at one 

time prepared to carry out. 


U) [1895] P. 7. 



36 Cal. 883 


*11.] IiAJPAT RAl V. “ TUB K\GI.ISHMAN” 


There is no evidence ab all in support of tbe recriminatory charges. 
The respondent has charged her husband with adultery. 

The evidence of adultery against the husband consists solely of 
confessions of misconduct which he is alleged to have made to the wife. 
Even if the wife could be believed as to this, the confessions would not 
under the canon law have been sufficient, bub the husband contradiobs 
her and, for reasons I have stated, I do not consider her a person whose 
word is to be relied on. 

In the result I hold that the wife has committed adultery, that no act 
has been done by agreement between the parties which has affected the 
inception, prosecution or decision of the suit ; and the recriminatory 
charges have wholly failed. 

There must be a decree nisi with costs against the co-respondent. I 
make no order with respect bo the wife’s costs. 

Attorneys for the petitioner : Pugh & Go. 

Attorneys for the respondent : Morgan & Co. 
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[883] ORIGINAL CIVIL. 

Befo y e Mr . Justice Fletcher. 


Lajpat Eas v. “The Englishman," Ltd.* 

[6th .July, 1909.] 

Libel—Plea of Justif ication—Pn cecdings in Parliament — ■Privilege-Pair Comment— 
Mi settlement of Pads — Hansard's Parliamentary Report—Imputation oj Criminal 
Offence — Damages, assessment of—-Deportation under Regulation 111 of 1816. 


In an action for libel, if the defendant withdraws the plea of justification, the 
statements of facts so far as they relate to the plaintiff are presumed in law to 
be untrue. 


A fair and aocurate report of the proceedings in Parliament is privileged even 
though defamatory. But this privilege is limited to the report of the proceed' 
ings. 

Wason v. Walter (l) referred to. 

If the defendant makes a mis-statement of any of the facts upon which he 
comments, it at onoe negatives the possibility of the comment being fair. In 
order to give room for the plea of fair comment, the facts must be truly stated. 
Such a plea does not extend to cover mis-statements of fact, however bona fide. 

Davis 8c Sans v. Shepstvne (-2), Popham v. Picklurn (3) Peter Walker & Son, 
LA. y. Hodgson (4), Digby v. The Financial News, Ld. (5), Hunt v.The Star Neus- 
paper Company , LA. (6), and Thomas v. BraAbury, Agncw & Co., Ld. (7) 

referred to. 


. Imputing to a person the commission of a criminal offence does not fall with¬ 
in the range of fair comment. 

Barrow y. Hem Qav/nder Lahiri (8) followed. 

In assessing the damages in an aotion for libel, the whold conduct of the 
defendants from the time of the libel down to the time of the judgment should 
be looked at. 


Praed v. Graham (9) referred to. 


* Original Civil Suit No. 336 of 1903. 


(1) (1868) L. R. 4 Q. B. 73. 

(1 Q 86) 11 App. Qas. 187. 
(8) (1R62) 7 H. & N. 891. 

G) (1909) 1 K. B. 239. 

(5) (1907) 1 K. B. 502. 


(6) (1908 2 K. B. 309. 

(7) (1906) 2 K. B. 627. 

(8) '1908) I. L. R. 35 Gal. 495. 

(9) (1889) 24 Q. B. D. 53. 
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, _ [Ref. 37 Cal. 760.] 

OBlGlKAli L _ 0 . , 

^ ffLSTthif case are as follows: The plaintiff was a British 

?fl oSS-J subject residing at Lahore in the Punjab. On the May J9OT. he 

I C. 224—13 . 7 l tvt•) ndalav in Burma, under Regulation HI of 1818 

C W. N 895 was deported to Wane alay. >n . Hq wa? re]eased on t j, e 

V *• m n N " 1.‘ ’fwlt article <* «PP»r.d in the"&.»«• 

P»“ i» «-*-*• ‘ Htb September 

“’[The article in question is My set out in iris Lordships jaderwot] 

In February 1908, the plaintiff demanded an apology and compensa¬ 
tion from the defendants. As no reply was g.ven, the p'amUff rnstr uted 
this suit in April 1908 against the defendant company, and the editors, 

“* ^"“ndlstLitted publication, and tb. inrportabt paragraph 

in their written statement was as follows • — 

“ 5 These defendants deny that they printed and published the said wordi n 
maliciously or with intent to injure the plaintiff, and they state that, m so far as the 

J word* consist of allegations of fact, they are true m * uU ^ “J 

wore published in the belief that they were true, and m so far a* the> consist ol expre* 

rion. ofopinion! they are a fair comment made in good faith without malice and on 

a matter of publio interost and importance. 

Mr. A. Chaudhuri, Mr. B. Chakravarti, a r. S. ft. Das, Mr. B. C- 
Milter, Mr. S. M. I osc and Air. B. K. Lahiri , for the plaintiff. 

Mr. Ear die u Norton and Mr. J. E. Bagram, (or fcho defendants. 

[Mr. Chaudhuri having evened tbo case for the plaintiff, Mr. 
Eardlen Norton stated that ho withdrew the plea of justification and asked 
for information as to which particular portions of the article the plaintiff 
complained of as being defamatory. The Court was of opinion that the 

article should he read as a whole. 

Mr. Eardlcu Norton then asked of leave to amend the written state¬ 
ment by adding the words “ and that they wove published on a privileged 

occasion,” to para. 5. This was disallowed.] . 

[885] Mr. Chaudhuri. The plea of justification having been v.’ith- 

dtawn, the suit becomes an undefended one There can be no plea of 
fair oommont on facts which are not founded on truth : Barrow v. H tm 
Chunder Lahiri (1), Vuvis & >ons v. Shyetonc [2 k Iho article imputes 
to the plaintiff an offence which is punishable under the Indian Penal 
Code, section 131, with transportation for life As to the limits of fair 
comment, see the latest case, Peter Walker & Von, Ld. v. Hodgson (8). 

Mr. Eardlcu Norton, We say that it is (air comment on a public 
matter referred to in Parliament by Mr. Morley, a person in responsible 

position. , 

[The plaintiff was then examined on his own behalf, hilt the defend¬ 
ants did not call any witnesses ] 

.Ur. ii. Chakravarti then summed up on behalf of the plaintiff. 

Mr. Bardie p Norton The article may he divided into two parts : 
the first poition contained statements of facts, and the last portion con¬ 
tained comments, and 1 say fair comments, on what was stated in 


(B (1009) I. IT R ‘36 Cal. 495. 
(2) (1886) 11 ApP UM. 187. 


(3) [1909] 1 tv. ’• 239. 
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Parliament and inferences drawn from ib. With regard bo the first portion 
they are statements nob defamatory on the plaintiff, and that if the latter, 
portion can be excused as privileged or as being merely a fair comment, 
the truth or otherwise of the first portion does nob alter the position : 
TooQood v. Svynng 0 j, Hunt v. Star Newspaper Co , Ld. (a), Dakhyl v. 
Labouckere (2). 

Mr. Dagram (following Mr. Norton). ‘ Comment' and ‘ privilege’ are 
akin to each other. Whether it is a comment, or is covored by a privilege 
or is 1 excusable 1 amounts to the same thing. There is very little 
difference between privilege and fair comment. The head note in 
Merivalcw. Carson hi) to the effect that lie mooed v. Elarrisen ( 5) was 
dissented from is incorrect: see Thomas v. Bradbury , Agwo & 
Co.t Ld. (6). [8 ,6] Here is a State prisoner going bo he released Mis 
release is a matter of public importance and I, as a citizen, am interested 
in such a matter and am privileged bo state my opinion on this matter 
and to advocate a contrary policy. It my comments are relevant, I am 
protected even if the allegations, on which my comments are based, are 
incorrect. In such a case the only question would he whether there was 
actual malice on my part : Davii v. Shepstone 17j, i lerioda v. Carson (o i, 

Tinnier v. Sharp (9), Henwood v. Harrison (5), Thomas v. Bradbury. Agnew 
& Co., Ld ( '). 

[Fletcher T I have already ruled that you cannot go into the 
question of privilege.] 

Then I have nothing more to add. 

Cur. adt). vnlt. 


in 


the 


Punjab, 

repuba- 


PLETCHER .T. This is a suit by the plaintiff bo recover against the 
defendants (who are the proprietors, the editors and the printer and pub¬ 
lisher of a daily newspaper called “the Englishman" published in Cal¬ 
cutta) damages for an alleged libel on the plaintiff published 
Englishman" on the 10th of September 1907. 

The plaintiff is a pleader practising in the Chief Court of the 
at Lahore, where he appears to enjoy a considerable professional 
tion. The plaintiff has also identified himself with various religious and 
charitable movements. In politics also the plaintifi has taken an active 
part and for some years he was one of the foremost members of the Indian 

National Congress. 

The plaintiff's position in the Punjab may be, from the evidence, 
descrioed as that of a man of considerable importance and influence. 

In the next place, it will be convenient to give a brief account 
as appearing from the evidence of the material facts preceding 

fe he publication of the alleged libel. In the year 1907, there 

was pending before the Punjab Legislative Council a Bill [887] call¬ 
ed the Canal Colonisation Bill. The provisions of this Bill had, 
rightly or wrongly, given Tise to very considerable resentment amongst 
certain classes of the people of the Punjab. It was said on behalf of the 

opponents of the Bill that the Bill proposed to alter the provisions of the 

agreements which had been entered into by the Government, and that 
such alterations were detrimental to the interest of the colonists. Amongst 

(1) (1834 j 1 0 M & it 131. (6) 1100] 2 K. B. 627. 

(9J C' 903J 2KB 809. (7) (1886) 11 A. C 187, 190. 

(8) [1908J. 2 KB. 325. (8) (1887. 20 Q. B. D. 275. 

(4) (1887) 20 Q B. D. 275. (9) (1866) 4 P. A F. 983; 15 L. T. 421. 

(5) (1872) L, R. 7 a O. P/606. 
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pensioner , fawn from persons engaged on bbo land. 

am«»«*»i»>«* *!"»“ ««£ 

au a 0 iuAinuii ri ,, u .ii There was at this time in the 

I. C. 224=13 y } m an •• a s the “ lieutenant of the plamtifl. 

0. W N 8E8 Bngl 1 T* , ft intiff ba<s denied on oath that he was in any way associated 
= 6 * L 1 with a S S and his statement being uncontradioted m„4 at any rate 

or Jhe miroose of this c as 6 , be accepted. The plaintiff, however, admits 
lining acquainted with Ajit whom he knew through his brother Iv.ssen 

Sin-h and tSe manner in which he made Ajifs acquaintance was by 

reason of Kissen being the manager of an orphange with which the plaintiff 

was identified^ at Lahore ^ Association of Zemindars and the plaintiff, 

in March 1907, was approached by a Mahometan » « 

the Secretary of this Association with a view to the plaintiff attending a 
meeting proposed to he held at Lyallpur on the 97th of March 1907 to 
protest against the Bill. The plaintiff was at fir<t unwilling to accede to 
the request that he should attend this meeting, as ho had recently suffered 
a severe domestic bereavement by the death of his son-in-law and also on 
the ground that his own health was not good. The Secretary, however, 
prevailed upon tho plaintiff to agree to attend the meeting, and accord¬ 
ingly a meeting of tho Association was summoned to appoint a deputation 
to be present [888] at the meeting. Whether tho plaintiff formed one 
of tho deputation or whether the deputation was appointed to aooompany 
the nlaintiff to tho meeting, tho p’aintiff is unable to recollect. 


On the 97th of March tho plaintiff and tho members of the deputa¬ 
tion prooceded to Lyallpur to attend tho mooting. On their arrival at the 
plaoe of meeting at about 11 o’clook, they found Ajit Singh addressing a 
large crowd. The plaintiff says one of tho members of the deputation 
made a protest to Ajit Singh as to his addrossing tho mooting before it had 
been properly opened. The mooting was then opened. Tho plaintiff says 

he was not an offioo-bearer at tho meeting and therefore had no light to 

determine who should address tho mooting. Tho plaintiff addressed the 
meeting twioo and had a hand in settling tho address which was forwarded 
from the meeting to His Excellonoy the Vicoioy protosting against the 
provisions of tho Bill. Ajit Singh also addressed the meeting. The plain¬ 
tiff says Ajit used “ strong words ’’ both against tho Bill and tho Govern¬ 
ment, hut he does not think ho was guilty of uttering seditious language. 
Tho plaintiff says he is not aware that any soldiers were present at tho 
mooting, but admits that military pensioners wore presont. Tho plain¬ 
tiff's evidence is that this was tho only mooting upon whioh he appeared 
on the same platform as Ajit Singh. As to the meetings at Rawalpindi 
and Eorozopur, whioh have been roferred to during tho progress of this case 
and wero also referred to in the proceedings in Parliament, the plaintiff 
says as to the mooting at Rawalpindi ho know nothing about that meeting 
until some timo alter it had been hold, and as to tho mooting at Ferovepur 
the plaintiff says ho doos not know even now whether this mooting was 

over in faot held. 

On tho 9th of May 1907, tho Governor-General in Conuoil, acting 
under tho provisions of Regulation 111 of 1818 (as extended to the Punjab 




VII.] LAJPAT BAI t>. "THE ENGLISHMAN*’ 38 Cal. 890 


1909 
July 6. 


Original 

Civil. 

36 G. 883=3 
I C. 224=13 
G. W N 898 


by Act IV of 1872), deported the plaintiff and Ajib Singh and confined the 
plaintiff in the Mandalay .Tail. 

There can be little doubt that at the time of the deportation of the 
plaintiff, there was considerable political unrest in the Punjab 

[*89] T n passing, I may state that the Canal Colonisation Bill, after 
passing through the Punjab Legislative Council, was vetoed by the 
Govern or-General in Council. 

Almost immediately following the deportation of the plaintiff, ques- =-6 M. L. T. 
tions were put in the Bouse of Commons with reference thereto. The T3. 
answers of the Secretary of State to such questions and his speech to the 
House on the occasion of the debate on the Indian Budget have formed 
the sole evidence which the defendants have relied upon in this suit. 

Sometime prior to the 10th of September 1907, but on what exact 
date I have not been informed, the Secretary of State made a statement 
in Parliament which has been called “ a half-promise for the release of 
Lajpat Rai”. In the issue of " the Englishman ” of the 10th of September 
1907 appeared the libel complained of. « 

The alleged libel forms a portion of an article, numbered X, which is 
one of a series of articles purporting to come from a correspondent " in 
the Punjab .Hills ” and is in the following berms :— 


It is about time now that the true facts as to the deportation of 
Lajpat Rai were given out. Last year the native offioers of several of the 
native regiments in the Punjab confidentially reported bo their command¬ 
ing officers that persistent efforts were being made to tamper with the 
loyalty of the sepoys. In due course, the commanding offioers reported 
this to the higher military authorities. At the beginning of this year, the 
native officers of almost every native regiment reported to their command¬ 
ing officers that the provisions of the Canal Colonies Bill were being used 
most effectively by the agitators to inflame the sepoys against the Govern¬ 
ment, and in this connection the names of Lajpat Rai and Ajit Singh were 
given as the principal agitators. It must be remembered that the Canal 
Colonists are mostly old soldiers, therefore in close touch with the 
sepoys. The native officers further urged that unless the 
provisions of the Canal Colonies Legislation were vetoed, they 
could not answer for the loyalty of the native Army in the 
Punjab. The commanding offioers confidentially told Lord 
[890] Kitchener that unless the Canal Colony Legislation was vetoed, 
and Lala Lajpat Rai and Ajib Singh arrested, they could not answer for 
the loyalty of the native Army in the Punjab. Lord Kitchener lost no 
time in seeing Lord Minbo, and the latter at once telegraphed to the Civil 
authorities in the Punjab for corroboration of these alarmist reports. The 
Civil authorities at Lahore were already in a panic as to the occurrences 
at Lyallpur, and promptly confirmed all Lord Kitchener’s statements, bub 
they demurred to the vetoing of the Canal Colonies Legislation, and said 
the deportation of Lajpat Rai and Ajit Singh would be sufficient. Lord 
Minto was inclined bo side with the Civil authorities in the Punjab, but 
Lord Kitchener put his foot down and said that if the Canal Colony 
Legislation was not vetoed and Lajpat Rai and Aub Singh deported, he 
would resign as a protest. As neither Lord Minto nor Mr. Morlev dared 
allow Lord Kitchener to resign, the Canal Colony Legislation was 
promptly vetoed, and Lajpat Rai and Ajib Singh deported. I assert the 
truth of these statements in spite of any official denials. A long residence 
in India has taught me that between an'official denial and a terminological 
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inexacMudn there is a distinction without any real difference. Any way 
these statements explain the silence oj Mr. Morley about La pat Ba, 
under the daily heckling he has endured in Parliament for moni hs past. 
My onlv reason for now publishing these statements is the half-promise 
__ «iven by Mr. Morley in Parliament for the release of Lajpat Rai. hat 
36 C 883=3 Lajpat Rai has been guiltv of tampering with the loyalty of the Punjab 
I.C 225=13 sepoy there can be no possibility of doubt, and, therefore, his release for 
C- w „ N 893 years t0 oorao WO uld onlv he a dangerous act of criminal foil* The very 
~ 8 « L T ' virtues of Lajpat Rai only make him move dangerous, and it is the half¬ 
religious, half-political fanatics of this half-sane, half-mad brand that are 

always the most dangerous conspirators. 

On the 17th November 1907, the plaintiff was released by order of 

the Governor-General in Council, and on the 6th of February 1908, the 
attorneys for the plaintiff wroto to the defendants demanding an apology 
for the statements mentioned [891] above and compensation for the 
injury done to the plaintiff. To this lotter none of the defendants^ sent 
any reply. Accordingly on the 94th of April 1908, the plamtiff instituted 

the present suit, claiming Rs. 50,000 as damages. 1 he defendants filed 
their written statements on the 6th of .Tune. By such written statements 
the defendants pleaded fa) that the statement complained of, in so far as it 
consists of allegations of fact, was true in substance and in fact, and was 
published in the belief that such statements were true, and (b) in so far as 
the statement consists of expressions of opinion, the same was a fair com¬ 
ment mado in good faith without malice, on a matter of public interest 
and importance. Almost immediately aftor the loading counsel for the 
plaintiff had opened his case, Mr. Norton, the leading counsel for the 
defendants, statod that he did not intond to proceed with the plea of 
justification, but applied for leave to amend the written statements by 
setting up a plea of privilege. 


This application I refused on the following grounds : — First, that it 
Would he manifestly unfair to the plaintiff to allow the defendants after 
the trial has commenced to raise a new dofonco, of which the plaintiff 
had no notice; secondly, it was not shown in what manner the defendants 
could claim privilege or that they had any greater right to comment on the 
actions of the plaintiff than any other of Bis Majesty’s subjects ; and, 
thirdly , that I noticed that the written statement, which was filed as long 
ago as the 6th of Tune 1908, was settled by Mr. Norton in conference, 
and I considered that tho proposed plea of privilege was purely an after¬ 
thought whioh'it was dosired to raise when it was found by the defen¬ 
dants that tho plea of justification would have to be abandoned. 


Now the ca;e for tho defendants has been put by oounsel In the 
following way;—First, Mr. Norton has admitted that the artiolo from 
its commencement down to and including tho sentence “ as neither Lord 
Minto nor Mr. Morley dared allow Lord Kitchener to resign, the Canal 
Colony Legislation was promptly votoed and Lajpat Rai and Ajit Singh 
deported,” are statements of fact. But, Mr. Norton says, notwithstanding 
[892] tho fact that ho is not proceeding with his plea of justification, 
and therefore these facts, so far as they relate to tho plaintiff, are pre¬ 
sumed in law to ho untrue, yet as the defendants drew their facts from a 
public document they aro to he held excused and not liable for tho untrue 
facts stated in the articlo. Tho public document relied on is Hansard’s 
Report of Parliamentary Debates published undor tho authority of the 
House of Commons. Tho argument on this branoh of the case may 
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shortly bo summarised as follows : ‘True, we, the defendants now admit 
that the statements of facts in our article are untrue, but we were misled 
by the statements made by the Secretary of State in Parliament and 
published in “ Hansard” from which source we drew our untrue state¬ 
ments an . therefore we ought to be excused.’ The second branch of Mr. 
Norton’s argument is on tho remainder of the article. This portion of 
the article, he says, consists solely of comment, and, further, that the com¬ 
ment is fair and bona tide on the facts set out in the previous portion of 
the article. ■' 

I will now deal with the two branches of Mr. Norton’s argument. 

On the first branch of the case, it will be convenient to state the law 
as to privilege as to statements made in Parliament. The statements 
made by members in the Llouse are absolutely privileged, and this pri¬ 
vilege would, of course, apply to the statements and speeches made by tho 
Secretary of State and other members in the House of Commons with re¬ 
ference to the deportation of the plaintiff. Further, since the deoision of 
Waion v. Walter (1J, it has not been doubted that a fair and accurate 
report of the proceedings is privileged, even though defamatory, but this 
privilege is limited to the report of the proceedings. It would be a very, 
wide extension of this privilege to hold it to cover any independent state¬ 
ment of facts drawn from Hansard or any other report of the proceed¬ 
ings in Parliament. The proposition is an alarming one—take, for 
instance, the case of any member of the House carried away by 
party feeling, making a statement imputing dishonourable [893] 
or discreditable conduct to a particular individual. Is it, forsooth, 
to be said that every member of the publio by reason of the fact that the 
statement was made in Parliament and subsequently published in 
Hansard,” is entitled to impute to that individual, that he has been, in 
fact, guilty of the dishonourable conduct that was imputed to him by 




some Member in Parliament ? And in tho event of the person so defamed 
coming to Court for redress, is he to be met with a plea that the statement 
was made in Parliament and subsequently published in “ Hansard ” and, 
therefore, notwithstanding that the defendant admits that tho statement 
is untrue, that the plaintiff is to be deprived of his remedy and ruled out 
of Court solely on the ground that the statement is drawn from “Hansard”? 
I have not been able to find any statement of the law that would in any 
way warrant such a proposition and I am convinced that such is not the 
law. And yet this is the sole defence to the first part of the article. It 
would be sufficient for me, therefore, to hold that the plea raised by the 
defendants as to the first portion of the article complained of is bad in 
law. Having regard, however, to the course this trial has taken, I propose 
bo examine briefly whether the statements in the first portion of the 
Article could, in fact, have been drawn from the statements made in 
Parliament as reported in “ Hansard.” Now, the defendants are met in 
limine with this difficulty—-the writer opens with a statement : It is 

a bout time now that the true facts as to the deportation of Lajpat Rai 
were given out.” That statement is only susceptible of one meaning, 
aamely, that the facts as heretofore given out were not the true facts, 
tod that the writer intended to divulge from some source or other the facts 
»hat he says are true. It is agreed that the only facts Ghat had been given 
tot ” at that date, were the statements made in Parliament which the 
writer implies are not the “true’ laots. The defendants aie, therefore, 


( 1 ) 1 I 808 ; Ij. R» 4 Q* F. 78. 
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in this difficulty—the writer says the facts given out in Parliament are 
not the true facts, and that he is about to give to the public the true facts; 
notwithstanding this statement the counsellor the defendants has argued 
ObiQinal r 894 j tbafc ,. h0 writer drew his facts which ho says are true from the facts 

0 _!IL L - which the writer implies arc not ture. This, of itself, would be a serious 
38 C 883=3 difficulty against assenting to the argument that the statements in the 
1 C. 224=13- article were drawn from the reports in Hansard. As considerable stress, 
o however, has been placed on this point by the counsel for the defendants, 

“ 8 73 T T ‘ I will examine briefly the statements in the article and compare them with 

the reports in "Hansard.” . .. 

Now, in the first place, did the Secretary of Stato give out in Parlia¬ 
ment in detail the circumstanoes under which the Government of India 
thought fit to deport the plaintiff 'i Look at the report in Hansard of the 
proceedings in the House of the 18th of June, and read the answer to a ques¬ 
tion by Mr. O’Grady "i have already said,” answers the right honourable 
gentleman," almost too often, in answer to my honourable friend and to 
one or two honourable gentlemen below the gangway on this side, that it 
is entirely adverse to public interest to go into detail as to the circum¬ 
stances which the Government of India, with my full assent, thought justifi¬ 
ed in the application of this law—the law of the land. ’ And yet in the 
face of this statement it has been argued that the writer drew these 
minute details of the circumstances relating to the deportation from the 
statements of the Secretary of Stato as reported in Hansard. But, says 
the counsel for the defendants, even if they "cannot show that the writer 
drew all his facts as to the circumstances relating to the deportation of the 
plaintiff from the reports in “Hansard,” yet he can show that the writer 
drew from that source tho faot that the plaintiff intlamed the sepoys aga¬ 
inst the Government, which, ho says, is the only statement defamatory on 
the plaintiff. But the passage relied upon by counsel does not support his 
argument. That passage is taken from the Secretary of State’s speech on 
the Indian Budgot of which tho report is as follows:—“In this 
agitation, it is stated, speoial attention has been paid to the Sikhs, 
who, as the House is aware, are among the best soldiers in India, 
and in the case of Lyallpur to tho military pensioners.” The Secre¬ 
tary of State obviously oarefully guarded himself from giving 
[895] this statement out as a fact but only as a report, though, no 
doubt, a report which ho had no reason to question or doubt. 
This is the only statement in '* Hansard ” to which counsel has 
been able to call attention as to the tampering with the loyalty of the 
Sikhs. The statement in " Hansard ” falls far short of a statement that 
in faot the plaintiff had tampered with tho loyalty of the Sikhs. 

Now, if the article complained of is looked into, it will be seen that 
the writer opens with a statement of what happoned “ last year,” *.c., 
1906, as to certain confidential reports passing between certain military 
authorities, and then tho writer proceeds to give in close detail of what 
happened in 1907 as to reports from one military authority to another 
until the reports reach the Commander-in*Chief. Next comes a most 
minuto description of tho action of Lord Kitchener on receiving these 
reports and of the aotion of His Excellency the Viceroy after an interview 
with Lord Kitohenor, and the writer professes to be so fully acquainted 
with these details that not only does he infoim tho publio that His 
Exoellenoy the Viceroy communicated with tho Punjab Civil authorities, 
but he also gives the purport of the message “ for corroboration *' and the 
paodo by whioh it was sont—" telegraphed.” 
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Th. article the. give, the ,epl, of **£**?£%& tt 

the public are told was sent promptly Viceroy “was inclined 

Viceroy alter receiving that reply, namoly that the V cor V ^ ^ 

to side" with the Punjab Government . viows xv 'no “ put o 

the writer, was not in accordance with ° rc Colony Legislation was 36 C. 383- 3 

his loot down ” and said that un ess th° Lanai t Col ho %vould L yu ggfl 

promptly " vet0 ®^ a x? tbQ ^Hansard*” 8 is there a single state- Lg M. L. T. 

resign as a protest ” Now where in Hansard^ ^ vari ; uS 0 miUte ry 73. 

ment as to there being confidential - ftS to tho attitude of the 

authorities or as to the contents of th , , • at t?cle is one 

Viceroyor Lord Kitchener? The next statement m Aa 

of such an extraordinary nature that I ^ ,, Lord Kitchener 

[8961 nci.bc. Lord Min.o nor Mr Mode, ^ ,„ d L.ipat 

to resign, the Canal C olony Legislation w P \• that the 

E,i end Ali. Singh deported." And jet ‘Vc r " 0 " in“ ? Hc»,c.d." 
statements in this articlo were drawn from alleged by the de¬ 
ll the writer had belora him “ Han sard s’ repot t s as al fc q£ the 

lendants he could not have tailed to notice the o b M or ley “ more 

than I do, the danger, the mischief and the 

‘ Reason o£ State. 1 11 Nevertheless m view of this statem ^ cbargeHis 

defendants say, was betore the writer, he does n roncurred in an 

Majesty’s principal Adviser on Indian ,J iniquity’ and only 

act, which he knew to be a danger, a “ uch ® ., Ult sol L because he 
to be resorted to, with a sense of gravest respon- y ^ ^ sbatem9 nt 
dared nob allow Lord Kitchener to resi 0 n. A tittle 

than this it is impossible to imagine, and unsuppor o » libellous on the 
of evidence, it is difficult to say ,whether it is more libellous on 

Viceroy, Mr. Morley or Lord Kitchener. . 

. But - s ays counsel for the defendants, OT ®J ‘“Jj*if vieTl am wholly 
it has nothing to do with tho present case. With tnat 
unable to agree. The statement establishes conolu«vdy ( that tbe^ ^ 
ments in the article were not drawn from I - ’ 

recklessness of the statements made by the writer 
. It is only necessary, before parting with the first branch 

to call attention to the statement of the writer in w n attention 

truth ol his" statements in spite o£ official denials,” and calling.attention 

to tho fact that there was little.il eny, difference 6 7*" Hiis statement, 

denial” and a “ terminological inexactitude.’ ^ n , ^ C0 ( .. ° it . er -was not 
counsel lor the defendants asked me to hold that the water ja* no* 

putting forward the statements in the article as fcr “ e ts £ d0C ij ue 
knowledge but only as being drawn from Hansard s reports. 

to do so, and must judge the writer by the language use . . , 

[897J 1 accordingly hnd as a fact that the statements m 

were not drawn from statements of Parliamen ary P accurate 

»d, secondly, even if .he, were, .he •**»•»» the^ defendS the 

report of proceedings in Parliament so as to g , , . bavin 0 withdrawn 

protection they now claim lor the same. The foments in°the article 

the plea ol justification, I must take it-that the statements in the 

T now come to deal with .ho second tannohpnh“ 

the second portion of .no nrtiole » S£[ing““th the Lots in this portion of 
interest and importance. Betore dealing 

539 





36 Cal. 898 


INDIAN HIGH COURT REPORTS 


[yoi 


1909 

JULY 6. 
ORIGINAL 

Civil. 


the ca~o, it will bo convenient to consider briefly what are the limits of the 
lights ot lair comruont on matters of public interest and importance. And 
in this rc-pect, tbo fiv'b authority I would refer to is the judgment of the 
Privy Council in the oa c o of Davis v. Shepstone (1J, which was delivered 
by fclio late Lord lletschell, where ho laid down the law in the 
36 C 883 = 3 following toons:—*' There is no doubt that the public acts of a 
1 13 public nun may lawfully bo made the subject of fair comment or criticism, 

=6 m N L 8 T not un ^ * jy ^ 0 P ross but members of the public. But the disfcinc- 
73 ' * tion cannot bo too clearly borne in mind between comment or criticism 
and allegations of fact, such a? that disgraceful acts have been commited, 
or discreditable language u c ed. It is one thing to comment upon or criticise, 
even with severity, the acknowledged or proved acts of a public man, 
and quite another to assert that he has been guilty of particular aots of 
misconduct.” 

In I'opham v. Pickburn (2) Wilde, 1 ’»., said “It was contended, that this 
libel might bo justified as a matter of public discussion on a subjeot of 
public interest. I ho answer is:—This is not a discussion or comment. 
It is the statement of a fact. To charge a man incorrectly with a dis¬ 
graceful act, is very different from commenting on a fact relating to him 
truly stated.” 

I- will only refer to ono other case, as it is the most recent 

authority on the point. The case is that of Peter Walker & 

[898] ."on v. Hodgson ( 3) which was recently decided by the Court of 
Appeal in England. 

I he Court in that case considered the various earlier authori¬ 
ties and \ aughan Williams L. J. in coin so of his judgment first lays 
down that the law is now well settled that fair comment is not a branch 
of privileged occasion and then proceeds to quote with approval the judg¬ 
ment cf Lord Collins, then Master of the Rolls, in the oaso of Digby v. 
Financial News UJ, in the following terms : “ Comment, in order to be 
fair, must bo based on tho faots, and if a dofendaut cannot show that his 
commonts contain no mis-statements of fact, he cannot prove a defonco 
of fair commont. If tho dofendaut makes a mis-statement of any of the 
facts upon which he commonts, it at once negatives tho possibility of the 
comment being fair. It is, therefore, a nooessary part of a plea of fair 
comment to shew that there has boon no mis-statement of facts in tho 
statement of the materials upon which tho comment was based.” And 
the sumo loamed Lord .Justice quotes also with approval a judgment of 
Lord Justice Ploteher Moulton in Hunt v. Tin S tar Newspaper Go., Ld. 
uj where tho law was defined in these teims : “In order to givo room 
lor the ploa of fair comment tho faots m us t bo truly stated. If tho faots, 

upon which the comment pur forts to be made, do not exist, tho founda¬ 
tion of tho plea tails.” 

niore is only ono other sfeatomont that I will refer to in the judg- 

!*«■ C ? ln , b Z Appoft1, in Peter Walkcr & Son V. Hodgson (3), 
cause 1 think it states shortly and in ordinary language the limits of the 

plea of fair comment. At tho top of page 257 of tho report, Kennedy L.J, 

quotes with appioval from tho judgment of Lord Collins in Thomas v. 

Bi udttiii/, Agnew N Go , Ld. ( 6 ), when Lord Collins makes the following 

sbatoment of tho law, namely, that tho plea of fair comment " does not 

extemd to oovor mis-^atemonts of fact, however bona fa” 

(1) (I8i>6) 11 App. Cm. 187, 190. l-l) fP.Oij 1 K B W) sr- 

vm . >!•« * *». «*• ft [VS)) 1 k. I gg 


(8) [1909] 1 K. B. 939 


16) [1906] 2 K. B, 627. 
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[8991 Now, turning to the portion of the article which Mr Norton 
says is fair comment. The first statement that Mr. Norton says is a com¬ 
ment is in the following terms : “ That Lai pat Bai has been guiltv of 

tampering with the loyalty of the Punjabi sepov there can be no possibility 
of doubt ” That this statement imputes to the plaintiff the commission 
of an offenco punishable under section 131 of the Indian Penal Lode, with 
transportation for life, is not doubted. Mr. Norton has argued that this 
statement though defamatory, is a fair comment and therefore ought to 
be excused. It appears to me that there are two answers to that argu¬ 
ment which may be given very shortly. The first is one drawn from the 
authorities cited by me above, namely, that, if the facts are mis-ctaWl, it 
at once negatives the possibilitv of the comment being fair. The facts as 
stated in the article, have alreadv been held by me for the purpose of this 
case to be untrue ; it follows that the comment cannot he fair. The 
second answer to the argument is one founded on the decision of this 
Court, in the case of Barrow v. L^iri fl), to which decision I was a 
party. The Court them decided that imputing to a person the commis¬ 
sion of a criminal offence dees not fall within the range of fair comment. 
On both these grounds, I am of opinion that the plea of fair comment 
fails. 

It only ramains for me now to assess the damages fco be paid by the 
defendants to the plaintiff. Now, the words used concerning the plaintiff 
in the present case are of a particularly serious nature and are libellous 
per se. The general damages presumed to be the natural or probable con¬ 
sequences of the words used need not to be proved by evidence. Tho fact 
that the libel was published in a newspaper is an important consideration 
in assessing the damages. As Best O.J. said, in 7> f'rpspiqn'i "v. Wcllmleit 
(2), publication in a newspaper may "circulate the calumnv through ;every 
region ot the globe. The effect of this is very different from that of the 
repetition of oral slander. In the latfcer case, what has been said is known 
only to a few persons, and if the statement he untrue, the imputation ca c t 
[9007 upon anv one may be gob rid of ; the report is not heard of bevond 
the circle in which all the parties are known, and the veracity of the accu¬ 
ser, and the previous character of the accused, will be properlv estimated. 
But if the report is to be spread over the world by means of the press, 
the malignant falsehoods of the vilest of mankind, which would not re¬ 
ceive the least credit where the author is known, would make an impres¬ 
sion which it would require much time and trouble to erase, and which it 
“lgut be difficult, if not impossible, ever completely to remove, 
efore he gave it general notoriety by circulating it in print, he should 
keen prepared to prove its truth to the letter ; for he had no more 
right to take away the character of the plaintiff, without being able to 
prove the truth of the charge that he had made against him, than to take 
is property without being able to justify the act bv which he po^s^ed 
im«elf of it. Indeed, if we reflect on the degree of suffering oc "atoned 
y oss of character, and compare it with that occasioned hv los^ of pro- 
^ 8r M amoun ^ kbe former injury far exceeds that of the latter ” 

Moreover,in asc©^^ the damages the whole conduct of tVw defend m^s 
rom the time of the libel down to the time of judgment should he looked 
iPsr Lord Esher, M. R. in Pr '?d v. Gmham ^)], and evidence mav bo 
e ? as to antecedent libels on the plaintiff to show with what mind the 

^f^ere^published. _____ 

jo! l - L - R - 95 Cal. 49*. (?) (1SS9) 24 Q. B. D. 59, 55. 

(1829) 5 Bing. 392, 402, 405. 
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Now, whab has been the ‘conduct) of the defendants in the present 

ca^e? Libels antecedent to the one now complained of have been pub¬ 
lished in the prior issues of “the Enolishman." Expression most highly 
defamatory of the plaintiff wore used in these former articles—we find 

_ for example that in one of these articles the plaintiff is described as an 

36 C. 883=3 “arch-conspirator. ,f W 0 have also the fact that a letter demanding an 
I. C.’224=13 apology was written to the defendants before suit and to this 
C W N 895 lrU0 ; they made no reply. Doubtless, this letter demanded 
==6M 73 L T 'compensation to be paid by the defendants. But I cannot see 

anv reason why if they could not prove the statements they 
f9011 should not have apologised whilst declining to pay the compen¬ 
sation demanded. This refusal or neglect to answer the letter damanding 
an apology followed by the defendants placing on the record a plea of 
justification which was not withdrawn until after the trial w T as commenc¬ 
ed. must naturally go to increase the damages. And the fact that no 
expression of regret for the language has oven now been made by the 
defendants ought also to lie taken into consideration. Nor must the 
conduct of the defendants in publishing this libel without, so far as 
appears in the ovidonce, making any onqnirv as to what source the writer 
obtained his alleged facts from he neglected, for it must have been 
apparent to the defendants that if the statements contained in the article 
■wore in fact true the writer must have obtained them through some 
unauthorised channel. It would have been open to the defendants, if the 
plaintiff is a well known revolutionary or soditionist, to have called evid¬ 
ence in reduction of damages to provo Hie plaintiff’s general bad charac¬ 
ter. No such evidence having boon produced, I must assume that no such 
evidence is forthcoming. There remains to he considered what effect, if 
any, in mitigation of damages thi fact that the plaintiff was deported 
ought to have. 

Now, the preamide of Regulation III of 1818 recites that reasons of 
Sbato “ occasionally render it necessary to plaoi under personal restraint 
individuals against whom there may not he sufficient ground to institute 
any judicial proceeding, or when such proceeding may not bo adapted to 
tho nature of the case, or may for other reasons bo un advisable or impro¬ 
per.” Thoroforo under the terms of this Regulation the Governor- 
General in Council may, for reasons of state, place under personal 
restraint not onlv persons against whom there is no sufficient 
ground for instituting a judicial proceeding hub also porsons against 
whom the insitubing of judicial proceeding? would ho improper. That) 
the reasons for tho determination are kopt soorob. both from tho 
person deported and the public, sufficiently appear? from tho third reoi- 
bal in tho preamble : And whereas the ends of justice require that . . . 

the person affected thereby (/. e.,I the determination of the Governor- 
[9021 General in Council to place a person under restraint) should at 
all times ho allowed freely to bring to tho not.ico of tho Govornor-Gonera. 
in Council all circumstances rolating ... to tho zuprosed g r onnds 
of such determination.* Is if, to ho suggested, in those circumstances, 
whom neither the plaintiff nor the public know the reasons for his deport¬ 
ation. and where the only ovidonco before tho Court is the plaintiff’s 
own pos'tive to Q timonv that he has boon guilty neither of sedition nor of 
tampering with tho lovalty of tho troops, that tho Court should bake into 
consideration in reduction of damag e the fact that the plaintiff has boon 
doporbod as ovidonce a'looting his gonoral character and reputation? «I 


586 


86 Cal. 908 


UUJ LAJPAT RAI V. “ THE ENGLISHMAN ” 

think not. It) would, in my opinion, be contrary to the spirit of the 
Regulation to bake the fact of the deportation into consideration in assess¬ 
ing the damages. 

It may ho that one of the reasons the framers of the Regulation had 
in view in providing that the reasons for the deportation should not be 
disclosed was to protect the deported person from having the fact of the 
deportation put against him in evidence as affecting his general charactei 
and reputation. For, if two different inferences are by the terms of the 
Regulation capable of being drawn from the fact that the plaintiff was 
deported—one that ho had been deported for the commission of a criminal 
offence, the other that he bad been deported, not for having committed 
any offence, but in order bo maintain the tranquillity of the country- I 
think the Court is not at liberty to presume that the plaintiff was deported 
for the commission of a criminal offence. Moreover, it would be a gross 
hardship on the plaintiff if the faot of bis deportation was admissible in 
evidence as affecting his general character, for the plaintiff nob knowing 
the reason for his deportation, is absolutely debarred from showing that 
the Governor-General in Council made a mistake (if the plaintiff was 
deported for any special reason other than that of maintaining the 
tranquillity of the country) as to the reasons they thought fft to deport 
him. The more I study the Regulation the more convinced I am that 
the framers of the Reglation never intended that the fact of a 
£903] person having been deported under the provisions thereof should be 
admitted in a Court of law as evidence affecting the character of the per¬ 
son deported. In these circumstances, I do not intend to take into 
consideration as a ground for mitigation of the damages the fact that the 
plaintiff was deported. 

I have reviewed how fully the serious nature of the charge made 
against the plaintiff, the reckless statement of facts on which it is founded, 
the setting up by the defendants of a plea of justification which was not 
withdrawn until after the trial had opened, and that no expression of 
regret has been made by the defendants. It only remams bo call attention 
bo the motive that the writer had in view, namely, to raise in the minds 
of the public a sense of the danger and insecurity they would be in if the 
plaintiff w^s “ released, for years bo come.” The writer has endeavoured, 
to give effect to that motive by giving to the public faobs, which are now 
admittedly false and comments which I hold to be unfair. 

In these circumstances, I think, the damages to be awarded must be 
very substantial; to do otherwise would, I think, after the course the 
defendants have seen fit to adopt in this case, be wholly wrong. 

Having taken into consideration the whole of the circumstances, I 
think I ought to award to the plaintiff the sum of Rs. 15, 000 as damages, 
and I give judgment accordingly for the plaintiff for that sum. 

The defendants must pay to the plaintiff his costs of this suit on scale 
No. 2. 

Judgment for plaintiff. 

Attorneys for the plaintiff. B. N. Basil & Co. 

Attorneys for the defendants: Sanderson & Co. 
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Kajani Kanta Ddtt v. Emperor.- 

[15th July, 1909.] 

Tr.-.usfn- ojCnminnl C„sc-flrom,ls of TransJ\ ^Opinion /l,,/ 

sivithr c-ts,’ t ii other cvidcnct'—Criminal ProCd'dinr o<h' {Acl 1 ••) - s - 

Tbo doctriuo tbit a reasonable apprehension in the mind of an accused that he 
will not have a fair trial is a sufficient ground for transfer is sound, but in apply¬ 
ing it regard must bo had to the circumstances of each case. 

The more fact that in another case, on other ovidonoe, the ludge has come to 
a particular conclusion is not in itself a sufficient ground for transfer. 

Asimr.il,li \.Go\indu Unithin (1) referred to. 

[Dist. 13 Ur. 1j. J. 032 =15 1. O. 804 ; 05 l- U. 6.V2 — 2.1*0r. L. J. Mj8 .' 37 I. O. 159 ; 
92 I. O. 162.1 


ONE Abhoy Charan Santra was alleged by the prosecution to bo a 
professional forger who used to forge, or cause to be forged, hand-notes 
purporting to be executed in his favour by his enemies or the enemies of 
those who solicited his sei vices for that purpose. His house was searohed 
and eight completed hand-notes, ostensibly executed by different persons 
in his favour, and several such documents in an unfinished state, were 
found. Among them were two notes purporting to be executed by one 
Khoda I lux for Rs. 60 and by Sital Prosad Ghose for Rs. 725, respec¬ 
tively, and three notes by Prahlad Das and his aunt, Teni Mayi, 
Jadu Pal and Mahondra Pal and his brother, Hriday, tenants 
of the petitioner, for various sums. A number of prosecutions was, 
thereupon instituted on account of these notes. In tho first of these cases 
Abhoy was committed with one Jogeswar, charged under sections 467 and 
474, Indian Penal Codo, in respeot of tho note (Ex. 2; bearing Sital 
Prosad's signature, and with Pasunta Kumar Samanta, charged under 

sections 467, | j- and 474, Indian Penal Code, in respect of the [908] note 

(Ex. 5 containing Khoda Box's signature. The offences were tried separa¬ 
tely by Mr. E. E. Forrester, Sessions Judge of Bankura, who convicted tho 
respective accused in two judgments passed on tho 12th Juno 1909. and 
sentenced them to five yeais’ rigorous imprisonment. In both trials, he 
admitted in ovidenco tho other hand-notes found in Abhoy’s house and 
held them to be forgeries. 

In Evipcror v. Jogeswar and Abhoii he made the following observa¬ 
tions :— 

“ As cvidcnco of guilty knowlodgo and system l would refer to the oases of Jadu 
Pal, Prahlad Pas and Mahondra Pal. Notes of hand purporting to he oxeouted by 
these mon wore, found in Abhov’s houso (Kxs 7. 8 and CP. They all deny execution, 
and the surrounding oircumstanoos established go to show that their statements are 
true, it is shown that thoy were all simultaneously involved in a dispute with tho 
landlord, Rajani Kanta Putt, naib-nazir of this Court, and it is proved by letters found 
both in Abhoy's and Putt's houses that these mon were friends, and wore in correspon¬ 
dence with each othor about, some litigation. I hold that these throo dooumeuts are all 
forgeries. 1 am satisfied that other notes of hand found in Abhov’s houso were for¬ 
geries to Abhov’s knowledge, and it is. therefore, a fair inference based upon this cir¬ 
cumstance and tho othor evidence in tho case, that Abhov know that Kx. 2 was a 
forgory." _ 
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In his judgment; in Emperor v. Basanta Kumar Samanta and Abhou 1909 
C haran & antra there was the following passage :— July 16. 

“ Should, however, the charge of forgery fail in the Appellate Court, I may say QaiMlNAD 
that I am satisfied upon the evidence produced that the notes of hand found in Ablioy 's RgyiSiON 

house, which purport to bear the signatures (i) of Prahlad and his aunt, Teoi Mayi, _ 

(ii) of Jadu Pal, and (iii) of Mohendra Pal and his brother, Hriday, are forgeries ; and gg q 904=10 
therefore, even if there were no other evidence, it is a just inference from the existence (j r ^ j 244 
of these forgeries in Abhoy’s possession that he knew that Ex. 6 was a forgery.’ = g j’ q gg 

The petitioner was committed by the Additional District Magistrate 

of Bankura charged under sections 4 ,-^ °* b h° Penal Code abetment 

of the forgery of a hand-note purporting to be executed by the said 
Prahlad Das and his aunt, Teni Mayi, in favour of Abhoy, and the case 
stood for hearing, in the tile of Mr. Forrester, on the 28th June. 

A Rule was issued by Ca^PEuSZ and Ryves JJ. on the District 
Magistrate of Bankura to show cause why the case against the petitioner 
should not be transferred for trial to the Assistant Sessions Judge on the 
ground that the Sessions Judge, [906] in delivering judgments in two 
other cases, on the 12th June, had expressed certain opinions unfavourable 
to the petitioner. The learned Judges further granted permission to the 
Sessions Judge to make the proposed transfer himself if he thought it 
expedient. The Rule now came on for hearing. 

Babu Atulya Charon Bose, for the petitioner. The Sessions Judge, 
on the two trials in respect of the hand-notes in the names of Sital Prosad 
and Khoda Bux, admitted in evidence tho other documents found in 
Abhoy’s house, and among them the note which is the subject of the 
present case. He held them all -bo be forgeries, and dealt in his two judg¬ 
ments tpeoifioally with the present note, and expressed an opinion un¬ 
favourable to the petitioner. 

JENKINS, C. J. and Caspbhsz J. Without in any way detracting 
from the doctrine, which we accept as sound, that a reasonable appretun- 
sion in the mind of the accused that he will not have a fair trial is a suffi¬ 
cient ground for transfer, we at the same time hold that in applying that 
doctrine regard must be had bo the circumstances of each case. The mere 
faot that in another case, on other evidence, the Sessions Judge may have 
come to a particular conclusion is not in itself a sufficient ground for 
transfer: and that has been decided by a Division Bench of this Court in 
Asimaddi v. Govinda Baidya (1). On the facts of this case we hold that 
there should not be a transfer. We feel confident that the learned Sessions 
Judge, in dealing with the case now under consideration, will nob allow 
his mind to be in any way influenced by any evidence that was adduced 
before him in the previous case or by any opinion which he then formed 
on that evidence, and that he will deal with the case without any kind of 
bias by reason of his decision in the former case. We, therefore, on the 
facts of this case, discharge the Rule. 

Buie discharged. 



(1) (1897) 1 0. w. N. 426. 
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Before Mr. Justice Fletcher. 


UVIL - Mati Lal Raha u. Indra Nai’H Banners.* 

36 0 . 907=3 [26th May, 1909.] 

J.C 831-13 jjibei—Master ann Cir\MU—l J H>liLnii»n—Libel hi / Servant—Scope of cmpioyjnent— 

C. W N. Trad* Libel—LioU on hinn—Partirs—Privilege—Privileged Occasion—Maltcc— 

Evidence of Malice. 

A master ig liable for a libel writteu and published by his servant within the 
goope of his employment. 

Citizen's la t e Assitrnncc '<>. v. Pro on (i) followed. 

In a suit for linel defamitory ol a linn, all the partners should join as plaiu* 
tiffs. 

Lc l t\no v. 1/ 1 ioithnson (0 and liohi,is.m v. March-ant (3) referred to. 

' Where there oo-exists an interest in the sabjeot-matter of a eommunioatiou* 

both in the party making it au i in the party to whom it is made, the oooasion is 
a privileged one. 

Hunt v .Great Sort hern l<a:lir,ni (4* followed. 

Where the oooasiou is privileged, i.ho burden of proving aotual malioo, lies on 
the plaintiff. 

Ilebilitch v. Mad iiminc (51 referred to. 

To prove malioe, oxtrinaio evidence of malice is not ueoessary. The words oi 
the libel and the oiroumgfcances attending its publication may themselves afford 
evidence of malice. 

Clark v. Moigneux (G Laughton v. L'lu l A shop .»/ Conor and Min (7), Sovil v. 
Line Arts and General Insurance V. (8* and Gilpin v. I-oieUr (9* referred to. 

Original Suit. 

This action was instituted by the plainbitls, Mati Lai Raha and 
William Joseph Mumfoid, partners in the Asansol Coal Syndicate, against 
India Nath Bannerjee and his son, Atindra Nath Bannerjee, for a libel 
alleged to have been published on the 25th July 1B0S. 

[908] It appears that in 1902 India Nath Bannerjee opened a 
colliery in the mouza Jote Janki, since which date his coal was sold and 
known in the market as “ Joto Janki” coal. In close proximity to his 
colliery were situated two other collieries, one belonging to the Singaian 
Co. and tho other to ono P. K Chatterjee -the coal from those collieries 
being known as ‘ loposi” and “ New Toposi,” respectively. The ooal 
produoed from all three collieries was known in the market, as " second 
class ” coal. It was established in evidence, however, that the coal 
produced from Indra Nath’s pit was suporioi to the coal produced from 
the other two pits, and that tho " Toposi” coals were about the worst on 
the market. 

In May and June 1908, the Eastern Bengal State Railway called for 
tenders for tho supply of coal for use on their Railway. Indra Nath 
Bannorjoe’s 6rm, Messrs. Bannerjee Santan, tendered for the ooal, and in 
accordance with the practice of tho Railway, two wagon loads of " Joto 
Janki” ooal were supplied for the purposo of testing. The ooal was duly 

* Original Civil Suit No. 7 18 of 1909. 

(1) [I'.iOij A. 0. 423. (6) (1875) L. R 3 0. 13. D. 237, 247. 

(2) (1848) 1 H. L. 0. *87. (7) (1872) L.R.4P 0. 495, 60S. 

(8) (1845) 7 Q. B 918. (8) [1895] 2 Q. B. 156, 170, 

(1) [I891J 2 Q. B. 189, 191. (9) (1854) 9 Kx. 615. 

(5) [1*94] 2 Q, 13. 64, 53. 
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bested and found bo be satisfactory. Tlie result of the best was reported 

to head-quarters on the 28th June 1908. 

On the 30th June 1908, the plaintiffs submitted their tender includ¬ 
ing therein 30,000 tons of “ Jote Janki” coal, at a price 3 annas a bon less 
than that quoted by Banner jee San tan. No sample oi the Goal tendered 
was delivered to the Railway at the time, nor offered to them until after 
the date of the alleged libel. It, moreover, appears that on the 30th June 
1908 the plaintiffs had no coal coming from the mouza Jote Janki. On 
the 1st July 1908, however, they entered into a contract with P. K. 
Chabberjee for the purchase of 24,000 tons of steam coal from Jote Janki 
Colliery.” 

On the aOth July 1903, the Railway authorities accepted the plain¬ 
tiffs’ tender to the extent of 24,000 tons and Bannerjee Santan s tender to 
the extent of 6,000 tons. It was established in evidence that the Railway 
authorities accepted the plaintiffs’ tender without test, owing to the very 
satisfactory test Bannerjee Santan’s ooal had stood in the belief that the 
coal tendered for by the plaintiffs was coal of the same quality. 

[909] On the 23th July 1908, the following letter, which was the 
libel complained of, was written and despatched by Bannerjee Santan to 
the Railway authorities :— 

“ 4, Ram Haci Uhose’s Laue, 
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BANERJEE 8ANTON, 


Champatollah, Galoutta, 
25t7z July 1908. 


Colliery Proprietors and Zemindars 

“ To the Manager, E. B. 8. Railway, 

Dear Sir, 

W© beg to bring to vour goodself’s notioe that the Aaausol Goal S\ndioate have 
no colliery at or near Jote Janki. We have to iuform you that there is no other 
°olliery in Jote Janki, save what we are working. We beg to oncloso herewith copy 
of our letter of date to the Asansol Goal Syndicate. We wonder how the Railway 
authorities have accepted their tender without making enquiries about the parties and 
also without trying their coal. We are compelled to write this letter just to safeguard 
our interest for these people will buy and supply any and every sort of cheap coal bo 
make some profit with the oontraot in the name of Jobe Janki ooal, and there will 
consequently be bad reports on the quality and the name of our Jote Janki coal will 
be spoiled in your Railway. 

Thanking you in anticipation for your prompt aotion in the matter. 

Yours faithfully, 


Banerjee Santan." 

This lebber was actually written by Atindra Nath Bannerjee who 
was engaged in the Calcutta Office of the firm of Bannerjee Santan, and 
whose duty it was to do such of the correspondence as was required to be 
done in English. Atindra was originally joined as a defendant, but died 
during the pendency of the suit. 

On receipt of the above letter, the Railway authorities caused 
enquiries to be made, and discovered that the Asansol Coal Syndicate had 
no oolliery at Jote Janki. Thereupon on the 1st August 1908 the 
Locomotive Superintendent of the Eastern Bengal State Railway wrote bo 
the plaintiffs, enclosing Bannerjee and Santan s letter, and the result of 
the enquiries instituted thereon, and calling on the plaintiffs to show 
cause why the contract for 24,000 tons of Jote Janki steam coal should not 
be annulled under the oiroumstanoes. The Railway never in fact oo 
delivery of the ooal contracted to be delivered by.the plaintiffs. 





86 Cal. 910 


INDIAN HIGH COURT REPORTS 


[Yol. 


1908 

MAY 26. 

ORI01NAL 

Civil. 


C W. N 
1166. 


This suit was instituted on the 10th August 1908. The plaintiffs 
alleged that the defendants falsely and maliciously [910] wrote and 
published of the plaintiffs in the way of their trade as co’liery proprietors 
and agents and coal merchants, the words contained in the letter of the 
25th July 1908, meaning thereby that the plaintiffs cheated or were guilty 
36 C. 907 = 3 of fraudulent practices in their trade, and that by reason of the publication 

Hbel the plaintiffs had been injured in their business and had 
suffered loss of credit and reputation ; and they claimed Rs. 50,000 as 
damages. 

Several pleas were taken in defence. It was submitted that the suit 
was bad and defective for non-joinder of necessary plaintiffs, inasmuch as 
one Alf Ogilvie and one P. B. Ghose, who were partners in the Asansol 
Coal Syndicate, had not been joined as plaintiffs. Without admitting the 
writing and publication of the letter complained of, the defendant alleged 
that th^ words therein contained were true in substance and in faot, and 
denied the meaning sought to be put on them by the plaintiffs. He fur¬ 
ther pleaded that the statements were privileged, and were made in good 
faith on a privileged occasion for the protection of his own interest to a 

person also interested. Finally, he denied that the plaintiffs had suffered 
any damage. 

Mr. Buckland and Mr. Stokes, for the plaintiffs. 

Mr. B. C. Milter and Mr. Pugh , for the defendant, Indra Nath 
Bannerjee. 

Cur. adv. vult. 

F LETCHER T. In this suit the plaintiffs seek to recover damages 
from the defendants for libel. 

It appears that the defendant, India Nath Bannerjee, is the owner 
ol a collieiy in the raouza .Tote Tanki. In close proximity to his colliery 
are situated two other collieries, one belonging to the Singaran Colliery 
Co. and the other to P. K. Chatter jee, the bitter of whioh is or was until 
recently oalled the Now Toposi Colliery. In or about the year 
1902 the defendant Indra Nath opened up this colliery, and his ooal 
was sold in the market as ‘Tote Janki coal. From the evidence 

r'oi?! 011 01 the defendant, whioh 1 accept, it appears that the seam 

L911J worked by Indra Nath was a superior coal to that worked by the 

ingaram Co. and P K. Chatterjee. 1 ho ooal produced from all threo 

pits is, however, coal that is known in the market as ‘ second class coal.’ 

1 here can be little doubt, but that the coal from India Nath’s pit had 

become known in the Calcutta market amongst people who deal in this 

class of coal as Jote Tanki.' The coal from the Singaram Co.’s pit and 

1 . K. Ohatterjee’s pit being known as ‘Toposi * and ‘Now Toposi.’The 

evidence on behaH ol the defondant Indra Nath, especially the evidenoe 

o ft r. Bowrey of Messrs. Macleod Sc Co., the Managing Agents of the 

bingaran Co., is clear as to this. It is also in evidence, as stated by one 

of the plaintiffs’ witnesses, that ‘ Toposi' coals are about the worst on the 
market. 

I have, thereto!e, come to the oonolusion that in the year 1938 coal 
liom Indra Nath’s pit had become well recognised in the market 
amongst people who deal in second class coal as ‘Jote Tanki’ ooal. 

In ft I ay and Tune 1908 the Eastern Bengal State Railway was calling 
for tenders for the supply of coal for use on the Railway. 

India Nath s tiim, Bannerjee Santan, sent in a tender to the Bailway 
and in accordance with the praotice of the Railway Bannerjee Santan 
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supplied to the Railway two wagon loads of their ‘ dote Janki’ coal for the 
purpose of testing. The coal was duly tested in the locomotive^ of the 
Railway and found to be satisfactory. The result of the test was reported 
to head-quarters on June 28th. 

Two days later, on the 30th June 1908, the plaintiffs tendered for 
coal to the Rahway. The tender included 30*000 tons of ‘dote Janki’ 
coal. 

Now, on the 30th June the plaintiffs had no coal coming from the 
mouza Jote Janki. On the 1st July, however, they entered into a con¬ 
tract with P. K. Chatterjee for the purchase of 21,000 tons of “Steam coal 
from Jote Janki Colliery.” No sample of the coal tendered was delivered 
to the Railway nor offered to them by the plaintiffs until after the date of 
the libel complained of. 

[912] The price in the tender sent in by the plaintiffs was less than 
that in tender of Bannerjee Santan by 3 annas per ton. 

On the 20th July, the Railway authorities accepted the plaintiffs’ 
tender and also the defendants’ tender to the extent of 6,000 tons. 


The plaintiffs have not thought fit to call any person in authority 
from the Railway. But from the evidence of the Superintend en of be 
State Railway in the coal-field as to the enquiries that he was directed to 
make, there can be little doubt that the Railway authorities accepted the 
plaintiffs’ tender without a test of the coal, owing to the very satisfactory 
test the defendant’s coal had stood and in the belief that the coal tendered 
for by the plaintiffs was coal of the same quality. On the 25th July, the 
defendant’s firm wrote to the Eastern Bengal State Railway the libel com¬ 
plained of. The letter itself was written by Indra Nath’s son, Atin- 
dra, who was originally joined as a defendant but who dmd during the 
pendency of the suit. Atindra was engaged in the Calcutta Office of the 
firm of Bannerjee Santan. It was his duty to do such of the correspon¬ 
dence as was required to be done in English. It is said that he wa<* not 
well acquainted with the English language and that his words must not 
be too closely looked at. To this I am unable to assent. If a firm 
choose to employ as their correspondent a person insufficiently acquainted 
with the language in which he is to correspond, they must bear the con¬ 
sequences. To complete the story: on the 1st August, the Locomotive 
Superintendent of the Eastern Bengal State Railway wrote to the 
plaintiffs calling on them to show cause why the contract given to them 
for Jote Janki’ coal should not be cancelled. To this the plaintiffs 
replied by their letter of tbe 5th August. 

This suit was instituted on the 10th August. 


The Railway have never taken delivery of the coal contracted to be 
delivered by the plaintiffs. 

Now, bhe first point taken by the defendant is that the plaintiffs 
have failed to prove publication. It is said that there is nothing to show 
that any one in the Railway offices [913] had read both the tender and 
the libel, and without reading them both no one would understand that 
the libel referred to the plaintiffs. 

To this argument I am unable to assent. It appears from the letters 
that have been produced that the tender and the letter both came in the 
usual course to the knowledge of the Railway authorities. But then it is 
said that even if this be so, yet as Indra Nath takes no active part in his 
business and the libel was written without the consent or knowledge of 
ludra Nath, he is not liable in respect thereof. This point is, however, I 
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think, covered by the decision of the Privy Council in Citizens Life 
Assurance Co. v. Brown (l). The scope of the servant’s authority is the 
same as the scope of bis employment, and it was the duty of Atindra 
under the defendant’s manager bo conduct the English correspondence. 

I think, therefore, that the defendant is liable for this letter published by 

36 C. 607=3 Atindra in the course of his employment. . 

I. C. 831=13 Next, it is said that one P. B. Ghosh ought to have been joined as a 

co-plaintiff. The libel sued for in the present case is a libel dofamatory 
of the firm. The damages, therefore, sued for are for the injury to the 
joint business, and all the partners should join in such a suit. Lc Fanu v. 
Malcolm son (%), Robinson v. Manhunt 13J ; see also Lindley on Partner* 
ship, p 315. Does then the evidence show that P.13. Ghosh was a partner 
in the plaintiffs' firm ? Now, condition 1 of the General Conditions prin¬ 
ted on the form of tender of the Eastern Bengal State Railway is as 
follows :—" In the event of the tender boing submitted by a firm, it must 
be signed separately by each member thereof.’ lhe tondor was 
signed by the plaintiffs and P. T>. Gho c h—the latter signing above 
the signature of the plaintiff M. L. Raha. lhe plaintiff Mumford, 
who gave evidence, says that P. 13. Ghosh signed as the person 
sending in the tender He was, however, challenged to produce 
tho letter containing the berms of the partnership of the Asan^ol 
[914] Ccal Syndicate. Counsel for the plaintiffs were also challenged to 
call P. B. Ghosh who was sitting in Court along with Mumford. The letter 
of partnership was not produced nor was Ghosh called. I think, there¬ 
fore. t-bat in tho absence of this evidence, and having regard to tho fact that 
any person reading tho cootiact would think that P. B. Ghosh signed as a 
partner, the inference is that P. B. Ghosh is a partner and I hold accord' 


in&ly. 

Wo next come to tho plea of justification. After the evidence of 
Indra Nath Bannerjeo it cannot be seriously urged that, the defendant 
has succeeded on this plea. The statement, that “ these people will buy 
and supply any and every sort of the cheap coal to make some profit 
with the contract in the name of Jote Janki coal” is, I think, a statement 
of faot and not a comment, and such words are libellous per $e 

At the ^ame time if it bad become necessary for me to assess the 
damagos in respect of this libel, I should have had to take into consider¬ 
ation the conduct of the plaintiffs. Tho plaintiffs in their letter of tho 5th 
August 1908, to the Eastern B« ngal State Railway, do not allege that 
they or any one else had ever bought P. K. Chatter joe’s coal as Jote 
Janki coal ; all they say is that Chatterjeo’s coal had been sent by rail 
from the West Jobe Janki Colliery siding. T his falls far short of show¬ 
ing that Chatterjeo’s coal was known as Jote Janki Moreover, the defen¬ 
dant Indra Nath complained to tho Railway authorities of the use by P. 
K. Chatterjoe of tho name of West Jote Janki Colliery siding as the name 
of P. K. Chatter jeo’s siding, and tho Railway Co. altered tho name of the 
siding. In addition to this there is tho faot, as I hold the evidenoe 
proves, that tho defendant’s coal was known in the market as 1 2 Jote 
Janki” coal, and that P. K. Chatterjoe has not produced any oontraot 
prior to that with the plaintiffs on 1st July 1908, under which ho sold his 
coal as “ Jote Janki” coal. I think, therefore,; that tho oonduot of the 
plaintiffs, howovor innocent it may have boon, was largely responsible 



(1) [1904] A. 0 423. 
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in provoking the libel, and if iti had become necessary for me tio assess bha 
damages, I should have had to bake such conduct) into account;. 

[913] The main controversy, however, in this case has been upon 
the plea raised by the defendant that the occasion on which the libel was 
published was a privileged occasion. The ca^e of privilege on behalf of 
the defendant is put on the ground that the defendant had an interest 
in the subject-matter of the communication, and that the Railway autho¬ 
rities had an interest or duty in connection w : th th^ same matter. 

Now, that the defendant had an interest in protecting the name of 
their -Tote Janki coal oannot be doubted, and that the communication 
was sent to protect this interest appears on the face of it, for the letter 
says “we have been compelled to write this letter just to safeguard our in- 
rest. M The Eastern Bengal State Railway had an interest to obtain what 
they had contracted for with the plaintiffs, viz.,'* Jote Taoki” coal. 

If this be so, there can be no doubt that the communication was 
made on a privileged occasion. 

“The occasion had arisen if the communication was of such a nature 
that it could fairly be said that those who made it had an interest in 
making such a communication, and those to whom it was made had 
a corresponding interest in having it made to them. When these two 
things co-exist, the occasion is a privd^ged one, and the question whether 
it was or was not misused is an entirely different one Hunt v. Great 
Northern Bailway Go. fl). 

I accordingly hold that the occasion on which the communication 
was made was a privileged one. 

This being so, the burden of proving actual malice is cast upon 
the plaintiffs: Hebditch v. M^cTlwaine The plaintiff * need not, how¬ 

ever, adduce extrinsic evidence of malice as he may rely upon the words of 
the libel and the circumstances attending its publication. “ It is some¬ 
times difficult to determine when defamatory words in a letter may be 
considered by themselves as affording evidence of malice”: per Branwell, 
L. J., in Clark v. Molynenx (3\ If the language used is “much too 
violent for the occasion and circumstances to which it is applied” [916] 
or “utterly beyond or disproportionate to the facts,” there is evidence of 
malice to go to the jury. On the other band, to hold all excess beyond 
the absolute exigency of the occasion to be evidence of malice would in 
effect greatly limit, if not altogether defeat, the production which the 
law throws over privileged communications ” : Laughton v. The Bishop of 
Sodor and Man (4). Or as Lord Esher said “ a man may use excessive 
language and yet have no malice in his mind” : Nevill v. Fine Arts and 
General Insurance Go, (5). Having given the best consideration I can to 
th° facts in this case, I have come to the conclusion that the words used 
in the libel are not so “utterly beyond and disproportionate to the facts” 
[Gilpin v. Fowler (6)] that the letter by itself is sufficient to prove 
m«lice. There being no other evidence as to malice, I accordingly hold 
that the plaintiffs have not discharged the onus that is on them of proving 
that the defendant was actuated by malice in publishing the libel com¬ 
plained of. In the result, therefore, the present suit fails and must be 
dismissed with costs on scale No. 2. 

Suit dismissed. 

Attorneys for the plaintiff : Leslie and 'Rinds 
_ Attorney for the defend ant : K. K. De . ___ 

‘1) [' 89lHrerB71897T91. U) (1872) L. B. 4 P. 0. 495 598. 

(2) [1RS4] 2 Q. B. 54, 58. (t)) [1895] 2 Q. B. 156, 170, 

(3) (1877) L. R,3 Q. B. D.‘237, 245. (6) (1854) 9 Ex. ; 615. 
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Before Mr. Justice Casperiz ani Mr. Justice Byves. 


Purna Chandra Nandan v. Taraok Nath Chandra.* 


[97th May. 190* 1 .] 


Workmen's Breach oj Contract Act tXIII of IS'S'h Preamble itnl s 1 Artificer , Work¬ 

man or Labourer "—Person entitled to v'ork by contract and to percentage of profits 
—Fraudulent breach of contract—Neglect or refusal to per'erm work—Befusa I 
to work for alleged, breach of contract bp employer. 


A person entitled under bis agreement to have tbo stipulated work perform¬ 
ed on tbo contraot svstem in lieu of pav, and to receive a percentage on tbe 
profits as commission with an annual statement of tbo acoounts of tbo business, 
a percentage of tbe roservo fund as commission in tbe event of tbe firm being 
wound up, and a similar percentage on sums drawn from suob fund at any time, 
is not an “ artificer, workman or labourer” under tbo Aot. 


Tbe neglect or refusal, wilfullv and without lawful or reasonable exouse, to 
perform work or get it performed, as mentioned in s/1 of tbe Aot, must amount 
to a fraudulent broach of tbo contraot, as stated in tbe preamble to it. 


Where, therefore, a person loft h : s employment owing to bis employer's 
failure to furnish him with a statement of tbo business acoounts and to pay a 
percentage of tbo profits, in accordance with tbe terms of tbo contraot:— 

Held , that tbero was no auob negloot or refusal as to bring him within the 
eoope of s 1 of tbe Aot. 

fHef: 7 S. L. R. 100.1 


On the 90bh April. 1907, the petitioner entered into an agreement 
with Khan & Co, of 6 q , Sukea Strent, Calcutta, for service in the work¬ 
shop of the firm, for three years, as a grinder and polisher of surgical 
instruments and cutleries, receiving an advance of Rs. 54, which was to 
be repaid by monthly deductions of Re. 1-8 from his pay. He 
was to reoeive a salary of Rs. 80 per month, and, in addition, 
a 10 per cent, of the annual profits, as commission, upon adjust¬ 
ment of accounts at the end of Assar , and for that purpose he 
was to get a statement of the aocounts. In the evont of the firm 
being wound up he was entitled to 10 per oent. of the reservo fund as 
[918] commission and to a similar percentage on any money drawn 
out of the fund at any time. He was also given the liberty to get the 
work dono by contract in lieu of pay. The agreement contained a olausa 
that if he wilful'y, or without sufficient reason, negleoted to do his work 
or absented himsolf, oxoopb through illness, during the contractual period, 
he would be punishable under Aot XID of 1859, sections 9 and 3. 

The petitioner worked for some time, in 1907, on ft monthly salary, 
and then with the consent of the firm took up the work on contract. In 
March 1908 he reverted to the salary system, and reoeived an increase of 
Rs. 10 per month to his pay. He continue 1 to work bill November 1908, 
but, it was alleged, no adjustment of acoounts was made in 4$$ar, nor 
was a share of the profits paid t'* him, though several written de¬ 
mands for the same were male. In the beginning of December he made 
his last demand, but no notice having been taken of it ho left work on 
the 13bh instant. On the 91st the firm sent him a pleader’s letter 
directing his return to work, but he replied, also through a pleader, refus- 

so ' an Instating the broach of the terms of the contract by the 

* Onminal RovUion No. 431 of 1900. against tbo order of A. Salaoi, Third Preai- 
doQoy Magistral of CUloutta, dated April 10, 1909. 
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firm as his reason for his refusal. On the 23rd March 1909. ^ arac 
Naih Chandra tiled a complaint against him before the Chief Presidency 
Magistrate, under sections 2 and 3 of Act X.I11 of 1859 ; and the case was 
made over to A. Salam, Third Presidency Magistrate, for trial i*.e 

latter by his order, dated 16th April, directed the petitioner to work for 
one year and a half, till the balance of the sum advanced was repaid, and 36^917 -4 
to enter into a recognizance to do so in the amount of Ks. 50. 

Babu Sat at Lh^nctra Boy Chowdnry, for the petitioner. 

Mr. S. Chakrabarty and Babu Eira Lai Chakrabarty. for the 

complainant. _ „ . -r> • 

Caspersz and Ryves JJ. This is a ? Rule on the Chief rres\- 

dency Magistrate and on the opposite party to show cause w y 
the conviction and order under Act XIII of 1859 passed 4 n^ 1 al ? v f 
the petitioner should not be set aside. We have heard L J ® 

learned counsel against the Buie on behalf of the employer an 
the learned vakil in support of the Rule. It appears that, on * e 0 
April 1907, the petitioner entered into an agreement with the firm ot 
Messrs. Khan & Co. to work for them for a period of three years as a 
grinder and polisher of surgical instruments on a salary of Ks. 9 per 
mensem. He received an advance of Rs. 54, and he agreed to repay l y 
monthly instalments of Re. 1-8. He continued to work in the rm or 
about 18 months, and then he left his employment. If the agreement 
stopped short at the point mentioned, it is possible that the case wou 

come within the provisions of Act XIII of 1859. But it seems 0 us > 

having regard to the agreement in this case, that that Act has no app lca- 
tion. We have read the agreement, ana it is quite clear that .there are 
provisions in it under which the petitioner was entitled to privi 
above those of an ordinary artificer or labourer. For ins ance, e a. 

entitled, if he chose, to get the work done by contract. He was also en¬ 

titled to get a statement of accounts annually, and to receive a cei 
percentage on the profits. In the event of the Company being wound P, 
he was entitled to a percentage of the reseive fund. Having rega 
all these circumstances, we are of opmion that the Ac in ques 
no application, and, even if it does apply, it seems to us that the condition 

precedent to the operation of that Act is wanting in this case. The pre¬ 
amble to the Act sets out that it is intended to prevent fraudulent brea 
ches of contract. It may be that the preamble of an Act is not to be 
consideied as part of the aotual Statute. But, although.the w ° rc * 
lent'' does not. appear in the body of the Act, the words use , 

"shall wilfully, and without lawful or reasonable excuse, neglect or retuse 

to perform or get performed such work according to the terms of bis 0 
tract.' The words are for all practical purposes equivalent to the ex- 
pression “fraudulent breach of contract’ mentioned in thei p • 

1 here is no finding in this case that the petitioner willu y . 

reasonable excuse refused to peiform his contract. It is bar 

such a finding could be arrived at. The petitioner left bis oy “ e “'’ h 
says, L920j because bis employers failed to periorm their part ot the agre 

ment. We tnmk the remedy of the parties, it they have any, 1 
Uvn Court. For these r asons, tbe Buie is made absolute. We set aside 

the older of the Presidency M agist rate. ^ absolute. 
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Jagadbandhu Saiia v. Radha Krishna Pal.** 

[ r itb Jane, 1909.J 

$ 

Estoppel—Sale—Mortgage—Unregistered Sale-deed and Mortgage-bond—Transfer of Pro¬ 
perty Act {IV of (832) s. 51 —Suit for possession and mesne profits. 

The principle of e3toppel cannot bo invoked to defeat the plain provisions of a 
statute. 

Pc gam v. Muhammad Yakub (I), Ham Pakhsh v. Mughlani Khanam (j) and 
Karalia Nanubhai v. Mansukhram (3) distinguished. 

[Fol: 24 1. 0.507; Ref: 15 I.O. 32; 70 I C. 1*9=1924 A. I. R. All. 396; 33 Oal 
512 ; Of. 37 Mad. 4*3.] 

Second Appeal by the plaintiff, Jagadbandhu Saba. 

The plaintiff brought the suit for the recovery of khas possession 

from the defendants 1 and 2 on the allegation that, the transfer of 

the lands having failed through the neglect of the defendants I and 2 to 

get. the kobala (executed in their favour for Rs. 100J registered the 

plaintiff was entitled- to recover possession of the land with mesne 

Promts, after deducting the sum of Rs. 10, the earnest money, deposited 
by the defendant. 

The Munsif gave a decree as prayed for, but the Subordinate Judge 
on appeal considered that the equities on the defendants’ side preponde¬ 
rated over those of the plaintiff’s, and tho plaintiff was estopped 
by his conduct from recovering possession, lie [921] accordingly 

m °r j. L the deoree for the un P aid balance of the consideration monoy 
and direoted that the same should be charged on the disputed land. 
Against this judgment tho plaintiff appealed to the High Court. 

Babn Basania Coomar Bose, for the appellant. 

Bobu Bomosh Gh.ndra Senior Dr. Prco Sath Sen), for there- 
spondents. 

Coxe AND Chattehjee, J,T. In this case the plaintiff attempted to 
sell certain land to the defendants for Rs. 110, and put them in possession. 
I hey then attempted to mortgage tho same land back to him with some 
other lands for Rs. 100. Neither tho sale-deed nor tho mortgage - bondTas 

return °f the sum of Rs. 10 paid to him by tho defendants ^ con 
sideratiom The Munsif gave him a dcoroe for khas possession and me=no 

defendants side preponderated over those on the plaintiff’s,that the 
plaintiff was estopped by his oonduot from recovering possession He 

sideration money, ud SelVth^Udstould Klr^oTthe &,£* 

Mukerjeef Subord in a tU u dgo of'wp^li ^ th ° d0 ° rOl) of S “ ri U1 

of Aahutosh Chatterjee, uLii of GWdpu?. datd Ooo 10 1906 m0d ‘ fyin8 th * d90tM 

(1) 0894) I. L. R. 6 All. 844. (3) ,, pm . . ‘ 

(2) (1808) I, L. R. 36 All, 366; 1 ’ (1900) L L ' R ' « Bom. 400. 
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Rs. 100 and upwards sale can be made only by a registered instrument. 
If in the case of such property sale can ue made omy by a registered 
instrument, it appears to us to follow that where a registered instrument 
is not executed there is no saie ; ana it that is the case here, the plaintiffs 
title is not extingui hed and he is entitled to recover possession oi the pro¬ 
perty. lhe learned pleader lor the appellant has cited a number ol cases 
in support of his argument, out the wuids ol the Section are in themselves 
so s mple L y 22j and unambiguous that we do not tnink it necessary to 
refer to those cases in detail. 

On the other hand, it is argued that the plaintiff' is estopped by his 
conduct, having received Rs. 10 as part-payment ana put the deteQdants in 
possession. But you cannot invoke the principle of estoppel to deieat the 
plain provisions of a statute, and we cannot evade the effect of suction 5* 
by holding that the plaintiff is estopped tiorn pleading it. 1 he learned 
pleader for the respondents has relied on two ca^es decided in the Allaha¬ 
bad High Court, namely, Degam v. Matiummad Yakub and Ham Daks it 
v»Muy/nani Khanam (2j. Those cases were different from the one 
which is now under our consideration, and we do not thmk that they bind 

us m any way to hold that the attempted transfer to the defendants in 

is case was a valid saie. Another ca^e referred to is ixaraita Auuuuhai v. 
ansiikhram { 3j. In that case the conveyance was ultimately registered 

th unc ^ r SfcCt u° a 47 of the Kegistiation Act, took eflect from 

0 a ^ e °f sale, lhat case, thereioie, is quite distinguishable from the 
present one. 

fch' ° Ur °^ n ' on » ^hc decision of the Munsif is perfectly correct, and 
is appeal will, therefore, be allowed and tnao decision restored with costs. 

Appeal uUowoa. 


1909 

Junk 7. 

Appellate 

Civil. 

36 C £20=4 
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L923J CRIMINAL REVISION. 

Before Mr, Justice Gaspe-sztand*Mr. Justice Byves. 


Dalmik Pori v . KuuDalad Kuan.* 

LiOth June, i^uy.J 

Ptwedun Code t(A c t'V.-uj L'tti) s. 14< —Use oj Water, dispute relating to —=> 
suv I™ ^ UU d °y. uti c party—order by Magistrate Jvr tin removal under police 

‘injunction by o i\u Court restraining the apposite p^rty J rum nuerjer - 
9 with the Bund—tiuu sequent order uy Magistrate at reeling its removal uy the ponce 

Section 147 of the Criminal Procedure Code contemplates orders directed to 
e parties to the dispute, and does nob enable a Magistrate to enforce his orders, 
passed thereunder, through the agency of the police. 

° f rd0r P asse 4 aome time after the termination of the proceedings under 
• * . the Code, directing the removal of a bund by the police, is without 

jurisdiction. 


Pusupati Nath Bose v. Nando Lai Bose (4) and Lalit Chandra Neogi v. Tarini 
[DJ ersa d Gupta (5) distinguished. 

St. 39 Oal. 56u=-13 Cr. L. J. 1 d 4--.13 I. 0. 1000 ; Expl. 15 0. L. J. 267=12 Cr. L 
J. 319^10 I. G. 6t5.J 


Man- p t * m * ua '- Revision No 401 of 1909, against the order of Jti. EV Samman, District 
gistrate of Monghyr, uated March iuOj. 

11. U694, U B. 16 All. 344. 

U) U90») 1. L. B 26 All >67. 

I#; (1900> I. L. B. 24 Bom, 400. 


(4) (19C0) 5 C. W N. 67. 

(5) (l90i) 5 C. W. N. 335. 
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Upon the receipt of a police report, Syed Naziruddin, Deputy 
M agist i ate of Monghyr, instituted a proceeding under section 147 otthe 
Lriminal Procedure Code between Khodadad Khau and another, as hrst 
party, and Mohunt Dalmir Puri and others, as second party. _ 0 

dispute related to the use of the water of a pyne. lhe first party c aime 
the right to use the water of the pyne as irrigating their inouzah Gunga- 
poio, and denied the right of the opposite party to close it up by a un . 
lhe second party alleged that the pane was used for the lrriga ion o 
the lands of mouzah Barbua of which they held an 8-anna partitions 
share. By his order, dated the 23rd December 1908, tho Magistrate ho 
tnat the residents of Gungapore were entitled to the how of water 
from the pyne, and that tho poople of Barbua had no right to 
[924] obstruct it. He accordingly ordered the bund to be removed, 
lomdding tho second party from erecting any obstruction till they had 
obtaiued the decision of a competent Court adjudging them to.bo entitled 
to do so, and further directed the first party to deposit Rs. 25 for the cost 
of removing the bund, which was to be done under the supervision o 

the police. . .... , 

i ho petitioners thereupon, on the 9th January 1909, instituted a 

civil suit in the Court of tho Subordinate Judge of Monghyr, against the 
tirso party aud another, for a declaration of their right to irrigate the 
partitioned lands of tueir mouzah by erecting a bund aoross the pyne. Un 
the 1 t March, on tho application of the plaintiffs, the Subordinate Judge, 
alter notice to, and heanng, the defendants, granted an injunction restrain¬ 
ing them from removing the bund pending the decision of tho civil suit. 

A copy of the order was sent to tho Magistrate for his information, bub he, 
on the 19th instant, made an order directing the police to remove the 
bund , and the District Magistrate of Monghyr approved of tho same on 

the 29th instant. . . . ae 

bu.hu, Kulwant Sauai, for tho opposite party. 1 he Magistrate has 

jurisdiction to pass an order for tho removal of a buiui : PosupoU Natn 
hose v. Nan.to Lai Bose (lj and Lain Cnandra Ncogi v. Tanni Fennel 

Uupta (2). . .. 

dir. Asgur (Babu Gancndra Nalh Sarkar with him), for the pe 
tionors. 1 ho casos cited are distinguishable, i he question heie is 
whether the Magistrate had jurisdiction to direct the police to remove 
the bund alter the institution of the oivil suit and tho issue of the injunc¬ 
tion. becbion 147 of the Code does not trench on tho jurisdiction ot 
tho Civil Combs, and tho injunction is binding on the second party . In 
re liahnuuuUah f3j, uopt Alohun Muliick v. Taramoni Chowahran* 
(4j and bhurut Chundcr Bancrjeo v. iiuwa Churn Alookerjce (0J» 

[9Z5] CaspeuSZ AND Rives JJ. This is a Rule oalling upon the Dis¬ 
trict Magistrate and on the opposite party to show cause why tho'oider.oi the 
Deputy Magistrate, dated the 19th Maroh 1909, directing the police to see 
that the bund is removed, should not be set aside on the ground that the 
Deputy Magistrate had no jurisdiction to make an order, directing t»he 
bund to bo removed oy tuo police, witmn the purview oi seotion 147 oi 
the Criminal Procedure Code. 

We have hoaid the learned vakil showing cause against the Ruie and 
the learned ouuusel in support of it. It appears that, on the 23rd Deoe 


(lj (1900, 6 0. W. N. 07. 

l‘i) IIdOi) 6 l. vv. n. m. 

[*) 1. L. R. 17 Ml 486 


i4> (a879; 1- It. h 6 0M. 7. 

(6) (1879) * 0. L. R AlO. 
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bar 1908, the Deputy Magistrate passed an order in the following terms-— 

I, therefor* order that the bund, which is an obstruction, "should’be 
removed and order that the second party (the petitioner) should not er ecb — 
any obstruction until they obtain the decision of a competent Court 0R,5IINir 
adjudging them entitled to do such a thing. The first party fthe opposite IlKV,a,0N 
party in. this Rule) should deposit Rs. 25 for the cost of removTn^h-36 C m-M 

thf 11fh 0I f’7 hl0h ^ono 9 u° n0 Un - d0r tha ?u P ,rvision °f the police.” On C. W N 179 
the 11th of January 1909. the petitioner obtained a temporary injunction 1 c - «« 

from the officiating Subordinate Judge of Mongbyr restraining the defen- ““.Si L ‘ J ' 

dants (the first party) from demolishing the embankment in mrestion and ^ 

SI" ^ W th f inJu “ oH «? ™ continued until fSAVer oZt 
The Subordinate Judge observed : the defendants mi«ht move a«ain 

when danger to their property would be imminent, and the Court mOht 

then pass necessary orders after local investigation, if necessary ” A ooov 

of this order was forwarded to the Deputy Magistrate for his information 

The Deputy Magistrate, thinking that the injunction could act against the 

that it a wL° Y ’ n ? ag ' im3S bh9 0riminal Co0 rt, and being of opinion 
that it was imperatively necessary that the bund should be removed before 

the rams set in, proceeded to direct the police to see the bund removed. 

r- ■, Thera i s bh0 refore, unfortunately, a conflict between the 
Civil and Criminal Courts in this respect. Wo, however do 

r»hft? r ° PO c 0 fe ° braVel b0yond bb9 Scope of our Rule. ' We 
coafine ourselves to decide whether the order of the Dennfcv 

Magistrate, dated the 19th March 1909, directing the police to see that 

cue bund is Temoved, was or was nob passed without jurisdiction. 

.. The learned vakil for the opposite party relies on the case of Pa*u- 
piti Nath Bose v. Nando Lai Bose (1), where the learned Judges held 

that, under section H7 of the Criminal Porcedure Code, the Magistrate 
is competent to direct that the obsjruction be removed. This case was 
followed in Lalit Chandra Neogi v. Tarini Persal Gupta '2) These 
cases however, deal with directions made by a Magistrate against parties 

the iqtb r °M 90d, u n ? S ' ?u d arQ QOti aufchoribi0S for fck0 order passed -on 

nrlr ^du a uo h ,'V he presenb caS9 ' some severl W00k0 after the original 
der of the 23rd December 1908 disposing of the case. 

d ° nob find in section 147 of the Criminal Procedure Code anv 

oider^und^^rl'h 0 Le °f sIabur0 iutended the Magistrate to carry out an 

oltrly S9Ct ‘ 0n th9 ag9ncy ° f bhe po,ic9 - The section 

dispute ?i? fc ? S ord0rs directed to the persons who are parties to the 

aX MagiStra l 0 ’ dat0d fch9 19bh Maroh 1909 ' aad make t is Ri b : 

peaceXilTh! th k a V f the Magisbrate is of opinion that the public 

open tThimt u 0 , m COaneofcion wibh bh i 0 embankment, it will be 

1th. Ottanll Se“ b0,h ™ dSr Se “ H »° 107 

Buie absolute. 


(1) (1900) 5 0. W. N. 67. 


(2) (1901) 5 0. W. N. 336. 
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[927] LETTERS P\TENT APPEAL. 

Before Sir Lawrence H. Jenkins, K.CJ.E., Chief Justice , and 

Mr. Justic* Mookerjee. 


Qft 007 . 0 Pratap Nara'N Deo v H^rth vr Sin ih.* 

I C. 656 = 13 [21st-Tune, 1909 ] 

C. W. N. 949. Landlord and tenant—Notice to quit—Denial °f londjnrd’s title in the written 

mint irliether such denial makes Notice winrcessnrii—Reasonable Notice. 


state - 


In a suit for eioebm^nt lindsr tho Rental Tenancy Act, a landlord is not 
relieved of the obligation to givo ^otice to quir, to the tenant, where the tenant 
for the first time denies the title of the landlord in his written statement. 


The notice must ho a easonahle notice, and it need not necessarily determine 
the tenancy at the onl of the vear. It will he for the final Court of fact in eaoh 
case to dotormino what is reasonable notion having regard to all the ciroum* 
stances, and whether it would not he reasonable in the oiroumstancea of the 
particular case for it to determine with the year. 

[Ref-: IA 0. L. J. 9fi = lfi I. 0. 951 ; 34 I. O. 500 "2 Pat. L. J. 4 ; 51 I. C. 11 ; 6$ I. 0. 
19 ; Fol : 20 I. 0. dfifi =17 C. \V. N. 1070.1 


Appeal under section 15 of the Letters Patent by the plaintiff, 
Pratap Narain Deo. 

The plaintiff brought a suit to recover possession of a mouzah after 
determination of a mnstnqiri lease hv a notice to quit, and for recovery 
of arrears of rent for the voars preceding the determination of the lease. 
Defendant, on the 4th of August l q 93 executed in favour of the plaintiff a 
mustaotri lea c e for a t-'rm of seven years. The plaintiff stated in his plaint 
that, on the expiry of the Ease, ho served the defendant with a notice to 
quit, although such notice was unnecessary, and that since then the defen¬ 
dant had been in wrongful possession of the mouzah. 


The defendant pleaded, in'er alia , that the plaintiff had no title, that 
he had a permanent right in the disputed mouzah, end that in any ease 
the suit for recovery of possession should he dismissed for want of proper 
notice. 

The Court of find; in c tanoe found the question of title in favour of*the 
plaintiff, hut dismissed the suit on the ground that no sufficient notion had 
been given, and also incorporated in its decree a declaration that the 
defendant had not a permanent [928] right. On appeal, the lower Appel¬ 
late Court roversod tho docision of the first Court holding that the notice 
sufficient. 


On appeal to the High Court, Doss .1., sitting alone held that the 
notice given was insufficient. His Lordship dismissed tho suit and, 
declining to go into the question of tho pormanonoy of the defendant’s 
holding, restored the dooroe of tho first Court. 

Against this decision the plaintiff preferred the present appeal under 
tho Letters Patonb. 


Dr. Rashbeharq Chose f B bu Joq Clonal G^om with him\ for the 
appellant. In this case the def 'n hint is not ontitlod to a notice ; he has 
sot up a title to himself, and so there has been a disclaimer Section 111 
of the Transfer of Prop irfcy Ac; HV of l q 93) suoports my contention. 
Kizha^bivicihvh Ah-hiVa Valin v. Karutha-^akkakaih Moi Un Kntti (l). 


• Lattois Pat out Appeals Nos. T to 91 of 1901. 

(D (1907) 17 Mad. L. J. 2S7. 
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A tenants, who denies the title of the landlord for the first time in his writ¬ 
ten statement in a suit for ejectmenb, is nob entitled bo a notice to quit : 
Chidambaram Pillai v. Sabapathi Pillai (l). The case of Gopalrao 
Ganesh v. Ki<hor Kalidas '2) also supports my contention. In this case 
the tenant nob only says that he has a p3rmanenb right in the land, bub 
he also denies the title of his landlord. The next question is, whether, if 
the tenant is entitled to a notice, the notice given is a sufficient and 
reasonable notice or not. On looking at the leasi it appears that it is nob 
an agricultural lease; th3 lease not being one for agricultural purposes, 
under section 106 of the Transfer of Property Act, 15 days’ notice expiring 
with the end of a month of the tenancy is sufficient. The dofendant 
being a middleman, and supposing the Bengal Tenancy Act applies 
to this case, he would be entitled to a reasonable notice which 
has been found to be so by the lower Appellate Court : Ra lha 
Gobind Koer v. Bakhal Das Mukherji (3) and Bulhumukh ; 
Dabea v. Kefyutullah (4). In the present oase the lease 
[929] having been granted for a term of years, and the property of the 
lease not being used for agricult ral or manufacturing purposes, the lessee 
must be deemed to be a tenant from month to month, and bis entitled 
only to a 15 days’ notice to quit, expiring with the end of a month of the 
tenancy : x Troilo\ya Nath Boy v. Sarat Chandra Banerjee (5). 

Babu Jogesh Ghunder Boy ( Babu Khetter Mohan Sen with him), for 
the respondent. The defendant is entitled to a notice. A denial in the 
written statement does not operate as forfeiture ; Nizamuddin v. Mamta- 
zuddin (F) and Kali Krishna Tagore v. Gol'im Ally (7). In order to work 
as a forfeiture and to absolve the landlord from giving a notice, the denial 
must be before the institution of the suit. Bengal Tenancy Act applies to 
the facts of the case ; the lease is an agricultural lease. In the case of 
Umrao Bibi v. Mahomed Bojabi (B), the distinction between the Bengal 
Tenancy Act and the Transfer of Property Act has been pointed out; 
where.the land is agricultural there the Bengal Tenancy Act applies. The 
case of Troilokya Nath Boy v. Sorat Chandra Banerjee (5) does nob apply 
as it was one under the Transfer of Propertv Act. In the case of a yearly 
tenant six months’ notice is a reasonable notice. In the cases of Ki-.hori 
MohunBoy Chowdhry v. Nund Kumar Ghosal (9) and Hemangini Chow - 
dhrani v. Sri Gobinda Chowdhury (10) six months’ notice was considered 
to be a sufficient notice. If the notice on the face of it is unreasonable, 
the Court can see whether it is so or nob. 

Dr. Ghosh , in reply. 

Jenkins, C. J. This is a suit brought to recover possession of a 
mouzah and for incidental relief, on the allegation that the plaintiff is the 
proprietor, zemindar and holder of Lachmipur estate of which this mou¬ 
zah forms part. It is said that the mouzah was held by the defendant’s 
father under several mustagiri settlements and has now devolved oh them. 

[930] By way of defenoe it is pleaded that the plaintiff has no title, 
that the defendants have a permanent right, and that in any case the suit 
for recovery of possession cannot succeed for want! of proper notice The 
plaintiff’s title is established, and both the lower Courts have decided 

( 6 ) (1900! I. L. R. 28 Cal. 135. 

( 7 ) (1836* I. L. R. 13 Cal. 243. 

18 ) (1839) l. Ii. R. 27 Cal. 205. 

(9) (1897) (. L. B. 24 Gal. 720. 

(10) (1901) I. L. B. 29*0 »1. 203. 
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1909 against the plea of permanent right. The first Court held that no sufficient 
June 21. no tj ce determine the lease had been given, and on that ground it dismis- 
Lettbrb S0( ^ the suit, but at the same time incorporated in its decree what in effect is 
Patent a do laration that the defendants have nob a permanent right. The lower 
Appeal Appellate Court considered that sufficient notice had been given, and 
36 0 927 - 2 therefore passed a decree in the plaintiff's favour. On appeal to the High 
1 C 666~13^ our t' Mr. Justice Lai Mohun Doss held that the notice given was in* 

C W. N. 949. sufficient. He dismissed the suit, and declining to go into the question of 

the permanency of the defendants’ holding, ho restored the decree of the 
first Court. This decree was not, therefore, in conformity with his judg¬ 
ment, because the decree of the first Court asserted the permanent right 
on which the learned Judge, Mr. Justice Lai Mohun Doss, in the course of 
his judgment declined to decide. On appeal before us, the principal 
question has been as to whether notioo was necessary, and if necessary, 
then whether proper notice had been given. It has been contended that 
notice was nob necessary, because there was a disclaimer which relieved 
the plaintiff from eny difficulty that he might otherwise have been under, 
by reason of the insufficiency of the notice. Dub this disclaimer on which 
the plaintiff relies was not prior to suit but is an inference to be drawn 
from what is said to be a denial of title in the written statement in this 
suit. Even if the written statement be treated as a denial of title, still 
I am of opinion that this did nob relievo the plaintiff of the obligation to 
givo notice, if notice was required. In favour of the view that there was a 
disclaimer which rendered notice unnecessary, reliance has been placed 
principally upon a decision of Sir Charles Sargent in Qopairao 
Qarssh v. Kishor Kahdas (lb I doubt whether the point really 
arose in that case, for it appears from a* passage [931] in 
the judgment of the Subordinate Judge, as reproduced in the report 
of that case, that in view of the pleadings and the oonduob of the suit the 
defendant oould not properly have been allowed to roly on the absence of 
not’ce. Bub in any case that decision cannot now bo regarded as estab¬ 
lishing tho proposition that a denial of titlo made in the written 
statement for the first time, absolvos tho plaintiff from the neoossiby of 
giving notice. This, I think, is to be gathered from the subsequent 
decisions of the Bombay High Court. In Purshotam Bapu v. Dattatraya 
Rayaji (2), Sir Charles Sargent recognised that there woio other decisions 
which wore opposed to his determination, for in tho course of his judg¬ 
ment ho said : — 4 It is not neoessavy to express an opinion on that view 
of tho rights of tho parties in the gen ual case, as hero the defendant Ho. 
4, who is tho real defondant, having purchased tho .third defendant’s 
interest, not only alleged by his written statement that his alienor was a 


permanent tonant, but also that tho defendant No. 3 had not received legal 
notioo to quit; meaning, that oven if ho wvro only a yearly tenant, as 
alleged by tho plaintiff, tho latter had not given him the legal notice and 
could not recover in ejectment. Having thus pleaded an alternative 
defence, as he was entitled to do, tho de fendant cannot, wo think, be 
regarded as having consented to tho contract of yearly tenanov being 
troatod as cancelled." Now, in this ease there is this alternative defence, 
and an issue has been raised on that basis, so that it is dear that oven 
acoouling to Sir Charles Sargent's own decision in Purshotam v. DMta - 
traya (2), his previous decision would not aid the plaintiff’s contention. 


(1)'(1685)51.^L. R. 9 Bom.* 627 


12) US$8) I. L. R. 10 Bom 669. 
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The matter does not rest there. In Vithu v. Dhondi (i), Mr. Justice lg09 
Telang puts the doctrine of disclaimer on its proper footing. He there June 21 . 
recognises the distinction between a disclaimer operating as a waiver of — 
the requisite notice in a tenancy determinable by notice and a disclaimer ^ttebs 
operating by way of forfeiture in the case of a lease for a fixed term ; 

and he goes on to decide that even if there had been any disclaimer, _ * 

its occurrence after the institution of the suit would prevent the 36 C. 927-2 
[9321 plaintiff from succeeding without proof of a legal notice to quit. In * 656=13 

Dodhu v. Nadhavrao Narayan Gadre (2), Sir Charles Sargent recognized C ‘ 9 * 9, 
the authority oi ,Vithu v. Dhondi il), so that it is clear that Dr. Rash 
behary Ghose’s argument, so far as it is based on Sir Charles Sargent’s 
decision in Gopalrao Ganesh v. Kiskor Kalidas 13), has lost the foundation 
on which it once rested. There are cases in the Madras High Court to 
which our attention has been directed by Dr. Rashbehary Ghose and in 
particular the cases of Chidambram Pillai v. Sabapathi Pillai (4) and 
Kizhakkinyakath Abdulla Naha v. Karutharmkkakath Moidin Kutti 

(5). These cases, no doubt, as they stand, support the proposition for 
which he contends, that is to say, that a denial of title in the written state¬ 
ment is a sufficient waiver of notice. But the first of those cases purports 
to rest on Sir Charles Sargent’s decision in the case of Gopalrao Ganesh 
v. Kishore Kalidas , (3) and the second merely to follow the first; whereas, 
we find on the other hand that in a more recent decision reported in the 
case of lena Karuppan v. Subramanian Chetti (6» a different view is 
taken. Turning to the Calcutta authorities we find that the cases of 
Prannath Shaha v. Madhu Khulu (7) and Ntzamudain v. Alamtazuddin 

(8) are opposed to the plaintiff's contention in this case, though it must 
be conceded that the language used in the judgments in those oases does 
not mark the distinction between the waiver of notice in relation to a ten¬ 
ancy determinable by notice and the forfeiture of a lease for a fixed term, 

Then if we turn to the English authorities on which after all these 
Indian cases rest, it is clear on the authority of Doe dem. Lewis v. Cawdor 

(9) that a denial of title after suit does not amount to a waiver of the 

notice to which the tenant is ordinarily entitled. "Whether or not there 

can be a waiver of notice by a denial in the written statement in those 

tenancies to which the Transfer of Property act applies, it is not neces¬ 
sary now to decide; but [933] the conclusion to which I now come is 
that the first point argued before us on behalf of the plaintiff, that is to 

say, that there has been a disclaimer of the plaintiffs' title, which did 

away with the necessity of notice, fails. 

The next point is as to whether sufficient noticewas given. The learn¬ 
ed Additional Subordinate Judge considered that sufficient notice was not 
given ; the District Judge, on the other hand, thought that there had 
been the requisite notice. r ! he facts are that 18 days’ notice was given, 
and it was a notice for the determination of the tenancy neither with the 
year of the defendant's tenancy nor with the end of the Fusli year. In 
order to determine what notice would be right, we must first see what 
the lease was. It has been described to us by the plaintiff as a middle¬ 
man's lease pure and simple. The document has been placed before us, 
and we are unable to accept that view. In certain aspects it must be 


(U (1890) I. L. R 16 Bom 407. 
(2) (189<j) I. L. R. 18 Bom. 110. 
(8) (1886) I . L R. 9 Bom. 627. 
(4) (1891) l Mad. L. J. 218. 

(6) (1907) 17 Mad. h. J. 287. 


(6) (1908) I. L. K. 31 Mad. 261. 

(7) (18b6) I. L. R. 18 Cal. 96 

(8) tl9C0> I. L. R. 2b Cal. 186. 

(9) (1884) 1 Cromp. M. & R. 898. 
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1909 regarded as a lease for agricultural purp^se^ and so it does nob come 

JUNE 21. within that part oi section 106 of the Transfer of Property Act which 

provides that “ a lease of immovable property for any other purpose 
Patent 8 deemed to bo a lease from month to month, terminable, on the 

Appeal, P a rt of either lessor or lessee, by 15 days’ rotico expiring with the end of 
— a month of the tenancy.” The state of the authorities on the question of 
36 0 927=2 notice cannot be regarded as satisfactory ; and, all that wo are able to say 
C W N 949 * siting as a Division Dench is, that there must be a reasonale notice and 

' that the notice need not necessarily determine the tenancy at the end of 
a year. Put it will bo for the hnai Court of fact, in each case, to deter¬ 
mine what is reasonable notice having regard to all the circumstances, and 
whether it would not bo reasonable in the circumstances of the particular 
case for it to determine with the year. Even in relation to a middleman’s 
lease pure and simple, it has been said by Mr. Justice Norman in Bun- 
waree Lali Roy v. Mohima Chancier Koonol C), “ that the principle which 
applies to the case of ryats applies to the case of middlemen, and that the 
lattor cannot be turned out by the zemindar without a reasonable notice, 
[934] notice which we are disposed to think should expiro at tho end of 
tbo year.” And tho Darned Judge gives his reasons for this view. Then 
there is a decision, which cortainly is deserving of attention and respect, 
in Rishoii Mchun Roy Chowdhry v. hund'Kumar (Jlus-*l where Sir 
Trancis Maclean C.J. discussed tho question as to the notice to which 
a tenant is entitled before he can be ejected. Jt has been said, and said 
truly, that tho tendency of tho law is to narlow tho held of uncertainty, 
and the growth of law is towards tho substitution of the fixed for the fluid. 
Although it cannot be said that any fixed rule has been established by tho 
cases to w’hich I have roferred, I think they show a tendency in that 
direction, both as to the length of notice and tho time at whioh tho notice 
should expiro; and the low T or Appellate Court may well have regard to 
this tendoncy when it comes to determine, as it must, tho question whe¬ 
ther or not in all tho circumstances of this case reasonable notice has been 
given reasonable, that is to say, both in length and bs to tho time at 
which it was to come into effective operation. 

There only remains one other point to bo noticod, and that is the dis¬ 
pute between tho parties as to whether tho defendants had a permanent 
right incapablo of determination by notice. Tho matter has boon dis¬ 
cussed in considerable detail by tho hist Court. Though the District 
Judge puiports to come to tho samo conclusion, his treatment of the sub¬ 
ject cannot bo acceptod as satisfactory or, indeed, as a compliance with 
seotion 5/4 of the Codo of Civil Piocoduro. The mattor in dispute is one 
of great impoitanco to the parties and deserving of a far fuller discussion 
than the learned District Judge has bestowed upon it; and wo cannot 
accept the fow lines in which ho has disposed of this part of the case, as 
a judgment in accordance with tho law. It is tiuo that this question 
of the permanenoy of tho tenure has not been made a subject 
of appeal to us, but Dr. lvashbehary Chose very properly has 
allowed this quostion to bo raised as ho felt that it would be merely 

roQFn ^ vanfca £° a mistake—an unwitting mistake—on the part 
LydOJ of the learned Judgo, Mr. Justioo Lai Molnin Doss, if that ques¬ 
tion wero not discussed hero ; and it is for this reason that wo have gone 

into the question as to how far the District Judgo has satisfactorily dealt 

with the topio of tho permanenoy of the tenure. It is impossible for us 


(1) U870) 18 W. K. 2G7. 


M U397) 1. L. lb 2-1 Gal. 720. 
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in second appeal to deal with this matter on the materials be loro us. 
At the same time we feel that after this prolonged litigation and the 
expense and trouble it has involved, it would be most undesirable to shut 
out this question, seeing that both parties desire it to be determined in 
this suit. 

We, therefore, reverse the judgment of Mr. Justice Lai Mohun Doss 
and set aside the judgment of tho District Judge, and we send back the 
case to the lower Appellato Court in order that it may bo determined, whe¬ 
ther the permanent right pleaded and set up by the defendant has been 
established, and if that has not been established, then whether 
reasonable notice has been given entitling the Court to hold that the 
tenancy has been determined. Those aro the only points that now remain 
for discussion in the case, and they must be heard and determined by 
the lower Appellato Court in the light of the foregoing remarks 

The costs of the High Court throughout will abide the result. 

This judgment, it is conceded, will govern the other appeals Nos 92 
to 94. • 

Mookeroee J. concurred. 


Appeal allowed ; 
case remanded. 


36 C. 986 (=3 l C. 492=13 C. W. N b66=10 C. L J. 180 ) 

[936] FULL BENCH. 

Before Sir Lawrenee H. Jenkint t K.C.I.E ., Chief Justice, Mr. Justice 
Stephen , Mr. Justice Mooherjee , Mr. Justice Coxe and 

Mr. Justice Chatterjee. 


Banohharam MaJUMoar v. Adyanaih Bhatxachaujee.* 

[28th June, 1909.] 

Debt — Succession Certific:- ic — Success! or* Ccrtijicotc Aci {\'I1 oj 1889) s. 4 

In the case of x debt existing in the life oi the creditor which did not become 
payable until after his death, his heirs cannot obtain a decree without the pro¬ 
duction of a certificate under the Succession Certificate Act. 

Nemdhun Hoy v. Bisscss.iri Kwnuri (1) overruled. 

[Ref: 1 * C. L .J. 127 = 16 C. W. N. 14=11 1. 0. 422 ; 15 C. W. N. 1013=10 I.C. 837 ; 
33 I. C. 157; 85 Mad. 162.3 

Reference to Full Bench. 
t The order of reference was as follows :— 

The facts of this case are as follows :—The defendant, Banchharam Majumdar, 
borrowed of Madhabananda Bhattacharjee Rs ol and passed do him a hand-note dated 
<^7th Ashar lSli (l 1th July lbi4). It has been found, as a fact, that there was an 
agreement between them that the money was not to be payable until the end of 
Chaitra 1311. On the fclst Ghaitra 1311 (l3th April 1905; Madhabananda died. This 
suit was brought on 15th April, 1908, by the present plaintiffs Adyanath Bhattaoharjee 
iflf\^ U * a< ^ ana th Bhattacharjee as heirs of the late Madhabananda!! It appears that the 
loth and 14th of April 1908 were holidays, so that the suit was filed within time, if the 
date for payment be taken as 13th April 1905. The Munsif, exercising the power of a 
omall Cause Court, passed a decree in favour of the plaintiffs. The defendant presented 
a petition to this Court and obtained a rule on two grounds—(i) that the suit was 
barred by limitation, and (ii) that the plaintiffs could not obtain a decree without a 
succession certificate The Bench who disposed of that rule remanded the case to the 
bmall Cause Court for a definite finding (which has now been arrived at) when the 
money was actually payable. On that turned the question of limitation, which has 
dow been decided in the plaintiff’s favour. They, however, reserved the second ques¬ 
tion, as it was then unnecessary to decide it and it might involve a reference to a Full 

•Referenoa to a Fall Bench in Civil Bale No. 929 of 1909. 

(1) (1898) 2 O.W.N. 591. 
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Bench. Tbc contingency which their Lordships contemplated has arisen ar.d the case 
has again come up to this Court on tho question of the succession certificate. The 
pLiiutilts rely upon the case of Sciivlhari llinf v. Bisscssuri Kum.iri ( 1 ) in 
which it was held that tho Succession Certificate Act of lb3J refers only to such 
debts as the deceased could sue upon, that is to say, debts actually [937] falling 
duo in his life time. W ith all respect to the learned judges who decided that 
36 C 936=3 CliFC ’ v, ° arc nna 'de to agree with them on this point. Them appears to bo nothing 
1 C 492=13 k' 110 *' ct i'-jli to wan.mb such a limited meaning of the word “debt,” while the 

C* W N 966 e ^ ect °‘ fl uch a construction would bo in many cases to defeat one of the main objects 
= 10 C L J Act, which is to afford protection to parties paying debts to tho representatives 

180 of deceased persons. Tho definition of-fche word “debt” in section 4 (2) does nob, in our 
opinion, justify the restricted construction pub upon it in the case cited. Taken, as it is, 
throughout the Act in conjunction with “securities” as defined in section 3 (2) there 
seems to be no good reason for so curtailing the ordinary meaning of the word “debt.” 
The view taken in tho case cited has boon expressly dissented from by Allahabad High 
Court in the case of Alulul Korim Khun v. Mugbul-unmissa Begum (;), the ratio deci¬ 
dendi of which case commends itself to us. The case of Runchonius Nuthulhai v. 
Bh tgubhai l\nmunundu$ (3) is distinguishable. It was a suit for tho rent of oertain 
premises which was due from April 18S9, tho two deceased lossors having died in 
January ls8^ and January 1^-89, respectively, and which, as Sir Charles Sargent C. J. 
said, ‘formed no part of their estates at the time of their respective deaths.' 

“Wo accordingly refer for a decision of a Full Bench tho question whether, in the 

case of a debt payable after the death of the creditor, his heirs can sue and obtain a 

decree without the production of a certificate under the Succession Certificate Aot (VII 
of 1899.) 

In this Oils 9 the amount at stake is small, but tho question is one of very general 
importance, as the Aot is constantly before tho Courts,” 

Bdbu Brajendranath Chatterjee , for the petitioner. ‘Debt’ has no* 
been defined in section 4 of the Succession Certificate Act. It must, there¬ 
fore, be taken in the ordinary sense. ‘His’in the section refers to debt - 
or 1 he intention of the Legislature is apparent: see clause (2). ‘Debts’ in¬ 
clude debts payable after death of creditor. In Kemdhari Boy v. bissessari 
lutman (lj, wo are not told why the learned Judges thought that the word 
debt was nut taken in the ordinary sense. From tho meaning of the word 
in sections i (4), 6 (/J, 9 (1), i3 Uj. 16, 21 (I) and (2), etc., it is appa¬ 
rent the general meaning is intended : Abdul Karim Kuan v. Aluqbul-un 
mssa B'Qcim i2j. 

babu Pravash Chandra Mitter , for the opposite party. The word 
usee in the Act is debt and not claim.’ Debt ’ means ascertainable 
claim and ono that tho creditor can sue for : Booth v. Trail ( 4 ). 

[938] [Jenkins C. J. Soe seotions 3 (2) and 8. How, without a 
certificate, is a creditor to sue on a promissory note with interest ?] 

Perhaps Webb v. Station (h) is in your Lordship’s mind. 

L'Jknkins C. J. Can you say tho debtor was not the debtor of tho 
deceased V] 

,i Sabju Sahib v. Noordin Sahib (6) is in my favour. On the merits, 
tbe High Court should not interfere in this case. 

Babu Brajendranath Chatterjee t in reply, 

Jenkins C. J. Tho question referred for our dooision is whether in 
tbo case of a debt payable nftor tho death of the creditor, his heirs can sue 
and oi tarn adocioo without the pioduotion of a certificate under the 
succession Certificate Aot. Although the meaniDg of the relerenoe is 
dear, I would myself have preferred to have made it more preoisely appli- 
oable to the oiroumstance s of this ease, and I think we should do that 

W) 11883) 12QBD. 8^ 

(6) (18bS) 11 Q B. D. 618. 

(«; 11898) I. L. R. 33 Mad. 189, 114 . 
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and treat the reference as though it ran in these terms, whether, in the 
case of a debt oxisting in the life of the creditor, but which did not become 
payable until after the death of the creditor, the heirs of the creditor can 
sue and obtain a decree without the production of a certificate under the 
Succession Certificate 'ct. The case is to bo determined on the terms of 
section 4 of the Succession Certificate Act which says, no Court shall pass 36 C 936=3 
a decree against a debtor of a deceased person for payment of his debt to i. C 492=13 
a person claiming to be entitled to the effects of the deceased person or to c J* 

any part thereof except on the production, among other things, of a cersifi- ^ 80 
oate granted under this Act and having the debt specified therein. Had 
it not been that there was a previous decision of this Court to the opposite 
effect, I should have thought it clear beyond argument that a debt, such 
as is described in the reference ai amended, m ist necessarily come within 
the terms of section 4, sub-seoticn (1), clause a). To begin with, there can 
be no doubt that a debt, such as is described, is a debt, for I take it to 
be well established that a debt is a sum of money which is now payable 
[939] or will become payable in future by reason of a present obligation. 

That is the definition given by Lord Justice Lindley in the case of Webb 
v. Stenton (1). Why should not the ordinary meaning of the word ‘ debt’ 
be ascribed to it in section 4 ? I fail to see any reason. If we look at the 
title of the Act, the preamble and the general scope and provisions of the 
Acfc.it is clear that a present debt, though payable in future and in the 
circumstances actually only payable after the death of the creditor, is a 
debt within the terms and operation of the Act. 

I, therefore, would answer the reference by saying that in my opinion 
in the case of a debt existing in the life of the creditor which did not 
become payable in the circumstances until after his death, bis heirs cannot 
obtain a decree without the production of a certificate granted under the 
Succession Certificate Act, or otherwise complying with the provisions of 
section 4 ot that Act. Having arrived at this conclusion, it only remains 
for us to consider how we should deal with the case. Mr. Pravash Chandra 
Mifcfcer has asked us not to enforce the provisions of the Succession Certifi¬ 
cate Act against him, and has drawn our attention to the fact that this is 
an application to the High Court under section 25 ol the Small Cause 
Court Act, where interference is a matter of discretion. But this is not 
a matter as between the parties to the suit; it goes much further, because 
if the plaintiff is nob compelled to take out a certificate then to the extent 
of that concession made in his favour, the general revenue will suffer. 

Perhaps it would not inflict a great loss on the country, still it would be a 
departure from a general principle in a wrong direction. 

Therefore, we send back the case with the direction thab, before a 
decree is passed in favour of the plaintiff, ho must produce a certificate 
under the Succession Certificate Act or otherwise comply with its provi¬ 
sions. The date within which sucb certificate must be produced will be 
left to the determination of the Court against whose decision this applica¬ 
tion is made. 

[940] We have then to deal with the costs. We think the proper order 
in the circumstances will be to direct that each parfcv do bear bis own costs 
of the High Court; and we make this concession in favour of the appli¬ 
cant, because be had the decision in Nemdhari Boy v. Bissessan Kumari 
(2) as a sanction for the line pursued by him. The costs before the 
lower Court will follow the result. The costs of the High Court will be 
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(2) (189^) 2 0. W. N. 591 
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confined to the present RiHe, and we do not interefere with any previous 
order as to costs made by the High Court. 

Stephen J. I agree. 

MooKEBJEE J. I agroe entirely in the order which the learned 


Chief Justice proposes to make in this case. 

The short question for decision is, whether the term ‘debt’ in sbo- 
tion 4 of the Succession C utificate Act Ins a restricted meaning as con¬ 
tended by the plaintiff and as he'd by this Court in the case of Xcmdhari 
Eo'j v. Bissessari K-mari flj, or whofcher it has its ordinary legal mean- 


Rov v. Bissessari 


ing as contended by the defendmt aod as held by the learned Judgssof 
the Allahabad High Court in Abld Karin Rhan v. Maqb il-un-nissa 
Bcgam l< d). Now there cm be no doubt that tho word ‘ debt ’ in its 
ordinary legal acceptation means a debt either owing, or accruing, or, as 
put in the case of Webb v. Stanton 3J it is cither a sum of money now 
payable or a sum of money which will become payable in the 
future by reason of a present obligation. This view appears to 
have been taken by the Judicial Committee in the case of Syud 
Tuffuzzool II ossein Rhan v. Rug'\oonath Per shad (4), where Lord 
Justice James describes a debt which was payablo at a future day as an 
existing debt capable of attachment, whilst a salary, wages, or money 
claim accruing due was not so liable to a l tachment. In other words, 
the teem d*bb includos both present debt and future debt, as 
observed by Blackburn J. in Tap v. Jones (5J, where an 
[941] actually existing debt pivablo by instalments not yet due, was treat¬ 
ed as an aocruing dobt, -a vb-w difficult to reconcile with the reasoning in 
P?/n<3 v. Kinna (6 , that money secure 1 by a current promissory note is 
not attachable as an accruing debt. The viow that the term debt ordi¬ 
narily includos both debts owing and accruing appeals to have been 
affirmed in the recent case of Edmnnls v. Edmund :$ (7 •, where reference 
is made to the decision of Chief Baron Pigot in Sparks v. Younge (8j, to 
tho offoct that money not payable until a future date is a debt, and does 
not lo-e its character of a dobt, because of the possibility that a future state 
of things may intorvon3 before the day assigned for payment and may 
thus create a valid defence against the recovery of the debt: in other 
words, a debt is no loss a dobt bocauso it has not yet matured, if it will 
cortainly become payable in the future. 


Tho principle applicable to cases of this description is thus concisely 
stated in tho judgmont of the Supreme Court of California in People v. 
Argudlo (9‘. “ Standing alone, the word ‘debt’ is as applicable to a sum 

of monoy which has boon promised at a future day as to a sum now due 
and payable. If we wish to distinguish between the two. we say of the 
former that it is a dobt owing, and of the latter that it is a debt due. In 
other words, debts aro of two kinds : solvcnlum in proesenti and solvendum 
in futnro. "Whether a claim or demand is a debt or not, is in no respect 
determined by a reforenco to the time of payment. A sum of money which 
is certainly and in all events payable is a debt, without regard to tho (act 
whether it bo payable now or at a future time. A sum pvy.iblo upon a 
contingency, however, is not a debt, or does not become a debt, 
until the contingency has happened.’* Tested in tho light of this 


(1) -ISOS) 2 r. w N. 691. 

12 19021 l. Tj. U :;0 All. 316. 

(3) .18931 11 Q. B. D. 618. 

(P (1871; 14 Mjo.’I. A. 40. 

(6) (1876) \ U. 10;Q B. 691. 


(*) ('877) I. n. 11 C h. 40. 

>7‘ [HKUj p. S(Vj. 

(f) (1868) Ir RC. E*. 251. 
<9) P8'39. 31 Pal.-511 
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pnncipk there can b 3 no question that the decision of this court in the 
03/30 o£ Nemd ^i Ro'i v. Bisscssari Kumari (1J is erroneous. Some reli- 
a ? 0 f aC rn b o th9 learn,3d vakil for the plaintiff upon the decision 

°%2S a T C9 ?? Courfc in bhe CiSa of Sabju Sahib v. Noordin 
frf . f , ollow9i , b y tbls Courb ia Bi<seswar Roy v. Durqsdas Mehara (3), 
hioh it was ruled that a suit for account by the representatives of a 36 
deceased partner against another partner is not a suit for debt within the I 
meaning of the Succession Certificate Act. The reason for that decision 0 

is stated to be that such amounb is not liquidated ; clearly that does not 3 
affect the decision of the question raise! before us. Nor is the v lS w now 
taken by this Court opposed to the decision of Sir Charles Sargent C.J. in 
snohordas Natiubai v. Bhag ibhai Parmanmlas 4], mentioned in the 

i 9 5. 0 r f l e T° e b ° fch3 Ful1 BeQch - principle of that case is 

identical with that of Jon’s v. Thompson (5) where Mr. Justice Crompton 

held that rent not yet due is not an existing debt, and cannot, therefore, 
be described as a debt accruing 

... ' In my 0 P ia ioa. the view taken by the learned Judges of the Allahabad 
High Court in Abdul Karim Khon v. Maqbul-un nissa Beqam (6) is 
clearly well-founded on principle and the view of this Court in Nemdhari 
aoy v. Btssessan Kumnri (1) cannot be supported. 

COXE J. r agree. 

Ch 4TTE9JSE J. I agree. 
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[943] PRIVY COUNCIL.* 

DuIigadjt Singh v. Rameshwar Singh ; and Taradut Singh ». 

RAMESHWAR Singh. 

[13th and 14th May and 29th June, 1909.] 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu law—Maintenance—Qrant to junior members of family for Muintenano e 
Babuana " property, nature of—Power of Grantees to alienate —Custom <d 
varbhmga Raj—Property not inalienable merely because tt is impartible—Liability 
oj Babuana ” to sale in execution of decree—Evidence of Custom. 

famif r ° P0 r ' Y granted a3 “ ” to a junior male member of the Darbhanga Raj 

ehW i l6 u • mone y ma-intenanoe was admittedly impartible, descending to the 
•. ■, heirs of the grantee and being held and managed by the person to whom 

wa«j * or ma * Q t 0nan09 of himself and his family. The Government revenue 

(\aanexnA ditioned to be paid by the grantee, or the person to whom the property 
uea, not directly to Government but through the Maharaja :— 

thafcauoh property, though impartible, was not by reason of that fact 
nauenable. Property so granted may be alienable. 

and Ad J tya D f b Y* Jad ablal Mity* Deb (7), Sartaj Kuari v. Deoraj Kuari (8 , 

v nicata Surya Mahi pati Rama Krishna Rao v. Court of Wards (9) followed. 

* Present: Cord MaCnaghten, Lobd Atkinson, Lord Ooulins. and Sir 
ANDREW SCOBLE. 

<1) (1338) 2 C. W N 5)1 
(0 U89S) I.L. R. 22 Mad. 1«9. 

(») (L905) I.L. R. 82 Cal. 418. 

4) (1893) I.L. R. 19Bom. 394. 

(5) (1S58) 1 El. B. & E. 63. 

(6) (1908) I. L. R. 30 All. 315. 


(7) (1991) I. L. R. 8 Calc. 199 ; 

L. R. 8 I. A. 248 . 

(8) (1888) I. L. R. 10 All. 272, 289, 289 ; 
L. R. 15 I. A. 51, 65, 66. 

(9) (1393) I L. R. 22 Mad. 393 : L. R. 26 
I. A. P3. 
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Nofcwifch,Hnling H, i npwtibilibv tin rib^ot of noh a V mb cvn© in the absaaoa 
of aav Coial owton it, oajovmeab within the prmo.ple laid down m 

MW, Ilia.lu tiuv, 7th elitioa. V n«o 115. p««5rM»h <«• M»‘ 0M93 

tho'Mitakshtr.i Tvuv a father mv soli ot m3rt?,?o. not oaly h» om proP^VMin otto 

to satisfy ao rutwotoit debt of his own. noi■ bs-a? of « ' 1 ' w..®’.alt^ad by 

. and such transactions may ho enforoc^against hu sons b, a salt, ana t>y 

proceedings in exeoation to whioh they are no parties. 

36 C 013-4 [941] SembU : If the male deoendant in whom prop arty so granted was for e 

= 11 Bora ana tha defaulter for the amount so paid,and exeoute his deorea by sale of the babuam 
L. R, 901 6 property. 

M. L. T 68 a family custom to tha effect that property grantal for maralenanoe by a 
—10 C L J. “ k/tbittniti " grant was inalienable, was held to ba not established. 

J 3 M7 6 -19M Absence of evidence of alienation without any ovidunoe of tacts avhich would 
L. JJJ67 9 36 make it probable that an aliena'ion would have been main, oauuot bu aooeptad as 

I A 176 proof of a on,tom of alienability. 

Surtdj Kudri v. Dr* *r«ij Kud ri (') follow© 1. 

[Ref. 19 0. L» J 19 *19 \ v. N 129=21 I 0 ‘-97 Net Fob U Off. JHi!. 39. 

CM. '22 I H 973-19 C, W N 47 ; 13 l 0 971 ; 59 U 437 - 6 ^ 

5M -17 A Tj J 522=21 Rom. L. R. 49'! -H 0. W.N. b7 . ^5 I. 0 942-1922 
M. W. N. 197 (F. B.V, 41 1.0. 307 ; -J Pat Tj. J. 393; 18 I. 0. 625 =11 0. L. J. 38 
= 17 0. W. N. 280; 92 I. O. 396 =40 0. L. J. 331.] 

Two consolidated appeals (Nos. 10 and 11 of 1908) from two judg¬ 
ments and decrees flOth April 1905) of the High Court at Calcutta, one of 
which (the subject of appeal No. 10' affirmed a judgment and dooree <29th 
March 1901) of the Subordinate Judge of Mozufferpur; and the other 
fbho subject of appeal No. 11) reversed a judgment and deoroo (13th July 
1903) of the seoond Subordinate Judge of the same Court. 

In the first appoal (No. 10) the defendants, and in the second appeal 
(No. 11) one of the plaintiffs wore respectively appellants to llis Majesty 

in Council. . . , 

Appeal No. 10 aroso out of a suit (114 of 1899) which was brought 

on 14th December of that year by the present respondent, the Maharaja of 

Darbhanga, to onforco a mortgage deed, dated 14th April 1892, executed 

by the appellant, Durgadnt Singh, whereby the latter mortgage! the share 

of himsolf and his family in certain villages in pergunnah Jabdi. On 

that raortga o doed the mortgagee had on 11th February 1895 and 21st 

August 1896 respectively, obtainod two decrees against the mortgagor, his 

sons and grandson (now appellants for arrears of interest due on the 

mortgage, and the amount decreed in oaoh case was declared to be a charge 

on the property mortgaged. 

Appoal No. 11 was preferred in a suit. (89 of 1901) brought on 
14th August of that year, in which the plaintiffs (who wore minors) 
woro the fifth son of Durgadnt Singh, ono Jibender Singh 
(now deceased), and the present appellant Faradut Singh [9461 (a 
grandson of Durgadnt Singh), who ‘sued by* his mother as next 
friend; and tho defendants wore the present respondent, Rameshwar 
Singh, and Durgadnt Singh and his four other sons. Of tho defendants, 
howovor, only Durgadnt Singh and tho present respondent appeared and 
contested tho suit, in which tho plaint prayed that tho decrees of 11th 
Fobruary 1895 and 21sb August 1896 should be set aside on the ground of 
the negligence of tho porsons who acted as their guardians in those suits, 
and also frr a declaration that the 1 mortgage of 14th* April 1892 was invalid 

(1) 11888) I. L. R. 10 All. 275, 2?9; L. R. 15 I.A. 51, 65. 
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on the ground that the mortgaged property being babuana given for 
maintenance was not alienable. 

a This latter cont encion formed the main question for determination in 
the present appeais. uau.uu in 

lrnc Th0 M a PPeal to the High Court in the suit, out of which appeal No 11 

whemThi f r re P orCed , as ^meshwar Si„gh v. Jibender Singh, \l), 
where the facts are sufficiently stated as well as in their Lordships' juda- 

Ke thaSr appea1 !' ln tbaC , appeal ttie deC1Slon ° £ bhe coordinate 
ge that the property -was inalienable was reversed by the High Court 

(Kampim and CaSPEhSz, JJ.j g ^ ourb 

aurJffS 0 S b i° eaf ° rC0 the mortgage d0 «d (the subject of the present 
SuborHin ; “ me contention was raised by the defendants. The 

subordinate Judge held (inter alia) that there was nothing to show that 

dent!T P rT rty was jnaiienable, and gave the plaintiff '.the present respon- 

tha t Tb ® aPP0ai t0 the Hlgb U °urt in this case was heard by 

senar^f Jddges and ^ ether with the appeal in the other suit, but a 

WaS de,lvered » til0 material portion of which as to the 
iienability of the property w*s as follows :— 

^ the I h ^ e o f n e “ d f a l N °- l ' Dur S a dut Singh, is one oi the relatives of the plaintiff. He 

Maharl rM ad ho qintr°T 0 \T e3t0r Mahara 3 a Madho Singh. His ease rs that 
made a grant f S g , W ^ n abdl °ating in favour of his eldest son, Uhhattar Singh, 
Singh o S f oert hr. f ?, V0Ur dla >«unger son, the defendant No. r's lather, Habu Kirat 
Now, the 0 ont»nff OPe f 1 f ° r 1 u 6 mam tenance of hnnself and his male descendants. 

inalienable Bnt nnl°n ap . paUaQt 13 > that 311011 Property being for maintenance is 
Prove thiq ufe ». unforutnately, there is no evidence either documentary or oral to 

ties in Lput^to K OU 'r L i' L T 9re WaS adm,Ued ^ a “osd Sr-uiting the 0 « 0 ua;u proper- 
a copv of?h ! ! I ‘ bmgh ’ bUt 16 13 UOt produoed - “ is further admitted that there is 
has been m exlstenca > but 16 hils nu t been produced. The only document that 

on the 1 1 1h \ 11 nif C itim 18 u S u Cad Scabted by lVIalla “3‘ 1 Madho Singh to Uhhattar Singh 
Jabdi has n i^ 0 ’ whlcd contains the recital that 4 a sanad in respect of pergunna 
4 , “ alr eady been granted to Maharaj-kumar Babu Kirat Singh.* This is all. 

Kirat £Wh\ fc ^ SQ W ° rds we are askedfco reconstruct the grant in favour of Babu 
was inaiifn/° Construe lfc as containing a condition to bne effect that the property 

raja and ® 4 W ® are uadble to do this * b ' tom the evidence of the Maha- 

ty W as gnhW me, ? bers 0 * the family, it appears to us to be clear that fctii:«u proper- 

the recordil ^ tC> ■ 5 ee C( ? ndltlocs ; U) that the Maharaja lor the time being remained 
Maharaia • ^ thafc the GovernmenD revenue was paiu through the 

the Maharai ! i failUre ° f male 1SSUe ° f the 8 iantee » the Property reverted to 

the property w*ia*i- er ® 1 ls n ° evldenCfc Dor ai B dutu, from which we can infer that 
his male L “alienable during the continuance of the lines of the grantee and of 

there is nn bu * P ro P 0rt > m ight be inalienable according to family custom, but 

M . viaenc e, far less proof, of any such custom prevailing in this suit. 

this plea muc h against the hypothesis of the property being inalienable that 

self in his ! in ta “ ed ln eifcher of the previous suits, or by the defendant No. 1 him* 

“ nia written statement in this suit. 

Pertv STtruK? ° V I n sho 'y in g. the defendant No. 1 was willing to transfer the p 

heal with if ,nS °* d usufruc tuary mortgage transaction, and if he was competent to 

worbhv nf n f 11 fu y . ° ne Wa ^’ tlle theory of a limited estate must disappear, it is, al sQ ’ 

from thi* u u tha ! Gover nment revenue paid by the Maharaja can be realized by su 10 

exeontm^ ?N 0r J ° f6a6Muwa » whose property would then become liable to be sold i n 
execution of the deoree so obtained. 

MaharaL to us that the remote contingent in.erest reserved to the 

his mali a d ! fcracfc from wh at is, virtually, an absolute estate of the grantee and 

unable ®. d ff cend f nt9 » among whom may be reckoned adopted sons. We are, therefore, 
mav nnf cognize m these Babuana-holders, the status of protected proprietors who 

in the bond in suit 
declarant, my presen ^ 
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m ° reco 8 n ize m these Babuana-holders, the status of prote< 
thew» n,0t C ® ntrac ^ hebts afiecting their landed property. Again, 
18 a °f ear declaration by the defendant No. 1, that—‘ 1, the c 


(1) (1905) I. L. R. 32 Cal. 683. 
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their rights under the grant of i. 

The High Court, therefore, dismissed the appeal. 

On these appeals, , .. , 

36 c. 9«=4 J' a. Simon, A. C„ and G. B. A. Boss, for the appellants m 

I. C 2=13 both appeals, contended that on tho construction of t e R r , 
C.W.N. 1013 the property being babuana was not alienable. i he nature 
r.’p 1 r B ° m - 1947] of the grant and its object and intention were to ho oo a . 

M. L ^ ero the object of the grant was to make sufficient provision for the gran- 

=■10 0 L. J. tee and the male members of bis family to enable them to maintain 
233=6 a L their status as Maharaj Kumars or Babus. If the property granted were 
i ^liable to alienation the very object of the grant would he defeated , it 

I A i /76 ^ could not have been the intention ot the grantor tliat that should happen. 

The Government revenue on the property grant ’d for babuana was to be 
paid by tho grantoe, not directly to tho Collectorate but through the Ma¬ 
haraja, the grantor, by which restriction, it was submitted, it wa^ intended 
that the subject of the grant was to remain in tho grantor, the grantees 
only getting the benefit of tho usufruct for maintenance. 1‘ rom the na¬ 
ture of the grant it was meant to be inalienable by tho grantee. If the 
subject of tho grant were alienable, and alienation was made of it so as to 
greatly reduce, or wholly extinguish, tho provision made for the mainte¬ 
nance of the members of tho branch of the family to which the giant was 
made, the burden of maintaining them would, inasmuch as they were en¬ 
titled to be suitably maintained, bo thrown again on tho grantor, which 
could never have been his intention. The impartiality of the property 
would be also in favour of its being inalienable. [Lord M acnaGH'IEN 
referred to Udaya Adilya Deb v. Jadablal Adilya Deb ()).] heference 
was mado to Gunvsh Dull Singh v. Mohcshur Singh (.2), a ca c e recording 
a previous litigation in the family to which the present parties belonged, 
whore tho assignment of tho Kaj to tho eldest son was only allowed on 
condition of provision being made for tho younger sons ” It was submitted, 
therefore, that the incidents of the property were of such a nature that 
the holders thereof for tho time being could not have absolute and trans¬ 
ferable rights and interests therein which they could sell or mortgage ; 
and Transfer of Property Act (IV of 1882) section 88; Maynos Hindu 
Law, 7th edition, page 524, paragraph 595; liameshar Bakhsh Singh v. 
Arjun Singh (3), [948] Karim Kcnsey v. Heinrichs (4) and Aziz-uu- 
hissa v. Tasadduq Husain Khan [bj were lefenod to. 

It was then contondod on tho evidence that a custom existed in the 
family that in such grants tho subject of tho grant was inalienable ; there 
was a contract as it were that the piopeity should not be alienated, and 
for a long period it was never alionated. 

Sir K. Finlay t K. C,. Dc Grugihtr, K. C., and E, U . Edais , for the 
respondent, contended that tho property was alienable. Impartible property 
was not inalienablo in virtuo of its impartiality : Vtukala Sunja blahipaii 
Kama Krishna Kao v. Court oj Wards (i>). In tho absence of any 


ll) lbbli I. b. R. 8 Cal. 199 ; U K. 8 
I. A 248. 

(2) ilb65) 6 Moo. 1. A. If 4. 

(8) ill 00) I. L. R. 28 All. 194 ; L. R. 
28 1. A. 1. 

(4) (1901) I. L. R. 26 Pom. 6G8 ; L. R. 


28 1. A. l\ 8. 

(6) 1190*.) 1. L. Y. $8 All. 824 ; L, R. 

2^ 1. A. 65. 

(6) (1891) I. L. R. 22 Mad. 888 ;L. R. 
20 1. A. 88. 
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restriction on alienation, the property must be assumed to be alienable. 14 

No intention to restrain alienation was shown by the mode of payment by Ju ne 29 . 
the grantee of the Government revenue ; if the condition for payment were p "~~~ 
not fulfilled, and it remained unpaid, and the grantor had to pay it to the Coun* 
Government, he could sue the person for the time being in possession of — UlL ‘ 
the subject of the grant for the share of the revenue which had not been 26 c - £43-4 
paid, and execute any decree he obtained by sale of the property granted c l J? 2=13 
for maintenance. But, if any restraint on alienations had been intended °=ii b 1013 
it would have been void as creating a perpetuity ; an estate tail was illegal L. B. S01*6 
under the Hindu Law : Togore v. Tagore (1), Raiktshori Dasi v. M L T. 68 
Debenlranath Sircar (2), and Transfer of Property Act (IV of 1882) r: 3 ^_ c -J 
section 10, were referred to : and reference was made to Mayne’s Hindu / 847 6 -f‘ L ‘ 
Law 17th edition, page 41.‘, paragraph 32i; as to the power of alienation L. j. 567 !™ 
by the father of a Hindu joint family, the principle of which would, it 1- A. 176 
was submitted, apply to the present case. No custom of inalienability was 
proved : the fact that there was no alienation for a long time proved 
nothing except that there was probably no occasion for it; certainly it 
did not show a [949] custom that the property was inalienable. The 
evidence was gone into to show that there bad been alienations of the 
property, and that they had been made without any objection ever being 
taken as to the inalienability of the property. 

J. A. Simon , K. C. t in reply. The analogy drawn between an estate 
in tail and such an estate as that in suit was not accurate ; the former 
could be barred, but the babuana giant could not be. 

The judgment of their Lordships was delivered by 

Lord AikimsON. In this litigation two appeals, numbered 10 and 
IT of 1908, and subsequently consolidated, have been lodged against two 
decrees of the High Court of Calcutta, both dated the 10th April, 1905. 

The first decree, in Appeal No. 10 of 1908, affirmed a decree of the 
Subordinate Judge of Mozufferpur, dated the 29th March, 1901, pro¬ 
nounced in a suit, No. 114 of 1899, brought by Maharaja Sir Rameshwar 
Singh Bahadur (hereinafter called the mortgagee) against Durgadut Singh 
(hereinafter called the mortgagor) and others to enforce a mortgage, dated 

uhe 14th April, 1892, described therein, of a certain pergunnah named 
Jabdi. 

The second decree, in appeal No. 11 of 1908, reversed a decree of 
another Subordinate Judge of Mozuffeipur dated the 13th July, 1903, 
pronounced in a suit, No. 89 of 1901, instituted by Taradut Singh, the 
grandson of the mortgagor, a minor, through his mother, his guardian and 
next friend, against the mortgagee, the mortgagor (his grandfather;, and 
others, to have it declared that • the said mortgage was void and that the 
two decrees based upon it hereinafter mentioned should be cancelled. 

The mortgage was given for the ’large sum of Rs. 4,70,858 

5£p, repayable on the 15th April, 1897. It reserved in¬ 
terest at the rateol 10 per cent per annum, payable on the 15th April in 
eaoh year. Compound interest at the same rate was to be 
charged in case of default in the payment of the [950] 
interest on the days named, and a right was given to the mortgagee 
to sue for arrears of intrest as they became due. A considerable portion of 
the sum secured was paid in cash to the mortgagor, who has then 
“O&vily indebted, and the balance was paid to his creditors. The interest 

ft) (mi) L. R. I. A. Sup. Vol 47, 64, (2) (1887) I. L. R. 15 Cal. 409 ; L R. 

67 > 77, 70 ; 9 B. L. R. 377,396. 15 I. A. 87. 
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bavinc (alien into avrear, the mortgagee, on the 31st July, 1891, instituted 
a suit in the Cou.t of the Subordinate Judge of Mozufferpur against the 

mortgagor and all tho numbers of the family of which ho was the head, 

two of whom were minors, to recover interest and compound interest duo 
on the mortgage from the 14th April, 1892, to the 15th April, lfc91. Of 
all the members of the family made defendants the two minors alone 
appeared and pleaded to the etlect that the moitgage was unconscionable, 
that it was not executed for necessity, and that their shares in the per- 
gunnah as joint Hindu property should be released. 

The Subordinate .Judge found in favour of the plaintiff in the suio on 
the issues raised on those pleas, and on the 11th hebruary, 1895, gave a 
decree for tho amount sued for. 

The interest due on the 15th April, 1S95, having fallen intoarrear, 
the mortgagee, on the i ‘2th September, 1895, again instituted a suit in the 
same Court against tho same patties to recover tbe arrears. Lho same defen¬ 
dants appeared and ploided the same pleas with the same result, that the 
Subordinate Judgo found in favour of tho plaintiff, the mortgagee, and on 
the 21st April, 1896, gave a decree for the amount claimed. 


The suit out of which the first of the present appeals arises was insti- 
tuted'on the 14th December, 1899, by the mortgagee in the same Court 
against tho same parties to recover tho sum due upon tho mortgage for 
principal and interest by sale of tho mortgagaged property. Soveral 
defences were put in by the dofferent defendants not only raising the 
issues already decided upon in tho two previous suits, but raising, for the 
first time, tho isnie upon which tho decision of these appeals mainly, if not 
entirely, turns, and to which the arguments addressed to 
their Lordships on behalf of the parties on bet-h sides were 
chielly directed, namely, whether the fact that tho grant of tho 
[951] pergunnah Jabdi, mado originally in 1807 by the then head of the 
family, Maharaja Mad ho Singh, to his son, Kirat Singh, was admittedly a 
babuana grant—that is a grant for the maintenance of tho grantee and 
his family, doscondiblu to his male descendants—rendered tho property in¬ 
alienable by the moitgagor, Durgadut Singh, the son of the original 
grantee, to whom it had do c conded, and tho mortgage therefore void. The 
Subordinate Judgo delivered bis judgment on the V9th March, 1901, hold¬ 
ing that, notwithstanding the fact that tho grant was a babuana grant, the 
property was alienable, and tho mortgage therefore valid. And the High 
Court, by their decree of the 10th April, 1905, upheld that decision. 

Tho second suit was instituted on tho 14th August, 1901, about five 
months after the date of the deoroo of the Subordinate Judge in tho former 
suit against the moitgagor and mortgagee and others. It claimed, amongst 
other things, to havo it declared that tho mortgagee of the 14th April, 
1892, and also the two decrees of tho 11th February, 1695, and 21st 
April, 1896, were invalid and ineffectual, and that the decrees should be 
set aside ; and also that the salo in execution of these decrees of certain 
properties, mentioned in tho schedule No. 2 attached to the plaint, should 
be set aside, and that the plaintiffs should obtain a decree for possession of 
tho samo. The fundamental ground on which the claim to this relief was 
based is set forth in paragraph 4 of tho plaint in these words:— 


4. That tho said porgunnah,labdi which was given as \abtiuihi' grant was given 
for maintenance of Maharajkumar Babu Kirat Singh and his male descendants; and the 
said Maharajkumar Babu Kirat Singh or any of his male descendants had no right to 
transfer it; 
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but nothin-* whatever is alleged In tin plaint as to whether this inaliena- 
bility is one of the incidents attaching to all b ibuana grants of this kind, or 
is only attached to this particular babuana grant by virtue of some custom 
prevailing in the family or tribe to which all the parties concerned belong. 

Neither the grant bv the Maharaja'Madho Singh, the head of the fami¬ 
ly, to his son, Kirit or Kirat Singh, nor a copv of it was product, but an 
attested copy of a sanad dated the 13th -Teth Sudi, 1514 (Rth June 1807) 
granted by the Maharaja to [9321 his eldest son and successor Sri ’ Ohha- 
tar Singh, was produced. It contains the following statement or recital : — 

raifaimaTnJ 11 o- P ! r?u . ai!ah Tabdi has already granted to Maha- 

rajkvnnar Babu Kirat Smgh, m respect of pergunnah Pariharpar Ra^ho to 

^ R BabU S — h ' A” re;,p9C,; ° f p9r! m nn! >' h Paohabi to° Maha 

ra]kumar Babu Ramapat Smgh, giving the eime to them for their maintenance as 

grant'. Two homes and one elephant for riding have been given to each 

The said Maharajkumar the Babns will enfov the m iUknnn dnstur and profits of the 

pergunnahs. They will continue to pav the Government revenue of the ,aid 

pergunnahs to vou and you will pav into the Gollectorate the same together with the 

sraa’srAS** “-»*•*—»• •»-* -»-m«-r2s 

It was conceded that fihe lands, or usufructs, granted by this bahuana 
grant to Kirat Singh, the father of Durgadut Singh, were impartible- 
descending to the eldest male heirs of the grantee to be held, or managed 

V r° n b ? Wh0m they de<!c ' 5Ild for the maintenance of the family-! 
and that, on failure of male descendants, they reverted to the Raj and 

became the property of the Maharaja for the time being, or that the in¬ 
terest granted then ceased to exist, whatever it might be ; and, further 
that meanwhile the Government revenue should be paid by the grantee 
or the parson to whom the property should descend through the Maharaja.’ 

I here is no provision, express or implied, that the interest granted should 
be inalienable. It is no doubt impartible —that is to say, those who for 
thetmi 0 being are entitled to be maintained out of it cannot have 
't divided amongst them by proceedings in the nature of partition. 
^ by no means follows, however, that it is, by reason of this fact in¬ 
alienable UdaaaAd-tpa Dob v, Jadablal Adifia Deb (1), BaHaj Kuari 
v. Deorij Kuari (9) and Sn Baia Bio Yo.nkat i Sun,a Mahipati 
Kama Krishna Bao v. The Coart of Wards f3). On the contrary 
bese authorities establish that property, though impartible, may be aliena-’ 
‘?j ,J n th0 Present case it was almost,if not entirely,conceded by the ap- 

ma rosoi mS91 ’ iad00d ife eould not be successfully disputed, that, if the 
male L gs3J descendant in whom the property or interest granted was for 

., 9 a/r^u P0 ! a ^ V0 sted failed to pay the stipulated Government revenue to 
sue Maharaia for the time being, and the latter was himself obliged to 
isoharge the claim of the Government, he might sue the former 
he amount so paid, and. if necessary, recover the amount decreed to 
mm by sale of the interest granted f or maintenance, since it never could 
e permitted that the subject of the grant should be enjoyed and the condi- 
lon upon which it wai made disregarded. 

, f an Voluntary alienation of this kind, brought about by the 
efault of the person in whom the property or interest was for the time 
® ln 8 vested, would as effectually defeat the claims of all the members of 
he family who were at the time, or might thereafter become, entitled to 

(1) (1881) I. L. R. 8 dal. 199 ; L. R. L. R. is I. A S], 65. 6R 

iwi 4 i „ ,3) (1899) I-L-R- Mad. 38S: L. R.26 

(3) (1888) I, ti. R. 10 All. 272,288, 289; I. A. 88. 
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maintenance out of this property or interest as would any voluntary aliena¬ 
tion of it Yet the main contention of Mr. Simon, on behalf of the appel¬ 
lants was as their Lordships understood it, this, that every member a 
family of which a Maharaja, as owner of a Raj, was the head had such an 
inextinguishable right to maintenance out of the Raj that, if the property 
orTntemst, the subject of a bob**** fitant. made, as in the present case for 
the maintenance of a particular branch of th) family, was permitted o be 
alienated,the right to maintenance of the present and prospective mem J 
of that branch against the Raj would revive toties qitoUci, which would be 

mo=t unjust and oppressive to the owner of the Ri), and destructn e or 

injurious to the rights of the members of all the other branches - but no au¬ 
thority in support of this theory as to the peculiar nature of the right to 
mianfcenance was cited, and those above mentioned refute it. 

The result of the authorities as to the right to alienate is thus sum¬ 
med up in Maync's Idindu Law (7th edition, page 415) : 

la canes governed by the Mitaksliira law, a father may sell or mortgage not only 
his own share bat his sons' shares in family property, in order to satisfy an antecedent 
dobt of his own, not being of an illegal or immoral oharacter, and . . . suoh 

transaction mav be enforced against his sons by a salt and by proceedings in oxcoution 

to whiob they are no parties. 

[984] Notwithstanding the impartiality of property granted by a 
babuana grant, it comes apparently, in the absence of some special 
family custom regulating its enjoyment, within this principle. Pressed 
by this state of the law, the appellants endeavoured to prove the exis¬ 
tence, in the family to which the parties on both sides belonged, of a 
family custom to the effeot that property granted for maintenance by a 

babuana grant, suoh as that proved in this oaso, was inalienable. It is 
not necessary for their Lordships to express any opinion as to the legal 
validity of a custom such as is suggested, tying up. as it would, property 
for, possibly, many generations, because they are clearly of opinion that, 
not only have the appellants failed to prove the existence of this oustom, 
but that the only evidence given in reference to dealings with the estate 

disproves it. 

“ The absence of evidence of an alionation. without any evidence of 
facts which would make it probable that an alienation would have been 
made, cannot be accepted as proof of a oustom of inalienability : Sartaj 
Kuari v. Deoraj Kuari fl). But in this case numerous instances wore 
provoJ in which alienations of small portions of the property took place, 
and in not a single instance was it proved that any objection, based upon 
the alleged oustom, was raised by any one to an aotual, or threatened, 
alienation. It was raided in the present suits for the first time. 

Their Lordships are, therefore, dearly of opinion that both the 
deorees of the High Court wore right, and should be affirmed, and that 
both appeals should bo dismissed, and they will humbly advise His 
Majesty accordingly. 

T ho appellants must pay the mortgagee’s costs of the appeals. 

Appeals dismissed. 

Solicitors for the appellants : Downer Sc. Johnson. 

Solicitors for the respondent : Sanderson , Adkin, Lee Sc Eddis. 


(1) 0888) I. L. R. 10 All. 27J, <239 ; h. R. 15 I. A 51, 64. 
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36 C. 955 1= 14 0. W. N 2 = 4 I. C. 4l«=l0 Cr... L. J. 531 ) 

[955] APPELLATE CRIMINAL. 

Before Sir Lawrence H. Jenkins, K. C. /. E t , Chief Justice, and 

Mr. Justice Caspersz. 

Jyotish Chandra Mukerjee v. Emperor * 

[30th June, 1909.] 

Far gcrii—Dishonestly using os genuine Forged Documents—Falsification of Accounts _ 

Alteration of Accounts—Lndi an Penal Code (Act XLV of i860) ns. 465 , 471, 477 .1_ 

Reading over Deposition to iritness in the presense of the Accused or his Pleader _ 

Criminal Procedure Code {Act V < f 1:9') s. 860— Practice. 

The alteration of accounts so as to show the receipt of a sum of money 
criminally misappropriated and in order to*remove evidence of such misappro¬ 
priation, is not an offence either under s. 465 or s.477 A of the Penal Code, there 
being no intent to commit fraud. 

Loltt Mohan Sarhar v. Queen-Empress (L) and Emperor v. Rtsh llehari Das 
(2) distinguished. 

Whether or not there is an intent to defraud in any particular case depends 
on the circumstances of the case. 

Section 660 of the Criminal Procedure Code is mandatory. The evidence 
given by a witness must be read over to him in the presence of the accused or 
his pleader, and no practice to the oontrary can alter the plain words of the law 
[Ref. 18 C. W. N. i 42 ; 13 Cr.L.J/.fi' =15 I. C. *s5 ; 42 Cal. 240 ; 46 Cal. 895 ; 6: I o’ 
684 = ^2 Cr. L. J. 668 ; 75 I. C. 367 --87 0. L. J. 419=18 C. W. N. 118 ; 81 I C 
803- 51 Cal. 238- 924 A. I. R. Cal. 70o ; 83 I. 0. 05=28 C. W. N 968 = 

1924 A. I. R. Cal. 8 9; S3 I. C. 338=25 Cr. L. J. 13^8 ; 8 i I. C. 9^6=4 Pat 

231 = 26 Cr. L. J. 932 ; 86 I. C. 33 ; 33 I. C. 441=26 Cr. L. J. 1137; -9 I C 

713 26 Cr L. J. 1401 ] 

The appellants, Krishna Gopal Sen and Jyotish Chandra Mukerjee, 
who were postmaster and treasurer, respectively, of the Bankura Head 
Post Office, were tried before Mr. E. E. Forrester, Additional Sessions 
Judge of Bankura, with the aid of assessors, the first under sections 409, 
465, 4 71 and 477 A of the Penal Code for criminal breach of trust of 
Rs. 10 and alteration of certain account books and papers in connection 
therewith, and the second under sections 465, 471 and 471 A, in res¬ 

pect of the same documents. The Judge, differing from the asses- 
P° r |* found the appellants guilty, and sentenced the postmaster to 

56] three months’ rigorous imprisonment under section 409 and to 
two years’ rigorous imprisonment under section 465, and the treasurer to 
lo months’ similar imprisonment under section 465 : no sentences under 
sections 471 and 477 A being passed against either. They preferred 
separate appeals which were numbered 494 and 514 respectively. 

The system of accounts in vogue at the Bankura Head Post Office 
was as follows. The treasurer kept the oash and the books of account. 
Each receipt and disbursement was entered by him, as it occurred, in the 
cashbook. At the end of the day he prepared a summary showing the 

r0C0 iPt s and disbursements. The balance was then struck in 
both the cash and summary books. It was the duty of the postmaster to 
compare the books with the actual cash balances, and both he and the 
treasurer signed the accounts in token of their correctness. The case for 
the prosecution was, that on the 11th January 1909, four sacks of waste- 
paper forms of the Post Office, kept in the custody of the postmaster, were 
despatched by him through a village postman by rail to one Hari Lai of 
Erishnagu- This fact was discovered during the visit of the \ ostmaster- 
General of Bengal to Bankura, and an inquiry was set on foot. It was 
alleged that the accused postmaster, in order to cover his failure to credit 


X Criminal Appeals Nos. 494 and 514 of 1^0?, against the orders of E. E. Forrester 
Additional Sessions Judge of Bankura, dated May 18 ,1009. 

U) (1694) I. L. R. 22 Oal. 313. (2) (1908) I. L. R. 35 Oal. 450. 
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the proceeds of the sale of the waste paper which amounted to Rs. 10, on 
the ‘28th January, with the help of the treasuror, changed the accounts of 
the dates between the 12th and the 28th instant. The latter re-wrote the 
cash book (Ex. 7 ) and the summary lEx. 4 J for the period covered by these 
dates. In the former, there now appeared under the date 12th January, a 
86 C. 955—14 oredit entry of Rs. 10 for “ waste paper,” and in the latter a corresponding 
G. W. N. 82 entry under the head of “ miscellaneous receipts,” which entries were not 

found in the genuino books. The cash book and the summary, as re¬ 
written, purported to be contemporaneous accounts, and were signed by 
both the accused. They were produced by the appellant Jyotish before 
the sub-divisional Superintendent of Post Offices during the investigation 
in the matter of the sale of tho bags of waste paper. 

[957] Mr P. Milter and Balm Manmalha Nath Mukcrjec , for the ap¬ 
pellant Krishna Gopal Sen, in Criminal Appeal No. 494. 

Babu Kbetter Mohun Sen , for the appellant Jyotish Chandra Mukerjee, 
in Criminal Appeal No 514. 

Air. Morion , for tho Crown in both the appeals. 

Jenkims C. J. Those are two separate appeals preferred by two 
accused who have been convicted and sentenced at the Bankura Sessions. 
The accused in appeal No. 494 has been convicted under sections 109, 465, 
471 and 477A, and ho ha* been sentenced to three months' rigorous impri¬ 
sonment for tho offence under section 409, and to two years’ rigorous 
imprisonment under section 465, of tho Indian Ponal Code, the accused 
in appeal No. 514 has been convicted under sections 465, 471 and 477A, 
and he has boon sentoncod to ono yoar and six months’ rigorous imprison¬ 
ment under seotion 465. That tho accused in appeal No. 494 is guilty of the 
offence under section 409 is, we think, dearly established. The judgment 
of the learned Judge on this part of the case is very careful, and his 
reasoning convinces us that his conclusion is correct. Wo, therefore, 
must affirm the conviction and sentence under section 409. Pub we are 
unable to uphold tho conviction and sentence under the other sections 
against this accused. Seotion 465 prescribes tbo punishment for forgery ; 
section 471, the punishment for using as genuine a forged document, and 
seotion 477A for falsification of accounts. For each one of these offences 
there has to bo, so far as this case is concerned, an ntont to commit fraud; 
and, on the facts that are established, it cannot bo said that this intont is 
made out. Tho intent to commit fraud is said to consist in the prepara¬ 
tion of certain books with a view to showing that tho sum of Rs. 10, which 
had been misappropriated by the postmaster, in fact was received on 
the 12th of January, whereas the proper accounts did not show 
that that sum was paid Looking at the ca*e in its broad features, 
be r al purpose was not to defraud bub to remove the ovi- 
enoos of crime. For that no charge has been framed as against 
e accusod. It would apparently bo. if at all, under [958] 

soo ion 201 that such a charge could ho framed; and as against the aoou- 
sec postmastoi, no such charge would lie, as it has been decided more 
an once that a charge against a principal offender will nob lie under that 
sec ion, nor has there been any charge against tho accused treasurer under 
a sec ion. As to whether or not there is an intent to defraud in any 
pai ton ar oaso manifestly must depend ou tho aotual oirouinstances of that 
case, an he faots now before us are distinguishable from those in Lolit 

Monan barkar v. Queen-Empress (1) and Emperor v. Bash Bchari Das ;9), 


(1) (1894) I. L. R. n Gal. 31$. 


(2) (1908) I. L. R. 35 Oa! 450. 
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in that hero the entry shows that the postmaster was liable, and it is lonD 
a statement of the true position of affairs, whereas in those casos the junk SO 

accounts were framed in such a way as. to conceal liability and to present - 

an untrue state of affairs: and, this having been put to the learned counsel -ppbllat* 
on behalf of the Crown, he was compelled to concede that it would be 0 biMiNa I- 

difficult for the Crown in these circumstances to say that the intent to 36 c. 938 = 14 

defraud in its true legal significance bad been made out. In our opinion, 0. W. N. 32 
e learned counsel was perfectly right in the view he took, and we agree — 14 C- 416 

with that view. The charges, therefore, so far as they rest on an intent =1 ° C'- L ‘ J ' 
to defraud, t. e., the charges under sections 465, 471 and 477 A, fail with ° 81, 
e result that, as against the postmaster and also as against the treasurer, 
he oonviction and sontenoe under these sections must be set aside. 

, resu ^, therefore, is that the conviction and sentence of the accu¬ 
sed in No. 494, the postmaster, under section 409 is affirmed, but his con¬ 
viction and sentence under the other sections are set aside ; and the 
tresurer, the accused in No. 514, is acquitted, and we direct his release. 

1 here is one further point to which I would draw attention, and 
it is a matter of procedure in regard to the reading over ,o£ depositions as 

i by section ^60 of tb0 Criminal Procedure Code. In the oouise of 
0 rial, Mr, Morton on bohalf ot tho Crown asked tliat the evidence given 
by a witness should be read over to him in the presence of the accused or 

rq^Ql 'l 6r aS provided b y section 360. To this the learned Judge replied 
L»oaj that it would involve a great waste of time. He then said “the 
section seems to me directory and not obligatory. If the witness detects 
a mistake he can come back ana say so. This is the universal practice in 
essions Courts: my experience extending to about six such Courts. 
yPMina est legum znterpres consititudo.’’ Ido not agree with this view, 
tor the custom indicated by the learned judge cannot alter the plain 
words of the Act. Mr. Morton’s application was right, and if as has been 
represented to us, that section is disregarded in practice, then I have no 
esitation in saying that the practice is erroneous. It has not interfered 
with our disposal of this case, because we are able to hold, in the special 
circumstances, that the omission is not fatal. But such a departure from 
e terms of the Criminal Procedure Code might lead to consid rable em^ 
arassment, and place a serious impediment in the proper administration 
° lustice, for there are cases in which it has been held that, for the pur¬ 
poses of a prosecution on the ground of perjury, depositions to which the 
procedure laid down in section 360 has not been applied, cannot be pro- 
per y used. 1, therefore, trust that, if the practice exists, it will be dis- 

on inued in deference to the clear direction of section 360 of the Crimi¬ 
nal Procedure Code. 

Casper 82 J. * I agree. 


36 C. 960(=4 I. C. 410). 

[960] CIVIL RULE. 

Before Mr. Justice Sharfuddin and Mr. Justice Richardson . 

Siruer Manufaciurino Company v. Raja Prosad.* 

[9th July, 1909.] 

enuIty—Agreement to pay a sum certain, breach cf — Deposit, forfeiture of — Forfeiture , 
■_ n ° re " e J ogain st, if amount rcascnablc—Contract Act (IX of 187ij) s. 71. 

nff ’ Civil Rule No. 01 of 39C9, against the order of Chaiu Chandra Mookerjee, 
g- butordinate Judge of Mocghyr, dated Jau. 19,1909. 
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Whom fchoro is ;i stipulatiou to dopoait a sum spocitiod as seoariby for perform- 

;mcc of an agrcomont, tho forfeiture of suoh deposit, ou breach of tho agreement, 

is not in thoualuro of a penalty if the sum deposited is reasonable in amount. 

M,mi tin ratter v. Tho Madras Uailiray Company (1) referred to. 

[Ref. 211. G. 759=1913 M. W. N. 1025 cf : 22 L. W. 089.] 

Rddf. granted, on an application under seebion 25 of the Provincial 
Small Cause Courts Aot (IX of 1887), bo the Singer Manufacturing Com- 
pany (through their constituted agent and manager, N. M. Patoll) tho 
plaintiffs. 

Tho facts are as follows The plaintiffs agreed in writing to let out 
to the defendant No. I, on the hire-purchase system, a sewing machine 
and accessories on tdie following terms and conditions, inter alia , that 
the defendant No. 1 should pay to the plaintiffs the sum of Rs. 20 at the 
time of the delivery of tho machine, and further monthly payments of Rs. 

5 bo be paid in advance each month for a period till the sum of Rs. 145 
shall have been so paid for the hire of the machine ; that at tho end of 
the said period credit would be given to tho defendant No. 1 of the sum 
of Rs. 20 paid as aforesaid, and no further payment by the defendant 
would be necessary, and the machine would become his property. But 
no credit would be given for the said sum of Rs. 20 unless and until 
a purchase was ob cobed in accordance with the provisions of the said 
[961] agreement. Clause UJ of the said agroament was as follows : — 

When the hiring is terminated ~ the machine and accessories are 

returned to the owner, the hirer shall not on any ground whatever be 
entitled to any allowance, credit, return or sot off lor payment previously 
made.” The defendant No. 2 guaranteed the due perfoimanoe and 
observance by the defendant No. 1 of tho berms and conditions of tho 
said agreement. The defendant No. I paid the rent for four months only, 
and, in breach of the said agreement*, (ailed to pay the rent for eight 
months, and to return the machine and accessories to the plaintiffs* 
They, thereupon, brought a suit in the Small Cause Court at Monghyr 
for Rs. 145, which was both the price of the maohine and the hire of 
tho same for the eight months, or for the return of the machine. 
After the institution of the suit, the maohine was, by consent, returned 
to the plaintiff s. 

The Subordinate Judge, vested with tho powers of the Small Cause 
Court decreed the suit, in part concluding as follows : - 

It is ou plaintiff's favour that, tho payment of Rs. 70 is forfeited to tho Company 
according to tho forms of tho agroomont. This, however, appears to have been entered 
as a poual clause and tho parties did not, l think, understand that, it would he strictly 
followod. 1 find, thorofore, that I ho plaintiffs are entitled to Rs. 20 as hire. This suit 
is accordingly decreod in part with proportionate costs.” 

Whereupon, the plaintiffs moved the High Comb and obtained this 
Rule on tbo defendants to show cause why tho order of the Small Cause 
Court Judge should not be mollified. 

Air. Mehta {Babu Dwarka Nath Mittir with him), for the 
petitioners. I he Subordinate Judge hold that the deposit of Rs. 20 
made at tho time of tbo delivery of the machine was in the nature of a 
penalty, and tried to bring this case under section 74 of the Contract Act. 
I submit that. it. is nob a penalty, and roly on Manian Patter v. Thu 

Madras 'hailway Company (1) and Wallis v Smith (2). I also rely on 
clause (c.) of tho contract. 

U) (1905) I. L. R 29 Mad 118 . (2) (1882) L. R. 21 Oh. D. 243. 
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Babu Khctter Mohan Sen, for the opposibo paiby. The 
agreomenb was, thab after one year bho defendant No. i was bo 
[9823 reburn, and bho plaintiffs bo accepb, bhe machine back. UnJer bhe 
conbracb, bhe machine could be purchased if bhe defendanb wished bo do so ; 
if nob, ib could be reburned. Ib was enbirely opbional for bhe defendanb bo 
do so or nob. The defendanb has paid in all Rs. 40 and, by consenb of bhe 
parties, bhe machine was baken back by bhe plaintiffs. Ib is nob bheir case 
bo breab bhis as a breach of conbracb. The clause wibh reference bo bho Rs. 
20 is a penal clause and cannob be enforced under section 74 of bhe 
Conbracb Acb. 

S.iarfuddin and Richardson J.J. This is a Rule on bhe opposibo 
parby bo show oause why bhe order of bhe Small Cause Courb Judge, dabed 
bhe 19bh January 1909, should nob be modified. 

The facbs are bhab bhe plaintiffs, who are agenbs on behalf of bho 
Singer Manufacburing Company, leb oub under a wribben agreement a 
sewing machine bo bhe defendanb. The agreemenb provided, inter alia , 
bhab bhe defendanb should pay for the hire of bhe machine a sum of Rs. 5 
every month in advance. At bhe time of bhe delivery of bho machine, a 
sum of Rs. 20 was paid by the defendant bo bhe plaintiffs, and bhe agree¬ 
menb stated in bhe preamble thab no oredib was to be given forbhis sum 
on account of rent unless and until a purchase was effected in accodance 
with other provisions. In clause ( e ) of the agreomenb there is bhe follow¬ 
ing further condition :—“ When bhe hiring is terminated ^ the machine 

and accessories are returned bo bhe owner, bhe hirer shall nob, on any 
ground whatever, be entitled to any allowance, credit, return or set off for 
payment previously made.” The defendanb having failed bo pay bhe 
monthly rent and being still in bhe possession of bhe machine, a suit was 
brought by the plaintiffs in bhe Small Cause Courb . The claim was for 
Rs. 40 as rent and Rs. 105 as the price for bhe machine. Ib seems bhab, 
after the insbibubion of bhe suit, bhe defendanb expressed himself as ready 
bo return the machine, and bhe plaintiffs were willing to bake ib back, and 
it was accordingly returned. The claim for bhe price of the machine was 
therefore, nob pressed 

[963] A decree has been made by bhe Judge of bhe Small Cause Court 
awarding the plaintiffs Rs 20 on account of rent of bhe machine, the 
balance of bhe claim for rent being rejected on the ground bhab Rs. 20 
had already been deposited. 

The plaintiffs have obtained the present Rule. 

The question involved is whether the sum of Rs. 20, which was paid 
bo bhe plaintiff's at tne time of bhe delivery of bhe machine, should or 
should nob be taken into account in determining bho amount of rent due. 

The lower Courb has held bhab the provision for bhe forfeiture of bhab 
sum was in the nature of a penalty. 

We do nob think so. In bhe case of Marxian Patter v. The Madras 
Railway Company (1), ib was held “that neither section 74 of bhe Indian 
Contract Acb, nor bhe principles of law laid down in decisions dealing with 
promises to pay specified sums in case of breach of contract, apply to cases 
of forfeiture of deposists for breach of stipulations even when some of 
them are but trifling, while others are nob such. In such cases bhe rule is 
that where bhe instrument refers bo a sum deposited as security for per¬ 
formance, bhe foreibure will nob bo interfered wibh if reasonable in 

amounts_____ 

( 1 ) (1906) I. It. R« 29 Mad. 118. 
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Wo do not consider that as regards amount, Rs. 20 was at all unrea¬ 
sonable under the circumstances, and we think that the sum of Rs. '^0 is 
subjrct to forfeiture under the agreement. 

Let the amount decreed to the plaintiffs be increased by R-. 20. 

The Rule is made absolute with costs. 

Rule absolute. 


3n C. 964 (=4 I C 419) 

[964] MATRIMONIAL JURISDICTION. 

[.Before Mr. Justice Fletcher .] 

Bright v. Bright.* 

[19th July, 1909.] 

Divotcc~Jurisdiction— “Fcimanent Residence" —Divorce Act (IV cj 1869) $. 3 (1)— 

“ Lost restded together." 

In a petition for dissolution of marriage, where the husband and wife had no per¬ 
manent residence:— 

Held, that the petition could be entertained by the Court -having jurisdiction over 
the plaoe where they ‘last resided together’ though for a short period. 

[Ref. 76 I. 0.-689=45 Bom. 547 ; 44 Bom 924 r 59 I. C. 981 ; 65 I. G. 57=48 Gal. 

577 ; it I. G. 596] 

Petition for divorce by the husband. 

The facts of the case are as follows : Tho petitioner, George Edmond 
Bright, was a Railway Engineer by profession and had no permanent 
residence. lie married the respondent, Elizabeth, at Karachi in 1896, 
and then they lived together at various places in tho Bombay Presidency 
till they came, in December 1901, to Calcutta whore they lived at the 
“ Grand” hotel for about a fortnight. While living there, they mutually 
agreed on certain terms to separate and live apart from eaoh other. It 
was alleged by the petitioner that later on he discovered that t*ho respon¬ 
dent and the oo-rospondent, E. J. Simpson, had lived together at certain 
places in the Bombay and Madras Presidencies, and were still living to¬ 
gether at Bombay, lie, however, presented his petition for divorce in 
the Calcutta High Court. Tho respondent and tho co-respondent did not 
enter appearance. 

Mr. Langjord Jaws , for tho petitioner. The only question that may 
arise in this case is whether this Court has jurisdiction to entertain this 
petition. No doubt the parties live outside the jurisdiction of this Court, 
but by section 3 (1) of the Indian Divorce Act (IV of 1869) tho petitioner 
has an option of two Courts, namely, either the Court within the jurisdic¬ 
tion of which the parties " reside" at the time of filing the petition, or 
[966] the Court in whoso jurisdiction they “ last resided together." 
The petitioner may choose in which of these two Courts he may bring his 
suit :Ratnagiriiillai v. Sycd Ravuthan (l). The words of seotion 3 (l) 
of the Aot are within whoso jurisdiction tho husband and wife reside or 
last resided together.” It is not necessary to contend* that there was any 
fixed residence suoh as might have to be proved in oases under other Aots 
w’hero residence must bo shown. 1 ho words are tantamount to " last 
cohabited together: ’ Rattigan on Divorce, page 22. If it is necessary to 
s how some residence, then there are oases whio h show that in the absonoe 

•Original Civil suit 4Matrimonial) No. 6 of 1909, 

(1) (1896) 1. L. R. 19 Mad. 477. 
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of any fixed home a man must be taken to reside at the place where he is 

W-JrfVoIVr 8 at M tima ! Mt>rrk v • Bmmgartm (U Fernanda v. 
Wray (2 ,Un re De Hornet (t), Alexander v. Jones (4), Lau-encet v. 

Ingmire (5J, Jcgendra Nath Barterjee v. Elizabeth Batterjee (0J. 

Cur adv . vttZJ. 

^LETCHER J This is a petition presented to the Court by the 
petitioner for the purpose of obtaining the dissolution of his marriage with 
he respondent on the ground of her adultery with the o e-respondent. 

i T 9 heanna ' 1 was satisfied with the proof of the adultery and 
also with the reasons given for not bringing the suit earlier. 

h f ? °“ ly question on which I reserved judgment was as to the 
jurisdiction to make a decree. 

\ h u ° nlyperiod durin S whieh the petitioner and the respondent 
resided together in Calcutta was for a period of 16 or 17 days in the month 

of December 1901 when they finally separated. Prior to that, the peti- 

“ and bhe , r6Sponde nt bad cohabited together at Raigarh, and if the 
petition had been presented when the parties were living togethar at 
Kaigarb, it would have had to be presented to the High Court at Bombay. 

the blme of fche P resen tatfon of the present petition, the 
petitioner, the respondent and co-respondent were all resident in Bombay 

atl „ I- pe I tlfcloner * however, says that the Indian Divorce Act gives him 
n ,“ f 10 l “ of either bringing his suit in the High Court at Bombay as the 
place where the husband and wife “ reside,” or in this Court as being the 
6 ,V°urt of the place where the parties “ last resided together.” 
rA=^^ h ? V0 ’^ herefore ’ fco consider whether the husband and wife “ last 

December 8 190i r " dUriDg ^ Sh ° rb V ‘ S ' b b ° bh9 Grand Hobe1 ’ Ga,cufcfca . in 

lv. 1 have come to the conclusion, not without some hesitation, that in 
particular case the parties did last reside together in Calcutta. This, I 
n 7 1S ona of those cases where the husband and wife never had a perm¬ 
it ,, res 'den^e. The petitioner was engaged as an Engineer on the 
diffi nT^ a0d b ' s habitation seems to have changed very frequently. It is 
bo . say w hich of the many places at which he dwelt before he 
ab0d his wife in 1901, was his residence’ or ’ last residence' 

for fu bba basls bbab this is one of the cases where the actual abode 
he time being is the only residence. 

in Cal aC90rdin S ly hold that the husband and wife 1 last resided together 
e ^tt a and pronounce a decree nisi for dissolution of the marriage be- 
Q the petitioner and the respondent. 

re _ j fe H ere is no 0viden ce that the co-respondent was aware that the 

mnlrJ 1 en W ? s a marr i 0 d woman before the filing of the petition, i cannot 
any order for costs against him. 

ttorneys for the petitioner : Leslie & Binds. 


2 Honm ?°J yt ° n 16 , 9 * ( ) ( ,8 ® 6 ) L. R. 1 Ex. 13\ 

}il 1 * 22 ?? l b R 25 Bom. 176. (5) (1369) 20*Ii. T. 391. 

' ' U894) I. L. R.'21 Oal. 634. (6) (1898 ) 3 C. W. N. 250 
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[967] PRIVY COUNCIL.- 


Secretary or State for India v. India General 
Stram Navigation and Railway Company, Ltd. 

[20bb July, 1st and 1909.] 

[On appeal from the High Court at Fort William in Bengal]. 

isati«n—lmml Aeqinsition Act (I of 1 C 94 )—Amountof Compensation payable for 
Uni>i ,),i l<Jl bmli of rim' }fourthly near « '•rieutta required for purposes of the Port 
Commissioners if ' .i leultii—Judgment in former land acquisitiim case regarding land 
in Ike vicinity , m»>/ amount iiirardcd therefor—Review by High Court i>J valuation 

by perit 1 1 fudge. 

[n this case which related to the amount of compensation payable to the 
owners of certain land on the left bank of the river lloghly near Calcutta,which 
had been acquired by the Government of Bengal under Act I of 1894 for the 
purposes of the Port Commissioners of Caloutta the High Court did not agree 
with tho scheme of valuation made by the Speoial Judge, and had iucresed his 
award relying upon tho price for a piece of land in the vicinity in previous land- 
acquisition proceedings as affording a guide to the amount of compensation to 
bo awarded in tho prosont case. And on appeal by tho Government, it was con¬ 
tended that in doing so tho High Court had wrongly disregarded tho great 
experience of the Special Judge and had given undue woight as evidence to tho 
decision in tho former case, in which it was said that tho land was so essentially 
different in area, locality, and speoial and peculiar advantages,that no deduction 
could bo drawn from tho amount awarded for it which would bo of any use in 
estimating the value of the land now in dispute. Their Lordships of the Judici¬ 
al Committee holding that no good ground for suoh a contention had been 
established, dismissed the appeal. 

[Ref : 11 C. L. J. 012 6 ». 0. 457 ; 7S 1. 0. 567; 90 1. C. 48-i3 A. L J. 803- 1926 A. 

I. R. (P. 0,1 211-49 M, Tj. J. 23.1 - 27 Bom. L. R. 1140 — 4j Bora. 7C0-=52 I. A. 

367=42 0. L. J. 143.] 

Appeal from a tleorce (11th April 1906) of the High Court at Cal¬ 
cutta which varied a decree filth January 1905) of tho Special Land 
Acquisition Judge of tho 24-Pergunnahs, made in Land Acquisition Case 

No 200 of 1903. 

Tho party opposing tho award of compensation for the acquisition of 
the land was the appellant to His Majesty in Council. 

[968] The matters in dispute between tho parties arose out of the 
acquisition hy tho Government of Bengal, under the powers conferred by 
Act I of 189 1 , of tho premises Nos. 6, 7 and 8, Garden Reach in the 
suburbs of Calcutta, for purposes connected with improvements at the 
Kidderpore Docks proposed to bo made by the Port Commissioners of 
Calcutta. 

The faots and findings of the Speoial Judge are sufficiently stated in 

the judgment of the High Court (Mr. JUSTI< E Rampini and Mr. JiSTIP . 

AsrUTOHH MookkRJEE) now appealed from, which was as follows :— 

“ This is iiu appoal against a decision of tho Spooial Land Acquisition Judge of 
the 24-Porgunnahs in a roforenoo mado to him undor sootion 18 of Act 1 of iM)4. 
The land in dispute is 53 biglias in area, situatod on tho Gardou Reach Road and 
boaring tho numbors 6, 7 and 8. It has boon aoquirod at the iuatanoe of tho Port 
lommissioners for improvomonts at the Kiddorporo Pocks, and'for aooommodation 
Df thoir workshops at Gardon Roaoh Tho claimants are ouo Mrs. Maloolm and 
the India Gonoral Btoam Navigation and Railway Company. Tho first claimant 
raised only a quostion of apportionment Tho second olaimaut objeoted to tho 
valuation of tho Collootor who had estimated tho valuo of the land at Rs. 600 per 


• Present ; Loitu MaONAGHTKN, lORr> DUNEDIN, LOHd OCLLlNB.SiR ANPRRW 
BOOBLK, and SiR ARTHUR WlLSON. 
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oottah, had allowed Kg. 1,31,050-2 for the structures on the land, and Rg. 500 for 
removal of moveables. After deducting the capitalized value of the Government 
revenue and adding 15 percent, for the statutory allowance, the net amount awarded 
by the Collector was Rs. 7,57,024-12-9. 

“ The Special Judge appraised the land as follows :— 

'* He regarded it as apportioned into blocks, and roads constructed through it, 
which in his opinion would occupy nine bights of the area. Tie then divided it into 
belts of river frontage, firm and low land, valuing the first class at Rs. 1,20,399, the 
second, as if it paid a rental of Rs. 9 per oottah per month ( —Rs. 5,19,401), and the 
third class, as if it paid a rental of Rs. 3 per cottah per month (--Rs. 34,550). He 
further allowed a sum of Rs. 25,000 for the value of the position of lands so that he 
altogether allowed the claimant Rs. 0,BP,920 for the land. 

“He still further allowed Rs. 23,000 for the materials of the buildings on the land, 
for they would, in his opinion, have to be remove 1, if the land were divided into 
blooks, and roads constructed through it. He give the same amount as the Collector 
for the removal of movables, vfe., Rs. 503. Rs. 3,911 for a pontoon, and certain 
jetties and shaer-legS. After deducting the capitalized value of the Government revenue 
at 30 years’ purchase and adding the statutory allowance, he awarded to the claimants 
Rs. 54,594-11-11 in excess of the Collector’s award ©r Rs. 8,11,919-8-3 in all. 


“ The India General Steam Navigation and Railway Company now appeals. 


“ Mr. Garth on their behalf objects to the system of valuation adopted by 
the Special Judge anl claims Rs. P, 1 7°,319-2-3 in excess of the sum awarded 
n>69] bv the Judge. According to the particulars of the Company’s claim, a, sum of 
Rs. 10,70,000 is claimed for the land at the rate of Rs 1,000 per cottah, Rs, 90,789-10-0 
for the buildings on the premises No. P, Rs. 22,937-12-0 for the buildings 
on prenises No. 7, and Rs. 5?,W- r -0 for the buildings on the premises No. P, Garden 
Reach Road, Rs. 90,000 for the jetties, pontoons and shaer-legs, total Rs. 13,25,910 and 
the statutory allowance at 15 per cent, on this sum. 

“Mr. Garth’s objection to the Special Judge’s svstem of valuation are :—(i) that 
he has over-estimated the area of land necessary to be set apart for roads ; and fii) 
that he has under-estimated the value of the land, and overlooked the fact that by the 
opening up of the land by means of roads, the land would practically all beoome 
frontage land. 


“He relieg in support of his claim for the valuation of the land at Rs.. 11,000 

per cottah on—(1) the fact that the Port Commissioners, when they sold certain land, 
the Watganj Pumping Station, which is not very far from the disputed Ian*, to the 
Calcutta Municipal Corporation, charged them at the rate of Rs 3, 00 per cottah, (2) 
on an opinion expressed by Mr. Apjohn, the former Engineer and Vice-Chairman of 
the IJort-Commissioners, that one-third of the premises Nos. P, 7 and P, Harden 
Reach, was worth 5 lakhs, (3) on two judgments of this Court as to the value of land 
in the neighbourhood, (4) on certain awards of the Collector for similarly situated 
lands. (5) on certain conveyances and a lease of lands not far from the lands acquired, 
(6) on evidence of rents paid for land in the neighbourhood, and. ^7) on the evidence of 
certain expert witnesses. On the other hand, the Port Commissioners contend that 
the land they have now acquired is to the south of the Kidderpore TJocks,. and there¬ 
fore of admittedly less value than land to the north of the docks, to which all the 
awards, conveyances and leases 'except one) produced by the claimants relate, and (2) 
on certain conveyances and leases of land to the south of the docks, i. <\, on the same 
aide of the docks as the premises Nos. P. 7 and «, Garden Reach Road, and (*) on the 
evidence of their present Engineer Mr P. Palmer. 

“ We must admit that there is mu h force in Mr. Garth’s criticisms of the 
Special Judge’s svstem of valuing the land. It is impossible for -us to say how much 
land would require to be left for roads. There is no evidenae m this point. Mr. 
Beacbcroft’s conjeoture that it would be proper to leave nine bighas out of account as 
required for this purpose may be right or mav be wrong, but without the evidence of an 
Engineer on the subject we can form no definite conclusion on this point. Similar y, 
there are practically no data on which we can check his division of the land into belts 
of frontage, firm and low land, or his valuation of the frontage land or of the firm 
land at Rs. 9-per cottah, the low land at Rs 3 per cottah and the dock basin and ank 

land at half rates. We can only say that comparing, the 7hey 

the rates mentioned in the conveyance and leases produced by mta they 

appear to be inadequate and below the rates to which, m our p » 
company is justly entitled. 
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We do nob attach much importance to the gale of the land for bhe Wafcgani 
Pumping Station by the Port Commissioners to the Caloutta Municipal [9701 

Corporation at the rate of Rs. \ '*00 per oottah. The Minioipility urgently requir¬ 

ed a small area of land in that particular locality for a Pumping Sbition; no other Hnd 
than the land the Port Commissioners had to sell would meet their requirements ; so 
the Port Com;m^sionors ole trly took advantage of the Munioipility’g exigencies and 

£g q ma( * a them piy a % fancy * prioe. 

I C 448=10 " Nor do we oongider that we can ro^ir l Mr. Apjohn as having definitely valued 

C L. J. 281= a third of the premises 6, 7 and H, Garden Reaoh Road at 6 lakhs of rupees/ It ap- 

ll B->ra. L. pears that Mr. Apjohn and Mr. Ashton of the firm of Messrs. Kilburu and Company 

R.1197-14 ’ iari s °me informal conversation on the subject of this land. Both gentlemen seem to 
C. W. N. 134 have been endeavouring to ascertain the views of the other. Mr. " Apjohn led Mr 

c7q 19 f t0 fchiQk ’ h - e W0,lM roooram9 nd to the Port Commissioners to buy one-third of 

643 ** A P^mises at this figure ; but it does not appear certain that Mr. Apjohn. when 

20 °* ^^^’J'PP^chod on the subjeot, would have made anv suoh recommendation, or 

them™ L ° rfc {jOmrn,flfllo,10R would have aooepted suoh recommendation, if made to 

nnfl “ ° f fche rri * h f!o,irb roliQd OD by the claimant are two in number 

R, /ntcothh t V™ ; Vh ° D th ? nhi0f Mr - Geidt awarded 

nU of fi for e obtain frontage, and Rs. 550 a oottah for certain baok land situat- 

vvo , r ° f th ? W:U C ani and ° ard9Q Rewh r.. for IvTdTn a very 

connect, the, *£ Reaoh°with SftJSJKt 

land wZh 1.7h. »S 

^ald "oVn^T T "'l "*£ ° f riv ° r f »- A -.tloflt i oottah 

srSSi - «5 - s 

"boat R ,*^ p^ootoh atahonu ’ ofR - >.^°'vaa paid which raise, the rental to 

i□'faV//of M0,1°"Toh/r " n ronN ’ nM in th * The indenture 

R, r pa /^h T^e r-d' ,M ° r f M thn d °° ks ™* tp ^ «"« at a mnUlTaK 
mvfl rLf ( _ | • Tho ovidonoo of tho witness, TTari Mohan Ohoso, shows that ho 

P ■ „ fc for ,and Pn tho 3rHlth 5 '<lo of tho dooks at the rate of Rs. 4 per oottah. 

vary 8^11^ , tho "S™ 4 cited by tho claimant also differ 

per oottah and tho i t '* 10 'i va , 1103 roa ^ :ln ^ tlie rivor-frontaco land at Rs. 1 000 

It RsS m5 'tr CO th T Mr °*<“ «*- tho hi C h iaTd 

the hi eh i,ni 7 1 M ,ntonor 1*nd Rs. R00 per oottah. Mr. Owen values 
Mr Rtovons dividnstl P nr oot.tih and the [0711 sloping and tank land at Rs 450 
for the her , Vc n ! ° "' ho1 : ip,n fc '™ portion, and c ivc. Re. 1.000 per oottah 

rn tea 'for tan It an d''lo v ^ Mr ° oUah ^ road eide portion vvith Tower 

Sh™'!Z ah 'TiW. We are familiar with their n“ 

They have of conrao epcciTn-rowlndo "’ 9 fT C#S , 0, ^iT for . th « Pn0 ,Me pr t ' 10 other, 
hourhood, but wo can onb-mM J ° f •? vMno ° f lnnd lr ‘ ( neigh- 

tho lands .at, somewhat nl ove the * PP ' 1<5 " ,or thov '" vfl lr! their valuations estimated 

sarv for us to n Tde n thTM ^vahle for it. t is unneoes- 

land to the host ady^Ce ThTTTnd’r' 1 YT't ^ ^ Pnt pf thn 

oiont.lv criticised this scheme ^ n "’ slt,pn ' Tn< lce. Mr. Reaohoroft, has suffi- 

" S S0, ' ,lmt ' atKl ported out. the defects that are inherent to it, 

rates of rentTein/paiTto fhemTv Rpn ' T "' !Ji>ion< ' rc '’ nvp ‘ , ’ v( ' n evidence of much lower 
nnnas per oottah upwards orTnds Wh ^ paM tP ihm ^ from ft 

«. T , r lords l°th to tho porth nnd south of the disputed hnd# 

south oUhe]Zil T ^T^ a nf c D rT b r °L cor ™™ rc /* of beds* more or less to the 

1 eni.es., , ard P. O order. Bench Road, the prices*™ id for M whbh vary 

* 
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from Rs. 148 per cottah to Rg, 2.<G per cottah. This higher rate was paid for 46 , 

Garden Reach Road, which is the farthest away from Calcutta. ’ 

“ We may mention that we are informed that the alleged sale of the Shibpur 
College, which the Judge discusses in his judgment, has not taken place. 

“ Me. F. Palmer, the present Engineer to the Port Commissioners, deposes that in 
his opinion the proper value A the acquired premises is Rs 4UJ per cottah which 
would seem to us to be much too low a rate tor ,the land. 36 C. C67—4 

“ It is clear, however, we consider from the evidence adduced on behali of the n L J^281= 
Port Commissioners, tiat land on the Calcutta side ot the dooks is much more valu- ±± B 0 * m L 
able than on the further side. This may be partly due to the obstruction caused to j> 1197 2:14 
passers-by owing to the consent and prolonged closure of the Swing Bridge at the docks; r ‘w u 134 
but also to a great extent to the fact that the land on the further side of the docks is ^9 jj ^ j 
more sparsely populated than the land on the Caloutta side and is in every way less fi4S=i36* I* A* 
favourably situi ted for business purposes. * * 

In these circumstances we must admit we find it most difficult to appraise 
accurately the value of the premises Ros. 6 , 7 and 6 , Garden Reach Road. But basing 
our valuation on the evidence given in this case on both sides and taking into consi¬ 
deration such evidence, as to rates of rent, sales and awards, we are inclined to value 
the land at very much the rates given by the learned Chief Justice and Mr Justice 
Geidt for the land taken up at the oorner of the Watganj and Garden Reach Roads. 

This land is very near, if it is not the nearest land, to the subject of this reference, of 
the value of which we have evidence. This land is no doubt to the north of the docks 
and nearer Calcutta than the lands now the subject of enquiry : but on the other hand 
Nos. »•, 7 and ti, Garden Reach, have greater advantages in the way of river frontage. 

The learned Chief Justice and Mr. Justice Geidt gave Rs. 50 per cottah to the front 
and Rs. 550 per cottah for the back land, t e., Rs. 750 per cottah on an [tY 2 ] average. 

We consider we should give this average rate for the firm land of the premises Nos. 

6, 7 and a, Garden Reach, irrespectively of its situation, i. c ,, whether front or back, 
but we think we should give only half this rate for the dock, basin, and tank land. 

Two of the expert witnesses on the side of the claimant, Mr. Stevens and Mr. Owen, 
give lower rates for the dock basin, and tank land and the Special Judge proceeds on the 
same principle. 


“As for the buildings, we think, we should allow the claimant the sum of Rs. 
l,9l, \ 50-2-0 which was the Collector’s estimate of iheir value. The claimant is also 
entitled to Rs. 500 as allowed by the Collector for the removal of movables, Rs 
9,96 1 - 0-0 for the value of the jetties, pontoon and shear-legs, to the valuation of 
which no exception has been taken during the hearing of this appeal. From the 
amount must be deducted the capitalized value of the Government revenue at 20 years’ 
purohase. The claimant is, of course, entitled to the statutory allowance of 15 per 
cent, on the amount of compensation awarded and to costs in proportion in both 
Courts. We decree the appeal to this extent accordingly. The cross-objections were 
not pressed.” 


On this appeal, 

Cohen, K . C., DeGruyther , E.C. , and A . M . Dunne , for the appellant, 
contended that the High Court proceeded on an erroneous principle in 
'adopting as the basis of valuation of the land the value put in previous 
land acquisition proceedings between different parties, in connection with 
an entirely different plot of land, and irrespective and without regard to 
essential elements of dissimilarity in regard to area, locality, and special 
and peculiar advantages. The judgment in the previous case relied upon 
by the H gh Court was not evidence in the present case of the value of the 
land in dispute. The land to which that judgment related had, by reason 
of its position in a highly congested business area at the junction of two 
main traffic thoroughfares,a special and extraordinary value, and it had noth¬ 
ing in common with the land now in question which could form the basis 
of comparison between the two in estimating their respective values. In 
so acting erroneously the Tigh Court had disregarded evidence relating to 
other land which in tespect of proximity and advantages was more 
similar to the land now in dispute than that covered by the decision relied 
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1909 upon by tbo High Court. The value of the land in question ought to have 
July l, 20. been based on the cvidenco adduced in relation to the value of land on the 

-west and south sides of the dolks which as regarded area, 

Council. Proximity, and general advantages was shown to possoss very 

- * similar conditions to that now in question. The High Court when valu- 

30 C. S67«4 ing the land on the abovementioned basis erred also in awarding to the 
C L j 3 281 10 res P° ndents addition the value of the existing buildings otherwise than 
11 Bom L as old materia!s the value of which hud heon agreed upon as Rs. 20,000. 
R. 1197=14 Finally, the High Court was in error in setting aside the scheme of the 
0. W. N. 134 Special Judge in ascertaining the value of tjie land on a rental basis, and 

64 sLm hi ha . d i 8 noTed tho {act ot his special knowledge in connection with such valu- 
200 atioD ' TbG dato o[ tbo declaration of requirement of the land v 20tli Jan¬ 
uary 1903) was the date to ho considered in valuing the land. Reference 
was made to the Land Acquisition Aot (I of 1894;, sections 11, 15, 18, 19 
and 24: Secretary of State for Foreign Affairs v. Charlcsworlli PilUngSe Co. 
(1) and Premchand Eurrai '/.Collector of Calcutta (2) a case under tho for¬ 
mer Land Acquisition Aot (X of 1870). 

Sir Robert Finlay, K. C„ Sir Alfred Cripps, K. C„ and Ecnicorthy 
Brown, for the respondents, contended for tho reasons given in the judg¬ 
ment of the High Court that the amount of compensation allowed was not 
excessive, and that tho valuation arrivod at by tho High Court should bo 

upheld. Roference was made to Ezra v. Sicretary of State for India (3) 
and Land Acquisition Aot (I of 1694), section 40. 

Cohen, K.C., replied. 

The judgment othoir Lordships was delivered by 
LoiiD Coli IRS. This is an appeal against a deoree of the High 
Court of Judicature at Fort William in Bengal, dated tho 11th April 
1906, and made in appeal No. 58 of 1905, which varied the decree of 
the Special Land Acquisition Judgo of tho 24-I’ergunnahs, dated the 11th 
January, 1905, and made in Land Acquisition Case No. 200 of 1903. 

[974] Tho question relates to tho amount of compensation payable to 
the owners of certain land on tho loft bank of the Hooghly, near Calcutta, 
which has boon acquired by the Government of Bengal under Aot I of 
1894 for tho purposos of the Port Commission's of Calcutta. 

1 he respondents to this appeal woro owners of some portions, and 
lessees of other portions, of the land in question. 

On tho 12th Juno, 1903, an award was made by tho Land Acquisition 

Collector under section 11 of tho said Act of 1894, in which he assessed 

tho compensation payable to tho parties intorosted in tho said premises a t 
a sum of Rs. 7,57, 024-12-9. 

Tho claimants (respondents/ tilsid a petition of objeotiou to tho said 
award and required tho matter to bo referred by the Collector for tho 

©termination of the Civil Court. The matter aoco came indue 

course e ore he Speoial Judgo of tho 24-Pergunnahs appointed to bear 

? aF0S oufc of Proceedings under tho said Aot, who 

Colleotor SUm ° 11-11 in addition to tho sum awarded by tho 

thiS doc , is ! on claimi ^ t,s appealed to tho High Court. That 

ine ho nriP^T T°! ]ud T° n!l roviowiD ^bo earlier awards and oompar- 
ing tho pneos realized on sales of l aud in the neighbourhood, having regard 


(1) (1901) I, L. R. 26 Bom 1,16,17,24- 

L. R. 28 I. A, 121, 180, 141. 


C) U$7C) 1. L. R. 2 Cal. 109. 
(9) (1906) I. L. R. 92 Cal. 606.' 
L. P. 32 I. A. 98. 
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j i , i advantages of, or drarwbacks to, their respective situations 
and having heard the evidence of experts on both sides, came to the con¬ 
clusion that the total compensation due to the claimants ou*ht to be 
increased to the sum of Rs. 10,13,591-8. ° 

It seems to their Lordships that'there is no question of principle 
involved in this appeal. In fact, the main argument of the appellant is a 
practical.denial of the right of the High Court to review the findings of 
the Special Judge, whose great experience in such cases, they suggested 
ought to outweigh all other considerations. Indeed, when one comes to 

* 1 4 4 • * _ ^ J it seems to resolve 

itself into no more than this, that the Court gave undue weight 

to the prices paid on the sale of a particular piece of la'nd 

Wri vicinity as affording a guide to the compensation to be 
La/hJ awarded in the case before them. It is by no moans clear to their 
Lordships that there is any good ground for this suggestion. 

Their Lordships will, therefore, humbly advise His Majesty that this 
appeal should bo dismissed. 

The appellant will pay the costs of bho appeal. 

c .. Appeal dismissed. 

Solicitor for the appellant : The Solicitor , India Office. 

Solicitors for the respondents : Morgan Price & Co. 
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APPELLATE CIVIL. 

Before Mr . Justice Stephen and Mr. Justice Vincent. 

Nirad MolINi Daesi v. Shibadas Pal Dewasin.* 

[8th July, 1909.] 

Hindu Law—Sheba it ship—Alienation of Shcbuitship y inter vivos. 

An alienation (inter vivos) of the office of shebait by an arpannamah, to a 
closely connected member of the family who seems to have more interest in the 
worship of the idol than any one else, and without any idea of personal gain, is 
valid under the Hindu law. 

Mancharam v. Pranshankar (1) followed. 

Rajeshwar MulUckv. Gopcshwar Mullick (2) distinguished. 

KJietter Chunder Ghose v. Hari Das Bundopadhnja (3) and Rajaram v. Gonesh 

(1) referred to. 

[Ref: 42 Cal. 45 1 ) ; 31 C.L J. 37=56 I. C. IP; 94 I. C 212=30 C.W.N. 389=53 Cal. 132.J 

Second Appeal by Srimati Nirad Mohiai Dassi. the defendant 

No. 2. 

The plaintiff, Shibadas Pal Dewasin, sued to establish his title and 
to recover possession of the land held in lihas by partition, and of a 
0Q rtain share of the pala of the Billeshwar Thakur’s sheba. 

[976] The facts areas follows The plaintiff was the owner of a 
certain share of the property in dispute and, as reversioner, was entitled 
to the shares in future upon the death of his co-sharers. The defendants, 
except the defendant No. 2, were joint shebaits with the plaintiff in suc¬ 
cession to their predecessors in interest. Under a deed of arpannamah 

• 

* Appeal from Appellate Decree, No. l:-20 of 1907, against the decree of Aghora 
Chandra Hazra, Subordinate Judge of Burdwafc, dated April 15, 1907, confirming the 
decree of Saroda Prasad Beneriee, Munsif of Katwa, dated July 80, 1906. 

U) (1882) I. L. R. 6 Bom. 298. 13) (1890) I. L. R. 17 Cal. 557. 

(2) (1907) I. L. R.35 Cal. 220. (*) (1898) I. L. R. 23 Bom. 131. 
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executed by the defendants Nos. 5, 6 and 7, who were residing at a distant 
place from the place of worship, in favour of their maternal uncle (the 
plaintiffthe plaintiff became furtuer entitled to these defendants' shares 
in the pa la ol the said 'lhahur's shcba. Upon the defendants Nos A and 
r 07 B or t ras ' st!ne ^ be Plaintiff from getting possession of the said shares of the 
I. 0- 76 = 1 = 3 <Mendants Nos - 5 - 6 and 7, the plaintiff brought this suit. 

The defendant No. 2 contended, inter alia, that debutter property 

and sluiba were not partible by the Court, and that the arpannamah was 
collusive, fraudulent and illegal. 

The Court of first instance deoreed the suit in part declaring the 

Snhn 3 . r e , t0 skcU o£ tbe Thakur ' and on appeal, the learned 
tmbordma.o Judge affirmed the judgment of the first Court, holding that 

Hjh Court Shebm " aS ahenable ' 1 he dt 'l 0nt lant No. 2 appealed to the 

Babu Ketttr Mohun Sen , for the appellant. 

Babu Nalintranjan Chatterjee, for the respondents. 

c Cur. adv. vult. 

STEPHEN AND Vincent, JJ. Toe plaintiff, respondent in this 

appeal, sued for certain shares in the pa, a of a Thakurs sheba, and in 
the property appertaining thereto. His olaim is based on an arpanna¬ 
mah executed in his favour by three of the defendants Nos. 5, u and 7 
He is at present an eight-anna owner of the property in dispute, has a 
reversionary interest in 6th of the remainder, and is the maternal unole of 
defendants Nos. 6 to 7 It is asserted in the plaint, and appears to be the 
case, that the plaintiff owing to his place of residence and other advan¬ 
tages could perform the sheba of the Thanur muoh better than defendants 
7 ' “ Dd ^t this was a reason for the arpannamah. Under these oircumst- 
anoes L977] relying on the deoision in Mancharam v. Branshankar (If 1 
the lower Appellate Court has held that the office of snebait was alienable by 
defendants o to 7 and that the plaintifl ucquned a good title under the 
arpannamah. Ibis deoision was, in our opinion, oorreot. It is true that 
the decision in hiancharam v. Branshankar (If has recently been disap. 
proved of in this Court [see liajcshwar MuUick v. uopeshwur UluUick (2)j, 
bu, that was on the ground that the alienation was by will. At the same 
time Maclean C. J. admits that there are authorities for such an alienation 
xnttr vivos under special ciroumstances. Suoh speoial oiroumstances seem 

R ° ^ ft , tb ° 0850 of hh€t,er Chundtr Ghose v. Han Das 
Bundovadhpa iS) where a transfer inter vivos of an idol and the lands 

ith which it was endowed was allowed on the giound that the anange- 

“ 0 “! r a ? baDebolal ono “>r the idol, because it tended to provide for the 
proper conduot of its worship. Further light is thrown on the case by the 

gen b e“Trule aZZTV' U ?™ h U |' ' Vber0 Kanade ' J - while affirming the 
general rule against alienation, indicates private voluntary alienations as 

y-SSTrs.?, "? «. 

****}'•wtrrj 


(1) ( a 8^2) 1. L. R. o Bom. ‘Jyy. 
W (1907) 1. L. R. 86 Gal. a 4 26. 


1- L. R. I* Gal 667. 
W l 1 *®*) h. R. Bom. 1*1. 
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who seems to have more interest in the worship of the idol than any one 
else, and as it seems to have been made without any idea of personal gain, 
in order to prevent the interference of the appellant who claims herself as 
an alienee of the interest of defen lints 5 to 7, we consider that the case 

is governed by the spaoial oif.3ULn$ia:ir^ t) vvaicti Villein J.f. refers. 

The result; is that this appeal i~ dismissed with oosbs. 

Appeal dismissed. 

C. 978 (=3 I. C. 797=10 C. L. J. 258 -11 Bom. L. R. 1193 =5 L. B. R. 118*3 
Bur. L. T. 32 ^6 M. L. T. 3)5 -14 0. W. 1 111 =1) M. L. J. 577 -33 I. A. 192), 

.[978] PRIVY COUNCIL.* 


Ma Ywet v. Ma Me. 

[30fch June and 9th July 1909.] 

[On appeal from thi Chief Court of Lower Burma at Rangoon.] 

Burmese Lato^-Adoptim—Evidence of adoption—Adult niece claiming to le adopted 
aaiighter of cntldless uncle , and entitled to his est ite—Proof of publicity of relation- 
tp ana notoriety essential—Inferences from past statements and conduct. 

According to the law of Burma, by whioh no formal ceremony ig neoeggary 
o constitute adoption, the fact of adoption can either be proved as having 
taken place on a distinct and specified oocasion, or may be inferred from a 

oourse of conduct which is inconsistent with any other supposition But in 
either case publicity must be given to the relationship, and the amount of proof 
oi publicity required will be greater in cases of the latter category when no 
distinct occasion can be appealed to. 

In the case of a child leaving its natural parents and being brought up in the 
ouse of another person who treats it as a father would a child, the inference 
of the relationship existing, and the publicity of the relationship may naturally 
be drawn from the fact of the lives of the parties, apart from their verbal state¬ 
ments.^ Butin the case of an adult adoption where the inferences to be drawn 

rom bringing up ” are necessarily absenf, it is especially requisite to insist on 
adequate proof. 

t’kk cas ® an orphan adult niece claimed the estate of a ohildless unole, 
with whom it was only natural she should live, on the ground that she had been 
aken by him us his adopted daughter when she was over ?0 years of age, the 
evidence of the publicity of the relationship alleged depending upon the testi¬ 
mony of the claimant herself, and the statements of the deceased uncle spoken 
to by witnesses, and the consequence of upholding the adoption being the 
disinherison of those entitled to succeed :— 

SfJf'* ^hat the evidence was not sufficient to establish the adoption. 

Where parties might have precluded the raising of subsequent questions by 
means of an actual, though not ceremonial, adoption in the presence of wit- 
desses, and they had not done so, but had left the fact of adoption to be inferred 
rom past statements and conduct, adequate proof of publicity and notoriety of 
^e relationship should be insisted on. 

/p?9] Appeal from a judgment and decree ^12th March 1907) of the 
10 ourt of Lower Burma in it? appellate jurisdiction, which reversed 

an( ^ decree (1st May 1906 of the same Court in its original 

jurisdiction. 

The defendant was the appellant to His Majesty in Council. 

1 . ^ Y a » a Burman Buddhist, died at Rangoon on the 19th April 1905, 

aving the appellant who claimed to be his adopted daughter, and two 

H ,S ^ r,S ‘ res P° n <*ents. The appellant was the daughter of U Nyein who 
16 ln 1896, and Ma Ka wh o died in November 1900. Ma Ka wa9 U 

iw * Present ;—LordiMacnaghten, Lord Dunedin, Lord Collins, si* 

4 drew ScoBLE and'SiR ARTHUR WlLBON. 
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Mya’s ?Lter. and the appellant’s case was that during Ma Ka’s last illness, 
she asked her brother to take care of the appellant, and that ho promised 
that he would look after her as his daughter; that after Ma Kar’s death he 
did in fact treat her in every way as his daughter ; that he gave up bis 
own hou c o in Han goon and lived with her, up to the time of his death, in 
36 C - 978=3 * 10r house ; an 1 that he informed a number of pooplo that she was his 
I. C. 797=10 daughter or adopted daughter, 

C. L. J. 238= On ^^th Mav 1905, the respondents applied to the Chief Court for 
11 Bom. L. 0 f Administration to the estate of U Mya as being his sisters and 

c ° 1e heirs. On 19th .Tune 1905. a caveat was filed on behalf of the appel- 
3 Bom. h, T. lant. and on 19th -Tune 1905. the Court ordered tho matter to bo tried as 
32=6 M. L. a suit that being the ordinary procedure in such cases. 

T. 302=1* On 4th .Tilly 1905. the appellant applied that Letters of Administra- 
=19 ih L J ft ion might he granted to her. and on 10th Tuly 1905 the Court ordered 
577=36 I. A the two cases to he trie! together. Tho only issuo was — 4 Is defendant 

fappell mb) adopted daughter of the deceased? 

The Court fPir.GE T.) hold that tho adoption was.proved Tind ordered 
Letters of Administration to he is^uod to tho appellant. 

The Appellate flourb JIrwin and HARl' NOLL .TT.) reversed tho deci¬ 
sion of the fir*t Court on Mio ground that though no particular coremony 
was required for adoption among Turman Buddhist*, yet some overt act 
nr speech on the part of tho p«r*on [980] adopting was necessary, and 
that the fact of the adptinn mn*t ho shown to tho public and notorious, 
nnd that in this cn*o thorn was no proof of any overt act or of notoriety. 
Tho Appellate ^onrt accordingly ordered that Letters of Administration 

should ho granted to tho respondents. 

Tho material portion of tho judgment of tho appollnto Court was as 

follows :— 

“ Tfc was pressed on us at tho hearing of tho appeal that tho judgment of tho 
loarnod Judge on tho Original Side contains no finding or statement as to tho time at 
which tho adoption took placo. Tt> mast ho admitted that that is so.. The loarnod 
Advocito for Ma Ywot mot this argument hv saving that tho adoption took place 
when D Mva g-ivo up his own houso and moved to Ma A. wot s houso a fow days after 
Ma. Ka’s doitlu ITis position is that, this moving of houso was a definite aot by whioh 
TT Mva signified that ho was fulfilling the promiso whioh ho had mado to his dying 
sister to take Ma Ywot as his own daughter and never to part from hor. 

“This position is cort.ainlv tho highest, which, on tho •ovidonco, Ma \wot could 
possihlv take up It seems, hoxvovor, to entirolv nullify tho observation mado by tho 
learned Judge n^r the beginning of his judgmont that disputes botwoon IT Mya and 
liis sisters are of importance as homg the foundation of his determination that his 
sisters should not inherit from him : for tho disputes did not arise until some years 
aftor the dato now fixed for the adoption. 

“ The loarnod Judge has found that TT Mya spent a very considerable portion of 
his time after Ma Ka’s death at Kawa and Thongwa, and there is no doubt about the 
fact. Moreover. I think it is certain that, when U Mva gave up l\is own house in 
Rangoon he removed his furniture not. to Ma Ywet’s house but to Ma Mi s houso at 
Kawa. Tho giving up of his own house, therefore, has very little significance and if 
his permanent, residence was in apv one place mor* > than another, it seems to have boon 
at Kawa Hut, assuming tbit, bis permanent, residence was at Ala A wet’s house, I find 
it verv difficult. to saw that that fact can be regarded as signify ing that he had adopted 
Ma Ywot.’’ 

Aftor referring to n ca*o oitod hoforo thorn in which it wa* stated 
t-hnfc the investigation of these claim* wa Q commonly undertaken runny 
years after tho date of th> alleged adoption, tho Appollnto Court con¬ 
tinued 

It might bo added that the adopted child was usually adopted at such a tender 
ago that ho or sho sould not givo any positive ovidonco of tho aot of'adoption from his 
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own knowledge. In both these points the present case is totally different. Ma Ywet 
is alleged to have been adopted about five years before the suit and when she was 
about 30 years of age. The reason, therefore, for not insisting on definite^proof of the 
aot of adoption entirely disappears. . . ” 

[981] After distinguishing the case of Ma Me Gale v. Ma Sayi (1), 
which had been referred to in argument, the judgment proceeded 

"The admitted principle is that the relationship must be public and notorious* 
and it is only because in most cases the adoption took plaoe many years before the 
suit and when the person adopted was a child, that definite evidence of the aot of 
adoption is not required. When the alleged adoption was reoent and the person 
adopted an adult, it lies on the person asserting the adoption, in my judgment, 
to prove it by definite and direct evidence, or to give very substantial reasons for not 
doing so. 

“ The"finding of the learned Judge on the Original Side is based on the following 
points which he enumerates— 

“1. Ma Ywet’s original natural relationship to U. Mya. 

“2. His promise to her mother when dying to take and treat her as his own 
daughter. 

"3. His abandoning his own house and going to live with her in the house where 
Ma Ka had died, and his continuing to live there till he died. 

“4. His undoubted affeotion for her. 
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“5. His undoubted desire that she should inherit. 

“6. His allusions to her as his daughter, and Pongyi U Ne Mein, and Maung 
Thaw as his adopted daughter. 

Points 1 and-4 require no remark. 

"U Mya’s promises to Ma Ka do not, I think, amount to a promise to adopt Ma 
Ywet. It was precisely the oocision on which, if adoption were intended, it would 
have been expressly mentioned ; and it was not mentioned. .... 
Morever, even a promise to adopt would avail nothing without proof that the promise 
was oarried into effeot. 

“Point 3 I have already dealt with. 

. “ U Mya’s desire that Ma Ywet should inherit was manifested near the end of hia 

life, and the only view I can take of it is that his desires to make a gift, or a will, or 
to exeoute a formal deed of adoption, if they have any significance at all, signify that 
he had not yet adopted her; for if she were adopted nothing more would be necessary 
to oause her to inherit. I do not lay stress on this, any prudent man might guess 
that an adoption not effeoted by deed would be liable to be contested: but I merely 
remark that this part of the evidence does not help Ma Ywet a case. 

“ There remains the evidence that U Mya referred to Ma Ywet as his daughter or 
adopted daughter. After giving the fullest consideration to the words of their Lord¬ 
ships of the Privy Counoil above referred to, I think we are at liberty to rely on our 
own knowledge that Butmans use the words ‘father,’ ‘mother,’ ‘son’ and ‘daughter’, 
very loosely, and to say that Mr. Dhar was perfectly correct in saying—‘It would be 
quite natural for an old man like that to refer to a niece who had lived with him for 
a long time as his daughter.’ This is the evidenoe of a witness for the respondent 

[982] “ Mr. Justice Bigge observe 1,—‘ One of the difficulties of this case is the 
obviouly simple way in whioh the word adopted can be interpolated into an otherwise 
correot statement.’ I agree with that, and I would go farther and say that this infir¬ 
mity attaohes to the evidence of even truthful witnesses when relating conversations 
whioh took plaoe at a time when there was nothing to lead them to attach any impor- 
tanoe to the word adopted . The infirmity is still greater when the evidenoe has been 
reoorded by a Judge who is not acquainted with Burmese, and when the Burmese terms 
used by the witnesses, and translated ‘ adopt ’ and ‘ adopted ’ have not been recorded. 

“ The learned Judge reieoted, so far as the word adopted is concerned, all the evid¬ 
ence of U Mya’s statement except that of U Ne Mein and Saya Thaw. Faya Thaw s 
statement seems to me extremely inconclusive. He begins— He told me about disputes 
with his sisters and the adoption of his niece ;’ but he immediately follows that up by 
a detailed statement which refers to nothing but the conversation at Ma Ka s death- 
In oross exa mination again he says—‘ In consequence of this he said he had 

(1) (1904) I. L. K. 82 Cal. 219; L 'K, 82 I.'A 72. 
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brought her up as his rllighter * ThiS is q lite a liffjreat thiag fron adoption lor the 
purpose of iuheriUuce It wu oil.* whea repntell/ pressel ia oross-eximinatio* that 
lm committed hiuwelf to the statement that U Mya said he had adopted her. I think 
this evidence is worthless. 

" Bat after all. the pom 1 . is whether the relationship of father and daughter was 
p iblio and notorious, and there is no evidence that it was. The evidence, suoh as it is, 
oo u 978=3 r9llfce * Private conversations between TT Mvaand the^ witnesses, and the oiroum- 
I 0 797=10 s *'? DC9a un ^ er vv hich the statements were made are sach’that, in nearly every oase the 
C* L* J 258 = J v,f,n9qq ’"'I'* to have been ignorant of the relationship until it was specially made 

known to him bv a private conversation with U Mya. This seems to rae rather to 
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mdioite that the relationship was not gene'ally known, and if the evidence is true it 
morelv proves that IT Mv.i made statements which may or may not he true. The state¬ 
ments are admissible under section T 2 f51 of the Evidence Aot, but their value is not 
verv grout, and they tend to disprove, rather than to prove, that the relationship of 
father an! daughter was notorio is. 


“ To. * ,im up Though no pirtioilar oereraony is necessary for ” adoption 
vet adoption cannot take place without some overt act or speech on the part of the 
person adopting : and when the person adoptel w as an adult, and the aot of adoption 
was recent, it lies heavil • on the person asserting the adoption to prove the overt aot 
bv direot evidence. Even if goid cause he shown for dispensing with such evidonoe, 
the relationship of father and son, or father an I daughter, must at least be proved to 
have been public and notorio is In this oase there is no evidence whatever of any 
overt aot by which adoption was elects 1. There is also no proof of notoriety. The 
evidence consists onlv of statements of TT Mva. and manv of the witnesses say 'that U 
Mva said he had adontel Ma Y vet before her mother’s death—statements whioh Ma 

Ywet is oVigcd to repuli ate heo use she took out Letters of Administration to her 

mother’s ostate. 


“ Tho evidonoe is, in rav opinion, altogether insufficient to establish the faot 
of the adoption. I would, therefore, sot aside the dooree, and dismiss Ma 
19831 Y wet’s petition, and declare that Ma Mi and Ma Mo are entitled to Letters of 
Administration to the estate of IT Mva.” 


On this appeal whioh was hoard ex varte, 

De HruvtJirr , K C., and E. U. Eddis for the appellant, contended 
that the fact of her adoption was sufficiently established. The evidence 
was discussed in relation to the points on whioh the orginalCourt relied which 
are sot out in the judgment of the Appellate Court; and it was submitted 
that on all those points the probability was that the decision of the Judge 
who hoard the evidenco was right ; and that what the Appellate Court held 
to be essential to. hut wanting in, tho appellants case, namely, some overt 
act on the part of the person adopting, and the notoriety of the faot of 
adoption were satisfactorily proved. Reference was made to Ma Me Qale 
v. Ma Sayi (l), Ma Gun v. Ma Gun (2), Ma Btoin v. Ma Yin (3), Maung 
Aincj v. Ma Kin ^4), Ma Mein Gale v. Ma Kin (5) Ma Gnan v. Maunq 
Km win f6), Ma Thine, v. Ba Pe. (7), Ma Sai/i v. Ma Me. Gale. (8), Ma Tai 
Shwe v. Kan Gui fH), and Chan Toon’s Principles of Buddhist Law. 

The judgment of their Lordships was delivered by 

Loud Ptneetn. The onlv question in this appeal is whether Ma 
Ywet. the appellant, has proved that sho was tho adopted daughter of the 
late U Mva, who died in 1905. If she was, then she inherits U Mya’s 
estate.^ If not. that estate is inherited by tho respondents, Ma Mo and 
Ma Mi. the sisters of the deoeasod. 

Ma Ywet is tho daughter of Ma Ka, who was another sister of U 

Mya. 


(M (19011 I T». R. 99 Gal. 9’P, M2S; L 
R. W T. A. 79, 7 r \ 

i2) (1R741 1 Oh an Toon’s L 0. 147. 
r (3) n r -7°) i Oh an Toon’s T,. 0. 161. 

Ml (18931 1 Ohan Toon’s T».0. 157, 101. 
(5) (1899) l Ohan Toon’s L.O. 108. 170. 


179. 

ffi) (ISOM 1 Ohan ToonVL. 0. 893. 
(71 (1897) 9 Chan Toon’a L. 0. 58. 
(8) (19011 9 Ohan Toon’a L. C. 181. 
(91 (1S99) y Upper Burma Rep. 149. 
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Ma Ka died in 1900, and up to that timo there was no question of 
adoption, as Ma Ywet took out Letters of Administration to her mother as 
her child. 

L984J 1 he story of the appellant is that, on the death-bed of her 
mother, her uncle U Mya promised her mother to adopt her, and that 
alter her death he did so. Admittedly there was no specific occasion on 

which this was done by any quasi-ceremony or in presence of any wit¬ 
nesses or other persons. 

It is said, however, that he acknowledged to other persons the fact 
that he had adopted her, and that his life and conduct in relation to her 
were consistent with the fact. This is denied by the respondents. 

The learned Judge on the Original Side, belore whom the suit depend¬ 
ed, found that the appellant had sufficiently proved^the fact of adoption ; 
but this, judgment was reversed on appeal, the learned Judges of the 

Appellate Court holding that the appellant had failed to make out her 
case. 

It has already been laid down by this Board that, according to the 
law of Burma, no formal ceremony is necessary to constitute adoption. 
One may go further and say that, though adoption is a fact, that fact can 
either be proved as having taken place on a distinct and specihed occasion, 
or may be inferred from a course of conduct which is inconsistent with 
any other supposition. But in either case publicity must be given to the 
relationship, and it is evident that the amount of proof of publicity requir¬ 
ed will be greater in cases of the latter category, when no distinct occasion 
oan be appealed to. 

The present case is one of these, and it is on the question of the want 
of publicity that the learned Judges of the Court of Appeal have differed 
from the Judge of original jurisdiction. 

In many cases the inference of the relationship existing, and 
the publicity of the relationship itself, may naturally be taken from 
the facts of the life of the parties apart from the verbal statements of 
those concerned. 1 hus when a child who has natural parents leaves 
those parents and its own home, and is brought up in the house 
of another who treats it as a father would a child, theinlerence is not 
difficult to draw, and the facts from which that inference is drawn are 
public facts necessarily known to all the person’s friends and acquain¬ 
tances. Some of the decided cases are instances of this sort. In the 
L985J present cases such considerations are unavailable, because before 
adoption is alleged to have taken place, Ma Ywet was 30 years old, was an 

orphan, and, as the niece of a childless uncle, was a natural person to live 
'with him, 

Accordingly the evidence of the publicity of the relationship alleged 
really comes to depend upon the testimony of Ma Ywet herself and the 
statements of the deceased U Mya spoken to by some of the witnesses. The 
learned Judges of the Appellate Court have held that the testimony falls 
short of being satisfactory. Their Lordships are unable to say that, in 
‘heir opinion, the learned Judges are wrcDg in this opinion. In the case 
an adult, when the inferences to be orawn from “bringing up” are 
necessarily absent, and wheie the consequence of adoption is disinherison 
of those entitled to succeed by law, it is, in their Lordships’ view, especial¬ 
ly necessary to insist on adequate proof. It would have been easy for the 
parties, by means oi an actual, though not ceremonial, adoption in presence 
of witnesses, to have precluded the raising of subsequent questions. Where 
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that has nob been done, and 5 where the faob of adopbion is left to be in¬ 
ferred from past sbabemenbs and conducb, ib is, in their Lordships’ opinion 
a salutary rule that adequate proof of publicity or notoriety of the relation¬ 
ship should be insisted on. 

Their Lordships will, therefore, humbly advise His Majesty that the 
appeal should be dismissed. 

As the respondents have nob appeared .in the appeal, there will be no 
order as to costs. 

Appeal dismissed . 

Solicitors for the appellant: Sanderson , Adkin Lee & Eddis. 


36 C. 986 =i I. C. 696=11 Cr. L. J. 28). 

[986] CRIMINAL REVISION. 

Before Mr. Justice Coxe and Mr. Justice Byves. 


Akkaloo Cuandra Das t>. Morkbh Lal.* 


[20th July, 1909.] 

Tolls—Dispute concerning the right to collect market tolls and not the possession of the 
market land—Possession jmder ckramama us agent of co-sharer for collection of 
tolls and dtwtsion of profits—Jurisdiction oj Magistrate—Criminal Procedure Code 
{Act V of 189b) s. 140. 

Section 146 of the Criminal Procodueo Code does not apply to a dispute relat¬ 
ing to the rights of co-sharers to collect tolls in proportion to their respective 
shares in a hat and not to the possession of the hat itself. 

here one of two oo-sharers was entitled undor an ckramama to colleot the 
tolls of the whole market and to divide the profits with the other co-sharer at the 
end of the year, and the losseo of tho latter attempted to oolloct his lessor’s 
share independently :— 

Held , that tho Magistrate had no jurisdiction to take proceedings under sec¬ 
tion 146 in suoh a oase. 




A Magistrate oannot under tho section detormino the .method by which the 
possession of tho parties is to bo oxoroised or tho agency by whioh the party in 
possession is to oolleot tho profits of land. 

Nrttta Qupal Singh w.Chamli Charon Si .gh (l) followed. 

Sri Mohan Thakur v Parsing Mohan Thakur (2) distinguished. 

Tarujan Bihee v Asamtulai Bepari ( 8 ) roforrod to. 

[Ref. 11 0. L J. 412=11 Cr. L. J. 870=6 I. C 5U; 88 I C. 707=1926 A. I. R. Pat. 
618=26 Or L. J. 1187 ] 


DiiANEt&UR Lal and Mathoor Mohan Das were tho stputnidars 
of the Gohatta Bolarampur hat in tho district of Purneah, and held theie- 
in ten-annas and six-annas shares respectively. Ta November 1900, 
Mathoor executed an ckramama empowering Dhanessur to colleot also bis 
six-annas share of the tolls in tjmali apd to divide the proportionate profits 
annually between them. On the death of Mathoor his son, the petitioner 
Kristo Mohan Das, became his heir, and he leased his undivided 
share in tho hat to the petitioner, Akaloo Chandra Das, in ijara 
[987] on;the 27th Januaiy 1909. Iho opposite party, Mohesb Lal, who 
had succeeded his father. Dhanessur, continued to oolleot the 16-annas 


* Criminal lovision No. 618 of H09, against tho order of S. 
Deputy Magistrate of Purneah, dated March 24 ,1909. 


K ft ram Husain 


(1) (19C6) 10 C. W. N. 1088 
( 2 ; (1899) I. L. R. 27 Cal 259 


(9) (1900) 4 0. W. N. 428. 
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iV b0r ,t he d “ fch °/ fche latter - On the 31st January, Akaloo went to 
the hat with a body of men and tried to collect the six-annas tolls by force 

whereupon Mohesh Lai complained to the police who, after inquirv, 

submitted a report the next day recommending proceedings under sections 

TvL An 4 - 4 ,. °[ th0Code a § ainst fche Petitioners. Thereupon the _ 

Uistnot Magistrate of Purneah issued notices under section 144, and drew 36 C. 986=4 
up a proceeding under section 145 of the Code, on the 9th ultimo, against C. 686=n 
Mohesh Lai as first party and Akaloo as second party, to which the Cr. L. J. 28. 
petitioner Kristo Mohan, was subsequently added as a party with his 
lessee Mohesh Lai filed a written statement on the 22nd instant admit- 
ing that Kristo Mohan was entitled to a six-annas share and was in pos- 
sessmn thereof, but he claimed to have the right under the ekrarnama to 
colleot the whole of the tolls. The share of Mohesh Lai was admitted bv 
Knsto Mohan m his written statement, but his right to collect the entire 

r™* “* s P utie ^‘ anii fch 0 genuineness of the ekrarnama impugned. The 
Listricti Magistrate by his order, dated the 24th March, deolared Mohesh 

^al to be in possession of the hat, whereupon the petitioners moved the 
rligh Court and obtained the present Rule. 

BabuDasharathy Sannyal ( Babu Eemendra Nath Sen and Babu 

Bamam Mohan OhUterjee with him), for the petitioners. The ekrarnima 

was personal to its parties and is not binding upon Kristo Mohan. The 

dispute is one as to the right to collect the tolls of the hat and not as to 

the possession of it, and section 145 does not apply. He relied mainly 

on NnttaGoyal Singh v Chandi Char an Singh (l) and Badh i Raman 
Ohose v. Bahrain Bam (2). 

Mr. Chatterjee (Btbu Jotindra Nath Banerjee with him), for 
e opposite, party. The deed is binding on tbe successors 

rooBi <. P. arties to Mohesh Lai has all along collected the 

L»08J tolls of the hat and is in possession. Section 145 applies to this 
case : Sri Mohan Thakur v. Narsing Mohan Thakur (3). 

p , Cur. adv. vult. 

OOXn and Ryves JJ. This is a Rule on the District Magistrate of 
rurneah to show cause why an order under section 145 of the Criminal 
procedure Code should not be set aside on the ground that the Magistrate 
ad n° jurisdiction to pass any order in respect of the subject-matter of 
6 tu* 1 * 10 ' n . w hich ^e parties claimed to be jointly interested. 

The Magistrate has submitted an explanation, but does not refer 
nerein to the difficulty which has occasioned the Rule. 

t appears that the first party, Mohesh Lai, and Kristo Mohan Das 
or tbe second party, are entitled to the market in dispute. The former 
is entitled to ten annas and the latter to six annas. Akaloo Chandra, the 

sec0Q d party, is a lessee from Kristo Mohan Das. 

6 Magistrate finds that Mohesh Lai of the first party obtained an 
greement from the father of Krishto Mohan Das authorizing him to 
Bjia e collections of the whole of the tolls, and to divide the shares at the 

t T ° f A €ac k y ear * Under this agreement he collected the whole of the 
0 j_ s * Ak ft loo attempted to collect asix-annas share but was prevented, 
fk never been able to enforce his rights. The written statement of 
. e “ rs t Party fully admits that Kristo Mohan Das not only is entitled to a 

six-annas share of the collections from the market, but is actually in 
possession thereof. Indeed, if Mohesh Lai is collecting his share on his 


U) U906) 10 0. W. N. 1088. 
(2; (1904) I. L. R, 82 Oftl 249. 


(8) (1896) I. L. R. 27 Cal 269. 
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behalf, and giving it bo him, it is difficult to see how Kristo Mohan Das' 
possession oan bo denied. There is nothing to show that this agreement 
is irrevocable, and Mohesh Lai’s collection of tolls under it must, we 
think, be regarded, so far as the six-annas share is concerned, as a collec¬ 
tion by him of Kristo Mohan Las’ tolls in the capacity of Kristo Mohan 
Das’ agent. This being so, we do nob think that the order of 
the Magistrate can be regarded as within jurisdiction. He 
L989] is entitled to decide whioh of the parties is in possession. Here 
the possession is undisputed, and the only dispute that exists relates to 
the machinery by whioh Kristo Mohan Das exercised his possession. The 
view that we take appears to us to be supported by the decision in the 
case of L'iritta Uopal Singh v. Chandi Charan Singh (1), the oiroumstan- 
oes of which case are very similar to those of the case now before us. 
Doubtless, if Mohesh Lai was in possession in the capaoity of a lessee or 
under some agreement that Kristo Mohan Das could nob terminate, the 
position might be different, and in such a case an order under section 
145 of the Criminal Procedure Code might perhaps be permissible. 

The learned counsel for the opposite party relies on the case of Sri 
Mohan Ihakur v. Narsing Mohan Thakur (2j. That case, however, was 
distinguished in the oase whioh we have already cited, and the effect of 
the previous deoision, on whioh it was to a great extent based, is some¬ 
what weakened by the decision of the same learned Judges in the oase of 
Toiujan Btbee v. Asamuddx Beparx (3J. 

We think that the findings of the Magistrate are tantamount to a 
decision that the second party is in possession of the six annas of the 
disputed market, and, that being so, we think the Magistrate had no 
jurisdiction to pass oiders under stction 1*5 of the Criminal Procedure 
Code. He cannot decide under that section the method by whioh the 
possession is to be txeicised, or the agency by which the person in pos¬ 
session is to collect the piohts. The Rule is accordingly made absolute. 
The costs, if paid, will be relunded to the petitioners. 

Rule absolute. 


36 C. 990 (=4 1. C. 691). : 

[990] INSOLVENCY JURISDICTION. 

BeforlMr. Justice 1 Fletcher . 

In re Official Assignee’s Commission.* 

L28rd July, 1909.] 

Ojjicial Assignee—Sale oj lnsol\int's JlsUiU—C itntiiissiin in sale oj vurtgugid property 
—lndiun lnsoi\tncy Act (11 & 12 1k. c. 21) ts. 19, 21, •il—Supruno Our Is' 
Ujjiurs Act (AT oj 1848) ss. 1, 2 — Practice'. 

On tbo application of tko mortgageo, an order was mado in Insolvency proceed¬ 
ings directing the Official Assignee to sell certain immoveable properties belong¬ 
ing to an insolvent, but which were subject to a mortgage :— 

lleld, that tho Official Assignee was not entitled to chargo a commission out 
of the insolvent's estate on tho Jvll value of the properties sold, but only on the 
amount coming to the insolvent’s estate. 

Jic.'n, also, that although tho practice of this Court for over thirty years had 
anaiiLtl) Wen to allow such commission, it was contrary to the Provisions 

• Application in tho matter of 1-nnku Eehari Ghose, an Insolvent.' 

(3) (j‘U)K C \\. N.IGbe. (3) (UC0) 4 0. W.N.4W. 

(10 (1199) 1. L. R. V7 Cal. S69. (4) (1674) 18 B. L. R, App. 9. 
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0^‘fi?*,Ir”"" 7 <“ * ,J 7 “- »' *" a »>• S-P»™ Courts’ tm 

In re Howard Brothers-Unsohents) (1) oomm.nt.d on. JOLY 23. 

toan^nsol^n fc f S w« 0 r n aSf °J 1OWS ‘ G ® rfcain immoveable properties belonging Inso^hqy 

senuS nffi ? nder a mort gage. The mortgagee, with the oon- Jdr,8d, °- 

. ° f th , a °® clal Assignee, applied for an order authorising the said TI0N ‘ 

t 0 . 3 / 11 /he mortgaged property in order that ft?mortgagee 36 0 ~ 0=4 

Offipili b A P ^ d ° ff ; T J he ° rder was made * bufc when ifc was drawn up fch 3 I. C. 697. ? 

iAssignee found that instead of being allowed the usual commission 
on the full value of the mortgaged property, he had been allow”? Sm 

TpXTtion w° D S? T° Unt a ? UaHy 001111118 t0 the ins °Ivent’s estate. An 
application was therefore, made for leave to speak to the minutes s 0 that 

the mortgaged prop* r tie sf “* C ° mmiSsion alIowed on fche value of 

Fnr Mr ' Z °l“ b ^ Mr ' Gamel l with him), for the Official Assignee 

F9qn° Ver fchlrty years the Court allowed the Official Aasfgnae 
[991] a commission on the full value of the properties sold by him whe 

ther they were mortgaged properties or not. oy mm, whe- 

»mmg “S.™ »,Ws'‘ «“P* » «» «»«»t 

morJl 3 !] 16 haS b t een aUowed the usual commission on the full value of the 

disturbed Tha P ractlce is now well settled and ought not to be 

Ati-Tm 3 i- Nob ! kts J lore Sarma Bov v. Bari Nath Sarma Boy (2) and 

SertiS K V ?a Sat y a u Ea ^ an Das (3). When he sells these 
so in H?\ h ° does nofc do so m b,s character as Offioial Assignee. He does 
Offiniu .1 e , oharac,i0r of an auctioneer. The Court is not bound to select the 
hflW lu to Sel1 suoh properties, but generally he is appointed he 

sion on Ik ? onven - ientl P ers °n. This practice of paying the commis- 

n „?u“ 4 c e fu t U valu . 0 s P ran g up since 1794. It is true that this praotioe has 
this ^? tlnifor nQ till 1875. There are, however, some orders even before 

liters (/nsoB ° n fch ’ S p0 ' nfc ‘ S In ^ matter °/ Howard Bro- 

Conrf? L Xtt HER ?• Ifc does notl seem that fc b« provisions of the Supreme 
VJh ®? ers Aot of 1848 were placed before the Court in that oase.J 
Act J! tbe Gfficial Assignee is acting under an order of the Court, that 

sinco l nv.^ DOb affeob bim. [Refers to a large number of instances occurring 
•*o74, where such commission was allowed,] 

Fi-Wnon T . Cur.adv. vult. 

Offi i i a • B J * Thls casebas been mentionedon the application of the 
Prr»A a ^* sssi ^. nee s P 0 ak to the minutes of an order made in Insolvency 
ortHac m * 3 * iT «*'** Official Assignee to sell certain immoveable pro- 
the W i. lcb . are sub i 0cfc ^ a mortgage. The order was made on 
Aq<?icj aPPllC ^u 10n of the morfe g a g 00 with the consent of the Official 
rflall 0e '- ^ b0reason the Offioial Assignee has required that the 
havi *? inuti0S shou } d be spoken to is on account of the Chief Clerk 
.awn the minutes of the order as allowing the Official Assignee’s 
i-i 5\L SSIon °oly on the amount coming to the insolvent’s estate, whereas 
• Ulb °i a l Assignee claims that he is entitled to commission out of the 
oivent s estate on the full value of the property. 

. e . ma ^ 0r one of considerable importance. In some cases the 

_ ^m ission that has been paid to the Official Assignee in respect of the 

% —— — ■■ ^ 1 - ■ ■ - 


<1) (1874) 13 B. L. R. App. 9. 

(2) (1884) I L. R. io Oal. 1109, 1110. 


(8) (1E03) I L. R 30 Oal. 999, 10Q3. 
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sale of the imoveable property of an insolvent out of the insolvent’s estates 
when the same has been subject to mortgages, has worked out at a very 
high percentage. The Official Assignee says, however, that be has been 
allowed by the Court for so many years to charge these commissions that 
the settled practice to allow him the commission must be taken to be 

Now, the office of the Official Assigneo is constituted under the Indian 
Insolvency Act. 1848. In that Act there are three sections that are most 
important with reference to this application. 1 he first is section 19 

and is as follows :— . 

“ And be it enacted, that no remuneration whatever,” (and to my 

mind the word remuneration is very important; “ whether in the shape 

of commission or otherwise, shall be received by any Assignee, except 

in the manner nor beyond the extent hereinafter allowed ; (that is to 

say) the Court may allow a fair remuneration to the Assignee or Assignees 

out of the sum to be distributed as dividends, and make an order accord- 


The other two sections are seotions 21 and 31. Section 21 defines 
the duties of the Official Assignee upon the adjudication and direots that 
“ he shall, with all convenient speed, take possession by himself or by 
means of messengers of the Court, or by other fit and proper 
persons, of all the real and personal estate and effects of the insolvent 
of which immediate possession may be obtained, and shall use 
his best endeavours to seize, obtain, reoover, and reduce into possession, 
as speedily as possible, the rest of suoh estate and effects, and all 
debts, claims, and ohosos in aotion, whioh by virtue of his appointment 
[993] under this Act, and of the vesting order or adjudication, he shall 
have been empowered to obtain, recover, and get in.” 

Section 31 sets out the duties of the Assignee as to realisation of the 

insolvent’s estate and ruus as follows :— 

“The Assignee or Assignees shall, with all convenient speed, make 
sale of the property and effects of the insolvent : provided neveitheless, 
that the Court shall have full power and'authority, upon the application 
of any insolvent, or only oreditor or mortgagee of such insolvent, to delay 
or postpone the sale of any property, and to make such other order 
respecting the same as to such Court shall seem meet.” 

The statute, therefore, provides that it is tho duty of the Official 
Assigneo to sell the property of the insolvent with all convenient speed, 
and as to his remuneration for doing so, the Act says the only toward that 
he is to get for so doing is a commission on the amount to be distributed 
as dividends. If, for the purposo of realising the estate more favourably, 
it is necossary for tho Offioial Assignee to join with tho mortgagee in 
soiling the proporty, thoro can bo litte doubt that it is his duty to do so. 
There can be little, if any, more trouble in selling the equity of redemp¬ 
tion in a property than in selling tho proporty froo from incumbrance. I 
can see no warrant for saying that the Official Assignee is entitled to 
calculate his commission on the full value of tho mortgaged properties.^ In 
fact Mr. Zorab, for tho Offioial Assigneo, had to admit that the Offioial 
Assigneo could not claim his commission as Offioial Assignee, but ho 
claimed it qua auctioneer. But on that view of the case, the Offioial 
Assignee is met with tho provisions of tho Supremo Courts’ Officers Aot 
from which provisions tho Court cannot dispense him. Besides whioh it 
can hardly bo suggested that a trustee having power to sell by auotion 
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Official Assignee has been nermit-tad 7 f ® GU ty in 4110 case is that the July 28. 
sions. Up to the year 187^ t-ha a ^° r m j ny years fco take these oommis- — 

«,”h 9 t 99 d s3 0 “ p „TC So 6 « 0 .t rs Tk“’ low , ,d tee A ^»™ *° “S’' 0 ' 

appears to be In re Howard Broth, ^r' ^ ° D ^ r . eported case > however, —1 
the Court.in that case was n2 5 a’JZu o ?US (l)l and th9 afcfcenti °a of 36 0. 990=4 
Having regard to the verv « ed ^ Su P r0me Courts' Officers Act. 1 c 897. 

vency Actfl 848 and the 9 T dS USed both in tha I^ian Insol- 

“ d " "? £ SSSS rZf° m *+ ' lt, ” k “ *» 

ibis application, therefore, fails and must be dismissed. 

_ Application refused. 


36 C. 994 (=13 0. W. N. 1221=8 I. C . 861=10 Or. L. J. 388.) 

CRIMINAL REVISION. 

Before Mr. Justice Goxe and Mr. Justice Byves. 

Malik Pratap Singh v. Khan Mahomed * 

„. ... [24th July, 1909.] 

and to ° f d j Scha I°‘i bp Pudency Magistrates, 

439 Charter if (24 a^TvTc^cTi )i «^ ^ UCt V ° f 1898) ’ ss ' 423 ' 

OrimLS Procedure und0f ■««<» 439 wad with section 423 of the 

Magistrate and to direc/a’furtwf an . ord ?F ° f d,90ha rge passed by a Presidency 

NathM^Z S TZ‘J M ar A tU lV' C - 0hilU v - Krht0 Kishor ° B °*° (8). TWfca’ 

mo.Tt^TrS^m S3* J 1 ’ “ a *-w '• <» 

rSZStSmtm l». l,J.lr r »„<» S„,al v. 

and dissented fromT- ' ff V ' D ™Wrwal ( r ) discussed 

^•S5»i?jss£5.r -• * i,h ” *—«sat 

(uTtelerKito^ (10) and Corporution °J Calcutta v. Bhttbati Roy Chow - 

tiol i83i f acou . sed an oftecee of criminal misappropria¬ 
te^vitl im^^fthe c Ze did EOt °° n8ider " 

oi " 8 - “ a “ 

[Ref 3K rTZ** Dh0hi V ' Zn?Z,S (12) and Hari Moodi v - (’3) distinguished. 

-1_ _ U ~ 01 17 Cr - U J- 360=1 Pat, L. J. 336; 14 Or. L. J..599] 

PresidenoT 10t f n °i‘ 7 A° a?aiD3fc the or 6er of P. N. Dutt, Fourth 

. * ^agigtrate of Calcutta, dated May 27, K09. 

(а) (18?8) I 3 ?' »• A PP ‘jL W (1907 > 6 0. L.'J. 705 ’ 

(8) (18 0)1 V^'r^ni 5 ^ 3,4 ' 8° 9- O) (1996) I. L. R. 33 Oal 1282 

4) igo 9 , V r- S- It ° al 74 °- C°) (1875) I. L. R. 1 All. 10 

(6 19^2 i t 5 o 8 ,^’ ® 52 ’ 667 ‘ fll) 11898 I- L. R- 98-0.1. 71. 

(б) 1908 ) 7 n J x? 7 . B ° m - 81 --* (12. Dnreported. 

W») 7 I. 0 L W RV^. 12 r. (1-3) Unreported. 
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Tho petitioner who wis a military contractor at Rawalpindi, entrust¬ 
ed fehn opposite pi'hv, Khm Mihom\d. from tiun to time with virions 
sums of money, amountimg to Rs. 3,550, for tho purchase of Hewn 
ninth an 1 other artiel'S as a com minion agent. It appeared tha. the latter 

_ dcpo'itel Rs. 300 with the Budgo-Bu lg i Mills and npeat another sum in 

36 C 994=13 the business he undertook, leavin ; a balance of Re. 2,774 in hand, which, 
C. W. N. 1221 i(! WaS a iine 0 d, ho refused to return though called upon to do so. The police 
^nVnVV thereupon charged him with cheating and criminal hreaoh of trust under 
10 385 L 1 sections 420 and 109 of tho Penal Code before the Thief Presidency Ma¬ 
gistral and the case cam ' on before the Fourth Magistrate, for trial. He 
admitted before the latter the receipt of Rs. 3 550 for the purposes speci¬ 
fied hv the complainant, and a present credit balance of Rs. 2,774 which, 

he stated, was never demanded from him by the petitioner. On th-1st 

Mav 1909 tho Magistrate h dd that the charge of cheating would not he 
on the facts, hut he found that the acoused was entrusted with the money 
by the complainant within the moaning of section 405 of the Penal Code, 
and that ha had spmt nart of it not in the way he should have done but 
in distinct violation of t.lio terms of the trust. Tie, however, referred the 
question of the liability of the accused to the High Court under section 432 
of the Criminal Procedure Code. On tho return of tho reference with the 
directions of the High Court that it was open to him to frame either alter¬ 
native charges under sections 409 and 420 of the Penal Code, 
or a charge under section 409 thereof, according to the state 
[9961 of the evidence, the Magistrate re-called the complainant who 
stated that he had asked Khan Mahomed for the money but had not 
been paid, and, reiving on the unroported rulings of Rom Ly in Dhobi v. 
Tnqlit(') decided on the HPh September 1907, and Hart Mooch v. 
Kumodr ro.). decided en the 21st August 1907, held that misappropriation 
or conversion to his own u*o was not proved, and he discharged tho accus¬ 
ed before him, under section 253 of tho C 0 do, by his order dated the 27th 
May. The petitioner then moved the High Court and obtained the pro- 

sent Rule. . . n , 

Babn Narendra Kum r Dos*, for tho petitioner. Tho High Court 

has powor to oall for the records of a Presidency Magistrate under c ootion 

435 of the Code, and to direct a further inquiry under section 439 read 

with section 423 <\) <a>, or at least, fl )<d): Bari Dass San,ml v. HinttiHa 

13), Colvill* v. Kris to Ki shore Bose (4), E mperor v. Varjivanl s <5\ 

Baht Vanmatha Nath ViiVerjee, for the opposite party, Tha High 

Court ha c power to int 'rfore onlv under section 15 of the Chaiter Act and 

not under the Code : Kedar N'th Saii'inl v. Khetra■ Nath Si led or 6 , 

DM But Shroff v. .Tutmat I'vnaarwal (7) and Charoobn'a Dabee v. 

V(i~cn ( lva ^oth fft) 1 ho c|u option did not fuiso befor©, ftnd 

wa<i nob decided hv, the Calcutta T ull "Bench in tho ease oited. 

rv.xr, avd Ryvf.s T.T. This is a "Rule on tho Chief Presidency Magis- 

trato of Calcutta and tho opposite party to show cause why the order of 

discharge of Khan Mohomel. passed hy tho loaraol Fourth Presidenoy 

Magistrate, da‘od tho 37t.h May last, should not ho sot aside and a further 

inquiry ordered. 

On holmlf of Khan Mahomed it has boon argued that this 
Court should not interfere under the Charter Act in the oir- 


< 1 ) Un reported 

'2) Unroporl.nl. 

(P' fl ASM I Ti R. 15 Oal. con 
1 n (1R901 I. T R.'9.fi Or 1 . 74(V 


(5) 1 1903) I. L. R. ‘37 Rom. S4. 
fi (1907).C O. T>. J 70\ 

[V «1906W. T| R. S3 Cal. 19U 
m (l m) l. L. R. 37 Oal. 126. 
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cumstances of this case, and that it has no power under the 
provisions of the Criminal Procedure Code to order further 
[997] inquiry in a casein which a Presidency Magistrate has discharged 
an accused person, and reliance has been placed on three rulings of t>his 
Court to which we shall refer later. 

We think it must be conceded that we can only interfere, if at all, 
under section 439 of the Code, There is heie no question of jurisdiction. 
If the Magistrate has erred, his error is merely one of law. It was held 
in fej Rum v. Har^ukh v 1J which was followed in Corporation of Cal¬ 
cutta v. Bhubati hoy Chaivdhry (2/, that a High Court cannot interfere, 
under section 15 of the Charter Act, with the order of a Court subor¬ 
dinate to it on the ground of an error in law. There must be an error 
that . affects jurisdiction —either want of jurisdiction, or a refusal of 
jurisdiction, or an illegality in the exerciss of jurisdiction. This view is 
also expressed in Kedar Nath Sanyal v. Khetra Nath sikdar (3j. 

As to our powers under the Criminal Procedure Code, apart from the 
case law, we would have had no hesitation whatever in holding that this 
court has ample powers to interfere. Section 435 enables us to call for the 
recorded of any proceedings of any subordinate Criminal Court, and it 
is beyond doubt that the Court of a Presidency Magistrate is such a Court. 
Having called for and received such record, our powers of disposing of the 
case are enumerated in section 439, and we are enabled to exercise “any" 
of the powers conferred on a Court of Appeal by section 423, among other 
sections. One of the powers conferred on this Court as a Court of Appeal 
is the power of directing that an accused be retried or committed for trial. 
It seems to be quite clear that in a case in whioh a Presidency Magistrate 
acquits an accused person, this Court may, in the exercise of its revisional 
Jurisdiction, for proper reasons, set aside the order of acquittal and order 
a retrial or commitment to the Court of Sessions : Beilew v. Parker (4). 
It would be strange if the Legislature enabled us thus to interfere in the 
case of an acquittal, but, nevertheless, gave us no power of interference in 
the case of an order of discharge. 

[998] The cases on which reliance has been placed are Kedar Nath 
Sanyal v. Khetra NathSikdar i3j, Debt Bux Shroff v. Jutmal Dungarwal 
(bj and Charoobala Dabee v. Barendra Nath Mczumdar 


In Kedar 4 Nath Sanyal v. hhetra Nath Sihdar (3) the application to 
this Court was made under section 437 of the Code of Criminal Procedure, 
and it was there held that that section had no application to a Presidency 
Magistrate. In Debi Bux Shroff v. Jutmal Dungarwal (5J it was held 
that ‘ this Court cannot direct a further inquiry under section 437, neither 
have we power to interfere under section 439 of the Code,” But there, 
as the report says, it was not contended that this Court could interfere 
under either of these sections. The argument of the learned Advocate- 
General in support of the Rule rested on the assumption that this Court could 
interfere only under section 15 of the Charter Act. This case is, therefore, 
not a strong authority on the question now raised, and the dictum that 
this Court could not interfere under the provisions of the Code may be 
regarded as obiter. Charoobala Dabee v. Barendra Nath Mozumdar (6), 
however, is a distinct authority for the proposition that this Court cannot 
interfere under the Code. On page 129 of the report, the ratio 
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(4) (1903) 7 C. W. N. 621. 
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(6) (1899) 1. L. R. 27 Cal. 126. 
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decidendi is expressed as follows Seobion 439 confers on the High 
Court, as a Court of Revision, all the powers of an Appellate Court under 
secbion 423. Rut section 42j does not enable a Court of Appeal to direct 
that further inquiry bu made into a case in which an order of discharge 
or dismissal may have been passed. Section 423 confers a power to direct 
36 C. 994—13 lurcher inquiry only in respect ot a case of an appeal from an order of 

“ 3^1 *G*861 ac Q ultCal * aQ h that this power is so limited is shown by an express enaob- 
d jo Cr. L. J. menti m section 4</i to provide for such orders being passed.” This is the 
38ft. only reason that has ever been assigned for the view that the High 
Court cannot order further inquiry after discharge by a Presidency 
Magistrate, and it may reasonably bj inferred that it was for this reason 
L&99J that the learned Judges held in the two other cases cited that the 
High Court could not interfere under the Code. Exactly the opposite 
view was taken in Colville v. Knsto Ktshore Bose (1), and in an unreport¬ 
ed case of this Court which is referred to in the judgment in Charoobala 
Dabee v. Barendra Nath Alozumdar [2), Under these circumstances, we 
would have expected that the learned Judges who decided this latter oase 
would have referred the question to a Tull Renoh, and we would have 
‘ thought it necessary now so to refer it, if we did not think that a Full 
Renoh of this Court had already deoided the point. 


in the Full Renoh oase of Dwarka Nath Mondul v. Beni Madhab 
Banerjee (8;, Chose J., at page 667, is reported to have said—“ It is, 
however, said that seotions 4db and 437 do not apply to Presidency Magis¬ 
trates [see the observations of the learned Chief Justice in Queen-Empress 
v. Dolegobmd Dass (4 j t but, conceding that this is so, there can be, I 
think, no doubt that sections 435 and 439 uro applicable; and they confer 
upon the High Court the power of sending for the record of any inferior 
tribunal, and reversing the order of the Magistrate, including the power of 
ordering a further inquiry in the case of an improper discharge. And 
this was the view that Was adopted in respeot to an order made by a 
Provincial Magistrate in the Full Renoh oase of Bari Dass Banyal v. 
bantulla {t)). ihe learned Judge then goes on to deal with the oase of 
Charoobala Dabee v. Barendra Nath Alozumdar and observes ; 4 ‘ 1 am 
here confronted by certain observations of Sir Henry Prinsep and Rill JJ. 
in the case of c haroobata Dabee v. Barendra Nath Alozumdar f2) where, 
in referring to the power of the High Court under section 439 read with 
section 423, they stated that the latter section does not enable a Court of 
Appeal to dneot that further inquiry be made into a oase in which an 
order of disohargo or dismissal may have been passed.” And he proceeds 
to point out that that view, whiob, as we huvo pointed out, [1000] is the 
real basis of all the decisions that we have quoted, is opposed to the view 
of the hull Renoh in Ban Dass Samjal v. Santulla (5). 

It has been argued, however, that in this latter oase the present 
question was not before the Full Lourt. Wilson J. in delivering his judg¬ 
ment, with which tour other learned Judges of this Court concurred, stated 
that the three questions before the Court were—"(♦) On what* grounds is an 
order ot duchaige made under section 2t9 or section 263 liable to be set 
aside by a louit ot Revision V (it) What Courts have jurisdiction to set it 
aside, and (wt/ W hat orders are pioper to be made if an order of discharge 
is to be set aside;” and he came to the conclusion that “tlio High Court, 
under s tcti on 423 tm Lodied^in^s^ot ion 4 39, can set aside the order of 


U, llbtyj 1. L. K. 20 CuL 7A6 
(2) UbOU; 1. L. R 27 Ul. 126 

t<b (1001; 1. L. R. 28 Ul. m. 


14) (il 00) 1. L. R. 28 Cal. 211. 
(ft) (1688) 1. L. R. 16 Cal. 603. 
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discharge, and direct a charge to be framed and tried by the proper Court, 

It can, under section 437, and probably also under section 439 order a 
further inquiry instead of a committal.” These observations are perfectly 
general, and we think apply equally to all orders of discharge passed by 

subordinate Criminal Courts, in the Bombay High Court in Emperor v. _ 

Varjivanda* ^ 4 ), the ruling of this Court in ColvuLe v. nristo Kishore Bose 33 o 994=13 
(2J was followed, and the opposite ruling in Gtxaroo.ala oabee v. barendra 0. W. R. 1221 
Nath Mozumdar (3) was dissented irom, and in that case also, the decision * C 861 
of the Full Bench in Han Das s Sunyal v. baritulla (4j was relied upon. “ 

For these reasons, I think we have full power under the Criminal Proce¬ 
dure Code to order a further inquiry in this case, if there appear good 
reasons for so doing. 

The complainant, Malik Pratap Singh, complained against Khan 
Mahomed of having cheated him in respect of a sum of its. 3,550 on the 4th 
and 6th of December 1908 and on the 8th of January 1909, at 87 Ezra 
Street, by lalse representation, ihe case was instituted by the police under 
section 420 of the Indian Penal Code, and was so regarded by the learned 
Presidency Magistrate. The complainant and a large number of witnesses 
were examined for the prosecution, and the [1001] prosec¬ 
tion case was closed on the 29th April 1909. Thereupon, 
the learned Magistrate wrote out an order submitting the case for the 
opinion of this Court under section 482 of the Criminal Procedure Code. 

It appeared to him to be very doubtful whether the charge of cheating 
under section 420 could possibly Jie, but he seemed to be of opinion that 
a charge under section 4U9 might be sustained. He says— 11 1 think in 
this oase the accused was entrusted with the money by the prosecutor 
within the meaning of section 405 of the Indian Penal Code, and he spent 
part of it, namely, Rs. 2,774, not in the way he should have done but 
in distinct violation of the terms of the trust or the contract.” Through¬ 
out the whole of the inquiry no question was asked bearing on the issue 
as to whether the accused had misappropriated the complainant s money. 

This Court returned the Reference to the learned Presidency Magistrate 
pointing out that it did not strictly arise under section 432, but that it 
was open to him to charge the accused in the alternative under sections 
420 and 409, or under seotion 409, if the evidence disclosed that offences 
under these sections or either of them had been committed. He, there¬ 
upon recalled the complainant on the l 4 th hi ay, and the‘complainant then 
9tated that he had asked the accused for the money and that he had not 
been paid. No further inquiry seems to have been made, and on the 
27th May the learned Magistrate decided that, in the absence of a definite 
direction from this Court, he was bound to rely on two unreported cases 
which he set out in his order and discharge the accused. In the first 
u&su, all that was proved was that the dhobi had not returned some clothes 
which the complainant said he had given to him to wash. There was no 
Ending that the dhobi had converted them to his own use. The fact that 
when charged he, to save himself, falsely denied that he had received the 
clothes, would not necessarily establish his guilt. He might have lost them 
or sent them to another customer by mistake. It does not appear e 
denied receipt before the institution of the case. In the second 
case, there was no finding in the lower Court’s judgment as to any 
dishonest misappropriation by the accused or con version to 19 


U) (1902) I. L. R. 27 Bom. 84. 
(2) (1899) I. L. R. 26 Gal. 746. 


(8) (1699) I. L. R. 27 CaL 126. 
( 4 ) (1888) I. L. R. 16 CaL 608# 
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[1002] own use of the ornaments said to have been pledged by the com¬ 
plainant. in the absence ol such a finding no conviction could be bad. 
1 be ruling does not lay any general rule of law. It seems to us that the 
facts on which those two cases were decided are Veiy different. In this 
case, the accused lias admitted that he received Rs. 3,550 for the purpose 
of purchasing specific articles, that he only spent a small amount of that 
money in purchasing a few of those articles, and he iuither admits that 
the balance is still with him. 1 he reason why he states he did not 
spend all the money on the objects for which it was given to him is that 
the complainunt telegraphed to him stopping him. lie admits that the 
rest of the money is in his hands, hut denies that the complainant ever 
asked him to return it. I nder these circumstances, a charge ol criminal 
misappropriation under section 409 of the Indian Penal Code may be 
established. But we think that theie has been no proper inquiry into 
this charge. Iheie is apparently some evidence that the accused abscond¬ 
ed, a lact which, if proved, might have an important bearing on the ques¬ 
tion whether he had misappropriated the money, but the Magistrate 
apparently has not considered this evidence, nor has he attempted to elioit 
when and under what precise circumstances the demand tor the money, if 
any, was made, and what answer or explanation was then given by the 
accused. Ibese points are of vital importance, and whin they have been 
lost sight of we think there are prima fade grounds for holding that fur¬ 


ther inquiry should be held. 

We, therefore, older that the record bo returned to the learned 
Presidency Magistrate, and direct him to inquire further into the charge 
under section 409 of the Indian Penal Code. 


Rule ab.oMto. 


36 C. I003(- 4 I. C. 449—10 C. L. J. 234^6 A. L. J. 857= U Bom L. R. 1234= 
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Abhiram Gomyami V. Siiyama Cu aran Nandi. 

[4th, 17th, 16th and 19th March and 30th July U09.] 

[On appeal from the High Court at Fort William tn Bengal.] 

Jlimu Lou — l.ndoii nn nt — i/wiiuu oj l-.iuivumciU — li\oJ .) 1 muaihn to Idols— 
Am natii-n i-j tiuii //<</ —v. lUM/'mftiu i j <<)*< hi t j l\(hihir property — Anci- 

t nt Lfuhvii m— L\uti)n .ut (J ij \i 2 — 1 1 f« t r ij ).k i.t h> « ,rvM Uosc tn 

■perpetuity nt jum nnt — JAihrhm TiIaiki — J ih.u<. tun .At (Al oj 18*.7, Sch. 

11 , Arts 184, 144 —Bona Jiue runhistr. 


The origin of title to tho property in suit, was a sanad of 17^ S 7 granted by the 
Raja of Tundra to the predecessor in title of tho plaintiff, tho sebait of a shrine 
managed by Goswnmis among whom the ollico of Mohant had descended for 
moro than 10U years by the rule oi lineal primogeniture, in the following 
terms:— 


“To be remembored and abode of all blessings, Sri Bichitrananda Mohant 
Goswami, of good character. This deed of pottah of mlutter property is exe¬ 
cuted to tho following eileet 1 do grant to \ou by way of lakheraj Uiiuttor the 
entire mouzah of Gort'albari in lergunuah Tundra ... . By bestowing 

your blessings on us um do on joy and \ossess the same with fresh felicity, if 
1 or any of my heirs over dispossess you, tho dispossession shall te ineffectual.” 

Tho evidonco in tho caso showed that tho doneo received tho gift as one for 
tho sorvico of tho particular idols whoso sobait ho was, and t hat tho income 

• Present : Lord Atkinson, Lord Collins, biR Andrew scorlk and SiB 
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h *V ver qia ' 9 b99Q 9nf,ir9lv appropriate for that service In 

«autea%o h fh^°V nt a9,0 " h, ?-!i h ’T 9lf !M “ brit tibhogi-hoWer of debuttJ.’ 

k P ,Qt,k1 ° ot defendant, a vinkurnri pntt ih or 

anoMtra? Kfcb.’ ° f 1 ?, 0a!!ah m wUioh it; WM '^scribed a, “ mv long-standing 
l n T suit „! t CbU ' P r °P 9rt '’ endowed for the service of the deitr r> 

Mohant and twl'f ** A h *$* tha loa59 M beins , ’ e ' roDa power* of the 
mnt wa, AT ^".““"‘onded bv the defendant, that though the 

oomple7 e or ,ne^L d d“ n , , bT wav of 1:lkh9 ™i there wa, no 

??“P', a , 9 ot s Pee fie dedication of the mourah to the service of anv idol but that 
the g,ft wa, to the Mohant personally an 1 descendible to hi, heir, 

thaflfnd./lf '• lKliaia ! ^ omm 'ttee freversing the decision of the High Court) 

wa, ;S ) nr7n?r , -" nC .?’ ° f ' an * tbe 9v!d9C99 in - the <*■»• the moueah 

of the idol pt °l ,9r ‘': ,n tl19 ^nse of having been dedicated to the worship 
ThonnWl! re P rea9a ted bv the Mohant to whom it had been originally granted*^ 

an idol m Tu U0t °' the I" 0999 *' of anv ,and he! ^ for the support of 
yefc if- wc ^ fc1iafc 1and forra ed ar * endowment for the purpose 

ri(mi 3 a * a0t well he taken into consideration, when, as in this 

aooumant 3 ^T, fch9 1 ° t ° cMon v ? f fch9 founder had to be gathered from an anoient 
ooument expressed m ambiguous language. 

Mtiddun Lall v. Komul Bibee M) followed. 

alle * ation of any special circumstances of necessity to justify 

which „ v eas ? whlch was subject to a fixed rent-charge, payment of 
had all along been made to the Mohant :— 

thf 7 ^* ^ a t the power of a Mohant to alienate debut tar property being lil™ 

necessiTv'rp* a Ara * a - 0r for an infanfc hel ’ r ’ limited to cases of unavoidable 

S/ST 0 Kumnri T)rhl,(1 V ‘ M " h Chinfl ( " 1 a P erma nent lease at a 
and nbh tbou ^ adequate at the time, was “a breach of dufcv in the Mohant,” 

granf^. th9 J m0flfc favoaraV)l9 construction could only enure for the life of the 
8 tor and was not binding on his successors. 

Shibesscuree Debta v. Mothoorunath Acharjn f8' -followed 

in V Wft - S ^ocon tended that a mokurari lease was tantamount to a conveyance 
wifh* 9 slm P^ 0, and f’hat the lessees must, therefore, be treated as “ purchasers ” 
1877) n mean ^ n o of Article 184 of Schedule IT of the Limitation Act fXV of 
Court s^d ^d Was conaec l ueri ^y harred hy lapse of time, and the High 

00 f? (reversing that decision) that the words “ purchased for a valuable 
had h 9Fa ^ 011 ** * n ^at Article meant that the ownership of the property sold 
ati b99n a ^ 3 °l u ^ Q ly transferred from the vendor to the purchaser in consider- 
a ? Q °* ^e price But a lease in perpetuity left some interest in the lessor, 
a lease, though permanent, was forfeitable : Kally Dass Ahiri w 
titl ^ assee (4). The purchaser must be the purchaser of an absolute 

.^e defendants were, therefore,-not pirchasers under Article 184. and 
tR ^ ZhQ was not barred. 

6 J - 781=8 T - n - 99q * * 7 T - W:'** Cal. 34; 23 M. L. J. 9*0=16 I. 0 

??; 4 C.L. J. 40=2i H. W. N. HT=3i I. 0. 833; 33 ^al.‘596; 40 1.0. 53-92 

J * R5; ^ Bom - 14R - Mad - '**'* 37 Bora - ° 9t: Cal. 945; 46 I. C. 6^= 

00 M L. J. 129; 47 Cal 05-17 L. J. 597“36 M L J. 660=50 I C 949=21 
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APPRALfrom ajulgment and dears 0 (17 th February 1906) ol!the 
High Court ad Caloubba which reversed a judgment and deoree 
1905) of the Subordinate Judge of Manbhum . n n 

srjja *£°t 

! tf-C *. w p«. 

. w jxz s * 

““be SL. ™. «... «•* «« <»™‘d‘ £ 

village in said was nod Atatfar property, bud the personal osdabe 

Mohand who granded dhe leases whioh id was sought do sed aside. 

The Subordinate Judge held dhad dhe suit was “ 0 j- bftT ™^ 
hhad dhe sanad of 1787 was an anoionb document and had come from proper 
nusdodr that the vil lago in suid was shown to be debuttar property; and 
that the Mohant for the time boing had no power to alienate the proper J 

no H S id po^M=» ol «» "»*«• «“ P'*'” 1 " 5 m ‘ U 

”””o“> Divisional Bonoh ol too Hish Court (Sir F. IWim 
C.T and Mr Justice GeIDt) held that tho suit was harred by limitation, 
that the village in suit was not debuttar property, but was the personal 
propertv of the family to whioh the Mohant belonged ; and that the lease 
dated 6th February 1860, convoyed to tho lossoe a right to the subsoil and 
to minerals. The High Court, therefore, reversed tho decision of tho 

Subordinate Judge and dismissed the suit with costs. 

The faots of tho case are fully sot out in the report of tho appeal to 
the High Court, and in the judgment of that Court now appealed from 

which will be found in I. L. R. 38 Cal. 511. , . , . 

Whilst this appeal iwas ponding Abhiram Goswami died, and his 

mother Nritboraoyi was allowed by tho Court to represent him on this 


appeal 

On this appeal. 

Ve Gru’ither, K.O., and Gf. E. A. Ross, for tho appellants, oontended 
that the village in suit was "debuttar" property. [ 1008 ] By the 
sanad of 1787, whioh was an anoionb document and produoed from 
proper ousbody, the village was granted as “ d&buttcir." Referenoe was 
made to Wilson’s Glossary, page 134 , to show that “ debuttar' meant the 
property of an idol, and to tho same authority at page 93 to show that 
the word " bramottar ” would properly have been used, had it been the 
intention that the property conveyed should bo the" property of the 
Mohant.” The grant, therefore, was intended to be one to the idols. There 
was no provision in tho sanad for the succession of the Mohants whioh 
would have been tho ease if the gift had been intended to be the personal 
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proparty of the Mohant : but which was unnecessary in the case of a ojft 
• to an Mol which was a corporation-sole. The reference to the possibility 
of dispossess,on by the gnntor and the statement that it would £ 
ineffectual confirmed the construction put upon the grant by the apnel 
lants as did the recital describing the property in the lease J I860 P Th 0 

t b h fi iW<? 6nC3 ft St0 wh '’ ther tU,J . P r °P' ,rt y was endowed property of 

the i iols was tho manner in which it ha 1 b-on dealt with from i-L 

Of the grant in 1787 up to the present time ; nndlttoS^Tounl? Z 
it had always been tieated as endowed and not private property Evidence 
o members of the family showed that it was debuttar : that the proceeds 

was and is in the possession of the Mohant alone ° lid fc been the 
personal property of Bichitrananda, all his descendants would have LI - 

t£tT f V and “ thrt 6hi9 did a0t ha PP- P™^ conclusive 

that the village was the property of the idols, and never the orivate nr/ 
party of the Mohant himself. It was submitted, therefore, that the High 

property^ h ° dmg fchat th ° viliage in Sllit Was not debuttar 

. 14 was aIso contended that the lease of fit h February I860 
if intended to bo a transfer in peipetuity, and if the property 

T m ^ ebm il r ' waS b f yoncl bhe Powers of the Mohant to execute^ 

ib was neither alleged nor proved that the lease was o raatl . d 

rTomTV n6 “? S,lty " h . alone wouid i ust ify a Mohant "in so 
LI 007] alienating it. That being so, the lease should be held not to give 

a permanent right of ocoupancy. Reference was made to Mauandi Chptu 
yar v. Chokkahngam Pillay (lj. ^hetu- 

It was further contended that the suit was not barred bv limitaKnn 
Article 144 of Schedule II of Act XV of 1877 was said to bar it because 
the possession of the lessees became, on the dea'h of Pranananda in 1891 

had not been brought within twelve years from that date But Rachabf 
nancla wasmsane from 1896 to the date of his death, 10th June 1900and 

Mfch's/i- th K P a ionf’ hls , suoc f ssor - was a minor up to the date of’ suit 
29bh September 19CW so that, in that view under sectiim 7 of r • -i.* 

al on Act (XV of 1877). th, »it woSld 

article 134 of the Act which only applied, it was submitted to a bona fid* 
purchaser, whereas Ananga Mohini Debi, the lessee in this case took th« 

purchaser within the mining of that article. Far 1 im, ,e"t . h , w.s 

10 of the Limitation Act. The lessee, moreover, did not under the leise 

v Gwfcor,"/* Co 1 (/'Ih'/ nd / WaS h6ld iQ th9 CaS ° ° f Radha >^h Das 
of 35? Zu-u thafc J undf,r action 5 of the old Limitation Act (XIV 

word ‘ Wchatd'Tn 0 ^ / ifch aTticle V 34 ° f the pr9Sent Act ' tbat ^ 

fit-inn/ Cb ed ln that section meant the acquisition of an absolute 
cle 134 w U n s C i 1 n aS6r 'i aD f , co , uld . not mean “mortgag d” or “leased”; so that arti- 
title in the £////'/ R Moh T ° ebi aad hjr re Presentatives in 

iVI ndXV ' T^ Dult J ha 13j; Limitation Acfcs ^ IX 871) section 

— 187 7 » seofcloa 10. Bub the original lessee and the present 
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UU UUJ*' *- 

• uMa 1,0,1 mid the rent r050tved under the 

lg09 defendants. her successors in tide I y wer0 debuu „ and tha • 

Mar. 4,17, lease regularly up to . 1 ' choul(1 be treated as being tenants from 

18,19. lease consequently void, ■ y - ? an d then there was no question of 

J0LY80. noo^] Voar to y-ar of th • ’. ^ tenant could not oon- 

Pb.V* adverse possession and in to a proprietary tenure by being 

— ,i„ po™«*n Or ».!»» »•»"pi” «,! 8o»«rtnr, of Mo**** 

5*f 5KS V Vrrral («. J««r ; 

0. L. J 284= v. Knotts 0, B-■ Gnam wmbanda Pandara Sannadh* v. 

6 A. L. I 887 Gwa 1 v. n avy 3J an , , (1 istin<mished. Tenancy un ler the 

•11 B»"1' L. Pclu p and nr am f 4' was cue • „ . to the definition of ten- 

2'^^ Ben C arr.n,ncyAct,and,.c ,on d^ A<rt in {oroe in 

- Bengal before the h ^n a 1 ■ , rm ^ oti in wests in the property 

were several hinds of ton a tenants and not full proprietors ; and 

thoy held, but they were all on y ■ . see Bengal Ten- 

tbeir possesion, however Iona did ™Z«or d P.opoity A* UV 

‘Tiaest'-'ot™" I'o'dTv,an 1 1U «1 •«»<»>'■ «“<* KMj D “” 

rssrtts 8 s? ~ 

competence of the Mohant, an in fc | mQ 0 { execution, 

that Rashahananda was the , T ^ a t bho time and remained 

and h0 was prove! to have h*n ««» **^ ft? the Subor- 

oot iBClude *. 

Lastly, it was contended that the lease> of s ot oultiva- 

ZToTt constuiion TZ imprlble that miners and sub-soU 
rW were granted; no royalty ^^tdm ^ris. W 

various kinds ” referred to wou^ J r 6) Q n lv the rights speoi- 

[(0091 6,-0 mU» , >1 ,„« “r, .rm»««, did 

Uibiy i." <«»•"« 

» „ to «»it.... to p»n*>“ S i «»J H» ”7° LitteJ, rightly 

to bo drbutiar proputv. > n '’v 1 1 ’ ^ fc i{ genuine, tuero 

doubted the genuineness of o s.inad i ^oTtl at the property 

was, on the construction of the ^ nothing tt • ^ ^ 

granted was and M r individual Mohant himself and not a 

it might as well be a grant to the indiMdua.au nan ^ suffioiont 

flr r « 

pT° Y 'In 171 1 Mavno's Hindu Law. 7th Edition, page 585, paragraph 

Ghuiuhr S<n 7 , . oqg. Brojosoondery Drfufr 

439; 6th Edition, paragraphs 896, 337, - 

--- - - . - AH.ll T T r> 4^1 11 ft. 44ft t(3 
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(5 ilS79) I.L R 34 Oslo. 440, 440 to 
4'9. 

(6) (1895) L. R 30 Oh 29 
^7) (187GI l Tj. iv U C»al. 3*1,315, 
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taforour of' (0 ^ SUpP ° rting 0statjs of a P^petual character 

a ° n tbe OOQSt ™.ction of the lease of 1860, it was contended that it was 
snfh nn peri etuity and for an ad.quato mrtal Scch a grant with 

prone,^ grant6b was a formof P^ing with landed 

simnll^f m 1 Ca td a mukuran lia=e and was in lact a grant in fee 

o( isiemran mukurari grunts were 
referred to showing that such grants could not be resumed at will and that 

22, possession barred a suit to recover the propel 

Banerfee ?*“ N ? ra '* * Wjh Be °» “hinder 

Sooneet Kooer £ ^ ^ ^ “ d Bahadoor v ‘ 

, As ^0 limitation it was contended that the suit was barred 

y artiole 134 of Schedule II of the Limitation Act, 1877 The defen 

dants; were purchasers " under that article, and “ assigns for valuable 

Limh^ tIU A '!■ Witbi “ the meaning °f those words in section 10 of the 

f Act; and toey and their predecessors in title had held adverse 
po^.,ess,on of the property from the date of the execution sale 14th 
December 1877 and the rights of the appellants, if any, had become 
extinguished under section 28 of that Act. Inference was made to 
Gnonosum&anda lan.ara Sannadhi v. Vein P .nduram (5). Tbe fact 
that there was a rent charge, which was paid all along made no 

ST 6 ' n Th0 d r iSi0D m th6 ° aSe o£ P ^den t , and QoZnors oi 

l **' ofCoUege 0/ s< - 

It was alsa contended that the lease of 1860 on its true construction 
granted the rights to the minerals in and under the soil : the lease after 
reciting what was specifically granted concluded with the words “ and all 
rights of various kinds ” which were large enouah to incinH • U , 

Slo : th nd fi fchat h b r he v! 6aSe ° f 1896 the ^pendents acquired “d 

title to the five bigbas which had been excepted from the grant of I860 

b..eS~f SLSt “l idols th ° 

L. p ; ope s suppo " rt ?„ iba “ »™s„?„ pli s 

Lakhmiram tovindram %) s'T page 582 ! Ma ^har Oanesl v. 

Animal (, 0); Mahtmed v Ganavati (11 Bh< % ait ]' Sa,av <>nabagi 

Alin Khn„ f n ® re , p J ' u>t Delr °os Banoo Begum v Ashaur 

«*■= 

gfcaj 'CTfct 

(16, w eie not »ppli„bl e ' ^ d “,LS“ 
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, ., , _ c i c ar from the decision in Kalin 

bween a lease in perpetuity and a ^e ^ clear 

Dass Ahir i v. Monmohiui Da'i'icc ll- 

The judgment, oi then Lonbhips \%as e i i t l Hti^atiot* is a 

Sir Andrew Scoble. H* and tho main 

mouzah call'd Ciotlaibaii, in the di t'* ^ ^ mouzah is debuttar or 

questions for con-ni.tratu n mo, 1 11 -“» assuming it to be so, the 

dewaliar property, and, M ccnti, " ‘ , . to pant a roU- 

Mohant of the endowment for tho tune being had V owel ^ 

r an iiattah , or yoimanent lease, j t >t village oi Achkoda 

1 ho relevant facts may bo shortly staged. n e vum Dufga 

sr %s t, H 

has descended, io, more than a cen my. by the r ub o » ^ to 

In 1787 one biobitranauda was Mohanb, and the ori D u 

» . M* *M »» >»• IW «»-*»*“ 

“ - — - - 

”‘“w!Id' 1 o°HW, oi UMu iwn » I.llo»i«e 

Boiag in 3 cVorfadb0,°^ iu ll prn i^oU ltiudra! ^getbor^with all itills^ jhils, 
Sand K°l“nd», jangles rend oulumiRlo'S Stth* fVXieiioity. 

b °. i 

. nH rl nn bubal 1 of t\io respondents that, although tho 
f lb “ TmouZ and' by way of lakheta, debuttar there was no 

guously the intention oi tho donor may have been expressed. ' Perieotly 

!Lr from the ovidonce in tho case that the donee received the grit as 

a cift ior tbe seivice oi tho particular idols whoso shebait he was, and 
that tho income oi the mouzah has ever since been entirely appropriated 

to that soi vice. The Subordinate dud go buds as a foot that ' ts P 10 ?^ 8 
, ii „i on o been <=pint for tho maintenance oi tho shoha oi tho said idol., 

aSd t?'re 1 is no ovidincc at variance with this irnd.ng. The mere iac 
O?the proceeds oi any land being used (or tho support oi an idol may no 

ho proof that those lands loaned an mdowment for t | 10 pi VJ°^ k t " 
Lai v. Komul Liber (2;, hut it is a lact that may well be taken into 

consideration when, as in this case, the intention of tho can ei 
gathered from an ancient document expressed, to say the least, in ambigu 

ous language. I onteviporanea expositio est optima. 

But tho case for the appellants dees not rest on this consideration 
alone In February. 181.0, the then Mohant 1 rauananda, describing 
him=elf as “ Brittibbogi-holdor of debuttar." granted to one Ananga 
Mohini Pebi a mckwau vottuh, or permanent lease, of the entire 
mouzah. with tho exception of tivo bifims, wbic\\ wove lesoiyea as se 
apart as the place of loposo for the deity. 1 In this document the mouzah 
isVciibed as “ my long-standing ancestral lakhora] debuttar property 
endowed for tho services of the deity.” In dor this grant, Ananga Mohini, 
and afterwards her husband, Magaram, h ad possession of the est ate unti l 


(1) (1897 1. L «• 21 Calo. 440 


(2) (1867J 8 Y». R. 48, 48. 
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1877, when it was sold in exeoubion of a decree for rent obtained by 

Pranananda against Magaram, whose interest is now represented by the 

first three respondents. The five bighas reserved in the original pottah 

were granted to the same respondents on the same tenure by the three 

sons and the widow of hrananaada by a lease, dated the 2nd Novem¬ 
ber, 1896. 

[1013] Upon these facts, the learned Subordinate Judge found that 
Uoifalbari was the debuttar property of the idols Raghunath Jiu and Durga 
Mata; and the High Court, feeling a difficulty on this point, decided tne 
case upon the question of limitation. Leaving the question of limitation 
aside for the moment, their Lordships are of opinion that the Subordinate 
udge was right, and that Gorfalbari must be held to be debuttar property, 
in the sense of having been dedicated to the worship of the idols represent¬ 
ed by the Mohant Bichitrananda. 

The second question it whether, this being so, the Mohant had power 
to grant a mokuran pottah of the mouzah. It is well settled law that the 
power of the Mohant to alienate debuttar property is, like the power of the 
Manager for an infant heir, limited to cases of unavoidable necessity- Pro- 
sunn .0 Kumari Dcbya v. Golab Chand (l). Injthe case of Boorgannh Boy 
v. Bum Lhunder Sen (2J a mo^urari pottah of dewattar lands was support¬ 
ed on the ground that it was granted in consideration of money said to 
be required for the repair and completion of a temple, for which no other 
funds could be obtained. But the general rule is that laid down in the case 
of Shtbessouree Debia v. Mothooranath Acharjo (3 ) that, apart from such 
necessity to create a new and fixed rent for all time, though adequate at 
the time, in lieu of giving the endowment the benefit of an augmentation 
of a variable rent; from time to time, would be a breach of duty ” in the 
Mohant, There is no allegation that there were any special circumstances 
of necessity in this oase to justify the grant of the pottah of 1860, which 
on the most favourable construction enured only for the life-time of the 
grantor, Pranananda, who died in 1891, or of the pottah of 1896, which 
at best, could only be deemed operative during the life-time of Raghaban’ 
a, who died in 1900. As regards Raghabananda, who succeeded his 
fathei as Mohant in 1891, the Subordinate Judge found that he beoame in- 

7 i 4 L father’s death, and continued so to the 

tldi] time of his death. The High Court say that “he was apparently 

nsane in 1892 and again in 1897, but the oral evidence as to his being 

insane in 1896, at the date of the lease, is far from convincing_The 

better view seems to us that he was not insane in 1896.” IheirLord- 

ships can hnd no satisfactory evidence of any lucid interval between the 

aro o frl un “ d , Iy a ^natic, and as his mental incapacity 

a ose from an excessive habitual use of ganja, it is extremely unlikely that 

£ a ° ' nt , erval should .have occurred. They agree with the Subordinate 
Judge s finding upon this point. 

learn 1 ViT inS quesMon of limitation, upon which the 

earnedr Judges of the High Court have rested their decision. The article 

! , e ,imitation Act applicable to this case is article 134, by whioh a 

Period of twelve years from the date of purchase is fixed for suits "to 

ec over possession of immoveable property oonveyed or bequeathed in 

a 14 B ' D ’ R ' 460 ; L - R - *• A - 53 

(2WlfWR> t r n n n ,8) (1869) 18 M °°- 1 A 270, 376. 

W) (1876) I. L. R. 2 Oal 841; L. R. 4 
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controlled by section i0 of the Act, which provides that- 

, : n w bom property bas become vested in trust for an) 

“'"™s »“• “ h “ U!, “ h PK " 

perty shall be barred by any length of time. 

"Statutes of Limitation, like all others, ought to receive such a con¬ 
struction as the language, in its plain meaning, imports . Luchmee uksh 
Boy v. Bunted Ram Pan,ay l' J. Now, what is the plain mewingof the 
words "purchased for a valuable consideration / 1 bey mean that the 
ownership of the property sold has been absolutely transferred from he 
vendor to the purchaser in consideration of a pr.ee paid or secured by the 
purchaser to the vendor. Sir Robert Finlay, m his able argument for the 
respondents, contended that a mokuran lease is tantamount to a convey¬ 
ance in fee simple, and that the lessee must therefore be treated as 
a purchaser within the meaning of the Limitation Act But the distinc¬ 
tion between the two transactions has been well pointed out by 
Jenkins, J„ in his judgment in the case of Rally 1 ass Ahm v 
[1018] Moumohint Dassec l2J. Beoause ao the present day, says the 
learned Judge, “ a conveyance in fee simple leaves nothing in the gran¬ 
tor, it does not follow that a lease in perpetuity here has any such result 

The law of this country does undoubtedly allow of a lease in 
perpetuity . . . A man who, being owner of land, grants a lease in 

perpetuity carves a subordinate interest out of his own, and does not an¬ 
nihilate his own interest. This result is to be inferred by the use of the 
word lease , which implies an interest still remaining in the lessor. He 
held, therefore, that, whether the Transfer of Property Aot applied or not, 
suoh a lease is forfeitable, notwithstanding that it is permanent. In this 
opinion their Lordships concur, and it follows that they are unable to give 
to the Limitation Act the wider interpretation adopte.l by the High 
Court, and to treat the lessee as a purchaser under article 134 of the Aot. 
The purchaser must be the purchaser of an absolute title. 

For these reasons their Lordships aie of opinion that the leases under 
whioh the respondents claim were valid only during the life-time of the 
Mohant by whom they weregianted, and they will humbly advise His 
Majesty that this appeal ought to be allowed, the judgment of the High 
Court set aside with costs, and the decree of the Subordinate Judge 
restored. 

The first and fourth respondents, who resisted this appeal, must pay 
the costs of it. 

Appeal allowed . 

Solicitors for the appellants : Lowless & Co. 

Solicitors for the respondents: Morgan % Prioe & Mewburn . 


(1) (H7B) 18 B. b. R. 177, 182. 


(3) (1897) I. L. R. 94 Cal. 440, 44?. 
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[1016] CRIMINAL APPELLATE. 

Before Sir Lawrence H. Jenkins, K. G. I. E„ Chief Justice, and 

Mr. Justice Caspersz. 

Asiirup Aiii v. Emperor.* 

[22nd July, 1909.] 

Opium, iUega ^possession of-Opium Act (I of l 878) s. 9 (c)-Possessio >i of railway receipt 
J 01 an undelivered parcel of contraband opium. 

nAnf h ,!Ko P °f eSS - 10n ? f . a ra . ilwa >\ re09i P fc relating to an undelivered parcel of 
i j _ ( ? opium lying in a railway office, under ciroumatanoea showing know* 

(c) of the OpbmAot COn8tltut0s poss0ssioa of fch0 within geotion 9, clause 
Kashi Nath Bania v. Emperor (1) discussed and followed. 

[DiSt ' R^-hYassg j LJ ' 514=18 ° W ' N ' 309=15 Cr L ' J ' 4=32 L °- 148: 

The appellant Ashruf Ali was tried and convicted by the Chief 
Presidency Magistrate, on the 22nd April 1909, under Aot I of 1878, 
sections 9 and '0 of being in illegal possession of opium, and sentenced tc 
a tine of Rs. 500 and in default to six months’ rigorous imprisonment. 

On 7th February 1909, the appellant, it was found, gave one Yad Ali 
a railway receipt for a parcel despatched from Madhubani to Calcutta, and 
asked him to send a trustworthy coolie to take delivery of it at’ the 
Howrah station. The receipt, which was dated the 4th February, pur¬ 
ported to bear the names of Baohoo as consignor and Emam Sarif as 
consignee, and described the contents of the package oovered by it as “one 
tin of ghee.” It bore an endorsement in favour of a coolie, named Durgai 
signed by one Akhin Sarif. On the following day the appellant went to 
Yad All and mquired'about the parcel, and was informed by the latter that 
the coolie went to the Bowrah station but did not find it there, and that he 
had gone to the East Indian Railway Parcels Office in Chowringhee Road 
tor it; L1017J In the meantime an Excise Sub-Inspector, upon receiving 

thfrll'H ormat ; on ’ r? nt t0 tbe Creels Office and saw Durgai there with 
the receipt awaiting delivery. He took the receipt from him and obtained 

se P r?7 ° , the , pa ° kage wblob j oc bein g opened, was found to contain 20 

^ V ° P ‘ Um ' Tha Excise Offioer tben arrested Durgai who 

o h« Wn ' 9 u 80b i fch ° re09ipt fr ° m Yad Ali ' thereupon they went 
to the latter s shop and questioned him, and he immediately admitted 

avmg given the receipt to the coolie, but explained that he had received 

S.iTc , apP f a “‘ Ashruf ' Tha apP 9l l®nt on being asked by the Excise 

ed th!, s?nrt°nf Pfe denied a11 knowled 8°of it, and contradict- 

Y m A ! , ' l bl i ,i be , was arrested and put on trial before the 
Presidency Magistrate. It was contended for the defence that Yad 

f 9 /t a ° ldprit ' and that tba ^idence of the witnesses who 
“°"° b c °. rated b ’ s story was false and concocted, but the Magistrate found 
possesion of the receipt with the appellant and convicted him 

a „ f r \ As 9 hur \BUu Manmatha Nath Mooktrjee with him), for the 
appellant, argued on the facts that Yad Ali, who had been previously 
convicted under the Opium Aot, was the guilty party, and that he now 
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attempted to throw the blame oa the appellant. 1 he Crnirb 

the nature of the possession in the ease -. Grown v. Kyte UJ. 
The case of Kashi Nath Bania v. Emperor (2) is distinguishable, as e 
Lousedthere was the consignee himself and the re nipt was discovered 
in his boi. In this case the receipt was not found with A^hiuf nor did 

he ever have possession of the opium. 

Yrr Orr for the Crown. The view of the facts taken by the 
Magistrate is’coricct. The receipt was in the appellant's possession, and 
bis denial of it proves his knowledge of the oon* n.s of the paroi 1. He 
is, therefore, liable under the law as being in possession ol tho opium . 

Kashi Eath B-nia v. Emperor 12). 

[1018] Ji NKIN9 C. .1. AND CA9PER9Z I. On the facts we are in 

agreement with the learned Magistrate lor wo hold with him that he 

accused was in possession of the Railway receipt. Ibe question then 
arises whether that constitutes possession of the opium to which t ie 
railway receipt relates, so as to bo an offence within section 9 of the 
Opium Act (I of 1878; If unfettered by authority, I should have been 
disposed to hold that thero was no such possession, for as I read the Aot, 
it relates to possession of opium, and not of a reoeipt for the opium. 
However, there is a decision of this Court by which we are bound, Ka-h. 
Nath li.-nia v. Empror P), in whioh, on facts not fairly distinguishable 
from the present, it was held that possession of the railway receipt was 
possession of opium within tho meaning of tho section. It appears to me 
that this deoision overlooks the distinction between possession and the 
"right to possession.” But there the deoision stands, and we are bound 

by it. We, therefore, dismiss this appeal. , . . , 

4ppcfl( dismissed. 


36 C. 1018(—24 I. C. 699 ) 
MATRIMONIAL JURISDICTION. 

Before Mr. Justice Tlurington. 


Bowen v . Bowen.* 

[lObh August, 1909.] 

[}i Virc0 — Alimoni pendent # iff*, applifkiti n for, 'after decree nisi—ItvKiin Divorce Act 
(IV of 1869) s. 36. 

Notwithstanding a deorea nisi lor dissolution of marriage,^ on the ground 
of the wifo’fl adultery, the Court has power, under aoobion 3 •> of the Indian 
Divorce \ot, to order alimony pendente litc for tho period between dooreo tiut 
and deoroe absolute. 


Dunn v. Dunn (\) considered 

Ti Id was an application by the wife, against whom a decree nisi (4) 
for dissolution of marriage had been made, for an order for alimony, until 
the decree should ho made absolute. 

On the 7th January 1909, Mr. Bo won bled a petition .for 
dissolution of marriage on the ground of his wife's adultery, 
[1019] and on the 14th Tune 1909, Hariugton J. pronounced the decree 

nisi (4). 

*\pplioation in Original Civil S nt No. 1 ot 1909. 

(1) (1881) I L. R. 9 Cal. 293. -183*) D. K. 13 P.D- 91. 

(2) (1906) I. L. R. 32 Cal. 667. \i 1909 I. L. R. 36 Cal. 874. 
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Mr. Bowen was a berthing master in the employment of the Com¬ 
missioners of the Port of Calcutta, with an income of about Rs. 350 per 
month. Since the institution of the suit, by a private arrangement bet¬ 
ween the parties, the husband had made the wife an allowance at the 
rate of Re. 1^0 a month for the months of January and February, and 
thereafter at the rate of Rs. 70 a month. On the 5th July 1909, Mr. 
Bowen tendered the sum of Rs. 35 as the amount due up to the date of 
the decree nisi, and refused to make any further allowance. 

Mr Asghur, for the applicant. Under section 36 of the Indian 
Divoroe Act the wife may present a petition fer alimony pending the suit, 
and the alimony shall continue until the decroe is made absolute. Now 
the lis does not terminate with the deoree nisi. Hence an application for 
alimony can be made after decree n'si : Ellis v. Ellis (l), Foden v. Foden 
(2), Thomas v. Thomas (3h The Indian Divoroe Act does not deprive a 
guilty wife of alimony : Thomas v. Thomas (3). See Rattigan on Divorce, 
page 204. 


1900 

Aua. 10. 

Matri¬ 

monial 

Jurisdic¬ 

tion. 


36 0. 1018s 
4 1 C. 699. 


Mr. Stokes , for the opposite party. In Thomas v. Thomas (3), ali¬ 
mony was allowed to the guilty wife only up to the pronouncement of 
deoree nisi. It has been the uniform practice of the Courts in England 
to order a discontinuance of alimony after the wife’s adultery has been 
proved : Dunn v. Dunn (4). Seotion 36 of the Indian Divorce Act does 
not contemplate an application for alimony being mad9 after decree nisi. 
Uhder that seotion, if an order for alimony had been made before deoree 
nm, it would continue until the decree was made absolute. 

Cur. adv. vult. 


Harington J. This is an application by the wife against whom a 
deoree nisi for dissolution of marriage has been made for alimony until 
the deoree is made absolute. 

[1020] The husband has tendered the amount due up to the deoree 
nisi and says that, inasmuch as the wife has been found guilty of miscon¬ 
duct, she has forfeited her right to receive any alimony subsequent to the 
deoree nisi. 

Alimony has been paid by the husband to the wife since the institu¬ 
tion of the suit: that payment was made in pursuance of a private arrange¬ 
ment between the parties, no application was made in Court in respect of 
it. 

The husband relies on the oase of Dunn v. D*nn (4), in which it was 
held in England that where alimony pendente lite had been granted to a 
wife in a petition for divorce the right to such alimony ceased upon the 
wife’s being found guilty of adultery. 

Sut in this country the period during which alimony is payable is 
regulated by section 36 of the Divorce Act, which provides that it shall 
continue in the case of a deoree for dissolution of marriage until the decree 
is made absolute. This provision, therefore, makes the law as laid down 
in Dnnnv.Dunn ^41 inapplicable in this country. Had alimony been 
granted it must by the express words of the statute have been continued 
. to be payable until the decree is made absolute. 

The deoree nisi then under Indian law is no ground for depriving the 
wife of her alimony, and if it be no ground for depriving a wife of alimony, 
i t appea rs to me equally to be no groun^ for refusing a wife the alimony 

(1) (1883) h R 8'P. D.l§8. *3) (4#96) I. Tj. p. 23 Cal. 918. 

(2) [1894]P.807. (4) (1888) L. R. 13 P. D. 91. 
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which would .tWis. be BMW *> her. The I»d»n Divor.e i* 
tamMs* the payment to the wife of alimony as long as she is in law a 
wife P Mrs Rowen is still the wife of Mr. Bowen and should therefore, ba 
supported until she ceases, under a decree absdute to fill 
The parties are agreed that alimony, if payable, shal 

_ RS ' ^The'r^srdt is that the application must be granted with costs on 
4 1 c 699. scaled. Application allowed. 

Attorney for the applicant : G. K. Qhose. 

Attorneys for the opposite party : Pugh & Co. 
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AUO. 10. 

Matri¬ 
monial 

JURISDIC¬ 
TION. 

36 C. 1018 = 


36 C 1021 f=3 I. C. 785=13 C. W. N. 1123). 

[1023] ORIGINAL CIVIL. * 

Before 'Mr. Justice FUtcher. 

P rakish Kumar Mukerh v. Harvey.* 

[26th Tulv, 1909.] 

Damages, suit for—Dogs Weebi to bite without probation—Injury bp Dogs at a public 
Bccrcation-ground—Liability of Owner of Dogs Scienter 

The defendant’s <fogs whioh to the knowledge of his servant having the 
charge of such dogs were likolv to bite People without provocation were token 
bv suoh servant to a puhlio roorextion-grouna The plaintiff, a ohild of seve 
years of age. became frightened at th> dogs and oriel whereupon the dogi 

attacked and hit him sovorolv :— 

Tleld, that the dofondmt was liable in damages to the plaintiff. 

Barnes v. Lucilc, T.t l. (T) distinguished. 

[Ref : 87 I. 0 75 -85 Bom. Tj. R. q 78 -pm A. I. R. (Bom ) 907.] 

Or'GTnal Suit. . _ ,... f 

Thp facts are briefly as follows. The plaintiff, who was a ohild of 
about seven years of age, went out in company of his servant to the Bally- 
gunge inaidan, a public recreation grounl, where numerous children 
oongregafce every day. Seeing a number of large dogs at a littlo distanoe, 
the boy got frightened and cried. It was alleged that thereupon the dogs 
becamo excited and, two of the c o being loose, ran for the boy, while three 
others also attacked the boy after breaking away from their keeper who 
was holding them in chains. Those dogs belonged to the defendant, Mr. 
A. D. F. Harvey, and the evidence was that the keeper told the servant 
not to bring the child any nearer. The boy having been severely^bitten 
was taken by his parents for treatment to the Pasteur Institute at Kasauli. 
This was dono as a precautionary measure, although there was nothing to 
show that the dogs wero rabid at the time. The plaintiff afterwards filed 
this suit for damages. 

Mr.' 77. P. Bo‘r, and v r c . K. Mulliok, for the plaintiff. 

Mr. TJ. Stab's and Mr. Ilgam, for the defendant. 

[1022] Fletcher T. In this suit the plaintiff, Prakasb Kumar 
Mukerji, who is a littlo hov of about seven years of ago and a 90U of 
Pancbanan Mukerji, an officer of the Appellate Side of this Court, sues 
one A. TX Fordyce Harvey to recover damages for injuries ho sustained by 
reason of being bitten by the defendant’s dogs._ 

• Original Civil Suit No. 807 of 1909. 

(1) (1107) 2B T. L. R. 369. 
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Its appears that Mr. Harvey has always kept dogs, and in August last 
he purohased a dog of the breed known as “ Great Danes ” two of which 
breed were produced in Court and which are dogs of great size. In 
September one Mr. Duftcame to Calcutta and Mr. Harvey bought another 
Great Dane” from him. Mr. Duft had three puppies of a similar breed of 
the age of about five months and wished to dispose of them as he was 36 C. 1021=8 
about to return to America, and to oblige him Mr. Harvey also bought the !• G. 785=18 
three puppies, and thus at the date when the plaintiff says he was bitten, ^ 

Mr. Harvey had five “ Great Danes.” These dogs were left in the 
charge of one Deno, a sweeper, employed by Mr. Harvey to feed, tend and 
exercise them, It appears to be the essential portion of the sweeper’s 
duties to exercise the dogs, though Mr. and Mrs. Harvey ion certain occa¬ 
sions took them out alone. 

On the 25th of January 1909, the sweeper about 4-30 p.m. took the 
five dogs to the Ballygunge maidan, and there somo'at any rate, if not all, 
the dogs attacked and bit the plaintiff very severely and the plaintiff 
therefore brings this suit. 

The evidence of the plaintiff is that he and his bearer were going on to 
the maidan when they saw the sweeper seated on the ground having three 
dogs chained, the other two dogs being loose. The three that were chained 
were held by Deno who had placed his foot on the ends of the chains and 
Was sitting down smoking. One of the dogs then ran towards the plaintiff 
who was very alarmed and ran to the other side of the bearer, and the dog 
followed and then the bearer took the child in his arms and covered him 
with his clothes and the whole five dogs then bit and scratched the plain¬ 
tiff. On the other hand, the sweeper says that all fiveidogs were chained, 
and that when the plaintiff and his bearer were about twenty yards off, he 
[1023] saw them and warned them not to come any nearer, and 
that they took no notice and continued to advance, and the child 
commenced to cry and two dogs becoming excited broke away and ran 
towards the plaintiff, and the bearer then concealed the child under his 
olothes and the dogs tore the olothes and bit the child. 

There is one thing that is common to the evidence of each side and 
that is that the bearer covered the child with his clothes. It is not 
easy to understand why the bearer should have continued to advance if 
he was warned as the sweeper states. I have come to the conclusion 
that the story as told by the plaintiff and his bearer is the correct one. 

I think that the bearer displayed considerable courage in acting as he 

did. 

This being so, the only question is as to whether the defendant had 
knowledge of the dogs’ dispositions. Evidence on this point is given by 
one Grish Chandra Pal, a tutor, who says that the dogs bad chased one 
of his boys from the Bishop Collegiate School and he had to call on the 
other boys to get ready to use their hockey sticks, but the evidence is 
not dear as to whether the dogs were savage or were merely playing. 

The statements of the defendant’s sweeper have be to considered carefully. 

First of all, we have the fact that the sweeper told the bearer not to bring 
the ohild any nearer. How was the child in danger unless the dogs were 
likely to bite him. The evidence of the sweeper is that if the dogs were 
taken down a street and found a child crying and pulling its parent's 
clothes, by no means an unlikely occurrence, they would be likely to bite 
the ohild. 

The defendant’s sweeper had taken the dogs near a portion of the 
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Ballygunge maidan, which is a recreation-ground for numerous children, 
and he must bear the consequences of what happened. 

I bhink the judgment which has been oited to me in Barnes 
v. Lucile Ltd., (1J applies only to cases whore the person who 
has been bitten has done some aot to provoke the dog. In this 
[1024] case the only aot of provocation seems to be that the plaintiff cried 
0 W N 3 on fc k 0 Ballygunge maidan, and I think ho was quite as justified in so do- 
1121 ’ ing as the defendant was in bringing five large dogs there. 

Having taken this view, it is nob necessary to consider the evidenoe 
of Oori sais who has stated that he was bitten by tho dogs, though I must 
bake exception to Mr. Stokes' statements that no reliance is bo be put on 
the evidenoe of suoh men. In somo cases I think even the evidenoe of 
satsas may be true. 

I think there is sufficient evidenoe bo ishow that the dogs were likely 
to bite mankind without provocation. 

There now remains tho question of damages and the evidence of j*the 
plaintiff’s father is that he has spent from Rs. 500 to Rs. 600 on 
medical attendance and travelling oxpensos. Mr. Stokes seemed at first 
inclined to challenge the faot as to whether it was proper to go at onoe to 
Kasauli. No one can have any doubt, but that in the circumstances the plain¬ 
tiff was justified in going at once to Kasauli. Mr. Stokes, however, has aban¬ 
doned this attitude. Iho plaintiff is, therefore, entitled to recover his ex¬ 
penses and those incurred by his father and mother, as having regard to his 
age they were necessary persons to proceed with him to Kasauli. The 
other question is as to the amount of general damages and there is very 
little evidenoe before me on tho point. Tho plaintiff has nob been as well 
as ho was before the accident, but there is no evidenoe to show that this 
is the rosulb of being bitten, and I think it will meet the oaso if I give the 
plaintiff a solatium of Rs. 400 for the pain and suffering he has undergone 
and a furthor sum of Rs. 600 to re imburse his father, his costs and expen¬ 
ses of travelling and medical necessities. I, therefore, give judgment for 
the plaintiff for Rs. 1,000, together with costs on scale No. 2. 

Judgment for plaintiff. 

Attorneys for the plaintiff. Leslie & Hinds. 

Attorneys for the defendant : Orr , Dignatn & Co. 


(1) (1907) 28 T. L. R. 889. 
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APPELLATE CIVIL. 

Before Mr. Justice Mookerjee anl Mr. Justice Oarnduff. 


Churaman Sahu v. Gom Sahc.* 

[14th April, 1909]. 

Hindu law-Mitakshara—Gift by Hindu widow to daughter—Gift of immoveable pro- 
perty to daughter at^goivna" or “dwiragaman" ceremony—Post nuptial gifts— 
Reversionary heirs. 

It Is competent to a Hindu widow governed by the Mitakshara law to make 
a valid gift of a reasonable portion of the immoveable property of her husband 
to her daughter on the occasion of the daughter’s gowna ceremony; and suoh 
a gift is binding upon the reversionary heirs of her husband. 

[Kef. 85 Mad. 898; 87 Bom. 251; 7IO 118=12 0. L. J. 173=15 0. W N. 205; IB I. 
0'475=92 M L J 321; 68 l C 945; 70 I C 412=1921 A I. R. AH 881; 80 I. 
0 690; 78 I 0. 966=4 Lab 336; 91 I. 0. 186=1921 A. I R. Cal 436.] 


Second Appeal by the defendants, Churaman Sahu and others. 

Musammat Janki Koer, the widow of Amrita Lai, a Hindu governed 
by Mitakshara law, made a gift of a house to her daughter Musammat 
Gan go Koer, by a deed of gift dated the 28 th December, 1891, on the 
occasion of the daughter’s "gowna” ceremony. Musammat Gango Koer 
died childless in October, 1^94, and Ajodhya Pershad, the pro forma 
defendant, as her heir, sold the house to one Muni Lai, the defendant No. 
2, and his son Churaman Sahu, the defendant No. 1. 

The plaintiff on the death of Musammat Janki Koer as 
reversionary heir, commenced this action for a declaration of 
T2l title and recovery of possession with mesne profits. The defendants 
Nos. 1 and 2 contested the suit on the ground that the gift to Musammat 
Gango Koer having been made for a lawful purpose the sale to them by her 
conferred on them an indefeasible title. 

The Subordinate Judge held that the "gowna” ceremony was practi¬ 
cally the completion and consummation of the marriage oeremony and 
that a gift of the immoveable property to the daughter by the mother on 
such an ocoasion must be treated as made for a valid and religious purpose, 
and that the gift was reasonable in extent, and he accordingly dismissed the 
plaintiff’s suit. The lower Appellate Court, however, reversed the judg¬ 
ment of the Subordinate Judge and decreed the suit with costs. The 
defendants appealed to the High Court. 

Dr. Rashbehary Qhose f Rabu Qolap Chwdra Siroar t Babu Jogend'a 
Chandra Quha and Babu Lakshmi Narain Singh with him', for the 

appellants. 

Bab i Um ikali Mooteriee [Bibu Kulwant Sahay with him), for the 

respondents. 

Cur. adv. vult. 


Appeal from Appellate Peoree, No. 1063 of 1907, against the decree of L. Palit, 
Distriot Judge*of Gaya, dated May 20,1907, reversing the deoree of NistaramEanerjee, 
Subordinate Judge^of_Gaya,dated£ept48,1906. 
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MOOKEJRRE AND CJarndupf JJ. The subject-matter of the litiga¬ 
tion which has resulted in this appeal, is a house which admittedly belong- 
od to one Amrita Lai, a Hindu governed by the Mitaksbara law. He 
died on the 1st October, 1896, and left a widow, Musammat Janki Koer, 
and an unmarried daughter, Musammat Gango. The daughter was given 
87 °* 1==i in marriage to the third defendant, Ajodhya Pershad, in May, 18^9. Her 
G W Nla! Vowna ceremony took place more than two years after her marriage and 
*10 C. L J on the 28th December, 1891, within a few days of the performance of that 
545. ooremony, her mother executed in her favour an absolute deed of gift in 
respeot of the disputed house. Musammant Gango continued to be ia 
possession of the house as her stfidhan porpertv, and died in October, 
1894. On the 5th January, 1899, her husband, as her legal heir, 
transferred the house to the first two defendants. Musammat 
[3] Janki Koer, the widow of the original owner, died on the 24th March, 
1905, and on the 23rd July, 1905, the first plaintiff, who is distantly 
related to the original owner and is his nearest reversionary heir, executed 
a conveyance in favour of the 2nd plaintiff, under which be purported to 
transfer a half share in the house upon the allegation that the deed of gift 
of the 28th December, 1891, was inoperative after the death of the exe- 

cutart. On the 19th August, 190*5, the plaintiffs oommonoed this action 
for declaration of title and recovery of possession, as also for mesne profits. 
The first two defendants, who had purchased from the husband of the 
daughter of Amrita Lai, resisted the olaim substantially on the ground 
that the gift had been made for a lawful purpose, and had consequently 
oreated an indefeasible title in the donee. In the Court of first instanoe, 
the Subordinate Judge held that the qoxona ceremony was praotioally the 
completion and consummation of the marriage and that a gift of immove¬ 
able proporty to the daughter by her mother on that occasion must be 
treated as made for a valid religious purpose. He further found that the 
gift was reasonable in extent, and in this viow he concluded that a distant 
reversionary heir like the plaintiff had no good ground for complaint. 
Upon appeal, the learn od Distriot Judge held that the qowna ooremony 
could not, except on philosophical and sentimental grounds, he regarded 
as part of the marriage ceremony, that there was no authority whioh 
entitled a Hindu widow to make a gift out of the estate of her husband to 
a daughter on the occasion of her marriage, and that much loss could she 
do so on the occasion of the qowna ceremony. In this view the Distriot 
Judge reversed the deoision of the Court of first instanoe and decreed the 
suit with costs. The defendants have now appealed to this Court and the 
substantial question of law, whioh has been argued on their behalf, is, 
whether a hindu widow, governed by the Mitaksbara Law, is 
competent to make an absolute gift in favour of her daughter, on the oc¬ 
casion of tho lattor’s gowna ceremony, of a reasonable portion of the im¬ 
moveable property left by her husband. We have been invited on 
behalf of the appellants to answer this question in the [4] affirmative, 
while it has been strenuously contended on behalf of’the respondents that, 
although, under the Hindu law, it may ho open to a widow to make a 
suitable gift to her daughter on the ocoasion of her marriage, neither prin¬ 
ciple nor authority can bo invoked in support of tho validity of a post¬ 
nuptial gift to a daughter. Tho question raised is one of great importance 
and of some niooty ; but upon a careful examination of tho principles and 
authorities, which we shall presently explain, we feel no doubt that the 
question ought to be answered in support of the validity of such a gift. 
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That gifts to a bride on the occasion of her marriage, as also at the time 
of the bridal procession, are of considerable antiquity cannot be denied. 
There are passages in the Rig Veda, which describe such gifts i for insbance 
in Mandal 10, Sukta 85, verses 9 and 11, ib is menbnned bhab Surjya, 
gave his sisber in marriage, who was asking in her mind for a husband, 
and that, when she was carried bo her husband’s home, the presenbs which 
had been given bo her were carried before bhe carb. *nd bo come down bo 
considerably more modern times, we find gifts bo brides on bhe ocoasion of 
marriage recognised as one of the commonest forms of stridhan or woman’s 
peculiar property. Thus in a passage from Manu (IX, 194; and Katya- 
yana quoted by Jimutavahana in bhe Dayabhaga, Chapter J.V, section 1, 
para. 4, what is given before bhe nuptial fire and whab is presented in the 
bridal procession, are described as two out of bhe six-fold forms of stridh'W. 
To the same effect is a passage from Narada (XIII, 8J where mention is 
expressly made of gifts before the nuptial fire or presented in bhe bridal 
procession. Vishnu and Yajnavalkva apparently do not expressly mention 
gifts at the time of the bridal procession, bub they refer to what is received 
and what is given before the nuptial fire Again, whatever a woman recei¬ 
ves at the time she is taken from her father’s house to her father-in-law’s 
house, is denominated as her stridhan under the terms Adhya Vahanika , 
which means presented in the bridal procession. When we turn to the 
Mitakshara Chapter II, section XI, paras. 4 and 5, we find bhe commen¬ 
tator adopting the definitions given by Manu and Kathyayana 
LSJ and recogn : zing what is presented bo the bride before the nuptial 
fire or in the bridal procession as an ordinary form of stridhan. To the 
same effect is the discussion in the Vhamitrodaya, Chapter V, part I, 
section III fSastri Golap Chandra Sarkar’s Translation, p. 232). There 
can be no question, therefore, that from the earliest times institutional 
writers and commentators on Hindu law have recognised gifts to a bride 
at the time of her marriage before bhe nuptial fire, as also what is received 
by her, when she is conducted from her father’s house to her husband’s, 
as among the most common forms of a woman’s property. It would be a 
mistake to suppose, however that the right of a Hindu daughter whose 
father is dead, to receive a dowry at the time of her marriage from the 
esjate of her father is dependent merely upon ancient custom. There 
are express texts which show that, if a man leaves unmarried daughters, 
the persons, who take his property by inheritance or by survivorship, are 
bound to make adequate provision for their marriage. Thus in Manu, 
ook IX, verse 118, it is provide that, “ to the unmarried daughters by 
the same mother, let their brothers give portions out of their own allot¬ 
ments respectively according to the class of their several mothers ; let 
each give a one-fourth part of his own distinct share ; and those who 
refuse to give it shall be degraded ’ To the same effect is the rule laid 
own in Yajnavalkya, Book IT, verse 124, that “ uninitiated sisters should 
ave heir ceremonies performed by those brothers, who have already 
been initiated, giving them a quarter of their own share.” With refer- 
ence o this last text, it appears that, although at one time upanayana as 
is met from marriage was allowed to females, now, according to usage 
and a well-known text of Manu (Book II, verse 67;, their initiation 
consists of their marriage. The two texts, to which we have just referred, 
ave led to considerable difference of opinion ambngst commentators; one 
S ?i t a liberal construction, while another school maintains that 

a hat is intended to be laid down is, as stated in the texb of Vishnu, 
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« thlA k ha ma rriaSA c^monv of Hie unmarried daughter, should be oerform- 
e icordin"£ L father', wealth." and that the word " quarter is here 

"eed^otin its rdl^n^ensj^^ ^ ^ V , gvana * Maudllk 

_ “’Vt „Ji7ion of the Institutes of Yajnavalkva, at paqe 217, points out that 

37 0. 1= 1 Vaohasnati Mlsra follows this internretation, and his view is adopted by 
I. 0. 943=13 J . TH „ Srari H Ohandrika, BhamoW. a commentator of Manu and 
C. W. N. 991 ; ,llwwl ’ . ,, rnle whereas Viinaneswara and the author 

-a «W »; a. -*«•-*• 

Mavukha and the Kamalakara follow Vijnaneswara while \paratka and 
Medhatithi in th-ir commentaries on the text of Mann which we have 
just quoted, also make observations to the same effect. It ma^further be 
mentioned that Anararka. in his commentary on the Instates o 
Yainavalkva fPoona edition. Vol. naae 731 ) relies upon the text o 
Narada and Vvasa in supnort of the view that an unmarried daifihteris 
entitled to a quarter of the share, which she would have reoeived. if she 
had been a son. But whichever view he accepted, it is clear from the 
Mitakshara, Hhanter I. section 7, paragraphs 1 to U. and from Vimmltro. 
dava, Chapter TT, parti, section 21 fSastn Onlap Chandra Sarka-a 
Translation, paces SI to that the maiden daughter is entitled to a 
share, which represents her dowry and marriage expenses, and siioh share 
is one-fourth of what Q he would have been entiled to receive, if instead of 
bain* a daughter she had Ivan a son. These texts are, in our opinion, 
sufficient to support the view that when upon the death of a Hindu 
governed hv the Mitakshara law, his prop^rtv is taken by his widow, a 
gift hv the widow to her daughter on the occasion of her marriage out of 
the estate of h*r husband is within her powers, provided that the portion 
so giv-n is reasonable in amount, and that the question whether it is rea¬ 
sonable or not has to he determined with regard to what would have been 

the share of the nnmaHel daughter under the rules laid down in the 

MitnkcVn.ro, Chapter T, section 7. paragraphs 5 to 14. That a Hindu widow 
is entitled to alienage a portion of her husband’s estate for the 
marriage of her daughter is hevond controvorsv. A* to this, 
it will suffice to refer to the Vvavastha Parpan of Shama 
[71 rWan Sircar fist edition, page 59: 2nd edition, page 54), where it is 
lhntel that the wi.Pw is competent, even without the consent of rever¬ 
sioners, to make a *ale or other disposition of her husband’s property for 
the morriago of her daughter, and in support of the assertion, reliance 19 
placed upon the text of TWala to the effect that ' to maidens should be 
given a nuptial portion of the father’s estate” f.Tagannaths Digest tran¬ 
slated hv Colobrooko, Vol. T, page 1R5), and upon other texts of Vasisiba 
and Paithinashi, whioh indicate plainly the religious benefit aconiing 
the father of a girl upon h n r marriage, and the sin committed, if the maiden 
is not given a wav in marriage before she attains puberty Magannath S 
Digest translated hv Polohrooke, Vol. ITT. page 460\ The same view has 
been adopted in judicial decisions of the highest authority. Thus m the 
case of N*th This title v. Thirro Soo^der" M), whioh was heard by the 

Supr mo Court at Calcutta in 1 Riband hv the Judicial Committee m 
1 R 26 T° Morlev’s Pigecf. 199 ; Clark’s Rules and Orders 18^4, page 91; 
Montriou's Cases on Hindu Law, 477 to *07; Vyavastha Par pan, 2nd 
edition, paces R9 to 1071, it was c tated by Lord Gifford, in delivering the 
opinion of their Lordship?, that, a Fllndu widow had. “for oertain purposes 
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a clear authority to dispose of her husband's property, and might do it for 
religious purposes, including dowry to a daughter.” 1 do learned Judge 
further added that it was in his opinion absolutely impossible to uedne 

the extent and limit of her power ol disposing it, Lh.causu it must depend 

upon the circumstances of the apposition whenever such disposition shall 
be made and must he consistent with the law regulating such disposition.” 
The validity of gilts on the occasion ot marriage ol unmaumd daughters 
has also been affirmed in more recent cases, ihus in the ease ol liumu- 
sami Ayyar v. [engidusami Ayyur (ij t it was ruled that, when upon the 
death without issue of a Hindu, in whom the whole of the iamiiy property 
had vested, her mother took the estate ana subsequently gave a portion of 
the property to her son-in-law on the occasion of his marriage with |_8j 
her daughter, the gilt, which was found nob to be otherwise ihan reason¬ 
able in extent, was upheld as binding on the reversioner. Mr. Jubtioe 
Subramania Ayyar relied upon passages from the Mitakshara, Chapter I 
section 7, paragraphs b to la, and Smnti Cbandrika, chapter IV, section 
20 which deal with the question of allotment to be made by brothers to 
their maiden sisters at the time of partition, and referred to the circum¬ 
stance that the commentators were divided as to their precise import, some 
of them holding that all that the texts mean is that the funds required for 
the marriage of sisters should be provided out of their lather s estate, and 
others maintaining that, inclusive of their marriage exponses, sisters are 
entitled to a provision not exceeding one-iouith of what they would have 
obtained had they boen males, lhe learned Judge, without deciding the 
question whioh of the two views has to he taken as law, hold that the 
texts justified something more than a disbursement out of the estate or 
only the price of things required in connection with the celebration of the 
marriage, and that the better and sounder view was that the auuhorities 
should be understood to empower a quantieu owner, like a wiuow, to do 
all acts proper and incidental to the marriage ol a female, according to the 
general practice of the community to which she belongs. In the particu¬ 
lar case then before the Court, it was held that as at the time wnen a girl 
belonging-to the community concerned was handed over m marriage, cer¬ 
tain gifts had to be made do the bridegroom, one of which was bhooaanam 
or gut of land, a gilt by the widow in conformity with immemorial custom 
must be upheld. The learned Judge also observed that the gilt could bg 
defended on the ground that, apart from the circumstance that it was 
a provision for the married couple, it was believed to enhance the 
merit of the primary act, namely, the giving of a virgin in marriage, 
which from a religious point of view is supposed to be piuductive of 
considerable benefits to the parents. We are entirely in agreement 
with this view of the law, which is, moreover, supported by still later 
aeciisionsJhusin Audmamma v. tiaraiinh»cuaryulu f2;, it has been 
L J ruled that a Hindu lather governed by the Mitakshara law, who 
w°uld n°t ordinarily be entitled to transfer any portion of the coparcenary 
property, is entitled to make a gift by way of marriage portion to his 

0 i Ut the iamily property to a reasonable extent, ana, further, 
fi t a Hindu brother, the managing member of a joint family, does not 
?.° ln excess of his powers as such when he gives away a reasonable por- 
lion of the joint tamny property to his sisters who, though married in their 
ers lifetime, were felt lor some reason or other without mamage por- 
ions. The le arned Judges held that they were not required to rule that 

U) U89&) I.L.B. 22 Mad. 113. ~ " 
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fche brother was bound to do so or that the father was bound in law to 
give lus daughter anything at her marriage, bub that all that was necessary 
to rule was that the gilt was nob in excess ot the powers of the brother, 
and could not, theroforo, be recalled by him or avoided by his son. Ihe 
case of Kamahhi Smmal v. C hakra V anu C7 icttiar (1 ) is not really opposed 
oi u. to this view, and is at host an authority for the proposition that an undi- 
1. C. 945=13 yided member of a Hindu family governed by the Mitakshara law has no 
C. W. N. 994 power fe0 alienate a considerable portion of the joint tamily property by 

way of gifts to the female members ot the family, specially when the gift 
is not shown to have been made in connection with the marriage of such 
female members. Substantially the same view was taken by the Allaha¬ 
bad High Court in liustam dingh v. Moti Singh 1/2J, in which it was ruled 
that, when a Hindu leaves an unmarried daughter, her mother, in order to 
raise money to meet the expenses of the daughter s marriage, may mort¬ 
gage properties of her own which had come to hor from her father, and that 
such an alienation was binding upon the reversionary heiis of her father. 
Tne decision of this Court in Vamoodur M>sscr v. Scnabutiu Misram v3j, 
in which it was stated that pu povtios sufficient to dcfiay the expenses of 
the nuptials should be given to unmarried daughtois, tends in the same 
direction Ugon the authority of the ancient texts and of the commenta¬ 
tors, as also upon the judicial decisions to LlOj which wo have referred, 
there cannot, in our opinun, bo any vcawnublo doubt that a gift by a 
Hindu widow of a reasonable puition ot her husbands immoveable pro¬ 
perty to her daughter in connection with her maniage is within the scope 
of her authority as a qualities ownor and is binding upon the reversionary 
heirs of hor husband. It was strenuously contended, however, by the 
learned vakil for the respondents that the guwna ceremony would not, for 
the put poos of this rule, bo treated as pait oi the marriage or necessarily 
oonnoeo d with it. In our opinion, this contention is entirely unfounded. 
What is c "Hod the goiDua ceremony is also known as the dwiragaman 
oeremony, that is, the ceremony peiformed when the young wile, upon 
the attainment of puberty, leaves her parental homo to take up her resi¬ 
dence in the bouse of her husband. I he authoiitios, to which wo shall 
presently rofer, provide for the peifoinmuco of ceremonies on the occasion* 
and it is well known that it is eustomaiy to make gilts to a daughter of 
the house at the time she leaves her paiontal abode. It is nob, of course, 
suggested that the marriage coumony is incomplete without the dwiroga* 
man ceremcny. Ihe relationship of husband and wife is indissolubly 
oieated by tho performance of the maniage ceumony. So far as that 
relationship is concerned, it is finally and conclusively established upon 
the completion of the coreim nies poiloimcd at the time of tho marriage. 
Nevertheless, tho dwnaguman ct. union y is regarded as an es c ential com¬ 
plement to marriage, and it is an occasion of importance, on which, accord¬ 
ing to the oustoms prevalent in 1 char, gifts have to bo made to the 
daughtor. Kaghunandan in his dyotishtatwa (Institutes, Vol. 1, page 360) 
quotes a verso from Navayau Taddlmti, which defines uioiiaybman as the 
second entranco of tho bride into the house of hor husband fiom that other 
father oftor tho celebration ot tho marriage, * uoh is tho importance attri¬ 
buted to this ceumony, that Saiuknt works on law and litual abound in 
minute rules as to the time when alono it can bo perfoimed. Ihus Kaghu¬ 
nandan in tho work just mentioned quotes a verse tiom Kritya Chintamani 


(1) (1907) I. L. lb 30 Mad 46J. 

(2) (18%) I. L R. 18 All. 474. 


18) (1SS2) 1. L R. S Cab 587.. 
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n u that a ^ r,de ' her dwiragaman is celebrated in the eighth year 

, m °*; ber ' ln - law ; >n the tenth year, kills her father in-law’ 

and if in the twelth year, kills her husband. Raghunandan agam relies upon - 

thlT 9 , 0 PraCb6taS QUOled iD tbe Sri pati Sanhita, which precribes that C*vil TS 

ceremony can be performed only under certain constel- - 
rations on defined auspicious moments. To the same effect are Dassaoes 3 7 C. 1=1 
in the Dipika, Sat Kritya Muktabali, Jyotish Sara-Sangraha and Muhurta l =13 

“ h- DJ.hH, who flourished inX 1 

mentary on the Parasara Girhyasutra of the YajurVeda, Kanda I, Aphorism 

.s apr e nH i ?\ Pag6 , H5 !u N °w referenCe t0 the dwiragaman ceremony 

gS&SJJ*-* Eie Y*> V* VI. page sal) to’K ZXS££ 

S ^ 9 r n i 6 finall y. le(t the parental abode immediately upon 

the completion of the marriage ceremony. In later-times, however 

when the custom of marriage before puberty became firmly established’ 

simultaneously the custom of dwiragaman grew up and came to be recog’ 

msed in authoritative Sanskrit works on Hindu ritual. The works to 

wh'ch we have referred, are fairly old; for instance, the writings' of 

dat » ba ? t0 fV the fi f teenth century, the Muhurta Chintamani 

1° t be s >^eenth century, and the Jyotish Sara-Sangraha was 
composed at about the same period. But there are other works of a much 
earlier date which speak of the dwiragaman as an important ceremony in 
rela, 10 n to marriage; for instance, in the Sanskara Ratnamala of Gopi- 
nath, one entire section is devoted to marriages iPoona edition Vnl T 

pages 454-6031, and on Page 570 the learned author describes d'wiraga- 

wan as related to marriage and closely connected with it, on the authority 
of a text of Vyasa. The authenticity of the text of Vyasa can hardly be 
called m question as the same text is quoted in Nirbandha Siromani Ind 
Nunaya Sicdhu (Bombay ediition. 1901 uaee 94 Q) tu-c > 0 t 

SK .-=^5 

the dwmgamon ceremony. In fact gifts made at- tho-r * tl ? e . 

able property. On the principle laid down by Lord Gifford tn TT 6 ' 

Set “ d . y b ^« a ’ r* be 

XrL T died leaving only one daughter; and his properties consisted 

t tSu h„', l0 ?' r“T t " hich *'“ rdi ”ii *°»» 

than J h defendant - wblc h is more detailed and more trustworthy 
than that adduced on behalf of the plaintiff, was approximately Rs SROrf 

Ll“ b l o r,t, i s h 

! about Ks * 1|200; in other words, the value was a little mnr« 

three 0 ho e uc 0 es lth In tb & “ tUe tban one - third of the total value of the 

w Jln^nab^n :r n r mS aDC6S ’ * “ imp ° SSible to ** tbat the 
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n crounds we must uphold the contention of the appellants. 

On all these gro - Rovelne d by the Mitakshara law to 

VlSaffil . tS* V0.ti0. 0 l tbs immoveable p.opet.y oi 
" P °°Tto S; therefore, is that this appeal must be alio.ed the d.er j 

MM 6 r;°y i^22v-*i 

the litigation. &mal aUowed . 
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[13] CIVIL RULE. 

Before Mr. Justice Chitty and Mr. Justice Carnduff. 

In re Ram Pbasad Malda.* 

[28th June, 1909.] 

Sanction for proucuti^Jurhiktion-Uujh Court ««*» 

Criminal Procedure Code (Act V oj 1898) $s. 1J5 vl) cJ. (b , o 4 
Civil Procedure Code (Act V oj 19u8) s. 115. 

Neither tho High Court not the District Judge has power, under section «6 
of the Criminal I’rooedure Code, to direot a proseoution for an ofience committed 

before a Provincial Small Cause Court. 

Bcgu Singh v. Emperor (1) referred to. 

The High Court itself is precluded from granting sanotion in such a case 
under section 106, sub-seotion (;), clause (6' of the Criminal Procedure Code, as 
a Provincial Small cause Court is not subordinate to it within sub-seotion U>* 
olause (c), nor oan it interfere under sub-seotion (•') with an order of a Distriot 
Judge revoking a sanction granted by suoh Small Cause Court. 

Bamijuddi Mundul v. Damodar Ghosc (8), Girija Sankar Roy v. Binodo Sheikh 
(8) and Muthuswami Muduli v Vccni Chetti ( ) referred to. 

Where tho Distriot Judge revoked a sanotion granted by a subordinate Court 
to a District Magistrate on tho ground that a sanotion could not be granted 
to a third party,’ and initiated proceedings under seotion 476 of the Criminal 

Procedure Code :— 

Held, that ho aoted illegally in the oxoroise of his jurisdiction, and that the 
High Court had power to set aside his order under sootion 115 of the Codo oi 
Civil Procedure (Aot V of 1908). 

Bamijuddi Mondal v.-Damodar Chose 19) distinguished.* 

[Ref : 89 All. 6B7 42 I. C. 167 ; 68 I. 0. 46 ^ 28 Cr. L J. 510 ; 74 I. C 866=24 Or. L 
J 828 * 88 1 0. 764 ; 31 1. 0. 998 ;,54 I. O. 678 ; Cr. P. Code, Ss 195 and 476. 
Ref : 69 I. 0.158—26 C. W. N. 1016-86 0. L. J. 265*1922 A. I. R. (Cal.) 45= 
28 Cr, L. J. 665=0 P. Code, a. 115.] 

Civil Rule. , 

This was a Rule obtained by the petitioner, who was the plaintiff in 
the original suit, to show cause why the order of the Distriot Judge sanc¬ 
tioning proseoution of the petitioner under section 4 1 ? 6 of the Criminal 
Procedure Code should not be set aside. 

A ■ — ’ 

• Civil Rule No. 1800 of 1909, against the order of F Roe, Distriot Judge, 
Pergunnahs, dated Maroh 16, 1909. 

(1) (1907) I. L. R. 84 CM. 661. (8) (1906) 60. L. J. 891 

(8) (1906) 10 0. W. N. 1086 (4) U90T) l. h. B. 80 M*d. »8». 
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P 0 fcifei° n0 r instituted a case against one Raghubar igog 

rAKin, ^ h0r0C?Hin * afc Budge-Budge, in the Small Cause Jonb 28. 
L14J Courb of Ahpur for recovery of Rs. 45 ; alleged to be due on account - 

of a loan. The surannns was affixed to tbe outer door of tbe “ ordinary Zinu RULB - 

dwelling house ” of the defendant An ex parte decree followed. Two 37 c. 13=4 

applications for execution of tbe decree were unsuccessful, the first for I. C 8=13 

want of prosecution and tbe second because the defendant was not found c - w 1038 

at his native village, Azamgarh. in the United Provinces. The third appli- L * J * 

cation was successful. The defendant appeared in the Small Cause Courb 

a *^ Ur aQ< ^ h ave the ex parte decree set aside and the suit 

reheard. He denied the loan and denied having ever lived at Budge- 
Budge. His application was granted and a date fixed for the rehearing of 
the case. He then applied for the examination on commission of eight 
witnesses living in the district of Azamgarh. This last application being 
granted, notwithstanding strenuous opposition on the part of the plaintiff, 

the plaintiff asked leave to withdraw the suit. Leave was granted and 
the suit withdrawn. 

The Di ferich Magistrate then applied to the Judge of the Small Causa 
Court to grant him sanction under section 195, sub-seotion ( 1), olause (b) 
of the Criminal Procedure Code, to prosecute the plaintiff for an offence 
under seotion 209 of the Indian Penal Code. The sanction was granted. On 
appeal, the District Judge revoked the sanction solely on the ground that 
a sanction could not he granted to a third party. The District Judge, 
however, himself ordered, under motion 476 of the Criminal Procedure 
Code, the plaintiff to be proseouted, as in his opinion there was a strong 
prima facia oase that the petitioner had brought a false suit. 


The plaintiff thereupon moved the High Court and obtained this 
Rule. 

The Senior Government Pleader (Kabu Ram Charan Vitra) (Mr G 
Stroar with him) showed cause. An inquiry is not absolute by necessary 
under section 476 of the Criminal Procedure Code. As an order under seotion 

Cl ^ riofc bad jurisdiction. The offence under section 209 of 
n? 0 nJn ° Penal ( C<X ! 0 brought to the notice of the District Judge in 

mvlIflTtf ° f a ■l ldl0,a pr Tl ding - though was in an appellate stage. 

MaltTe ? ThTjT aC0 ° rded tha humblest ^ect be denied to a 
Magistrate? This Rule cannot affect the Small Cause Court Judge’s 

dthChn Tn^ l7oTn' G °T Vath Dutt fl) ’ ^dunath Mahta v. Jaga - 
dish Chandra Deb '2), Queen-Empress v. Seshadri Avyang or (3), and Pam- 

papatt Sastn v. Subba Sastri (4). 

Samt Char ! dr ? B °y Chowdhury (Babu Satva Charan Chandra 

F TF °j fche Eul0 ‘ If ‘be Munsif (Small Cause Court 
Judge) has granted sanction, the District Judge cannot again do so. He 

may confirm or revoke, but not modify : see seotion 195 (7) of the Crimi- 

47 R nM-vf r” 0 • 9 ,’t> bT> s order, therefore, cannot oome under section 

195 °l)tb) Cnmmal Prooedur9 Code. Section 476 must be read with seotion 

J ‘ , , What do you understand by the words “ brought under 
Its notice” in section 476 of the Criminal Procedure Code ?] 

. . U . T0ught c un d®r its notice ” applies only to the Appellate Court 

] he firSt . C ° urt ' Jadunath Mahta v. Jagadish Chandra 

Veb (2) does not decide this poi nt clearly. To give the District 

(1) (1899) I. L. B. 20| Cal. 474. 

(2) (1909) 7 : 0..W.,N. 428. > 


(8)* (1896) I. L. B. 30 Mad. 888. 
(4) (1899) I.L. B.*S8 Mad. 310. 
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T 1 ■ • 1’rtfir.n in such matters the judicial proceeding itself, in whioh 

1909 Judge.jurwdict on. in * ,0 “ m "^; tted 1 musfc be before him by way of 

iONB -28. the offence was sa.d J fc proc0adin ., can g.ve him the jurisdio- 

- appeal or mob.on. i fpqii'rv I lb was a judicial proceeding 

OiViLRJLB ll0n con t 0D1 plated in ^ThS 6 1 submit is* nob the intention of the 

3 L°0 8=13 L°g“ latur n o mn The cases cil d by the other' side are distinguishable. The 

OWN 1038 District Judge had no jurisdiction to order a P ro =«cu lon un er 
-lOOr. L.j. 476 . sootheFuH Bench case of Begu Singh v. Emperor (H Ue a so 

«• couldm.k. a -ooo.pl.inl." l*S*»fSrTf vIflW under™ 
Bench case rotas only to cotton 476. hu* this o,.l». i- *llr J""' 5 '" 
tion 195. the procedure only being under section 176.] luiim J. Hut can 

we not ourselves direct a prosecutionrj ^ 

[16] The Full Bench case is against that course, beside^ that the 

Small Couse Court is not subordinate to the High Court within the mean- 

ing j Rut can we not restore the sanotion granted by the 

Small Cause Court Judge '.'1 As there is no appeal or motion against the 
order of revocation before this Court, your Lord'lnps cannot interfere with 
that order The main question before the Court is whether the order of 

the District Judge under section 476 was legal : .Ha*g “ ol 
Damodar Ghosc 2 and Qirija Sankar Bog v. Bmode Sheikh 3). Sec¬ 
tion 537 of the Criminal Procedure Code has no application to a Cml 
Bench But the Criminal Bench may interfere under seotion 439, if the 
Government moves it. [CarndufpJ. But we can call for the record 
ourselves nd consider the whole matter.] Taking the case on the merits 
the order of the Small Cause Court was unjust. It was also illegal, and 
the order of the Distiiot Judge setting aside the same was proper. Sanc¬ 
tion to a stranger to the direct proceedings cannot bo given : In the mat-r 
oj the Petition of Khepu Nath Sik.lar v.Qruh Chunder Maker ji (4», 
Eabibur Rahman v. Muushi Khcdabux 15) and Kali Char an Lai v. 

Bisud'o Naram Singh (6). .. . . . 

[Chiity ,T. The last quoted case refers to gratification of a private 

grudge of an individual.] But sanction is required bo prevent that as 

well. [ChutyT. Bub each case must be considered on it* own facts. 

We can at any rate take action under section L15 of tho Livil Procedure 

Code.] But your Lordships oannot go bohind the order moved against: In 

re Gopal Siddrshwar Dapande (7). .Amir Hassail Khan v. Sheo Baksh 

S:ngh (8j, Durga Das Ru\hit v. Queen Empress (9), Mulfat Alt Shaikh 

v. The Emv ror (10) and In re Ohundra Kant Ghost (11). 

Cur. ado. twit. 

[17] Ch-tty and CaRNPUff JJ. This is a Rule culling upon the 
District Magistrate of the 24-Porgimnahs to show cause why an order of 
the District Judge, dated the 16th March lasb, directing the proseoution 
under section 309 of tho Indian Penal Code of the petitioner, Ram Prasad 
Malla, should not ho sot aside. Tho facts, out of which the case has 
arisen, are these : 

In .Tune 1904, the petitioner, a rosident of Budge-Budge, brought a 
suit for the rooovery of Rs. 45 alleged to ho due for principal and interest 


(1) (’907) I. T..R 34 Gal. 5M. 

(2) 1900)10 0. W.N 101*. 

(8) (i9on) 5 0 l. j. m. 

(4) (1881) I.L. R. 18 Oal. 780. 

(5) (If 08) 11 C. W. N. 195. 

(6) (1907) 12 0. W. N. 8. 


17) (1903' I. L. U. 32 Bom. 203. 

(S) (1884) l. L. R. 11 Cal 6 ? L. R. 11 
I. A. 287. 

.9) (1100) l L. R. 27 Oal. 820. 

(10) (1905) 10 0 \V. N. 932. 

(11) (1838) 8 0. W. N. 3. 
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on account of a loan made in January 1902 to one Raghubar Mal ] a, who 
was described in the p ] aint. as fch* n residing also at Budge Budge. Sum¬ 
mons wa^ i«?uod in due course an 1, acco- dina to the process-server’s 
report and the petitioner's own affidavit of the 18th July 1904, it was, in 
the absence of Raghubar MaHa him c elf, affixed to the outer door of his 
ordinary dwelling-house * at Budge-Budge, as pointed out by the petitioner 
himself. On the following dav the case was be trd ex parte by the Munsif 
of Alipur, sitting in the Small Cause Court, and was decreed after a cursory 
examination on oath of the petitioner. 

The first application for execution was made on the 17th September 
19^4, and this was apparently struck off fo r want of prosecution on the 
9bh January 1^05. A second application is dated the 6th Deoember 1905 
and on it a certificate under section 224 of the Civil Procedure Code of 
1882 seems to have been sent to Raghubar Malla’s native district, 
Azamgarh, in the United Provinces, hut returned unserved. A third 
attempt to execute the decree was made in the latter part of i907 with 
better effect; for the notice required by section 24 8 of tho Codepf 1883 
was duly served upon the judgment-debtor Raghubar Malla. in Azamgarh, 
with the re°ult that he appeared in the Small Cause Court at Alipur and 
applied on the 2Dt March 1908, to have the cx-p^rt* dooree against him 
set aside and the suit reheard. What purports to be his application was 
first submitted to the Court in the United Provinces, and is in the 
Persian character. It is not in the form of, or supported by, 
an affidavit ; hut for the purpose^ of this proceeding and in 
[481 view of the fact that be was assisted in making it by the 
District Madstrate through the Government Pleader, there is charly no 
reason whv it should not be referred to. It declared categorically that 
Raghubar Malla bad not received any c ummons, that he had never been 
in Pfilcntta before, that he had never borrowed anv money from the 
petitioner, that the petitioner's suit was false and had been brought mali¬ 
ciously, and that the first that he (Raghubar Malla) had heard of it was 
after the transfer of the decree for execution to Azamgarh. Raghubar 
Malla was, moreover, examined on oath by the Small Cause Court Judge on 
the 18tb July 1908, and he then swore that he bad never been to Budge- 
Budge, that there had been no service on him and that he had first oome 
to know of the existence of the ex part* decree in the preceding month 
of March. Much stress has been laid on the fact that his deposi¬ 
tion stops short here and contains no express denial of the debt, 
the learned vakil for the petitioner arguing that, whereas his 
client has sworn to the truth of his case against Raghubar Malla, 
there is so far on record no a e seTtion on oath to the contrary by Raghubar 
Malla. and that consequently there is no sure foundation for the prosecu¬ 
tion of his client for the offence under section 209 of the Indian Penal 
Code of making a false c^im in Court The argument is ingenious but it 
is nothing more and it would he ridiculous to allow it to prevail. The 
sworn statement of Rarhuhar Malla in examination in chi f v. a s naturally 
confined to the only point that bad for the purposes of section 108 of the 
former Code of Civil Procedure to be established ; it might have been, 
but was not, extended beyond that point in the cross-examination to which 
Raghubar Malla was actually subjected; and, as it stands, apart even from 
the petition a'ready referred to, the inference to be drawn from it and 
Bern the circumstances is that Bnfbul ar Malla intended to deny every¬ 
thing. It may, moreover, he taken for granted that the District Magis* 
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Grate has not tried to launch this prosecution without making sure that 
that person is prepared to be a witness, and there is at this stage, at all 
events, no need for entertaining a doubt on the point. 

[19] Raghubar Malla having deposed that there had been no service 


37 C. 13=4 upon him, the petitioner was also examined. He then went back on the 


n 1 w‘ stat0m0nfc contained in his affidavit of the 18th July 1904, and affirmed 
elO Or L J k 0 ^ a d not himself accompanied the process-server, but had deputed 
454 another person to identify the defendant. We may observo in passing 
that it is difficult to reconcile these two sworn statements. The appli¬ 
cation under seotion 108 of the former Code was then granted, and it was 
ordered that the suit should bo proceeded with, the 24th August 1908 
being fixed for the hearing. The defendant next applied for the examina¬ 
tion on commission of eight witnesses in the district of Azamgarh. This 
application, which was strenuously opposed by the petitioner, was granted, 
and the petitioner thereupon asked for leave to withdraw. Leave was 
given and the suit was accordingly withdrawn on the 5th August 1908. 

We next find tho District Magistrate moving the Munsif 
under section 195, sub-section (l), clause f b ) of tho Criminal 
Procedure Code, to sanction the petitioner’s prosecution for the offence of 
making a false claim, and the Munsif, in a considered ordor, dated the 8 th 
February 1909, granting the sanction prayed for. The learned District 
Judge, however, on being appealed to und^r sub-section ( 6 ) of the seotion, 
revoked the grant solely on the ground that “sanction could not bo given 
oa third party to take up a prosecution but, having at the same time 
arrive at and recorded the opinion that “there was a strong prima facie 
case that the petitioner had brought a false suit in the Small Cause Court ; M 
e evi ontly endeavoured to avoid a miscarriage of justice by himself 
directing the petitioner’s prosecution. And this, it is manifest, he intend- 

., R . °’ a ° ( ^ 1 ^’. un( ^ or section 476 of the Code, although the seotion 
itself is not mentioned in his ordor of tho 16th March last. 


This is the ordor which the petitioner movod us to set 
asi e as avmg boon made without jurisdiction ; and, in view 
° f A r f onb 1 Fl| H Beaoh decision in Begu Singh v. Emperor (1), 

T9n1 Vi,,*. r D ^ UOb only fc0 * rant ft Rul*tho first instance, 
tv h i f T, a /° • ° cono0c * e ' w hen the Rule came on for hearing, that the 

locs tn ^ni pe l °n d6r C0U,d nofc *wa. At the same time we are at a 
wifh 01 ° nooaqsifcy * or kho loarned Distriot Judge’s interference 

intimated Tt by fche Small Cause Court ‘Judge, and we 

deoide after * i 1A W< * W0l ' d ° xa aiine the reoord in order to ascertain and 
Q |j ^ ft i m L11 . J i , , , ^^1 case, whether on 

the petitioner’*; nrn ‘° , “!’ er0 ^ ot jn'tioe, further orders in the dirootion of 

UlQ Pet'twner s prosecution should not he passed. 

muoh abiHtv* Iwff a * )0 °, n rearcue ^ ^eforo ns at great length and with 

h." b.« iS '“ rn " J v * k "; 'or «>» iv'titionor, but nothing that ho 

as already indioata? 0D thn merit* bar influenced tho opinion to which, 
«£«the ZS ZZ m “ «'« 1«* hearing. The reported 

discussed • for tw 1 01 n ara ' 0rv numerous, noGvl not, we think, be 

the law ’ itself, as ™o\\ % I distin5ni< ^ablo, and tho provisions of 

MchMthSSo p .5n“ l ! a th °^ 

and knowledge and involvin °H^ d<,nn f’ dopond, "S »* it does on intention 

—--- ^ ^ho P ro °f of a negative , is easily preferred, but 

a);(1907) I. L. R.-B4 Cal. 551. 
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by no means easily established ; and, as prosecutions ending in failure are 
to be deprecated as being calculated to do harm rather than good, they ou«ht 
not to be undertaken without considerable circumspection and oare. Se¬ 
condly, it is manifestly unfair to put a plaintiff or complainant, so to speak, 
out of the witness-box into the dock without giving him a full opportu- 
nity for proving his own case or showing that he had grounds for prooeed- 
J?'% . Thirdly, offences of this kind are essentially—and they are so classi- 

fu Au PeDal Cod0 — 1 affences against public justice ; whence it follows 
that they ought to be pressed primarily in the interests of publio justice 
and never as a means of satisfying a private grudge. For these reasons,’ 

wc t & haS mti0r P osed the safeguards provided by sections 195 and 
4 (b of the Criminal Procedure Code, and with what has been laid down 
as to the expediency of insisting upon those safeguards being given 

f r U oji u fc0 and nob f Vaded ’ we are in cordial agreement 
L41J Xu*, having said so much, we doubt if there is really anything 

more to be said : in other words, it seems to us that cases such as this 

should be dealt with mainly, if not entirely, on the broad lines indicated 

above, and that, 1 i the conditions there suggested are observed, mere 

technicalities should not be permitted to interfere with the course of 
Justice. 

In this instance the undisputed and indisputable facts speak for fchem- 
selves. On them, and no doubt, also on further information received, a 
responsible officer of the Government, who presumably had some grounds 
for his action, and whose motives must be assumed to be above suspicion 
sought to prosecute the petitioner ; on them again, the Small Cause Court 
Judge has, after obviously careful consideration, come to the conclusion that 
the case was a proper one for sanction. And on them also the District Judge 
has arrived at the opinion that there is “ a strong prma facie case against 
the petitioner. Add to all this tho circumstance—to which it would be 
mere affeobation to close one’s eyes-thab there is certainly nothing 
improbable m the suggestion that an ex parte decree on a false, though 
trifling, claim may without much difficulty and with a fair prospect of 
success, be obtained and executed against a stranger hailing from a distant 
part of the country, and the simple questions arise—why should the peti¬ 
tioner not stand his trial, and why should the efforts of the Distriot Magis- 
trate towards vmdicatmg public justice and checking abuse of the processed 

° JJ? , 0l l ! 11 C ? urfcs be SLimmarily interfered with ? To this, there oan, 
we think, be only one answer. 

r , So m-h for the merits, in so far as they can, or ought to, be consider- 

Ind fflflSiSPrrX? h6r9 W6 ar0 confront0d wifc b a number of objections 
and difficulties If they are insuperable, so much tho worse ; but it must 

surely be our first care to overcome them, if they can be overcome, and 
see, if possible, that justice is done. 

_ Bench case already cited prevents as—as it 

ought to have prevented the learned Distriot Judge-from 
taking action under section 476 of the Criminal Procedure Code 
and directing the petitioner’s proseoution. The High Court 
is not, for the purposes of section 195, the Court to which the Small 
bause Court Judge of Alipur is subordinate, and, theiefore, we are precluded 
from ourselves sanctioning the prosecution under clause (6J of sub-seotion 

UJ of that s. ction. A Division Bench of this Court has [see Buv.ijuadi 

y, Dutnoagr Qhose (lj] held that the High Court oannot, under 

Utfcrs) w o. w. jc loan. 
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1900 sub-section ^6 of fclie same section, in'jorfere with an order of a District 
JUNE as. Judge revoking a sa.iosion granted by a Munsif. We doubt wbe her this 

Civil Rule ru ^ n » 1S concr-tont with that in Gnijd Sii >kar Ro>/ v. bi oh■ Sheik \ f l), 
—r ’ in which the learnod Judges — one ot wuoin was a partv to the earlier rul- 

37 C. 18=4 ing of tho siine y* ar - that hold tli High Court c uld, under the subjection 
f\ ‘w' re’erred to,inter fere with the order of a District. JuJae approving a Mun-it’s 

»10C?L. J s,nctilon ’ andaFl111 *bnchoithe Madias High Court has [s*-e \iuLhuswami 
46 fc Mudalt v. Ven t Che t f‘z;J expressly di^sonCd from uamijuddi Mon v. 
Dumo'i>.r G 1 one 3 j. But wv cannot dissent fiom the last mentioned ease 
without referring the point to a Full Bench, There remains, therefore, only 
the power of revision vested in us by section 115 of the present Code of 
Civil Procedure (corresponding with section 622 of tho Code of 1882j; and 
the question is whether it is open to us to exeioise it here. It has been 
strongly urged that it is n t, and in T his connection Hamijud <i Mondol v. 
Damodar Qho^c'% has again been cited That case, however, is distinguish¬ 
able ; for in it the District Judge had eKalt with tho matter on the merits 
and revoked tho sanction lor reasons relating thereto, and the learned 
Judges oame to tho conclusion that he had not ex^rcis d a jurisdiction not 
vested in him by law, nor aett d illegally or with material irr* gularity. 
Here the position isvoiy didcrent, and wo think that we are not unduly 
straining the language of the section by holding that it applies. The 
meaning to bo attached to it, although is has boen tho subject of 
many rulings, cannot bo said to have boen as yet settled by authority; 
but ono thing is clear on tho lace of it., and that is that it cannot 

rooi *°- ca?u a Sll buul'nate Couit acting altogether 

L23J without jurisdiction. It expiossly covers tho case of a Court 

aoting in the exercise of its jurisdiction illegally or with material irregu¬ 
larity, and what wo have to consider is whether this is not such a oas*. 
We have already observed that wo do not understand tho learned Distnob 
Judges reason for thinking that ho was bound to overrule the Small 
tauso Court Judgo. I boro is certainly nothing in tho statute law to 

\ °* ?anot,lou a Paity to the proceeding in connection with 

w nc e ot once aimed at was committed, and too only authority that 

o (arnec vakil could cito in support of tho rule suggested by the Dis- 

annliofthnn°fA 0ld ‘ |J. is ln rc i hand-a umt Ghusc'U). In that case an 
Mnl if n 11 , un * su, ‘ d audl ‘nv utiol. had boen bled belore a 

d»nTl J ° n , 1 01 tl10 dolunda3 '' in a civil suit. The defen- 

Munsif fount1 1 '> d ? ar0,1 lbllt be bad no J <3i-'ro to prosecute, and tne 
rnrtv L thnl r T 1 1 OUJaUllf ' oJ 1,0111 11 pnvalo poison, who was not a 
to =av that wo" nf- i 8 Sftnotilon , NVas novort-holoss granted, and we venture 

Court said in sottin.OtaTdo 0 Birt % ^ , Divis ' oa . BtDoh . o{ this 

it aotuallv ° 1' ,. 0 ‘ . n caso is only an authority for what 

SudgtenUo'ntnVf , lhei ° I s , dearIy not ' b >^' 11 tdl ° leaned Judge’s 

sition that sanction to prosTcu o’TorTn'o^ 0 tho . astoundl «8 P ro P 0 ' 

District Judge was a h an0jloa > !lu d, in our opinion, the learned 

a;r1* 1 t?,°. i 

tl (lv*0G» 5 i L. J i,y 7—---- 

""‘•‘“ M* *62 $ IfiSJ Jc c w.S;S“‘ 


628 


EMPEROR V, HAMID ALI 



87 Cal. 28 


tion originally granted by t)he Small Cause Court JiHge and revoked by im 
that order is thus resnored ; and it will now be open to the District JUNK 20. 
Magistrate to proceed in aooordanoe with law. 

Buie absolute, Oivil Rule. 


37 G. 24 ( 14 G. W. N. 303 5 I. C. 555=12 Cr. L. J. *78>. 

[24] APPELLEE CRIMINAL. 

Before Sir Lawrence R, J nktns , k.CJ.ti., Chief Justice , and 

Mr, Justice Caspersz . 
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Emperur v. Hamid Ali.* 

[23rd July, 1909.] 

Opium, illegal possession of—Opium Act {1 oj 1878) ss. 9 (c), 10 —Here possession co?t- 
trary to the Act without guilty frame-of mtnd—Respective liabilities of owner of 
boat and crew—Presumption of co?nmi$sion of ofjencc under the Act —“ Convc. once' 
— Boat . 


Under sections 9 (c) and 10 of the Opium Act (1 of 1678). more possession of 
opium without being able to acoount for it satisfactorily, apart from any frame 
of mind, is an offtmoo. J 


i he owner of a boat in whioh opium is found is in possession of it, but not 
the orew when they are neither owners nor jointly interested with him in any 
venture as an incident of which possession might be at ri buted to them. 

Whero the owner of a boat alleged that opium was oarried on board bv a 
passenger without his knowledge, but there were oiroumstances disproving his 


Held, that as he had not satisfactorily accounted for its possession, it must he 
presumed, under section la, that it was opium in respeot of which he had oom- 
mitted an offence under the Act. 


Quaere : whether a boat in which opium is curried is a “ conveyance’' used in 
carrying it so as to be liable to confiscation on oonviotion of the owner under 

tuG ACC. 


[Ref : o'i I. C. la3=22 Cr. L. J. 21. ] 

The three appellants, Hamid Al'i, Serajuddin and Akkil Ali were 
put on triai before Muuamed Iskander Ah. Deputy Magistrate of 

Noakbah, charged under sect.on 9 v c, of the Opium Act, and were acquit- 
ted on the 9th January -9U9. lhe appellant be.ajudam was the owner 
of a boat piymg between Uwoutta ana Uhittagong, ana tne other two were 
the crew. On the 9th ^ecemoer 1908, a bait Inspector and bis staff 
boarded the boat at he Badamra nhal, and on seaicu found a quantity of 
contraband opium, lheie was a fourth man on the boat, named Ainuddi 
who, it was U&J alleged, escaped and was absconding. The appellant 
admitted the turning oi the opium on tne boat, but they explained the fact 
by stating that Ainuddi got on board at Hatia as a passenger and had the 
opium with him without their knowledge, i he Magistrate accepted the 
explanation as satisfactory and acquitted them. The Government of 
.bast Bengal and Assam, thereupon, hied the present appeal, 

Mr. Donogh, for the Grown, 

Babu Kumar Shankar Hoy, for the accused. 

■Jenku.8 G. J. CaoPEBSZ J. This is an appeal by the Govern¬ 
ment from the acquittal ol three men, Hamid An, beiajuudin and Akkil 
All, who were o na'ged under section u of the Opium Aot tf of 1878J 

•Government Appeal No 9 of 1909, against the order of Mubamed Iskander Ali, 
Deputy Magisirate of Noakbali, dated Jan. 9, lyOi). 
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with possessing opium. The charge of possession rests on the fact that 
ib was in a boat, in which these three men and another were. For the 
purposes of an offence under section 0, clause tc), nobbing is necessary 
Criminal, beyond possession of the opium. There is no particular frame of mind 

- required, so that whan we have to consider is, first of all, whether these 

37 C. «=« threo acouse d or anyone of them was in possession of the opium. As 
Cfi i. C 558 against two of the accused, that is to say, Hamid Ali and Akkil Ali, there 
= 12 Or. L. J. is, I think, a complete failure on the pait of the prosecution to show 
178. possession, for the evidence so far as it goes is that they were nob owners 
of the boat, nor jointly interested with Serajuddin in any venture as an 
incident of which wo might attribute to them possession of the opium, bub 
they were merely two of the crew. On the evidence before us we are 
unable bo hold that these two accused were in possession of the opium. 

With regard to Serajuddin, the case is different, for he was the owner 
of the boat, and I do not understand tho learned Magistrate, by whom 
he has been acquitted, as suggesting that the opium was not actually found 
in the boat, On the evidence 1 hold as a fact that the opium was in the 
boat, and tho boat being his, J hold in tho circumstances of the case that 
he was in possession of tho opium. Then wo [26] *have to consider tho 
terms of seobion 10 of the Act which provides that “ in prosecutions under 
section 9, it shall bo prosumed, until tho contrary is proved, that all 
opium for which the accused porson is unable to account satisfactorily, is 
opium in rospeob of which ho has committed an offence under this Aot.” 
The learned Magistrate seems to have thought that the accused person, 
that is to say, Serajuddin, bad accounted satisfactorily. What he says is 
this. '* The accused admit that the articlos seized by the Salt Offioors 
were found in their boat. But they explained this faob by saying that the 
fourth man (AinuddinJ got into their boat at Hatia as a passenger with 
theso articles, and that they did not know that there was opium among 
them.” Thoro is no ovidonco of any witnesses to this effect, but some of 
the aocused havo at different times made statements suggesting this. On 
the other hand, we find that tho immediate statement made by one of the 
acoused is in direct conflict with it, becauso his version is this, " We are 
four co-workers in tho sampan. Two men, Serajuddin and Ainuddin, 
carry on business, sell articlesand that is manifestly inconsistent with 
what commended itself to tho Magistrate as satisfactorily accounting 
for the opium. But more than that, wo have tho very significant circum¬ 
stance that when tho boat was boarded, Serajuddin threw over-board a 
handi, which was recovered and in the process of recovering which it is 
sworn, a piece of opium dropped out. Even if this be treated as proble¬ 
matical, it is established that when tho handi was brought into the boat 
and examined, it was found that it contained a quantity of opium. This 
is very significant and goes to show that the acoount now given by 

i S T Whi0h oannob bo aoo0 P ted - In the oiroumstanoes, I 
hold that it has been established by tho prosecution that Serajuddin did 

possess opium, and ho has been unable to account satisfactorily for his 

possession. T herefore, he must be convioted unuer section 9 of the Opium 

ocnasinn . sbattci bL * oro us l, hat ho was oonvioted on another 

occas'on, but there is no proof of that. We cannot act on that statement, 

savs°Umt- | Vt ? as tbo ieaiDea Oounsel loi the pioseoution 

X M Uab * eDCb o( P loot ls to thi iaot of the acquittal by 

^btra ^hmTfnr 1* ^ OUuumMttnoBS ' “ ooitamiy would not, bo worth 

* WIfl c lllDa for on this point. NV», tliuvtuiv, dwwmino the 
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amount of punishment irrespective of this allegation. Wen him a 
sum of Rs. 250, and in default he will undergo three months’ rigorous 
imprisonment. We do not propose to direct confiscation of the convey¬ 
ance, even if a boat is a “ conveyance,” as to which we express no opinion. 

Appeal allowed. 


tm 

JULY 28. 

APPELLATE 

CRIMINAL. 


37 0. 27 i=3 I. C. 595 =11 C r. L. J. 143). 

CRIMINAL REVISION. 

Before Mr. Justice Goxe and Mr. Justice Ryves J 


87 0. 24=14 
C. W. N. 808 
-5 I. 0. 898 
=12 C». L. J. 
178* 


Faiz Ali v . Emperob.* 

[50th August, 1909.] 

Emigration — Unlawful recruitment —.4ssi?>z. Labour and Em : gration Act {VI of 1901) s. 
164.—“ Emigra tc'' meaning of—Inducement to go from a- place in British India to 
Fiji—Subsequent inducement at another place to proceed to Sylhet—Locus delicti — 
Jurisdiction of Criminal Court-Criminal Procedure Code <Act V of 1893) s. 177. 

A recruiter, who iuduoes a person at Oawnpore to go to Fiji, but on the way 
takes him to a cooly depot at Arrah. and induoes him to prooeed to Sylhet. in 
contravention of the Assam Labour and Emigration Act, commits no offence 
under a. 1*4 of Act VI of 1901 at Cawnpore, but only at Arrah, and a Magistrate 
of the'latter place has jurisdiction to try suoh offence. 

[Ref. 39 I. 0. 816 ^18 fr. L. J. 3l6=i Pat. L J. 91.] 

The petitioner was tried by the District Magistrate of Shahabad and 
convicted under section *64 of the Assam Labour and Emigration Act, on 
the 26th April 1909, and sentenced to a fine of Rs. 500, and in default to 
three months’ rigorous imprisonment. The sentence was reduced on 
appeal. It appeared that he induced a cooly, named Lai Bahadur, at 
Cawnpore, to go to Fiji, which he represented to be near Calcutta. Lai 
Bahadur and a number of others were brought down from Cawnpore and 
were made to alight at Arrah and taken to a cooly depot. Whilst there 
they learned that they were to be sent to [28] Sylhet. They were 
entertained and put in charge of a sardar for despatch to Sylhet, bub on 
the journey they met some military bandsmen, who advised them not to 
go to Sylhet. Accordingly at Bankipore they got down forcibly and 
informed the police, who took them to a Magistrate. They were sent 
back to Arrah and, in consequence of certain statements made by 
them, the petitioner was put on his trial. 

Babu Dasharathi Sanyal (with him Babu Abani Bhushan Mukerjee) 
for the petitioner. 

Mr. Orr (Deputy Legal Remembrancer), for the Crown. 

CoxE . AND Ryves JJ. The petitioner in this has case been convicted 
under section 164 of the Assam Labour and Emigration Act, 1901, for 
inducing one Lai Bahadur Kurmi to emigrate from Arrah, in contraven¬ 
tion of the notification published under the Act, prohibiting all persons 
from recruiting, inducing, engaging or assisting any persons to emigrate 
from any disbriot in Bengal. The petitioner obtained this Rule from this 
Court on the District Magistrate to show cause why the conviction and 
sentence of the petitioner should nob be set aside on the ground that the 

facts found did not constitute the offence of which the petitioner had been 
convicted. 

• Criminal Revision No. 819 of 1909, against the order of J. Johnston, Officiating 
Diatriot Magistrate, dated- April 26,'l909 
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1909 If, appears that the accused induced Lai Bahadur to leave Cawnpore 

ACGKjjO. . Q orf p r f 0 v rf 0 fa Fiji f,o work. On the way thev c topp d at Arrah, and 

Cbiminal then the accused told Lai Bahadur that he would have te go to Sylb p t, 
Revision, and placed him in a train in charge of a sarda r for the purpo c e of 

ultimately going to that p^ace. 

1 0 495»1 ^ has bpen argued on hebalf of the petitioner that the offence, if any, 

Of. L. J. 148* was committed and completed in Cawnpore, and that con c equently the 

authorities in Arrah had no jurisdiction to d p al with the matter. We 
think that there would be a good deal of force in this contention if, as a 
matter of fact, Lai Bahadur had been induced to leave r awnpore in order 
to go to Sylhet. Tb s p ems to us that if the man had originally been 
induced to go to Sylbet to labour there for hire, it would 
h p difficult to hold tint there was a fresh emigration at every 
[29 1 place at which he might stop on his journey. But it seems clear 
t^at Lai Bahadur was not induced to leave Cawnpore in order to go to 
labour at Sylhet,- but in order to go to Fiji and, therefore, no offence un¬ 
der section 164 of the Act was committed at Pawnporo. That seotion 
provides that “whoever knowing] v recruits, encages, induces or assists, or 
attempts to recruit, engqgo. induce or as c isfc, »nv pei^on to emigrate in 
contravention of any of the provisions of this Aot or of any notification for 
the time being in foroe thereunder, shall be punishable with imprison¬ 
ment," and the word “ emigrate" is definod as meaning the departure of a 
native of Tndia for the purpose of labouring for hire in a labour district. 

ft is clear, therefore, that L*1 Bahadur did not emigrate within the 
meamng of this Aot from Cawnpore, and was not induced to emigrate 
therefrom. Tt was not until he arrived at Arrah that anv attempt was 
made to induce him to depart from the place where h p then was, for the 
purpose of labouring for hire in Sylhet. There is no reason why persons, 
who are actually on a journey from one place to another, should not be 
protected from unlawful reoruitment just as well as persons living in their 
villages. We think that the facts found in the case do constitute the 
offence oharged. The Rule is accordingly discharged. 

Rule discharged 

37 c. 30 '=3 I. 0. 449—13 C. W. N. 1149 =10 C. L/J. 313b 

'[30] FULL BENCH. 

Before Sir Lawreno • H. Jenlini, *. C. I. K. % Chief Justice, Mr. Justice 
Stephen, Mr. Justice Mookerjee , Mr. Jus'ice Coxe and Mr. Justice Chattcrjec. 

PlRTHIOHAND LATj CuOWDHRY V. BA9ARAT AU.* 

[29th August, 1909.] 

lMndbrdan<l t oi a»»f-- Record-cf-Riahts—Presumption o' permanency o f rent*-Bmgal 
MMnSf* ^5 VUI J 18 “ 5) ’ as " tnnM Bctrnl Act i III i?9S and I of 190?, si 

a £P ,?ca | ion » made under section I0 r of the Bengal Tenancy Act, as 

W®? 1 Aot " 111 of ,PQC flca 1 ,of *. for settlement of rent, after 

CR V- 0n 0f the recor <bof-rights. the tenant is entitled, in view of the 

a P umutiAn °1 115 of tbe 1 erp:l1 Toc ^ cv Act. to the benefit of the pre¬ 

sumption under seotion f >0 0 f the same Act. 

BaiDui Ft shore Manila v. Unit'd Alt (1) approved. 

Stcrtiimj of State U r India v Kajitnt ddi (9) distinguished. 


»dL.™’.' SuSiWls'rfSS 1 Tm * °" tK ' 

(1) (1908) 12 0. W.N. 904. 


v2) (1S99) I.L. R. 26 Csl. 617. 
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[Pol. 16 0 Ii. J. 1 Q *2 ; 2*2 I. 0 694=15 Cal. 9^0 ; 19 C W. N. 1328=82 I. 0. 164 ; 88 

1.0. 416 ; 70 I. 0. 537 -35 0. L J 291-1921 A. I.R Oal 146 - 4 Q Oal. 919 ; 18 

OWN 155 ; 14 0 L J 1*6 =11 I. 0. 212; 14 0. W. N 89? - 710. 102; 61 

I. G 552 ; 64 I. 0. 445 ; 68 I. 0. 719 ; 76 I. 0. 401 =1923 A l R. Oal. 305 ; 79 

1.0. 199 = ’928 A. I R. Pat. 8 H ; 80 I. 0 577=27 OWN 710= 924 A I. R 
Gal 148 ; 80 I. G. 926 ; 83 I. 0. 169=51 Oal. 454=1924 A I. R. Oal. 660 ; 83 I. 
0. 758.] 


Refbrenofs to Full Beach. ] 

These two references arose out of suits brought by the landlord under j 
seotion 105 of bhe Bengal Tenancy Act for settlement of fair and equi¬ 
table rents 

The material portion of the order of reference (by MOOKERJEB J.) 
in Appeal from Appellate Decree No. 1477 of 1908 was as follows ;— 


“ This ia an appeal on behalf of the landlord against a decree made in proceeding! 
under aeotion 105 of the Bengal Tenancy Aot for settlement of fair and equitable rents. 
The reoord-of-rights was finally published on the 18th February 1907. On the 8fch 
A^ril following, the landlord made an application under seotion 105 for settlement of a 
fair and equitable rent payable by the tenant respondent. The tenant pleaded that he 
was a raiyat at a fixed rent, and therefore his rent was not liable to be altered. The 
Assistant Settlement- Officer overruled this objection, and on the 12th August 1**07 
settled what he considered to be a fair and equitable rent. The effect of the rent so 
settled was to enhance the rent previouly paid by one-and-a-half anna in the rupee 
The [3i] tenant appealed to the Special Judge and reiterated the objection that his rent 
was not enhanoeable as he was a raiyat at a fixed rent. In support of this contention 
he relied upon rent-reoeipts from 1 Q '9 to -187, whioh apparently showed that he had 
held the land at a uniform rent for more than twenty vears. On this basis it was 
argued on behalf of the tenant that, under seotion 50 of the Bengal Tenanoy Aot, he 
must be presumed to have held at the same rent from the time of the permanent settle¬ 
ment and the rent was consequently not liable to be increased exoept on the ground of 
alteration of the area of th« holding, which was neither alleged nor proved by the land¬ 
lord The Speoial Judge held that the presumption under seotion .50 was applicable 
and had not been rebutted bv the landlord He, therefore, decreed the appeal apd 
dismissed the application for settlement of rent The landlord has now appealed to 
this Court;, and on his behalf the decision of the Special Judge has been assailed on the 
ground that, in view of the provisions of section 115 of the Bengal Tenanoy Aot, the 
presumption under seotion 50 is not applicable to the tenanov in question In support 
of this proposition, reliance has been plaoed upon the deoision of Mr Justioe Brett in 
Bam Sewak Chaudhuri v. Mohant Bansi Das (Appeal from Appellate Deoree, No. 520 of 
19 r 7, deoided on the 24th Maroh 1Q19) In support of the oontrary view, reliance has 
been plaoed by the respondent upon the decision of Mr Justioe Das in Maharaja Ra- 
dha, Kishore Manihia Bahadur v TJmed Alt (1). It is oonoeded by the learned vakils on 
both sides that the views taken in these two cases cannot be reoonoiled. Under the 
Rules of the Court (Chapter V, rule 1), therefore lam bound to refer the matter ta a 
Pull Bench for deoision. The question, whioh I refer for deoision, is—‘whether, when 
an application is made under seotion 105 of the Bengal Tenanoy Aot for settlement of 
rent after the final publication of the reoord-of-rights, the tenant ia entitled, in view, of 
the provisions of seotion 115 of the Bengal Tenanoy Aot, to the benefit of the presump¬ 
tion under seotion 60.” 


“I may add that reference was also made to the oase of Secretary of State for India 
in Council v. Kajimuddt (2), in whioh it was ruled that, when a suit is brought by a 
tenant for the purpose of testing the oorreotness of th9 decision of a Revenue Offioer in 
regard to the entry as to the status of a raiyat in a reoord-of-rights, the provisions of 
seotion 115 ag»inst the presumption as to a fixed rent have no application and the 
tenant is entitled to the benefit of suoh presumption. This deoision has no direct 
bearing upon the question raised before me, but it was suggested by the learned vakil 
for the respondent that if the view taken in this oase be correot, the view taken by 
Mr. Justice Das in Maharaja Radha Kishore Manihja Bahadur v. TJmed AH (1) logi¬ 
cally follows from it.” 

' / A • 

The order of reference fby JENKINS C. J. and MOORERJEE J.> in 
Letters Patent Appeal No 118 of 1907 was as follows :— 

7l) (1908) 12 7 W. N. 904. (2) (1899) I. L. R. 26 Cal. 617. 


0‘VII—80 
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"Ons o! fcHe questions that arises in this appsH is whsthot sestiou l> ol tbs 
1509 Bengal Tenancy Act negatives the pres i npt'on under sentton r >\ Tbia q isitioa has 
AW* a8. beoa already referred to a F iU Benoh, anl we refer tbs m q lest'ou [V-l in this oass 

- also to a Full Tench by the terras ol the reference raids in Spsoial Appeal. -o. 117 of 

FULIi 190 s Tho reference is neoessiciteA by the decision in Secretary oj State for India in 
BlKOH. Council v. K<tjimddi {' ) and the point on which we differ from that deoision ia ag to 

- tho effect of seotion 11* of tho Bengal Tenancy Act on section oO. This reference will 

37 0. 80= 3 CJm0 on tho other reference.” 

■ fl !&■ 0 — * 4 ■ 

0* W H. 1149 Babu Jogendranath Mukherji, for the appellant, in Appeal from \p- 

*10 0. L. J. pellate Decree, No. 1477 of 19 J8. Section 115 of the Bengal Tenancy 

Aot lays down the law in clear terms, and renders the presumption under 
section 50, clause f 21 of the Bengal Tenancy Act inapplicable to the 
fcenanoy after the particulars mentioned in seobion 10 3, clause (6), have 
been recorded under Chapter X of the Act. Maharaja Bad’ia Rishore 
Manikya Bahadur v. Umel Ah (2 was wrongly decided. 

[Jenkins C J. D >ss J. seoms to follow the case of Secretary o f State 
for India tn Council v. Rajimuddi 1). He does not go beyond it.] 

That oase is distinguishable. It dealt with khas m 'hals, whioh are 
not permanently settled, and therefore section 50 can have no application. 
See also seotions 3, clausa (l2;, 19 L and 192 of the Bengal Tenancy Aot. 

[Jep'KInS C. J. What is the point of time at which, according to you, 
the reoord may be said to have been made under Chapter X of the Bengal 
Tenancy Act?] 

The safest point to bake would bo the final publication of the reoord- 
of-rights. 

[Coxe J. But see seotion 109D. The note? referred to in the 
section oannot be made till after the final publication.] 

The record being published after several stages of proceedings for the 
elimination of orror, the law gives it some evidentiary value {vde section 
103B), and the person, who controverts the entries in a record finally 
published, must absolutely establish his ease. 

Shambhu Chandra Bazra v. Puma Chancba Pal (8j is, I admit, 
against me. 


[83] [Coxe J. The reoord should be brought into a line with all 
orders for correction as provided in sootion 107. Can seotion H5 be 
interpreted without reference to seotion 107?] 

These corrections can be made and noted all tho same, whatever the 

interpretation of sec -,ion i 15 may be. This section merely furnishes a 
rule of evidence. 


reoora 


[Ct ATTERJEE J. What is exactly the force of the expression 
ed under this Chapter"?] 

It was held in Shambhu Chandra Bazra v. [ti f na Chanira Pal (3) 
that the record n9 p iblishod is to be taken for granted, and, if necessary, 
the record i* to be questioned under seotion 106. 

[Coxe J. Bub when an entry is made under seotion 109 D, what be¬ 
comes of tho original entry?] 

It goes: Ml odonald v. B bu L l Purbi (3). 

. D '™rk*vath ChiUravatti i Bab* Opemla VathCh tfrjee 

with him) in Letters Patont Appeal No. 118 of 1907. The tenant may 

app y un or seotion 1 06 while tho landlord's application under seotion 

., 19 !n "' lavin S omitted to take any st p< und*r seotion i06, 

the reoord stands unaffeoted. It would bo tho duty of the Settlement 


U) (1899) I, r, R. at Qal. 617 
(a) ( 1908 ) lj c. w. N 04 . 


(S) (.'.<07)1. L. t. 85 0®1. 176. 
(4i Iiv0l)4 0.1.. J. 5U. 
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Officer to determine the claim of the tenant first. The object of the sec¬ 
tions is best shown by the “Reasons" of the Act: note the several amend¬ 
ments of the Act and see section 103 B. There is thus a presumption of 
correctness of record. But there is no such presumption as to the status 
of the then tenant, and very wisely. 

[Jenkins C. J. Would the tenant be entitled to the presumption in a 
suit under section 106 ?J 

Yes. But when the record has not been challenged under seobion 
106, it must be accepted in subsequent proceedings. 

“Finally published" must have reference to final publication or 
the fmal act of the officer: Shumbhu Chandra Eazra v. Puma Chandra 
Pal (1), Deng* Kazi v. Kobtn Kissort Lh wdhrani (2J. The latter case 
clearly explained the defferenoe between ‘a dispute,’ ‘ a suit’ and ‘an objec¬ 
tion.'If the [34] word “ recorded” meant before lb98 ‘the record as 
finally published,’ the meaning is the same still. 

Section 115, however, it must be rtmembered, is not a very danger¬ 
ous section, as it deprives the tenant of a presumption only. Each new 
legislation is carrying the indulgence to the tenant further and depriving 
the landlord of bis right: Macdonald v. babu Lai Purbi (3). 

[MouKtRJEE J, In that case, th(f reoord-of-rights was prepared 
pending a civil suit and the entries were produced in evidence.] 

But if in those proceedings the plea of the defendants is entertained, 
the question of limitation and stamp must be overlooked. 

B^bu Nulmirunjan Chatterjee (Babu Earenira Krishna Mukherji 
with him / in Appeal from Appellate Decree, No 1477 of 1908. “ Record¬ 
ed in this Chapter" in section 115 includes all subsequent proceedings. 
Were it not so, much of the section would be useless. The faot that 
section 115 remains unchanged even now shows that my contention is 
right. 

. The conflict of decisions does not affect my case. In Badha Kishore 
Manikya Bahadur v. Umed Ali (4) the record had been completed under 
Chapter X. 

[JENKNS C. J. Is there any ease which directly decides that the 
presumption continues V] 

There is none. Under theiorginal Act, the officer is bound to decide 
all questions as regards the tenancy. 

[MuOkebjer J. Evidently in this case be has done so without op¬ 
position. And the tenants are always allowed to raise the question of 
status under section 105.] 

in a proceeding under section 105. I am cattainly entitled to show 
that my rent is nob enhanoeable. If, moreover, I can raise an objection 
under section 106, can I not raise the same objection in a suit by the 
landlord for enhancement of rent? 

Finally, I submit that a second appeal does not lie. If the 

Court says that the rent cannot be enhanced, it really settles 

[35] the rent at the present rate : Bameswar Singh v. Bhubaneswar Jha 

16 ), 

Babu Umakali Mukerjee {Babu Provashchandra Milter with him) in 
Letters Patent Appeal No. 118 of 1907. Section 105 should not be read 
distributively. Other sections must be read with it, otherwise I would be 
robbed of a valuable privilege : see section 103 B. 

0) (1*07> 1. L. R. a5 Cal 176. «4 ( 903) 12 0. W. N. 904. 

CO (1W7) I. L. B. 24 Cai. 462. (V) (190*) I. L. B. 88 Oal. 837. 

(8) (1907) 4 0, b. J, 519. r 
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Section 115 does nob apply to rent suits generally, and does nob come 
into operation, until all possible proceedings under tho Chapter have been 
exhausted. If after the final publication neither party takes any step 
under section 105 or section 106,1 can raise the question in a suit. Why 
can I nob raise the same question in a proceeding under section 105? It 
37 0.30=8 must be remembered that sections 105 and 106 are both only enabling 
I. 0. WQ*=13 sections. This presumption in favour of tho landlord is rebuttable : lastly, 
« c j 9 1 contend that the decision would operate as res judicata and I would be 
^ $43. ■ in a most insecure position ever after, if I am shut out here. 

Bobu Dwarkanath Chakrovartt, in reply. I concede that section 105 
is an enabling section. Section 115 becomes inapplicable, if you allowed 
the records to remain unchallenged by suit under section 106. Suppose I 
withdraw tho application and file a suit, would the tenant be entitled to 
rely on section 50 ? 

[Mookerjee J. Bub see section 109.] 

I shall then be entitled bo rely on section 115. 

[MOOKERJEE J. The question does not arise in this case.] 

[Jenhiks C. J. As to tho right of appeal you need not to argue that 
point. What do you say to tho argument that section 60 applies to all 
suits and proceedings unoer tho'Act ?] 

“ Proceeding ” would only inolude a suit under section 106. 

labu Jogendranath Mukherji in reply. In cases of conflict of views, 
see Bajtb Panda v. Lakhan Scndh Mahapatra \\). 

Cur. adv. vull . 

[36] The judgment of the majority of the Full Benoh (JknKIBS* 
C. J., b'lEPHEts Mookerjee and Chatterjee JJJ was as follows:— 

In bhis case the record-of-rights under Chapter X of the Bengal 
Tenanoy Aob was finally published on the 18th February 1907 and the 
defendant was recorded in tho khaitan as a mere occupancy raxyat . On 
the 8th of April following, the landlord made an application for settlement 
of rent under seotion 105 . f the Bengal Tenanoy Act. The defendant 
pleaded that ho was a raigai t at a Gxed rent, which was not liable to 
enhancement. The Settlement Officer overruled the plea of the tenant 
and enhanced his rent by li annas in the rupee. On appeal by the 
tenant the Special Judge held that as ho proved payment of rent at a 
uniform rate for more than twenty years, ho was entitled to the benefit 
of the presumption under section 60 of the Bengal Tenancy Act, and that 
presumption not having been rebutted his rent was not liable to enhance¬ 
ment. The landlord appoaled to this Court, and it was contended on his 
behalf that as the status of tho tenant had been finally published under 
seotion 102, clause (6), and there had been no suit under seotion 106, the 
provisions of seotion 115 of tho Bengal Tenanoy Aot barred tho presump- 
tton under seotion 60. As there was a oonfliot between the deoision of 
Mr Justioe Brett in Bam Sewak Chaudhnri v. Mohant Bansi Das (Seoond 
Appeal No. f 20 of 1\ 07 deoided on tho 2nh Waroh *909), and that of Mr. 
Justice Lai Mohan Doss in Maharaja Badtxa Exshore Manikya Bahadur 
v. Umed Ah (2) the following question was referrod for the deoision of the 
*ull Benoh m whetiler wlien Rn application is made under seotion 106 o! 
the Bengal Tenanoy Aot for settlement of rent after the final publication 

'J' 8 ? 5 ’ th 1 e * eD ‘ nt is entitled in view of the provisions oi 
seotion 115 of the Bengal Tenanoy Apt to th e benefit of the presumption 

(1) (1BW/1. L B. 97 C»l. 11, IB. (91 (1909) 19 O. W, N. 901. 
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under section 50.” A reference was also made to the case of the Secretary 

of State for India in Comcil v. Kajimuddi 1), as supporting the view of 
Mr. Justice Doss. 

[37] Chapter X of the Bengal Tenancy Act has undergone several 
amendments, and it cannot be said that the successive »moudments have 
made the law clearer of comprehension or easier of practical application. 
The chief difficulty in answering the question referred arises from the 
faot. that section 115 has remained the same as it was under the 
original Act VIII of 1885, while the previous sections of tho Chapter 
have undergone repeated and varied changes. Reading the Chapter as it 
stood before amendment by Bengal Act III of 1898, tho Revenue officer 
was finder section 103 to ascertain and record the particulars required by 
section 102, and when so desired by the landlord or the tenant make a 
settlement of a fair and equitable rent under section 101, clause 2. When 
ne had completed his record under the previous section, ho was under 
section 105 to publish a draft record for a month and receive and consider 
ftoy objection to any entry in the record : under section 106 he was also 
to hear and decide any disputes regarding any entry in or omission from 
t’koreoord and then finally frame the record and publish it locally, such 
publication being conclusive evidence that the record bad been duly 
made under the Chapter. The parties, therefore, had opportunities of 
watohing and objecting to the proceedings [1) by objections under section 
105, which were decided summarily and subject to an appeal to the 
pecial Judge, (2) by disputes under section 106 which were subject to an 
appeal to the Special Judge and a second appeal to the High Court, except 

m tho case of rents settled under clause 2 of secbion 101. Under section 

109 only undisputed entries were presumed to be correct, and finally sect¬ 
ion 115 provided that the presumption under section 50 shall nob thereafter 
apply. Under the law then as it stood before Bengal Act III of 1898, 
the tenant would be entitled to the benefit of the presumption under sec- 
bi ° n Q 5 ft 0 o in a proceeding under secbion 105 or 106. Under the amending Act 
of 1898 the old section 105 was altered into section 103 A, which provided 
for the publication of the draft record and the receiving and consideration 

n‘Lnnc!i b T S in ? mission from the record, and after the 

Qisposa^l of such ob notions [38] the final framing of tho record and final 

r^ T 10 ^ ^? 1 SUCh P ubllcation being conclusive evidence that the 

UDd0r the Cha P fcer * Section 103B provided 

PK felfi . Cafc v by th ?A eV0nU0 0fficer thafc fche reoord bad been published 
Chaptier x *°uld be conclusive evidence of such publication, and 

every entry in a record-of-rights should be presumed to be conect, until 
tine contrary is proved. 

««? a . Dg0S ’. th6r0for01 were (i) tbat objections not only as to 

seS Slw-f.u ?Tu SS1 °f S f , rom tbe r0cord mi § ht be considered under 
m™. 1Al W* hafc tbe final publication would follow the dsposal of 
he objections as to entries and omissions, and need nob wait for tbe 

E ° dlSpUfc , eS “ nder seofcion 106. which are for tbe first time called 
uits, and required to be initiated by plaints upon stamp-paper and to be 

med W ith,n two months from the date of tbe certificate of final publi¬ 
cation. beotion 106 provided for the settlement of a fair and equitable 
enb in respeob of the land held by the tenant : olause 4 of this section 
tb at the existing rent was to be presumed to be fair and equitable, 
and the rules laid down i n the Aot for the guidanob of Civil Courts in 

■(1) (1899) I. L. R 36 Oal. 917. ~ ' 
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incrcacinfi or reducing rents must be followed. The same time (two 
1909 months was allowed for a suit under section 106 or- an application for 
settlement under s.ction 105 Section 107 provided that the decision of 
the Sett.ement Officer in all proceedings for the settlement of rents and 
all proceedings under section 106 should have the force and effect of a 
86 C 80-3 decree between the parties and, should be finally subject to a revision 
I C «9=13 under section 108 or appeal under section 109A, and further directed 
C. W N 11U that a note of all rents settled and of all decisions of disputes should be 
= 10 J: L ^ made in the record-of-rights finally published under section 1U3A, and 
848 such note considered a part of the record. The wording of section 115 

remained the same as before. 

There was a further amendment of seotion 106 by Bengal 
Act I of 1903 and the time limit for the suit was raised to three 
months Irom the date of the final publication, but the other 
alterations are not material to the present discussion. # The 
law as it stood after these amendments of 1898 and 1903 is the 
[39] one that would apply • to the present case. The wording of seotion 
115 is plain enough and might without anything else lead to the oonolusion 
that as soon as the final rtoord is framed under seotion 103A, clause (2), 
the particulars mentioned in seotion 102, clause (6J, should be taken to 
have been recorded, and the procuration under section 50 should cease to 
apply thereafter to that tenanoy. From a consideration of the history of 
tho Chapter, however, it would appear that from 1885 to 1898 the tenant 
had the benefit of the presumption under seotion 50 in all proceedings 
under sections 105 and 106. By the Act of 1898 these proceedings were 
to commence within two months of the final publication, so that, 
if the final publication were to bo the point of time after whioh 
the presumption was not to apply, the tenant would necessarily 
loso the benefit of the presumption in this proceedings without 
any opportunity having been given to him to avail himself of it in a re¬ 
gular contest coming up to tho highest Court.* This presumption, although 
it might in one sonso be considered a rule of evidence, is to the tenant in 
this province a cherished right granted to him so long ago as 1859 in oonsi- 
delation it may be of his g neral ignorance and incapacity to cope with 
the superior intelligence and ways and means of his landlord. It can hardly 
be supposed that the Legislature meant to take away this right by impli¬ 
cation. On tho other hand it is quito conceivable that the Legislature 
thought tho wording of section 115 whioh is "recorded under this Chapter” 
and not ' finally published” was wide enough to embrace proceedings under 
seotions 105 and 106 as parts of the final record as expressly provided by 
seotion 107. It is not necessary to consider in this case whether recorded 
means recorded after all chances of an admendment of the record under 
any other provision of the Chapter are over, including a suit as contem¬ 
plated by section 111. 


In this case the application by the landlord was under seotion 105, and 
it has been contended before us that the tenant not having brought a suit 
under section 10fi was not entitled to the advantages of suoh a suit in the 
proceedings and to plead fixity of rent. He has, however, pleaded it, and 
both tho lower [40] Courts have considered it without apparently any 
objection by tho appellants. It appears that suffioient attention has not 
always been paid to the distinction between a suit under seotion 106 and 
a proceeding for settlement under section 105 and cases initiated by an 

application headed under seotion 105 have often come up in seeond ftp* 
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peals, whioh have been entertained a* competent notwithstanding bhe pro- 
visioas of section 10JA, clause 3 la to. cise of tatuwa loaun la >an v 
Uma Sunian Debi (1), is was ueld Stub wain t ie iowir Courts decided 
a quesbioa wibh regard bo bhe prevailing sttnlird of m nsuro nont, bhe area 
of lands in bhe possession of b manes or bhe liability of bhe b 3 nanbs bo pay 

exoess rent for excess lan Is upon an application fe- a setolem me of rent, 
a second appeal lay bo bhe High Court. 

In bhe case of Kahkish ire Pal v. Oopi Mohua Roy Ohvolh try <2j, ib 
was held bhab, if matters properly coming under sections >0 i and 106 are 
not kept separate, a second appeal lie in respect of matters preperiy comin* 
within section 106. In bhe case of Raj Kumar Pratap S hay v. R im La] 
Smprt (3), ib was held that when in a proceeding under section 105 bhe 
Special Judge holds that there was no excess land and therefore no renb to 
be settled, a second appeal lay to bhe High Court. 

In bhe case of Preob ist Slarain Sm/Av, Murat Ba»(l), ina prooe'ding 
under section 105 where bhe Special Judge held that thec'aim tor assess¬ 
ment of renb hid be m barred by limitation, it was held that the decision 
was not one settling a renb and therefore a second appeal lay. In the case 
of Staimuitin Shaikh v. Rim R mgini Dan 5 , ib was held that no second 
appeal lay against an order settling renb. although the question of bhe 
status of the tenant was raised and decided in bne Courb below : it does not 
appear whether the case was governed by the law as it stood before the 
amendment of . 907 It shows, however, that the tenant was allowed to 
plead the presumption [41J under seotion 50. There are many 
unreported oases also holding that a saoond appoal would lie, if the 
Settlement Officer decided any matter, which would properly oome 
under seotion 103, bub whioh came in inaiverb mtly or as an an¬ 
cillary issue in a proceeding under section 105. It is quite possiole 
that, the same officer having to deal with proceedings under seotion 
105, and suits under section 105, matter coming under either sec¬ 
tion are indiscriminately dealt wibh in the same prooieding even if it is 
headed as one under section 105. In the present oase also° although the 

proceeding was one under seotion 105, a second appeal has been enter- 
tamed probably without objection, and in faot the' appellant would be 
out of Court on his own almission, if he were to contend that the decision 
as to status was ultra vires in a proceeding under seotion 105 and there- 

„ r re m D ! ) !° oond appeal lay. Considering, therefore, the practice that has 

hnT S Tif ° f years 1 . fchink the tanaa6 in this case was entitled 
to the benefit of the presumption under seotion 50, and in this view of 

the matter I would answer the question referred in bhe affirmative. 

The oase of the Secretary of State for India v. Kajxmuddi ffl . is » 

case of a tenant claiming the benefit of the presumption under section 50 

m a suit to contest the correctness of an entiV in the record-of-rights and 
as no direct application _ to the facts of the case, except so far as it 
re.»s on the view that section 115 seems to contemplate a case in 
whioh a raiyat is seeking to get the benefit of the presumption for a period 
subsequent to the time, when the record-of-rights was framed." With this 
view I am unable to agree, for in my opinion it disregards the plain terms 
oi the section, whioh are general in expression and contain nothing to lus- 
piiy fine limited construction that has been placed on them. The cas^ was 


1) (l y 97 I L. R. ^5 dal. 34. 

2) 11907) 5 0. L. J. 3 in. 

(3) i!907) 5 G. L. J 538 
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ono governed by the law as itj stood before the amendment of 1898. 
There cm be no doubb that a suit; of ttie nature brought there would lie as 
being wi bin the contemplation of section 111, but after the tenant 
had "omitted to appeal to the Special Judge or to take proceedings 
[42] under section 106 he could not be heard to complain that he had 
been deprived of a cherished right, when his claim for the benefit of the 
presumption under section 50 was confronted by the provisions of seotion 


115. 

The result is that the Appeal No. 1477 of 1908 is dismissed with 
costs before the Division Bench and this Benok. 

The Letters Patent Appeal 118 of 1907 is dismissed and the judgment 
of Brett J. affirmed. The respondent is entitled to his costs before the 
Division Bench and this Bench. 

Coxrc J. I have had the advantage of reading the judgment of Mr. 
Justice Chatterjee, and I agree generally that in proceedings under seotion 
105 of the Bengal Tenancy Act, the tenant is entitled to the benefit of 
section 50. This particular case fell under the Tenancy Aot as amended 
by Bengal Act III of 1*98. Under section 107 <2j of that Aot a note 
of all decisions of disputes under section 105 became a part of the reoord- 
of-righto, and it sevens to me a reasonable inference that the particulars in 
respect of a tenancy, which wero the subjeot of a dispute under seotion 
105, wero not regarded as finally rocorded within the meaning of seotion 
115, until that noto had been made. It seems reasonable to suppose that 
the Legislature, which, as Mr. Justice Chatterjee points out, cannot have 
wished to hampor the tenants in obtaining a revision ol the record by the 
Revenue Officer, left soction 115 unalterod, after the alteration of seotions 
105 and 106 beoauso it was supposed that section 107, sub-seotion 2), 
would have the effect of keeping the tenant’s right to plead seotion 50 
alive, until casos under sections 105 and 106 were disposed of. 


It may perhaps be opon to doubt whether the words 11 a noto of all 
rents sobt-led and of all dooisions of disputos by the Revenue Officer under 
section 105" in section 107, sub-seotion (2J, necessarily inolude a note 
of a decision by a Revenue Officer that the tenants aro raiyats at fixed 
rates, and that their rents therefore wore not opon to settlement. Rents 
settled undor section 105 are not incorporated by the Aot in the 
recovd-of-rights like rents settled under seotion 104F. If then a tenant 
[43] wore recorded in a record-of-rights as an ordinary oooupanoy raiyat, 
and the landlord subsequently applied for a settlement of rent under 
section 105, then it may bo argued that, oven if the tenant succeeded 
in showing that ho was a raiyat at fixed rates, no ohange would bo neoes- 
sary in the entries of recordod vonts, and consequently the particulars 
reforiod to in section 115 should bo regarded as final, even before the 
decision of the landlord application. And its may perhaps be doubted 
whether a decision that tbo tenant was a riyab at fixed rates could, striobly 
speaking, bo c aid to be a settlement of a rent or a decision of a dispute 
under section 105, snob as should bo incorporated in the record under 
section i 07 ( '2) of the Act But there can bo no doubt that deoisions of 
this kind do virtually affect the record, and are as a matter of praotice in¬ 
corporated in it And it has been the pvaotioe of this Court for a long 
bime, even before the last amendin- nt of the Act, to regard points of this 

nature as capable of determination in proceedings under seotion 105 and 

as justifying second appeals in such proceedings. I think, therefore, that 
a decision by a Rovenuo Officer in a proceeding under seotion 105- that a 
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tenant) is a raiyat at fixed rates may reasonably be regarded as a matter 
that should have been incorporated in the record under section 107 (2) of 
the Act as amended in 1898; and that, therefore, while such proceedings 
were pending, the record might well have been regarded as incomplete 
under section 115, and the tenant is entitled to plead the benefit of 
section 50. 

Appeals dismissed. 


87 0.44(^3 1.0. 1.) 

[44] APPELLATE CIVIL. 

Before My. Justice Chitty ond Mr. Justice Garnduff. 


Chairman of Chittagong Municipality v. Jogesh Chandra Rai.* 

[19tb, July, 1909.] 

Bengal Municipal Act ( Beng . Ill of 18P4) ss. 46, 119. 113,114, and 351 A—Appointment of 
a paid Assessor at a meetvxg of the Commissioners within six months from the date of 
a lost amendment at a previous meeting , ’e ( 1cct of — Asscssriient % by such an othcer , 
confi'med by the Appeal Committee whether impeachable—Rule 38 of the Model 
Rules under s. 851 A of the Act. 

The question of appointing a paid assessor under s. 46 of the Bengal Munioipal 
Aot (Beng. I I of 1884' was raised at a meeting of Municipal Commissioners, 
as an amendment to a substantive motion ; the amendment was lost ; but the 
same question was again raised as a substantive proposition within six months 
from the date of the first meeting: the proposal being oarried. an assessor was 
appointed who revised the assessment of the plaintiff. The plaintiff applied for 
a review under s. U°, but the assessment was confirmed under s. 114 of the 
Act:— 

Held, that the appointment of the paid assessor was not ultra vires , inasmuoh 
as the subject of the appointment of an assessor had not been finMlv disposed 
of at the first meeting, and therefore its reconsideration was permissible; and 
that, whether the assessor was or was not legally qualified to make any assess¬ 
ment,the validity of such an assessment when once confirmed by the Appeal 
Committee under s. 114 of the Aot, oould not be impeached. 

[R«f. 64 I. 0. 649.1 


Second appeal by the defendant;, the Chairman of the Chittagong 
Municipality. 

This appeal arose out of an action brought by the plaintiff against 
the Chairman of the Chittagong Municipality to have the valuation and 
asses c ment msde of his holding, declared void. The allegation of the 
plaintiff was that at a meeting held on the 6th May 1903, the question of 
revising the assessment by a paid assessor, which was raised as an 
amendment to a substantive motion, was rejected by the Commissioners: 
that on the 29th July 1 Q 03, the Commissioners voted for a 
L43] paid officer, and in consequence thereof an assessor was appointed 
who made assessment of the plaintiff’s holding ; that under the Model 
Rules framed under section 351A of the Bengal Municipal Act the appoint¬ 
ment of the paid assessor was illegal and as such the assessment made by 
him was without jurisdiction. 

The defendant pleaded, inter alia , that the Civil Court had no jurisdic¬ 
tion to try the suit ; that the appointment of the paid assessor was not 
'illegal ; and that the assessment made by him was not without jurisdiction. 


• Appeal from Appellate Deoree, No. 98 1 of ^OT, against the decree of B. K. 
MaUk, Difltriot Judge of Chittagong, dated March 2Q, 19^7, affirming the decree of 
Pramatha Nath Ohatterjee, Offg Subordinate Judge of Chittagong, dated March 31,1906. 
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Ib appeared bhab bhe appoinbmenb of bhe paid assessor 'ttas made ab a 
meeting held wibhoub a requisition by bwo-thirds or more of bhe Commis¬ 
sioners as required by bhe Model Rule No. 33 framel under seobion 351A 
of bhe Municipal Aob. Ib furbher appeire:! bhab bhe plaintiff preferred aa 
appeal against bhe assessmenb bo bhe Appeal Commibbee which confirmed ib 
under section 114 of bhe Bengal Municipal Acb. 

The Courb of first insbance having held bhab bhe appoinbmenb of bhe 
paid assessor was ultra vires, decreed bhe plaintiff’s suit. On appeal bo 
the Disbricb Judge of Chibbagong, bhe decision of the first Courb was 
affirmed. Against bhe said decision bhe defendant appealed to bhe High 
Courb. 

Babu Ram Charau Mitter (with him Moulvi Serajul Islan), for the 
appellant. The Courb bolow was wrong in holding bhab the appointment 
of the paid assessor was without jurisdiction. The question of bhe appoint¬ 
ment was nob finally disposed of ab the previous meeting, and that, there¬ 
fore, the appoinbmenb at bhe subsequent meeting held, although within 
six months, was perfectly legal. The same viow was taken in second 
appeal No. 2499 of 1906 by Mr. Justice Stephen and Mr. Justice 
Holm wood. The plaintiff could nob question bhe assessment, inasmuch as 
ib was upheld by bhe Appeal Commitboe. A decision of the Appeal Com¬ 
mittee is final under section 114 of the Bengal Municipal Aob. 

Dr. Rashbcharii Qhosc (with him Babu Dhircndra Lai Kkastagir ), for 
the respondent. In the unroported decision [46] referred bo by 'the 
appellant, the learned Judges wore nob correct in saving that bhe matter of 
the appointment of the paid assessor was nob finally disposed of at the 
previous meeting. I submit ib was. That appeal was hoard ex parte and 
the learned Judges fail into an error of fact when they said that the ques¬ 
tion of appointing was nob finally disposed of. Soction 46 of the Bengal 
Municipal Aob gives power to the Commissioners to appoint certain officers 
and servants, bub bhe question how that powor is to bo exercised is laid 
down in the Rules. That powor is bo be exorcised at a meeting. Then 
Model Rule 37 comes in. Section 46 has nothing whatever to do*with the 
procedure whioh is to be followed in the mooting. The subsequent 
meeting in which the paid assessor was appointed, was held within six 
months from the provious meeting, and that the said meeting was nob 
convened ab bhe requisition of ab leasb two-thirds of the Commissioners, 
That being so, undor the Model Rules the meeting was not properly 
convened and so bhe appointment of the paid assessor was ultra viret 
Tho appointment being ultra , ir s, the action of the paid assessor was al» 
ultra vim. The Chairman ought to have exercised his own judgment. I 

had a right to the benefit of it If the party aggrieved went to the Com¬ 
mit,oners under section 113 of the Aot and the Commissioners refused to 

interfere, that would not validate the assessment 
Babu Ram Charan Mi.tcr, in reply. 

Cur. ado. vult. 

pointed in contravention of law ' madt ’ by an asSeS5or a P* 

It appoars that at a mootin'’ of iu 

sioners of Chitta-on* hold on tl 7 fin m Commls - 

61 annointiM a tho , btU 1903. the question 

ot appointing a pa,d assessor under section 46 of the Bengal 
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Municipal Acb, 1884, Bengal Acb III of 1884, as amended by igna 

[47] Bengal Acbs III of 1886, IV of 1894 and II of lb96), was raised by JULY 19 
one of the Commissioners as an amendment bo a substantive motion and —— 

that the amendment in favour of such an appointment was put to the AFFflLLAW 
meeting and lost. On the 29th July following, however, the question was 
again raised as a substantive proposition, and on this occasion the proposal 37 0 44=3 
was carried. 1 he paid assessor, who revised the plaintift s assessment • I. C. 1. 
in the manner complained of, was appointed accordingly: the assessment 
was presumably published under section 112 of the Acb ; the plaintiff ap¬ 
plied for a review under section 113; and the assessment was confirmed 
by the Appeal Committee ” of the Commissioners under section 114. 

The appointment of the paid assessor is attacked as ultra vires because, 
by Rule 33 of the Model Rules under section 351 A of the Act framed by 
the Local Government and adopted by the Municipal Commissioners of 
Chittagong by resolution passed at a special meeting held on the 26th 
Maroh 1895, “ no subject once finally disposed of can be reconsidered 
within six months, unless nob less than twc-thirds of the Commissioners 
consent by signing a requisbion.” In this instance it is nob suggested 
that any such requisition was made. The contention prevailed in both 
the Courts below, and the Chairman has now appealed bo this Court. 


Precisely the same point in connection with a similar assessment by 
the same paid assessor came before a Division Bench of this Court in the 
special appeal, No. 2499 of 1906, of the Chair man of the Chittagong Mu - 
nicipality v. Kamalanath Nath Sen and others (1) decided on the 1st 
April 1908, Stephen and liolmwood JJ. then held that the subject of the 
appointment of a paid assessor had nob been “ finally disposed of ” on the 
6 th May 1903; that, therefore, its reconsideration on the 29th July was 
permissible; and that, whether the paid assessor was or was not legally 
qualified in making the assessment, the validity of the determination of 
the Commissioners under section 114 of the Acb could nob be impeached, 
and the case of the rate-payers must fail. 


[48] We have arrived at the same conclusion. Dr. Ghose, who ha< 

appeared for the respondent, argues that the loss of the amendment foi 

the appointment of a paid assessor involved the confirmation of the exist¬ 
ing method of assessment, under which (as Dr. Ghose tells us) the matter ol 
assessment lay m the first instance in the hands of the Chairman. The 
respondent was, therefore, entitled to the benefit of the Chairman’s judg- 
ment, and, on the analogy of a suitor whose case is adjudicated upon by 
he wrong Court, he has a right to complain of having been unlawfully 
deprived of that benefit. Dr. Ghose further argues that, if the assess¬ 
ment was void ah initio , its confirmation, as it were, by the Commission¬ 
ers under section 114 of the Acb could not validate it. We cannot yield 
to these arguments. It seems to us that there is no analogy between this 
case and that of a Court adjudicating without jurisdiction. We find, too, 

f^ a a B ^ art ^ r ° m Sec ^ on T11 A, with which we are nob here concerned— 
the Act provides only incidentally for the appointment of a paid assessor 

and makes no provision whatever as to the method or means of assessment. 
It is, we think, wholly immaterial what machinery is used for arriving.at 
the Valuation; all that is required is that there should be an assessment 
ready for publication and open to review under sections 112 to 114. The 
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1909- view taken by both the Courts below was, therefore, in our opinion 
July 19. wrong, and we allow the appeal and direct that the respondent’s suit be 

* i — dismissed. The respondent will bear the costs throughout. 

Appellate 

Civil. Appeal allowed . 
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[49] CRIMINAL REVISION. 


Before Sir Lawrence H. Jenkins , K. G. I. E. t Chief Justice, and 

Mr. Justice Carnduff. 


Lee v. Adhikary.* 

[9th November, 1909 ] 

Criminal proccc ings, legal institution of—Police report nut disclosing nature of inform¬ 
ation—hirst information report omitting to state the information received — Informa¬ 
tion given by police officer to himself—Criminal Procedure Code (Act V of 1898) 
ss. 1&4, i78, DjO (1) (b). 

A pro-edition ia not legally instituted under a 190 (1) (6) of the Criminal Pro¬ 
cedure Codo when -the police report under a. 173 does not set forth the nature of 
the information, and the first information report under a. 15l is equally defec¬ 
tive in this respect. 

[Rtf : 81 I. 0. 220=39 0. L. J. 388=51 Cal. 402 -1924 A. I. R. Cal. 476 - 95 Cr L J 
732.] 


The petitioner, E. O. Lee, was a Permanent-way Inspeotor of the 
East Indian Railway in charge of the Seotion between Sainthia and Aaim- 
g Q nge stations. Ob the 14th June 1908 ho was engaged in oertain repairs 
to a bridge between Sainthia and Mollarpur after having it was alleged, 
delivered caution messagos to the Station Masters of these stations advising 
them of the fact, and plaoed danger signals and detonators on the line at 
three-fourth mile on either side of the bridge. After the work on 
the bridge had commenced, a down goods train from Mollarpur 
was sighted coming along without relaxing speed, whereupon the 
petitioner as was stated by him in his petition, tried to stop 
it, hut tho train passed on to the bridge and partly fell into 
the river through a gap, and some men were injured. The petitioner 
alleged that he gave information of the ooourrenoe to the Sub- 
Inspector, H. L. Adhikary, and brought him on his trolly to the 
scene of the accident, when the latter held an enquiry and reoorded 
the statements of several witnesses who supported his story. 
Un the following day an enquiry was made by the [SOI Railway 
authorities, and on the 16th and 21st November further polioe 
investigations were held by the Assistant Inspeotor-General of Polioe and 

28th n insunt. rospeobivoly. The petitioner was suspended on the 

_ 0nthe 6th J aly H L. Adhikary reoorded a first information report 


Magistrate ofs^Uatod Sept. 2lfi909' ) ° 9 ' aS ‘' mSt ^ 0rd ® r °' H ' k ' Lane ’ D,poty 
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under section 154 of the Criminal Procedure Code, the material portion of 
which was as follows:— 


Name and 
residence oj 

informant 
or complaina nt . 

Name and 
address 
of 

accused. 

Brief description oj 
oj fence f etc. 

Steps taken regarding 
investigation , etc. 

H Ij. Adhikary, 
S I., Govt R P , 
Sainthia. 

E.O. Lee, P \V 
I., Rampur- 
hat. 

Section 101, Act IX 
of 1 890. Neglect¬ 
ing to put danger 
signals and fog 

signals on the line 
before opening the 
rail at the bridge. 

On receipt of P W. L D E. 
No 5 j 9 G of 2 th June 
1909, with Assistant In¬ 
spector-General's order of 
date, I instituted the case 

[Sd.) H. L. Adhikary, 

Sub-Inspector. 


(First Information to be recorded below ) 

According to the order of the Assistant Inspector-General of date I instituted 
the case. 

6M July 1908. {Sd .) H. L. AdHiKaRY, 

Sub-Inspector 

The petitioner was arrested on the 12th July at Calcutta by H. L. 
Adhika y and released on bail. On the 14th a police report under section 
173, termed a charge sheet, was sent in by the Sub-Inspector, stating 
merely the name and address of the informant, the section of the law, 
the names and addresses of the witnesses and the fact of the taking 
o! bail. On the 21st September the petitioner appeared before the Depu¬ 
ty Magistrate of Suri, to whom the case Was transterred by the District 
Magistrate, and submitted that the proceedings against him had not been 
legally instituted; and obtained time to move the High Court. 

Mr. K. N. t Chaudhuri (with him Babu Manmatha Nath 
Mukcrjee), for the petitioner. There was no compliance with [51] the 
provisions of sections 154 and 173 of the Code. The former contem¬ 
plates an information by a person other than the recording officer, 
and requires the information to be stated. Tire Sub-Inspector held no 
investigation suo motu , but submitted a report under section 173 which 
did not set out the nature of the information received. It was of vital 
importance in thisoase that this should have been done. No cognizance 
can be taken by a Magistrate on such a police report under such 
oiroumstanoes. 

No one appeared for the Crown. 

JEN&IN3 C. J. AND CauNDUFF J. In this case a Rule has been issu¬ 
ed calling upon the District Magistrate to show cause wny the proceeding 
against the petitioner should not be quashed on the ground that the pro¬ 
secution has not been legally instituted, or, in the alternative, why the 
case should not be transferred to some competent Magistrate in Alipore or 
some other district. 

The grounds on which it is said that the prosecution has not been 
legally instituted are brief y these. Section 190 of th^ Criminal Proce¬ 
dure Code describes the conditions requisite for the initiation of proceed* 
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1909 ings, and it is thereby provided that the Magistrate “may take cognizance 
N0V ' a of aQ y ohenco (a) upon receiving a complaint of facts which constitute 

CUIMIN/L £uch ,:n ollenCt}; {b > upon a police report of such facts; (c) upon informa- 
ReviBion tion received from any person other than a police officer, or upon his 
17 7. own knowledge or suspicion, that such oflence has been committed." \\ e 

C W. N ~304 ar ° t0id by thu ain ' llc:int in this case ic IS suggested on the paTt of the 
=5 I C. 553 pr ° cecutlon tbat cognizinco has he 'U taken under clause (6J, that is upon 
=11 Cr t J, 1 P ol *cu report of such facts. Now, section 173 indicates what that police 
145. report should set forth, and provides that a police report should set forth 
among other things, tb- naturo of the information. It is pointed oub 
that m the circumstanc s of this case it is of paramount importance that 
at this initial stage it should appear what the nature of the informa- 
unis. The petition sets forth the caso of the present applicant in 
L 2J considerable detail indicating precisely what he did, and the 

precautions. that he took. If this version be accepted as true, it is diffi¬ 
cultto see how any case ,can succeed against him. Not cnly has the 
applicant set cut his ease in the way I have described, but no cause has 

o uosr nn T - ftgl,nsb M ’° prcsc x, t applicatiou - nor ba vo his allegations been 
w ,i i d i' n mann0r ' Now, as a matter of fact, the police report 
which has been shown to us in this case does not set forth the nature of 

hab tl cT '1 •? b;o lltolysil< -'nt °n ibat point; and it would seem 

hat the form ordinarily adopted in those cases is equally defective In 

T aS j de ,b ° *"*"*»*• - intended to pro 

. r '. 1L P‘ 1 sent applicant, then the procedure of the Code as indi 
ca od in section 190 an I also in section 173, if it bo requisite to rely on 

that section, must be followed. 4 reiy on 

Rule absolute. 


3; C. 52 1 — 14 C. W. N. 132 -5 I. C. 62-11 Cr. L. J. 46.) 

CRIMINAL REVISION. 

ti'jorc Mr. Justice Chattcrjce and Mr. Justice Ryves. 

Abdul i ail Kuan v . Emperor.* 

[30th Soptomber, 1909.] 

“* /r x:7^* ; ,n 0,^ *. 

in such asquint—:. he (V i,?,,;<■ i>' <}■'■ '• " lliC ,u * lU !' r {*’ take ividenw on oath 
C<i/t! (.U/ r i.iiy {! ss ’.r'.' V "l 1 " *' h , Criminal Proco ure 

Banjul hn.ti.qi .id 1171/,,[ ^>7 rnmnst Utiles under the 

Coda buy legallY°tako C ovido7o on^itU^ho 3 4 ?\° [ * ha Criminal Prooedui* 
"judioial proceeding" within the trims of s.T^M thoCoTe''' 

I [531°S i>Uh>!l '• U) ““ d Lv! l' if ' r v - Bunk (2) referred lo. 

tion 2 to ^s. 1S8 oUho Ponal°Ado Ifnd' “ ^ udloi '‘ 1 Flooding under Explana" 
course of it commits an oflonco under the section. 8 "’ 1US ^ in tha 

undor tlio Bongal TonauVAo't Ut t Settle 0 °,L- tlj0 '•'’Overnment Rules framed 
ovidonce on oath, and is oompe 'en ^ h " 5 tha P°' vat * ^oei'6 

_ tbe_C!nn ^Dal Proceduro (U i« d preliminary inquiry under 8. 476 of 

Criminal Rovision No 1004 nf rno • . ” - 

t essions Judged Patna, dated Aug. iuoa°‘’ aS tho ordot of C - W. E. Fitter, 

0) \1990, I. L. R. 17 0*1. 872, 875. 


(V (1905) I. L. R. 84 CaL 49, 46. 
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[Ref : 40 Cal 477=1? 0 ti. J. 245=14 Cr. L. J. W7 = L3 !. 0 . 197 ; 45 Gal. 313=45 I 

C. 1? i. j 

In the course of certain attestation proceedings under the Bengal 
Tenancy Act in Mouza Muzahidpo , *e l of wh'ch Kizi Syed Afzal was a 
proprietor, one Sauki Roy, one of the tenants, file 1 some rent receipts 
purporting to be signed by the petitinor, Abdullah Khan as p t-o *ri of the 
said Kazi Syed. The Assistant Settlcm?nt Officer, before whom the 
proceedings were pending, suspected the documents bo b i forged and held a 
preliminary inquiry under section 476 of the Criminal Procedure Code, on 
the 1 ith April 1 09, against Sauki, and in th i course of it the petitioner 
was examined on oath as a witness, and deposed that ho had ceased to be 
Vatican of Muzahidpore for the last six years. This statement being 
inconsistent with a previous one made by him in a rent suit on the 28fch 
November 1905, the Assistant Settlement Officir thereupon drew up a 
proceeding against him, on the same day, under section 476 of the Crimi¬ 
nal Procedure Code, and directed his prosecution for giving false evidence 
The petitioner was tried and convicted by Babu .T C. S m, Sub- livisional 
Officer of Barb, on the 5th July. under section 191 of the Penal Code, 
and sentenced to rigorous imprisonment for one month and a fine of Rs'. 
25 in default. An appeal against the said order was dismissed by the 
Sessions Judge of Patna on the 9bh August, and the petitioner then moved 
e High Court and obtained a Rule to set aside the conviction and sen¬ 
tence on the ground that a. proceeding under section 476 of the Criminal 
Procedure Code is not a judicial proceeding,.” 

Mr. Huq (with him S. A. Kareem\ for the petitioner. A 
proceeding under section 476 is not a “ judicial proceeding ” 
and. the conviction is bad A Court is not bound to hold any 
preliminary inquiry at all before direct : ng a prosecution. 

[54] Refers to Baperam Surma v. Gviri N 4h Dirt ( l) and to the word¬ 
ing of section 471 of the Code of 1872 

o ? Tr fDepu,,y L0 S al Remembrancer), for the Crown. Under 

Rule 40 U) of the Government Rules, the Asusbani Settlement Officer is 
vested with all the powers exercisable by a Civil Court in the trial of suit-. 
Be can, therefore, take evidence, and under section 4 a) of th} Oaths’ 
Act he can do so on oath. He is a “Court” within section 476 of the 
Criminal Procedure Code. The next question is whether the “ preliminary 
inquiry therein referred to is a “ judichl proceeding” : see the definition 
of the term in sectmn 4 (wd of the Code. 4 Courtis empowered under 
action 47b (1) to make any inquiry that may be r.ezessary .'’ On* 
mode of making it is certainly to take evid.nce: Baoboobuns Sahoy v. 
Aokti Hr lQ}l ( 2 ; approved of in Quem-Emcress v. Vuncla Shetti (3). Before 
Bourt can direct a prosecution under section 476 there mu<t be direct 
evi ence of an offence taken in the preliminary enquiry if there is no 
such evidence in the original ca<e : Khepu Nath Sikdar v, Gnsh Chundcr 
Tf*t u 4*, See also Sha^i Kum r De, v. Shashi Kum<r Dey (5. 
as been held in Emperor v Goial Barite 6) that a proceeding under 

a . * 3u ^ cial proceeding.” A Court has power under section 
lyo to hold an inquiry and take evidence : Queen-Empress v. Mothi (1) ; 
onashi Kuma* Dey v. Shashi Kumar D y f5? It must have the same 


U) (1*92) I. L. R 20 Oal. 474. 

(2) (1890, T. L R. 1 7 < al 872, 875. 
3) U900) I. L. R 24 Mad 121. 

(4) (1889; L L R. 1G Gal. 730. 


•5) (0-92) I L u. 19 Gal 3i5. 
(B) tl90C>) I L R 34 Gal 42, *6 
l7) (1897) I. L. R. 20 Mad. 339. 
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1909 power under section 476 (1) to enable it to determine whether there are 

SEP. 30. “ sufficient grounds ” for proceeding thereunder. . 

- CHATTHRJEE .T. In this case the petitioner has been convioted 

REv'smS under section 193 of the Indian Penal Code for giving 

tvKvtsio n. 0videnc ^ in fcho course of a judicial proceeding. The 

37 C. 32-14 nature of that judicial proceeding was as follows. 1 he Assis- 
C. W N 132 fftnl . Segment Officer mide an inquiry under section 476 of 
1 C V 6 j [55] the Criminal Procedure Code as to whether he should or should not 
43* * order the prosecution of certain persons for filing false receipts in the 
course of a settlement proceeding before him. The petitioner is said to 
have given false evidence in that inquiry. The petitioner obtained a Rule 
on the Di c trict Magistrate to show cause why the sentenoe passed upon 
him chouM not he set aside on the ground that the . proceeding under 
section 476 of the Criminal Procedure Code was not a judicial proceeding. 
“Judicial proceeding” has been d^finod in section 4 of the Criminal Proce¬ 
dure Code, and it includes any proceeding in the course of which evidence 

is or raav legally be taken on oath. N iw, in order to see in what proceed¬ 

ing evidence can he tak' n on oath, we must refer to the Oaths’ Aot. 
Section 4 of Act X of 1873 lays down that all Courts and persons having 
bv law or consent of parties authority to receive evidence are entitled to 
administer o th*. The next thing to consider is whether the Assistant 
S-ttJement Officer was such a per c on. Under Rule 40 of the Government 
Rules published under the Bengal Tenancy Act the Assistant Settlement 
Officer has all the powers exercisable by a Civil Court in t.ho trial of suits. 
Receiving evi lence is certainly witlvn such power and, theiefore, the 
Assistant Settlement Officer was authorised to receive evidepo ; and if hq 
was authorised to receive evidence then comes the question whether al¬ 
though authorised to receive evidence on oath, he could reoeive evidence 
on oath in a proceeding under section 476 of the Criminal Procedure Code. 
Now, emotion 47d says that when any Civil, Criminal or Revenue Court is 
of op ; nion that there is ground for inquiring into anv offence brought 
under its notice in the course of a judicial proceeding, suoh Court after 
making any preliminary inquiry that mav be necessary may send the caSQ 
for inquiry or trial. The Assistant Settlement Officer, therefore, was 
entitled to make the preliminary inquiry that he made in this case. 

The next question that arises is whether he bad authority to ad- 
nrnister oath in such a proceeding or to receive evidence in suoh a pro¬ 
ceeding. Inquiry must bo upon evidence. It [86] has been held in the 
ca c e of Raqhoobnvs Sahou v. Kokil Singh f 1), that one mode of making 
an inquiry is certainly to take evidence, and, therefore, if the settlement 
Officer was authorised to make an inquiry ho was authorised to take evi¬ 
dence. If ho was authoris'd to take evidenoo, then the whole question 
is answered. lv'cau c e t.lvm it is a judicial proceeding and the petitioner 
has been rghtly convicted. 

The question, however, can be looked at in another way also. Under 
section 193 of the Indian Penal n ode, Explanation *2\ an investigation 
directed by law preliminary to a proceeding before a Court of .Tustioe 
is a stage of a judicial proceeding, though that investigation may not 
take placo before a Court of Justice. This preliminary investigation, there 
can he no doubt upon the wording of section 476 is an investigation 
oi inquiry directed by law, although the Magistrate is given 
a cer l ain am ount of discretion with regard to' the same ; and, 

(1) 11890) I. L. R. 17 Cal. 87*. 
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therefore, reading by the light of this Explanation also ifj 
would seem that the preliminary inquiry before the Assistant 
Settlement Officer was a stage of a judicial proceeding. In that view also 
the conviction would be right. It has been held in the case of Emperor v. 

Gopal Ba*ik (1) that a proceeding under section 476 is a judicial proceed- _ 

ing. Although that case was dealing with the question of such a proceed- 37 C. 52=14 
ing being a judicial proceeding within the meaning of section '^39 of the^_® ^ 
Criminal Procedure Code, stid we think that the proceeding, if it is a judi- c^rf J 

cial proceeding for one purpose, is also a judicial proceeding for another 43 / 

purpose, and such being the case we think that the conviction in this case 
is correct. The sentence, however, is reduced to the eleven days already 
served by the petitioner, and he will be discharged. 

Ryves, J. I agree generally. 

Sentence modified. 


1909 
SEP. 80. 


37 C. 57 f=5 I. C. 205=14 C. W. N. 327). 

[57] APPELLATE CIVIL. 

Before Mr. Justice Holmwood and Mr. Justice Chatterjee. 


Ranjit Singh u. Kalidasi Debi.* 

[25th November, 1909], 

Chowkidari chahran lands—Bengal Act , VI of 1870, s 50 —Resumption and transfer by 
ttovemment Rights of patnidars and dar-patnidars—Suit for recovery of khas pos- 
sess *°n—-Frame of suit-—Specific performance of contract—Landlord and tenant. 
Where ohowkidari ohakran lands had been resumed by the Government and 
settled under s. 50 of Bengal Act VI of 1870, with a zemindar who had created a 
patni under whioh there was a darpatni and who made a raiyati settlement, and 
the dar-patnidars brought a suit against the zemindar for khas possession of the 
lands and for the execution of a deed of transfer on the allegation that the 
zemindar had transferred his rights in the s id lands to the patnidars and the 
patnidars had similarly transferred all their rights, subject of course to the 
payment of the respective head rents 

that ofthe two prayers for execution of a deed of transfer 

a lor recovery of possession was in no wav repugnant to any rule of law 

(preferred *** <2> ^ Narayana Ea * ira U™ v- Kandasami 

[PoL r 38 Mad. 698 ; Ref 46 I 0. 435 ^>22 0. W. N 660 ; 11 I. 0. 228^4 O.L J 159 • 

ILF; V 4 - 56 1 0 822 • 79 T * 520=39 C. L. 7 . 40=1924 A. I. R. Cal'. 

600; 86 I. C. 781=r 25 A. I. R. All. 275.1 


Second Appeal by the defendant No. 1,Rajah Ranjit Singh Bahadur. 
A suit was instituted by the plaintiff, Kalidasi Debi, who was a 
aarpatnidar, for execution of a deed of transfer and for the recovery of 
khas possession of the resumed chowkidari chakran lands from the 
defendant, Rajah Ranjit Singh Bahadur, on the allegation that by 
virtue of. the . patni lease the right to these lands passed to the patni- 
da *f* 1 " a ^ a ^ah and Jabeda Bibi defendants Nos. 2 and 3 respectively 
and that the patnidar defendants bad conveyed the same to her. Defen- 
dant No. 1 resisted the claim on the ground that the chakran lands 
wg re __ r Qsum ed by the Government und er Bengal Act VI 0 f 

ionn*« ApP0i|Tsfrom Appellater,ecreefl * No8 ‘ 1092 of 19f>7 aDd l° c 3, 10°4, 1199 and 

20 io^ °\ aga . ill8t tbe deorees of N V °J> Patriot Judge of Birbbum. dated May 

a ! 4 T . co “ firmin 6 the deoree of Umesh Chandra Sen, Subordinate Judge of Eirbhum 
“■tea July 19,1906. 

. ill 84 na k y 42/46. (3) *(1898) I. L. R/22 Mad. 24. 

(2) f!898)?I. I». R. 18 Bom. 587. 
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r58l 1870. were subsequently pebbled with him un*ir section 50 of bhi 
Sd Act, on different dates in 1898, 1800 and 19 '0 at a beta, ,amaof 
Rs. 015, and bhab he made a settlement of the same lands w,th d ffeaUnts 
Nos. 4 bo 18, were now in possession, and bhab boa plain .iff had no oau a 

of action, and that the suib was barred by limitation. nea 

The Subordinabe -fudge decreed bhe suit for bhe recovery of f ’ 
wibh mesne profibs, bob loft bo a fubura suit bhe determination of bhe berms 

on which bhe plaintiff was bo hold bhe lands. 

The decree of bhe Subordinate Judge was upheld on appeal by bhe 

Risbriob Judge. Againsb this decision bhe defendant. No. 1 appealed bo bhe 

High Court. „ , 

Dr BaMehani Ghosh (with him Baku Basanla Kumar Base, Bobu 

Satish Chand'tt Gho*e,'B*bn Pri,,a Sanhar Mazumdar, Babu Bemendra 

Nath Sen and Babu Sridhar Das Gupta), for bhe appallanbs. The suit 

has been wrongly framed and bhe jural ralabion oreabed by bhe pabm and 

dar-pabni leases in respect of bhe dispubed lands, is no more bhan a mere 

agreemenb bogranb, oonbingonb upon a subsequenb transfer. and a'uitfor 

specific performance of the conbraob oughb to have been first, brought before 

the suib for recovery of possession: Rannt Sinqh v Ralha Charan Chin- 

dra (\) and Kashim Sim v Prasanna Kumar ■***"," W. The former 

oase has been dissented from in Banwan MuUnda D'hv. Bidhtt Sundar 

Thakur (3) and the lather distinguished by the case of Kan N'vmz Kho la 

v. Ram Jadu Dev (4), and there should, therefore, be a reference to a 

FUl ' Babu'D’narlcs Nath Chahravarti (with him Babu Jovendra Nath 
Mnicer jW, fin No. 10981, Babu Ram Chandra Mozumd-r and Babu Tar ah 
Chandra Chakravarti 'in Nos. 1074, 1199, 1900', for the respondent. The 
plaint contains a prayer for snecifio relief by way of execution of a proper 
dead of settlement and a further prayer for consequential rehof by way of 
possession, hence even if the case of Rannt Smnh v. Ridha Charan 
[59] Chandra fl) is roliod upon, bhe suit is not defective and no refer- 

enoe‘to a Full Fenoh is necessary. 






HolmwooD ANP Chattehjee J.T. The defendant No. 1 is the 
zemindar of a oortain mouza called Kavbha now in the distnot o 
Birbhum. Defendants Nos. 9 and 3 are the patnidars and plaintiff is the 
dar-pabnidar of the said mouza. Subsequently to the creation of these 
tenures the Government resumed the ohowkidari ohakran lands of the 

mouza under Bengal Act VI of 1870. and made a transfer of the same to 
defendant No. 1 under seotion 50 of the said Act on several dates in 189H, 
1899 and 1900 at, a total jama of 515 rupees, and defendant, No. 1 made 
raiyati settlements of bhe said lands with defendants Nos 4 to 18 who are 
in possession. The plaintiff brings bhis suib on the allegation that the 
defendant No. 1 having transferred all bis rights in respect of the mouza 
to the patnidars, and the patnidars having similarly transferred 
all fcVioir rights to tho dar-patnidar, subject, of course to the payment of 
the respective bead rents, she a* dar-patnidar was entitled to kbas 
possession of the said lands at the jama payable to tho Collector. 
She prays that she may recover khas possession and that proper 
deeds of transfer may be executed in her favour by defendant 

No. 1. The Subordinate .Tudeo cave a decree for recovery of pos- 

• 

fll (19071 I . L. R. 8< r»l. 5(14. (8) il908» I. Tj R. 86 Oal. 846. 

i (9) (1906)1. L. R. 39'0*1. 696 (4B(190tiVI. L R. 84 Cab 109. 
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session with mesne profits from date of decree, bub lefb bo a ^future 

suib the deberminabion of the berms on which the plaintiff Lwas to hold NOV. 26. 

the lands. On appeal, the District Judge of Birbhum has upheld — 

the decree of the Subordinate Judge, and in second appeal ib is contended 

on behalf of defendant No. 1—(ij that the suit has been wrongly framed ; ClYlL * 

ib ought to have been one for the specihc performance of a contract pure 35 ^ 57^5 ; 


and simple without any prayer for possession, and that it should be dis- I. 0. 205*14 
missed on this ground alone; and (iij that the suit is barred by limitation. C W. N. 527. 

In support of the first plea ‘the learned vakil for the appellant 
contends that defendant No. 1 had no title in the disputed 
L60] lands before the transfer by the Collector, and he could nob there¬ 
fore have made any valid transfer of the same at the time of the patni, 
nor on the same ground could the patnidar transfer any title to the dar- 
patnidar; that the jural relation created by the patni and the dar-patni 
leases in respect of the disputed lands was no more than that of a 
mere agreement to grant, contingent upon a subsequent transfer, 
and this agreement must be specifically enforced before the plaintiff 
could have a title which would entitle her to treat defendant No. 1 
or his lessees as trespassers and to sue for recovery of possession. 

He relies upon two cases as supporting his contention: Ranjit Singh 
% v. Radha Char an Chandra (1) and Kashim Sheikh v. Prasanna Kumar 
Mukerjee (2). It is conceded that the former case has been dissented 
from in a later case, that of Ranwuri ttukunda Deb v. Bidhu 
Sundar Xhahur (*)» and the latter case distinguished by one Judge 
and dissented from by another in the case of Kuzi Newaz Khoda v. Ram 
Jadu Dey (4), and it is contended that a reference ought to be made to a 
Full Bench in consequence of this conflict. The second ground depends 
upon the decision of the first. The learned vakil for the respondent 
contends that the suit is rightly conceived, in that ib does contain a 
prayer for specific relief by way of execution of a proper deed of set¬ 
tlement and contains a further prayer for consequential relief by 
way of possession, so that even if the right view of the law 1 2 were that 
enunciated in the case of Ranjit Singh v. Radah Char an Chandra (l), 
there is no defect in the form of the suit and no reference to a Full 
Bench is necessary : he also contends that if that view is nob right still 
his suit is well conceived, in that he prays for recovery of possession as his 
main relief and the other reliefs as ancillary thereto. 


We have carefully considered the plaint and we have no 

doubt ib is rightly conceived in either view of the law : we 
do not think that the joining of the two prayers for execution 

of a deed of transfer and for recovery of possession is in any 

way repugnant to any rule of law. In the case of Nathu valad 

[61] Pandu v. Budhu valad bhika ( 6 ), Sir Charles Sargent C. J. held 
that a claim to possession on the contract might be barred by section 
43 of the Civil Procedure Code, as not included in a previous suit for 
specific performance, bub a suib for possession based on the deed of sale 
executed as a result of the suit for specific performance was a different 
cause of action and was not so barred. The Madras High Court in the case 
of Narayuna Kavirayan v. Kandasamt Goundan ( 6 ), held that a separate 
suit for possession would be barred as the right to possession arose at the 


(1) (1907) I. L. R. 84 Cal 664. 

(2) (1906; I. b. R. 88 Cal 696. 

(9) (1908) 1 L. R. 86 Oal. 846, 


(4) (1906) I. L. R. 84 Cal. 109. 
(6) (1898) 1. L. R. 18 Bom. 637. 
(6) (1898) I. L. R. 22 Mad. 24, 
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J1MM1 sam6 time as the right to the conveyance. Although Sir Charles Sarg&nt 
Q , i n the Bombay case held that the conveyance gave a fresh oause of aotion 
__ for a suit'for possession, he also held that there was a olaim to possession 
APPHtLATB on tihe con trace whioh was barred by section 43 of the oivil Procedure 
Civil. Code, so thao there is no coaliict beGween the said two oases as to there 
37 C 37 =B toeing a cause of action lor possession on the contract, whioh .ought to be 
I. C. 203=14 impleaded in the suit lor speciho performance, in this view of the oases, 

0. W. N. B27. it is not necessary in this case to consider whether there is a fresh cause 

of action on the conveyance and a fresh suit for recovery of possession 
would be maintainable. It is sufficient to say that in this case the prayers 
are rightly joined and both the above cases support this view. 

The suit therelore is not liable to be dismissed on the ground that 
there is no cause of action for recovery ol possession. 

It is contended, however, that had the parties gone to trial on the 
issuo of specihc performance the defendant No. 1 would have been in a 
position to prove by ovidencojhat he had given notioe of refusal long be¬ 
fore. The question of limitation in a suit for speciho performance was not 
considered in tho Court of first instance, but it is clear from the judgment 
of tho lower Appellate Court that the plaintiff did put in documentary 
evidence to show that the demand and refusal were within time* 
and there appears to have been no reason why the defendant 
No. 1 should not have put in rebutting evidence showing a pre¬ 
vious refusal if there was one. The necessity for bringing [62] 
a suit for specihc performance as a condition precedent to any relief 
was never pressed until.the case was being argued before us and we do not 
think that any such question arose in the lower Courts or that the lower 
Appellate Court committed any error of law in deciding as it did on the 
materials before it. Tho question of limitation and the question of privity 
of contract were decided on the facts by the lower Appellate Court, and the 
appellant now wishes to have a remand to make a new case on the facts 
as regards limitation to a suit for specihc performance, because it is pos¬ 
sible that if a Full Bench decided that such a suit was imperative suoh a 
defonco might have been open to him in the Court of first instance. This 
we cannot allow. Another contention upon whioh it is sought to obtain 
a reference to a Full Bench in this case is that if a suit for speci¬ 
fic performance is imperative, and if this is regarded as suoh a 
suit the conditions on whioh the transfer is to be made must 
be deoided in tho suit itself. It doos not appear to us that this 
question was ruisod in any form in the lower Appellate Court, but it is 
admitted by the learned pleader for the respondent that tho conditions on 
whioh the transfer should be made are laid down in Hari Narain SLozum - 
dar v. Mukund Lai Mundai (1) as a matter of law, and we are of opinion 
that tho learnod Judge in tho Court below should in any case, whatever 
view of tho law bo baken, deoide the conditions in this suit on the prinoi- 
plos laid down in that decision. Wo think that all that is neoessary is to 
remand the case bo him now for that purpose upholding the judgments and 
decrees in other respeots and dismissing the appeals. 

Ib is admitted that the samo result will follow the analogous appeals 
Nos. 1093,1091, 1199, 1200. 

Wo allow no oosts in those appeals but the appellants must pay the 
costs in tho lowor Courts. 



Appe als dismissed* 


U) (1800) 4 0. NY. N. 814. 
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37 G. 63 (=2 I. C. 414—10 C. L. J. 41=14 C. W. N. 75). 

163] LETTERS PATENT APPEAL. 

Before Sir Lawrence H. Jenkins, K.G.I.E ., Chief Justice t and Mr. Justice 

Mookerjee. 


»JADUNATH C^OWOHttY V. 

Kailas Chandra BhattaChakjee.* 

[1st June, 190J.J 

Arbitration—Private reference — Award—ltejorence Uij some of the disputing parties , 
ejject of—Civil Procedure Code (Act XLV of 18a2) s. 5Jt>. 

Upon a suit brought by the plaintiSs for recovery o£ possession of certain 
lands, the defence raised was that the plaintiffs were bound oy an aw*rd which 
was made upon a private reference to aroitration, to which some of the plaintiffs 
and the defendants were parties :— 

Held, that the award wa3 binding as between those plaintiffs and the defen¬ 
dants who were parties to the reference. 

[Ret: 23 M. L. J. 290^16 I. G. 418; 45 I 0. 8l3=34 M. L. J. 184.] 

Appeal under section l5 of the Letters « Patent by the de¬ 
fendant, Jadu Nath Chowdhry, from a judgment of Brett J. 

The plaintiffs brought a suit out of which the present appeal arose, 
for the recovery of possession of certain immovable properties on the esta¬ 
blishment of their title thereto. It appeared that the dispute between the 
three plaintiffs and an e defendants arose some years before the institution 
of the piesent suit, with the result that there were criminal proceedings 
between the parties. Afterwards plaintiffs Nos. 1 and 3 agreed with the 
defendants to refer the matter in dispute to arbitration. The arbitrator 
by an award found that the land in dispute was included in the properties 
of defendant No. 1. The plaintiffs thereupon brought the present suit. 
Defendant No. 1 pleaded, inter aaa t that the suit was barred by limita¬ 
tion, and that the award was binding between the parties to the reference 
to the arbitrator. 

The Court of first instance having held that the plaintiffs 
had proved their title to the disputed land, decreed the suit 
[64] lb declined to act upon the award as it found that it was not proved* 
On appeal, the lower Appellate Court held that as the reterence to 
arbitration was a reference made by two only ot the plaintiffs, it was an 
invalid reference, and that the award could have no legal effect. But 
having agreed with the Court of first instance that the plaintiffs had prov¬ 
ed their title, it dismissed the appeal. 

The plaintiffs preferred a second appeal to the High Court, which was 
heard by Mr. Justice Brett sitting alone, the subject matter of the suit 

being less than Rs. 100 in value. His Lordship agreeing with the decision 
of the lower Appellate Court, dismissed the appeal. 

The plaintiffs tjien preferred this appeal under section 15 of 
Letters Patent. 

Babu Samatul Chandra Butt (with him Babu Satis Chandra 
Mukerjee), for the appellant. The parties to the reference are 
bound by the award of the arbitrator, although the award was 
made upon a priv ate reference, bhajahari Saha Bamkya v. 
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Behary Lal M Basuk (lj, Mohammed Kawuz Khan v. Alam Khaniity, 
Bhagoli v. Liam Chandan 13; and LLira Singh v. Ga-nga Sahat (4J. 
Though au awaid, winch has not boon made on a reference by all the 
parties, cannot ug con v or ted into a bnal decree in the manner laid 
aown in the Unaptor XaaVII of the Civil Procedure Code (Act aIV o 
188.0, so as to pie/cut »m appeal, it is nob null and void but is evidence 
against the parties concerned. 

BuOu Baiaya Natn> Dull* lor the icspondents, An award to^ be 
valid and binding, ad tne parties to the suit who . are interest¬ 
ed must cone .r in making ohe reference: see section 506, Civil Procedure 
Code, in the present case all the parties did not join, and therefore it is 
null and void. I ho only way in which a private award, suoh as the 
present, 1 could be held to have eliect would be by way of a conveyance. 
Lbbj Pub a conveyance could only be valid if properly stamped and 
registered. The award not being stamped and registered, it could have 
no legal and binding olieob. 

habu damaiul Chandra Dult, in reply. The property in dispute is 
valued at less than xbO rupees, therefore the award need not be registered. 
The question oL want of stamp was raised for the first time in seoond 
appeal here, and that objection should not be allowed to be taken now. 


JliNKrNS C.J. The three plarntihs in this case, who are respondents 
before us, have brought this suit lor the establishment of their title to the 
lands in suit and also lor recovery of possession. b>y way of answer to 
this suit, it was pleaded that it- was bar rod by limitation, and that as 
against plaintiffs .No-. 1 and 3, an answor was furnished by an award 
mado in aroionuco to which piaintiLls Nos. 1 and 3 and the defendants 
weie parties, i ue plea of limitation did not succeed in either Court, nor 
has it been presseu on us in appeal, i he plea on the award did not oom- 
mend itsoil to either ol tire lower Couits or to the learned Judge before 
whom this case came in the hist instance on second appeal. It apeared 
bo the learned Juugo, as aiso to the lower Appellate Court, that it was a 
fatal objection to the validity ol tuis award that all the present plaintiffs 
were not paities to it, anu an aigumont based on the supposed analogy of 
section 506 ol the old Civil lToo^duie Code prevailed. We think that 
this argument cannot succeed seeing that tho aw aid was on a private 
reference, und we hold that it is binding as between plaintiffs Nos. 1 and 3 
and dolondaut No. 1 with whom alone wo are now concerned. 

it »s diliicult to toiiuulatu any giuuud on which the award would not 
be good and valid as botwoeU those parties, and none has been suggested 
beloio us in aigumont. lhen we have to consider whether there isany 
force in the suggestion that tho award is ineffective, inasmuoh as it was 
not stamped or registered, bo fai as the want of stamp is concerned, ^that 
is an objection that cannot be tuken for the hist time in seoond L^ 6 J 


appeal, while so far as tho want ol registration is concerned, it is olear that 
the provisions of tho Registration Act do not apply by reason of the value 
of the property. In this view, it lx conus unnecessary to consider whether, 
apart hum tho faob that tho piopeity is mss than Rs. 100 in value, the 
Registration Act would apply to this particular award. The result is, 
that the defendant’s appud must succeed as against plaintiffs No, 1 and 3. 


(1) (lCOO; 1. C. 1\. 18 Cal. bbl. U 1. A. 67. 

UbVl) 1. L. R. lb Cal. 411 , L. R. U) U$8») 1. L. R. 6 All. Ml ; L.R. U 
18 1. A. 73. 1. A. 20. 

(8) U865) 1. L. ii. U Cal. 886 ; L. R. 
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And, ths decree we now pass is tbit, a’ against plaintiffs Nos. 1 and 3 the 
suit be dismisged; bub as against plvobiff Mr mi be re nmlid bo the 
lower Court in order that it miy be dat^rmined what precisely'is the 
inberegb of Plaintiff No 2 in tin property in qu stiri. To bne extent of 
tha» interest, plaintiff No. 2 will be entitle! be a decree against defen lant 
No. 1. 

This determination will in no wav affect the decree as between the 
plaintiffs and the defenlanbs win have net ap >ea!e 1. 

The appellant will get his ce^ts as against pla : ntiffs N)S. 1 and 3 
throughout, and will pay b} pLinbhf Ne 2 oie-bii-rd of the plaintiffs’ cost 
throughout, that is bo say, onj-rn-rd of the o’M of all the plaintiffs 
throughout. 

Mookerjee * J. agreed. 

Appeal allowed in part 


K37 C. 67 ( -2 I. C. 559 =13 C. W. N. 1031 =10 C. L. J. 558). 

[67]*APPELLATE CIVIL. 

(Before Mr. Justice Coxe and Mr. Justice Chatterjee t ) 

Ram Kumar Shaha v. Ram Gour Shaha. * 

[8th June, 1909.] 

Sale in execution of decree—Refund of purchase money, suit for—Caveat emptor , doctrine 

of—Civil Procedure Code (Act XIV of 1932) ss. 313, 315. 

Under a. 313 of the Oivil Prooelure Oode (Act XIV of 882), a purchaser can apply 
to have agale set aside oq the gro ml that the persoi vIidso propjrb/ pirporbel bo be 
sold had no saleable interest therein. The docbriue of cave it emptor has nob the game 
effect under the Oole of Oivil Pro39lire of 1U! as unlec the oil Code (VIII of 1959). 

Dorab Ally Khan v. Executors of Khoja Moheeooddccn (i) and Sowdumince Chow- 
drain v. Kishen Kishore Poddar (9) distinguished. 

Under s. 815 of the Civil Procedure Code (Acb XIV of 18°-2), a suit lies to recover 
putohase-money paid at a Court-sale for property to which the judgment-debtor had no 
title or saleable interest. 

Hari Doyal Singh Roy v. Sheikh Samsuddin (3) and Nityannnd Rcry v. Juggat Chan¬ 
dra Guha (4) followed. 

[Dist. 40 Cal. 187; Not fol. 35 All. 419=19 I. C. 986 ; Ref. 65 I. C. 230; 18 A. L. J £05 
=5^ I. 0. 105; 70 I. C. 606 =33 C. L. J. 132 -50 Cal. 115=1983 a. I. R Cal 
85; 88,1 C. 219=3 Pat. 947.] 

SECOND Appeal by the defendant, Ram Kumar Shaha Poddar. 

The defendant, Ram Kumar Shaha, und >r a rent decree caused the 
sale of the tuppa right of one Buzlar Sobhan Thowdhury to be sold on the 
8 bh December 1902, for Rs. 1,550, at an execuGion sale, and the same was 
purchased by the plaintiff and the purcha c e-monoy c o paid was received 
by the defendant in satisfaction of his decree. After the sai 1 sale one 
Mrs. Albua J. Dillany brought a suit for a declaration that the said jote 
sold at the execution-sale did not belong to Bazlar Sobhan Chowdhury, 
but herself, and obtained a decree. 

[681 The plaintiff, thereupon, brought the present action for the 
recovery of the purchase money against the defendant, which was decreed 

•Appeal from appellate Decree, No. 9 q 91 of l r 07, against the decree of Danda- 
dhari Biswas, Subordinate Judge of Chittagong, dated June'*?, 'CCT, confirming the 
deoree of Hem Chandra Mukherjee, Munsif of Chittagong, dated July 14, l f 06. 

(1) (1678) I. L. P. 3 Cal. 806 ' (3) (1900) 5 C. W. N. 240. 

(2) (1869) 12 W. R. 8, F. B. (4) (l f 02) 7 C.>W. N. 105. 
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by the Munsif. The defendant appealed to tbe Subordinate Jndge who 

dismissed the appeal. § 

The defendant, thereupon, appealed to the High Court. 

Baht Uarendra Narain Miiter (with him Bobu Sunndra Nath 
Chosal\ for the appellant. The suit is not maintainable'. Do r ab Ally 
Khan v. Executors of Khajah M ohesooddeen (l), Sotodaminee Chowdhraii i 
v. Kishm *ishorfi Poddor (9\ and that the suit is barred by limitation. 
Article 69.97 of Act XV of 1877: Banuman Kamat v. H anuman Mandur 
f3l and Q undara Goyalnn v. Yenkotavarada Avvangar (4'. 

Bohn Nil”'adhab Bose and Bahu Dhirondra Lai Kastgir , for the 
respondent. relied upon sections 813 and 315 of the Code of Civil Procedure 
fXTV of 1889) and Bari Doyal Singh Roy v. Sheik Samsuddin (5) and 

Nityanand Roy v. Jagat Chandra Guha (6). < 

Poxe and Chatterer TJ. The defendant, appellant in this suit, 

instituted a rent suit against one Buzlar Sobhan Chowdhury. He obtain¬ 
ed. a decree and in execution put up a certain jote to sale as being the pro¬ 
perty of Buzlar Sobhan. This property was purchased by the plaintiff. 
Subsequently a certain Mrs. Dillany brought a suit, in which she made 
the precent plaintiff and the present defendant parties, of a declaration that 
that this iota belonged, not to Buzlar Sobhan Chowdhury, but to herself, 
and in this spit she obtained a decree. The plaintiff then brought tbit 
suit for recovery of the money whioh he had paid for his purohase. The 
suit has been decreed and the defendant appeals. 

The firrt noint taken on behalf of the appellant is that the suit Itself 
is not maintainable, and reliance is placed first on the deoislon in Dorab 
Ally Khan v. Errcntors r>/ ad ah Vohe'onldeen M). That decision, how¬ 
ever, was passed under f*69l the old Code of 1859 and proceeded princi¬ 
pally on tbe doctrine of caveat emvtor . It is impossible, however, to 
hold that that doctrine has the same effect under the Code of 1889 that it 
had under the former Code. Section 313 of the present Code enaots 
that a purchaser mav apply to have the sale set aside on the ground 
that the person whose property purported to be sold bad no saleable 
interest. No such provision is found in the former Code and the 
addition of this section cl earl v goes far to weaken tbe effeot of tbe dootrine 
of caveat rntpfnr in so far as it. might be applicable to execution sales. 

Rolinnee has also boon plaood on the decision in Sowdamin'o Chowdh - 
r*in v. Kishcn Kish ore Poddor (2). In that case it was held that a 
purchaser can recover bis purohase-money only when tbe sale is set aside 
summarily for irregularity or tbe like under tbe provisions of tbe Act* 
and not when a third party succeeds in establishing bis title to the property 
sold. But this decision also was passed under "Regulation VII of and 
in tbe Code of 1889 tbe law has been considerably changed. Seotion 816 
lavs down that when a sale of immoveable property is set aside under sec¬ 
tions 310\, 319 or 313, or when it i<; found that tbe judgment debtor bad 
no sqleabln interest, then tbe purchaser is entitled to relief. Tbe use of tbe 
disjunctive shows that it is only when tbe sa^e is set aside under seotion 
313 that the purchaser is entitled to relief: and that being so, it is dear 

thst the decision cited has not, the same application under the Code of 
1889 that it bad under the Code of 1859. 

Next, it is argued that section 315 was never intend d by the Legis¬ 
lature to give to a purchaser deprived of the purchased property a right to 

* ■ * ■ — —— _ _ - — _ ___ ___. „ _ | - | . _ _—-I_————, 

m '1<w*) U.P A CM. *0R. (4) (l«98) I. L. V. 17 M nL 838. 

(9) MSR91 19 W. R «. P. R. (M (KMO) R 0 W. N. J40. 

(8) (1891) I. L. R. 19 Cal. 138. (B) (1903) 7 0. W. N. 106. 
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sue, or any right to relief beyond an application bo the execution Court 
under section 315. This point, however, has been decided against the ap¬ 
pellant in Hari Doyal Singh Roy v. Sheikh Sams 'id hn fl) and Kitva- 
mnd Roy v. Juggat Chandra Quha (2 . The learned p'eadpr for the ap¬ 
pellant relies on the decision in Sunlnra Gopalan v. Venkata V>ira a 
Avyangir (3i. Bub that decision, though entitled to the greatest 

[70] respeob, is not of such authority as to bind us to differ from the 
decisions of this Court. The first point taken for the appellant, therefore, 
in our opinion, fails. 

The next point taken is that the Subordinate Judge is wrong in his 
finding that the plaintiff had no notice of Buzlar’s want of title. The 
learned Subordinate Judge says: -“The evidence as adduced bv defendant’s 
witness No. 2 that the plaintiff knew prior to his purchase to the effect 
that the judgment-debtor had no right in the property, is of a suspicious 
character. No reliance can be placed on this witness’s statement.” He 
then gives his reasons for disbelieving this witness, and we have no doubt 
that the learned Subordinate Judge intended to find that as a matter of 
fact the plaintiff did not know prior to hi c purchase, that the judgment- 
debtor had no right to the property. This is a finding of fact with which 
we cannot interfere in second appeal. 

The third point taken is that Buzlar Sobhan and the defendant’s 
lessors ought to have been made parties to the suit. No issue, however, 
was raised on this point, nor are we satisfied that there was any necessity 
for making these persons parties. 

The fourth point taken is that the suit is barred by limitation. This 
point was not raised in either of the Courts below or in the grounds of 
appeal to this Court, but it is of course a point on which we must come to 
a decision. The learned pleader for the appellant relies on the case of 
Eanuman Bamat v. Eanuman Mandur (4). That was a ca c e in which a 
member of joint family had attempted to sell certain property, but his 
other co-sharers objected and the sale failed. The purchaser accordingly 
sued for the return of the purchase money, and thoir Lord- 
ships of the Judicial Committee were of opinion that a ca^e of that nature 
must fall either under Article 62 or Article 97 of the Second Schedule of 
Limitation Act. Their Lordships held that if there never was any 
consideration, than the price paid by the purchaser was money bad and 
received to bis account by the vendor. We are unable to distinguish this 
case in principle from the case before us; and if as a matter of fact Buzlar 

[71] had no right at all to the property that was soM and no deliverv of 
possession in consequence, there was no consideration at all for the pur- 
cba c e-money that was paid ; and the suit would come under Article 62 and 
would be barred by limitation. But with regard to this point it has been 
pointed out to us that the learned Subordinate Judge found that the sale 
was fraudulent. The Subordinate Judge remarks :—“I would further add 
that in the present case there is a distinct allegation in the plaint of 
fraud which has been substantiated by copy of judgment, exhibit 3. so far 
at least as the decree in execution of which the property was sold is con¬ 
cerned.” If the suit is regarded as a suit for relief on the ground of fraud 
it would clearly be within time. This question of fraud was not incor¬ 
porated in the issues although it was raised in the plaint, but it appears 
to have been raised and discussed in some way or other because both the 
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1909 Munsif and the Subordinate Judge referred bo the point and considered 

J une a it. The findings, however, on this point are nob sufficiently disbinob to 

APFfZiLATB J* us ^ y ,1S ’ n dismissing the anpeal ab once. If as a matter of fact the de- 
OiViL. ^ 0Q adverbiz *d this property for sal * as the property of B iz’ar Sobhai 

Chowdhury and invited the public genera’]y to come and bid for it knowing 
K| C flfl9=lS P 0 ^ 0C ^ y W0 ^ fc he time that this property did nob belong to Buzlar 
C*.W. N. 1080 | . a . n ’ un d°nbtedly would be frauluient conduct f >r which the 
•ilO C. L. 4. Pi a ' n ^n or an Y other member of bh ^ public invited bo bid who was injured 

598. by it would be entitled to relief. Bub, as we have said, there is no dis¬ 

tinct finding to this effect. 

We think that the propir order to pa<s in this case is that the suit 
shall go hack to tho Subordinate .Tu lga for a clear fi a ling oa this punt, 
whether the sale was fraudulent and the plaintiff was in lucid by that 
fraud to Purchase the property. >As the point was not raised in the issues 
although it was discussed when the suit was decided, the parties should 
be allowed to furnish fresh "vidence on the point. 

In conclusion it has been argued that the learned Subordinate Jud«e 
was wrong in awarding interest at 12 per oent., but we do not think that 
we should interfere with his decision on this point. 

[72] 1 he case will accordingly bo remanded to the Subordinate Judge 
for the decision of the point whioh we have set oat above. The Subor- 
dinate Judge will return his finding to this Court, and on receipt of this 
hading the appealjwill be finally disposed of by this Court. 

Case remanded. 


37 C. 72 (=14 c. W. N. 300=3 1 . C. 353 =11 Or. L J. i 47.1 

CRIMINAL REVISION. 

Before Mr. Justice Caspersz and Mr. Justice Ryves. 

Dayanath Thakur v. Emperor.* 

[17th June, 190T] 

Ma9 'w r frr°mA belu M, ' nhtr<lte ' P° u ' cr (1 /- to bmui for keepinq the pe^ce 
VwelZa V^ticm for mingled rent-receiptsin a 

T { » }I y htratC '*<* ^9 the inul/.T Itment 

26, 47G 11 *Cihnq —Crwmml rnrednre Code (At V of 1818) s*. 4 (m), 

T ’. rooe '^ ro "odd gives the TOeMct Magistrate the 
aufTioiont but rmf ^ oe l ' ,n ^ 110 P^oo f°r nnsons whioh appear »o him 

«.d,r , rn pa^ bvTUK ft “ 0rd#r in 4 Pr0098diD8 

prosoriUoTL^lLTn^M hM - D ° I’^dietion under s. 47P of t l e Code to direct i 
of ronfc-reooipU filnd hnf* ' lW1R , p a forpeJ fiocimont. and for nhotmont in repeat 
node Whtoh ha, tlT° :l in « case under. 10* of the 

[Ret. tr, 10.. s. se o., r. J. „ , a S15 k , R pu „„ =M & LJ ,,, , 

enltiv • h0 . pPt, ‘ in . n * Tdaynnuth Thakur that lie was obstructed in the 
Mi«er „ ,Z-T m !' 1 11,1,1 Leontiy pure 1 need from TWihnr 

likelihood ol ; 'bromij TZ"'„7 1 "* •*>* «"*»« «* * 

Magistrate of MnHha™ j * * ftce in c 0 ^'quenoe, tho Suhdivisional 

Ma^strato drew up a proceeding under section 107 of the 

wi”* th0 ° rd0rTf f7 F: ^rrMrict 
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Criminal Procedure Code against Mohari Lai and the others. jgog 

During the hearing of the oase the petitioner, Dayanath, filed four ^ Jumb 17. 
[7oj rent-receipis ujtore tue Magistrate which he had obtained from ■' 

Hanhar. Tue accuse 1 were bouau down, on tue 19tn November 190S, to ^ Bim ***AL 
keep the peace tor one year. They then moved tue District Magistrate 
ol buagaipore. Tue appucAtion purported to be a “ ciimmal motion T and 37 0. 722=11 
the District Magistrate, atQjr dealing wi&h tbe facts of the case, found the G. W. N. 806 
rent-receipts to be forged, and “ allowed trie appeal ” on the 2t5rd 
Deojmber iy03, stating at tbe same time that, if the ” appellants ’ could 
adduce sufficient evidence to warrant him in holding a further inquiry, he 
was prepared to do so, and calling upon them to file their collection books 
witmn two days. An application was then tiled on their behalf, on the 
25 ju January 1 j 09, explaining tneir inability to produce the collection 
papers ana asking for sanction to prosecute the petitioners. The District 
Magistrate thereupon proceeded, as he submitted in his explanation, under 
seo&iun 416 of the Code, issued notices to the petitioners, and, after holding 
an inquiry, passed an order on the 21st April, directing the prosecution of 
tue petitioner, Dayanath, under section 47l of the Penal Code, and of 
Harihar for abetment. 

fue petitioners then moved the High Court and obtained the present 
Rule oq various grounds. 


Mr, P. L, hoy (with him Babu Atulya Charan Bose and Babu Naresh 
Chandra Sinha) t for the petitioners, after dealing with the other grounds in • 
the application for revision, contended that the alleged offences did not 
come to the notice of tne District Magistrate in the course of a judicial 1 
proceeding, and that, in consequence, the provisions of section 476 did! 
not apply. | 

Caspersz and Ryves JJ. This is a Rule calling upon the| 
District Magistrate to show cause why the prosecution of the petitioners 
should not be cancelled lor the reasons stated in the petition. 

it appears that proceedings were instituted under section 107 of the 
Code of Criminal Procedure against one Mohari Lai Marwari at the 
instance ol the petitioner, Dayanath Thakur. In the course of these 
proceedings the petitioner tiled certain [14] rent-receipts. Ihe Magistrate 
trying the case passed orders binding down Mohari Lai under section 107 
of the Criminal Procedure Code. Thereupon, Mohari Lai applied to the 
District Magistrate to have the order sot aside. The learned District 
Magistrate treats the matter as one coming under section 125 ol the Crimi¬ 
nal Procedure Code, and calls it a “Criminal Motion.” After going into the 
merits of the application he came to the conclusion, apparently without 
hearing Dayanath Thakur, that the rent-receipts which he had filed were 
forged, and he concluded these proceedings with the remark that’ 1 the 
appeal was allowed,'' and directed notice to be issued to Dayanath Thakur 
to show cause why he should not be proseouted under section 471 of the 
Indian Penal Code. It appears to us, as has been laid down in the case 
of A abu Sardar v. Emperor (1J, decided by a Full Bench, that under 
section 125, Ciiminal Procedure Code, the Magistrate has full power to 
cancel the bond for reasons which appear bo him to be sufficient ; but 
that section does not give him a right to hear an appeal, lb is difficult 
to see, in tnis case how it can be held that these rent-receipts camu before 
the Magistrate in a “ judicial proceeding.” On this ground alone, we 
make this Rule absolute and direct that the proceedings be set aside. 

— __ hule absolute, 

U; (i.906) 1. Li. R. 84 Gal. X. 
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[75] APPELLATE CIVIL. 

Before Mr. Justice Richardson and Mr. Juitioe Chatterjee. 

Jagattara DASit v. DaULAti Bewa.* 

L28bh June, 1909.] 

Landlord and Tenant—Decree against recorded tenant , ojject uj — Representation, 
principle of. 

Whoa tho reoordod tenant represents a holding on behali o! all his oo-aharera, 
suoh holding passes by a sale in exeoation of a decree for arrears of rent 
obtained by the landlord against saoh tenant. 


Ashulc Bhtiiyun v. Karim Began (1) discasaed. 


[Ref. 60 I O. 510 ; r »9 I G. 66); 83 I. 0. b30.] 


Sec jnp Appeal by the defendant No. 4, Jagattara Dassi. 

This appeal arose out of a suit brought by the plaintiff to reoover 
possession of an eight-anna share of the disputed lands after establishment 
of title thoieto by light of inheritance. The plaintiff stated that her father- 
in-law had a jama under one Bejoy Sankar bikdar and others ; that on 
her father-in-law’s doath defendant No. 1 and plaintiff’s husband, who 
wore brothers, wore in possession of the said jama in equal shares; that 
her husband died 7 or 8 years ago leaving her, a son and a daughter, as 
heirs; that on the death of her sou and daughter, she remained in possession 
of tho eight-anna shave by receiving ient from the tenants; that in Baisakh 
1313 B. S., the defendants oollusivaly dispossessed her from the disputed 
lands alleging that tho defendants Nos. 2 to 6 purchased this jama at an 
auction sale; and that the decree in execution of whioh the defendants 
purcha'-od was collusive and fraudulent. 

Defendant No. 4, the principal defendant in the oase, 
pleaded, inter alia , that she purchased the holding in execution 
of the docroo obtained by the landlord against the recorded 
[76] tenant, and as such the entiio holding passed to her, and that the 
rtnt-decroe culminating in tho auction sale was not oollusive and 
fraudulent. 

Tho Court of first instance dcoreed the plaintiff’s suit. On appeal, 
tho learned Additional District Judge confirmed the deoision of the first 
Court. Agiinst this deoision the defendant No. 4 appealed to the High 
Court. 


Babu IS a rot Chandra Boy Choudhry , for the appellant. The learned 
Judgo of the Court below has decided the case in favour of the plaintiff, 
relying upon the caso of Ashok Bhutyan v. Karim Bepuri (lj. Ihe reason- 
i ng on which that decision is based is, if 1 may so submit without any dis¬ 
respect to tho learned Judges, not sound. Tho earliest and the leading oase 
on the subject is the case of Jeo Lai bingh v. Grinya Per shad t2). In that 
case although the rale certificate showed, that only the right, title and 
intorost of tho rocorded tenant was sold, yet their Lordships held that 
tho whole tenure passed. Ihe piinciple upon which the decision was based 
is that the recorded tenant iepiescnted the tenure on behalf of all the 
oo-shart rs. 1 hat caso has ever since been followed and the prinoiplo 
h as been applied to all cases of sales of tenures as also of oooup&noy hold* 


pv *fri? a .l fromorpeniuojccicc, No 5*4 of U0S, agaicst tbe deem of S B. 
ChuvNdlnin, Addniofiair strict Judge of Jewre, dated 1 co ll, IV0 r i, oonfiuniag the 
decree of Anuta La) Uukcijce, Mm.sU ot Magura, baud April 9 . 1907 . 

(1) (1906) 9 a W. N. 848. (9) (1884) 1. L. R. 10 Cal 996. 
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ings: Mali Lai Poddar v. Nripsaln Nath ■Bari Ghowdhry 0). Nazir 1909 
il.hom d Sirkar v. GirLh Ghander Chowdhu't {!) Nuayi Behan Suha 3 vm _ 2 9. 

Paramanic t , v Hart Gooinda Sata (3J, Rajini Kan'. appellate 

(4) and Afraz Mollah v. Kulsumannessa Bibee ;5J. The> iacs th b ClVlL . 

Tenancy Act makes proven for the registration of the name* of __ 
the heiis of a dioeased tenure holder and nos o tneh^rsm a decayed 


Civil. 

S7 C 75=2 


the heiis of a dceased ceaure uuium ana - — — - - L c . 695=13 

raiyat, does not make any difference, lor section L6 deirfy show. taat he c w N 

* * • m « __ ^ ■ rv /-v f Aft i ti r.2 n nn hi ^ 11 illl « . <» 

mo. 


raiyat, does cub mise any uiuoi^, —. --- - iiri , cmh 

object of those provisions is for ohe proieouioa of tenant under suoh 

tenure holders. 

No one appeared for the respondents. 


Cur . adv. vult. 

In this suit the plaintiff, 
an eight-anna stxare of 


[77] Richardson and Chatter JEE JJ. 

Daulati Bewa, sougnt to establish her title to 

a raiyati holding by right of inheritance. 

It appears that the bolding originally stood in the name ot Narand ‘ 
Sheikh, the plaintiff’s father-in-law. On his death it descended to the 
plaintiff's husband and to his brother, the defendant No. i. The na 
the latter only was recorded as tenant in the landlord s office. Subse¬ 
quently, the plaintiff’s husband died leaving bis widow, a minor son and a 
daughter. The two children also died; and, under the Mahomedan La , 
the plaintiff became entitled, as between herself and her brotner-in-Uw. 
to a four-anna H pies share of the holding. Her suit, if it succeeds at al , 

can only succeed to that extent. . , x r . 

The only other defendant who need be mentioned is defendant JNo. 4. 

She contends that the whole holding was purchased by her at a sale held 

in execution of a decree for arrears of rent obtained by the landlord of the 

holding against the recorded tenant. , . .. 

In the Court of first instance, the plaintiff obtained a decree to the 

extent of her share as above determined. The decree has been c “ Qtlr “ ed 
on appeal by the learned Additional District Judge, and the defendant No. 

4 has appealed to this Court. 

The judgment of the Additional District Judge rests entirely on the 
ruling of this Court in the case of Ashok Bh*iyan v. Karim Bepun It 

was there'held that there being no law obligatory on tenants who are 
not tenure-holders to get their names recorded in the landlord’s shensta 
for the purpose of perfecting their title, the sale of a lore in 
execution of a deoree for rent obtained against the recorded ten¬ 
ants does not pass the interest of the tenants whose names are not regis¬ 
tered in the landlord’s sherista. The case of Nitayt behan Saha l ara- 
mamck v. Bari Govinda Saha (7) was distinguished on the ground 
that in that case there was a tenure and the tenants were bound to re¬ 
gister their names in the landlord s sherista. ... . 

We think, however, that the case of Ashok Bhuiyan v. Karim 

Bepari 16j has been given a significance more far reaching than 
[78] was intended, and that the language employed in tho judgment 
means no more than that a landlord is not justified in treating the register¬ 
ed tenant of a raiyat, holding as the sole tenant merely because bis co¬ 
sharers in the holding are not registered. The principle of representation 
is not referred to and there is no necessary implication that that principle 
cannot apply to a raiyati hold ing. There is nothing in the case which 

(I) (18->7) ii 


... . W N. 172. 

(i) (1897) 2 0.W.N.261. 

(») (1899) I. L. R 26 Cal. 677. 
(*} (1902) 7 0, W. N. 170. 


(5) (1905) 10 u. W- K. 176. 

(6) (1905. 9 G. W. N. «48. 

(7) U899) I. L. R. 26 Cal. 677 
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prevents the whole body of tenants of a raiyabi bolding electing bo treat 
J one 28. one ot their number as thjir representative in tneir dealings with tne 
— landlord. Bat registration is no r » everything, ihe faot Ghat OQly one 
vppelCiATb tenant is registjreh is m jrely aa item in tne evidence upon one quesjioa 
VIC *‘ whether he is or is not one .representative teams tne landlord. 

37 G 75 = 2 In fortuer support of our view of AJiok ohiuyaas case (a ), we may 

I G 635=13 mention Gnat no leterenoo is unde to previous oases in wuiou Gne 
0. W. N. principle oL rep'*.iseuGttion has been applied or treated as applioaole Do 

raiyati holdings, for instance: MaU Lai doldarv. JSripenira Mack Lioy 
Unoivdaury (ai % Ananda Kumar daskar v. dan Dass Haidar (8;, iiapram 
hamasudra v. Lstoar Namasadra (±), Hajam Kanl Lratio v. Ozir LiOi K o). 
There is also tne subsequent case ot Ajraz Mollah v. kulsum+nnessa 

Bibee (b). 

Moreover, ib may be observed that ualer bhe present renb law, as 
enacted in the Bengal i'enanoy Act, the diSGiactioa between Denures and 
raiyaGi holdings in one connection we are now considering, has been large¬ 
ly obliterated. 1 g was pointed out in the case of Ambika tcrsHad v. 
Choivahry Kcthri Sa, t ai v7/, GhaG under the Bengal Tenancy Act a sum by 
a iaiyat lor the regulation of his name in tue rundloid's shtnsia cannoD - 
be maintained because it is no longer compulsory lor the z^minuar 
to register the nime of any GenanG in his sherisia. Ihe 

Aob, it is said, provides for the oihcul registration of Dranslers 

ot the rights of peimanonb tenure-holders and raiyaGs holding 
Li 9] at hxed rents. Bat the transfers ol occupancy lights aie not so regis- 
teieo and there is no provision ot law by which they can be registered in 
the lundloid’s ahensta. This case was relerrod to in the case ot uiutt Lai 
bmyh v. ch,e*k Umur Ah (tf), where it was held that a se-patnidar is not 
entitled to suo a uarpatntdur to compel him to register his name in his 
shewn a as the tran^lereo ot' a sepaini tenure, but it is open to him to sue 
tor a declaration ol his rights as the tenant of the dar-patn^dar. ihe 
following passage may bo quoted Irom the judgment :—“H is clear from 
a tilling ol this Couit in the ca^e ot An.bika tershad v. Uwwahry Ktshii 
bahat (7;, that such a suit is not maintainable under the provisions ot the 
Bengal lenancy Act. Ihe question then arises whether ib is maintain¬ 
able under the provisions ol ti.o Fatm Regulation (Viil of lbl9> or of 

any other btatuto. On the whole, we aie of opinion tnat it is not. 

lhero is no section in Regulation Vill of lbi9 expiessly giving a se-yat- 
nular a right to compel his superior talukdai bo register bisnamoora 
right ol suit in oaso ot his rolusal to do so. We dd not Guink that sections 
0 and 6 of that Regulation give tho plaintiff any such light, the word 
patiadar in those sections, in our opinion, not including a sc-patnuar 
and the words ‘other superior’ nob being applicable to a dar-pamuiar. 
Under the formor rent law, a sc painniar or other dependent taiuidar had 
a right to compel his superior to register his name in his shensta under 
seotion 27 of Act X of lbOJ and section ‘26 of Aog V111 vB. C j of I 808 , 
but not under the Patni Regulation. Under the foimer Aot, the depen¬ 
dent talukdar could apply to the Collector in case of tue superior tenant’s 
reiusal to register his name, under tho latter Aog, it would appear he 
might biing a suit in the Civil Court. However this may be, both these 


U‘05) 0 - NY. N 643. 

Ui l.8U7 ) *2 0. \V. N 1V2. 
(B)U»00jl. L. R 27 Cut. 545 . 
UlUtfOi, 6 0. W. N.302. 

16; (1902) 7 0. W. N. 170. 


l&) (1905) 10 G. NY N 176. 
lO U89i) 1 L R. 24 Gal. 042. 
id) UW6; » O. VV.H 1*. 
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Acts have now been repealed ia Bengal, and therefore it appears bo us 
fchab fehe plaintiff has now m right bo bring such a suit as the 
present, and as Yn cannot bring such a su t unJjr the provisions 
of the Bengal Tenancy Act, this app ul must be cLcrceJ and the suit dis¬ 
missed on this ground. It was no doubt op in bo bln 3 plaintiff to sue for a 

[80] declaration of his right as the defendant's tenant, bub he has nob 
framed his su't in this way.” 

The provisions of the Bengal Tenancy Act, which are referred bo in 
the former of th 3 c e two cases as introducing a system for the official regis¬ 
tration of pirrnanmb tenures, are containei in sections 12 bo id, and it is 
doubtful whether these provisions were inten led so much for the benefit 
of the superior landlord as for the protection of the tenants under the 
tenure-holder. Sectiop 16, for instance, provides that a person becoming 
entitled to a permanent tenure by succession snail not be entitled to re¬ 
cover, by suit distraint or other proceedings, any rent piyabie bo him as 
the holder of the tenure, until the Collector has received the notice and 
fees referred bo in the last foregoing section. 

In the present cas 3 the learned Additional District Judge has ex¬ 
pressly and, we think, wrongly refrained from considering tne question 
whethar the recorded tenant represented the holding in dispute. He 
is also, we think, mistaken in saying that the case of Rajam Bant • 
Quho v. Uzir Bibi ( 1 ), ” enunciates the principle that the landlord is nob 
bound to look beyond his record. * Tne question under the present law 

is always one of fact, whether the recorded tenant represents the holding 
or not. 

In the view we bake, the decree of the Additional Disbriob Judge 
must be set aside, and the case remanded to him for the purpo c e of being 
re-heard with reference to the observations which wo have made. 

Costs will abide the result. 
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Appeal allowed ; 
case remanded. 
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[81] APPELLATE CIVIL. 

Before Mr. Justice Sharfuddin and Mr. Justice Richardson . 

Indra Nath Banerjek v. Rooke.* 

[2nd August, 1909.] 

Principal and Agent—Bribe or secret Cimmission accepted by Agent after transaction com¬ 
pleted—Contracts obtained by fraud voidable , but not void—Limitation Act iXV ni 
1877) Sch. 71, Art . i>5. ' 

The plaintiff instituted a suit against the defendants within three years from 
the date when the fraud as alleged'in the suit became first known to him, though 
he had suspicions of the fraud prior to the thr e years The suit w.is for set¬ 
ting aside a lease which, the plaintiff alleged, he had been induced to grant to 
the defendant No I under fraudulent representations mad9 to the plaintiff by 
the defendant No 2, who whilst purporting to act as the plaintiff s servant or 
agent, received, after the lease had been duly drawn up, executed nd registered 
the sum of Rs. c 00 from the defendant No 1 as a bribe or secret commission by 
way of piymont for the services rendered to the latter in connection with the 
making of the arrangements for the execution of the lease:— 

Appeal from Original Pecree, No. 354 of 19» 7, against the decree of Aghore 
Lnandra Hazra, Subordinate Judge of Eurdwan, dated July 24 , lt/07. 

(1) \1902) 7 C. W. N. 170. 
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Held, thit mare gugpioion is not knowledge, and ths 9lib wag nob barred by 
limitation. 

Tic Id, far hor. that a bribe is nevertheless a bribe because jta payment ia post 
poned When a bribe has been given, it is immaterial^ o iaq ^ ^ h at lfany • 
effect the bribe had on the mind of the receiver and whether 
thereby to reoom nend to the plaintiff an arrangement with the appellant whioh 

ho wo aid not otherwise have recommended. 

Ilirrinritw v. Victoria Graving Dock Compdnii ())and Shipway v Broadicood 
(2) reforred to. 

Held, further, that a contract induoed by fraud is only voidable, and the re- 
melv bv rescission is open onlv so long as the pirties can be restored to the 
relative position which they original'y oconpied. 

Urq'hart v Mie.phC'Sox '3) followed 

v LviUn and Varth Western Railway Confany (4) referred to. 

A^PKATj by Tndra Nath Banerjee, the defendant No. 1. 

Tho plaintiff. "E O. "Rooko, wss tbo owner of a one-sixth share 
of the rlar-patni right of Mouznh .Tote .Tanki On the 98fch [82] June 

1898 the defendant No 1. Tndra Nath Banerjee, obtained from the 

owners of the remaining five c ixth c hare a lease. On the 3rd June 

1899 tbo defendant No. 1 instituted a suit for partition against the plaintiff. 
Shortly after tbo in c tihition of this partition suit, the defendant No. 2 
one Bejov Gohinda ChaUerji, approached the plaintiff and, on certain 
representations made to him. induced him to compromise the suit which 
was finally withdrawn on the Rhh Tune <1899. In the compromise it wa 9 
agreed that the plaintiff should give the defendant No. 1 a mokarari lease 
of the mineral rights in his one-sixth share of his da*-\)atni interest and the 
lease was accordingly duly drawn up, executed and registered on the 81st 
September 1899. Subsequently, on the 18th August 190* relying on the 
mokarari lease, the plaintiff instituted a suit against the defendant No. 1 
for arrears of royalty due under the said lease. This suit was d'oroed by 
the Mumif in the plaintiff’s favour, and. on the 27th August. 1906. the 
appeal preferred in tho same was dismissed. On the 27th June 1905 
the plaintiff instituted a f econd suit against the defendant No. 1 for reco¬ 
very of a part of tho lakhfti lands to which he was entitled under the 
mukarari lease of 1899 and of which the plaintiff alleged he had been 
dispossessed. On the 31 sh January 1906 the Munsif dismissed this suit 
which on appeal was also dismiccod hv the Subordinate Judge on the 6 th 
August 1906. Before the hearing of the appeals ip the aforesaid two suits, 
tho present suit was instituted on the 4th Mav 1906 by the plaintiff against 
tho defendant to set a Q ide tho said mokarari lease on the ground ot 
fraud, tho fraud alhged being that, some time after tho execution of the 
said lease the defendant. No. 1 caused the payment of Rs. 500 to he made 
to the defendant No. 2 ns a bribe or sporet. commission in respeot. of ser¬ 
vices rondor.'d by tho latter during the negotiations which led up to the 
compromi c o and the lea^o. and in which he purported to net as the plain¬ 
tiff s soivant or agent. This suit was decreed with costs hy the Suho^di- 
natodudgo. I he defendant No. 1 , thereupon, appealed to the High 

„ >. Dr -r.Jiow (xvUh him Pabu D. N Cknkrabartv 
„ \ or £ rfTa ,. Nfl / h Selt nni1 Pobu Stilniha b'oth PaHtl (or the 

appe an .. \o ’and on which the plaintiff relied has not been sufficiently 

V A* ^cumhent on the plaintiff to have 


(1) (1878) L R f Q R. D. 549. 

<2) [189.4] IQ. B. 369 


<91 MF7P1 L R. 3 App Caa. 881. 
(41 11871) L. R. 7 Ex. 26. 
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done so, if he intended to rely on the fraud. The plaintiff in the two 
suits, whioh he prosecuted up to the Court of Appeal, had based his claim 
on the lease and he has now alleged that this lease has bs^n granted by 
him in consequence of fraudulent representations made to him. He has 
by his conduct waived his right to treat this as a fraud. Further, this 
suit is barred by limitation, as it has been instituted after three years 
from the date of the alleged fraud. The present suit is one for avoiding 
or cancelling a lease and not for damages. The plaintiff has had confer¬ 
red on him certain advantages by the defendant No. 1 in return for other 
advantages to the said defendant and he did not offer to give up these 
advantages. It is quite impossible to restore the parties now to their 
former position. The sum of Rs. 500 which has been paid to the defend¬ 
ant No. 2 under the orders of the defendant No. 1, was not paid as a bribe 
or commission. 

. Babu Omakali Mookerjee and Babu Joy Gopal Ghosh t for the 
respondent. Cur. adv . wit. 

BichabdSON J. The plaintiff in this oase has one-sixth share of a 
dar-patni comprising Mouzah Jote Janki. The defendant No 1, Babu 
Indra Nath Banerjee, obtained from the owners of the remaining five- 
sixth share of the dar-p^tni a lease of that share as se-patnidar. The lease 
is dated the 28bh June 1898. On the 3rd June 1899, the defendant No.l 
instituted a suit for partition against the present plaintiff, Mr. Rooke, 
which suit was terminated by a compromise and withdrawn on the 8th 
June 1899, each party paying his own costs. It appears that under the 
compromise Mr. Rooke agreed to give the defendant No. 1, a mokarari 
lease of the mineral rights in his share of dar-patni interest. That lease 
was duly drawn up, and it was executed and registered on the 21st 
September 1899. Mr. Rooke brings the present suit to set aside [84] 
the lease on the ground of fraud, the fraud alleged being that some time 
after the execution of the lease, Babu Indra Nath Banerjee caused a sum 
of Rs. 500 to be paid to defendant No. 2, Bejoy Gobind Chatterjee, as a 
bribe or secret commission in respect of services rendered by the latter 
during the negotiations which led up to the compromise and the lease, 
and in which he purported to act as Mr. Rooke’s servant or agent. 

It is admitted that the amount stated was in fact paid to the defen¬ 
dant No. 2 under the orders of the defendant No. I sometime between 
November 1899 and February 1900; but it is denied that the money was 
paid as a bribe or commission. An entry of the payment was made in the 
accounts of the defendant No. 1, under date the 23rd August 1900. Mr. 
Rooke asserts, and the statement may be accepted, that the payment came 
to his knowledge on the 20bh April and 1st May 1906, owing to disclosures 
made on those dates in the course of the evidence given by certain witnes¬ 
ses in another suit. To conclude this brief sketch of the facts, it may be 
stated that Mr. Rooke on the 18th August 1904 instituted, against the 
defendant No. 1, a suit iNo. 1462 of 1904J for arrea.rs of royalty due 
under the lease of 1899. The Munsif’s judgment in Mr. Rooke’s favour 
was pronounced on the 27th January 1906, and the Subordinate Judge’s 
judgment dismissing the appeal on the 26th August 1906. On the 27th 
June 1905 Mr. Rooke instituted another suit lNo. 126 of 1905J against the 
defendant No. 1 on the allegation that the latter bad dispossessed him of 
part of the lakheraj lands to which he was entitled under the lease of 
1899. The Munsif’s judgment dismissing the suit was pronounoed on 
the 31sb January, the appeal by Mr. Rooke being dismissed by the Sub- 
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ordinate Judge on the 6th August 1906. Mr. Rooko apparently contested 
both these suits on appeal relying on the lease of 1899, though the appeals 
come on for hearing after the date on which the present suit was institut¬ 
ed (the 4th May 1906). 

I turn now to the terms of the lease of 1899. The lease 
was a permanent lease of the lessor’s underground rights in 
respect of the coal in his share of the dar -paint. No salami 
(85] was paid, but the defendant No. » agreed to admit Mr. hoove’s l .like- 
raj rights (about which there had been some dispute) in 99 bighas of land 
in Mouzah Jote Janki compiled in six plots described in tlia Schedule. 
The plots adjoin one another and form therefore a compact block. The 
rate of royalty provided by the lease was six annas per ton for steam coal, 
the plaintiff being entitled to one anna per ton in respeot of his one-sixth 
share of the dar-patni subjeot to a minimum of Rs. 72 a year. 

The learned Subordinate Judge has given the plaintiff a decree setting 
aside the lease and directing the plaintiff to refund to the defendant No. 

1 the amount of Rs. 108 recovered by him in Suit No. 1462 of 1904 on 
account of royalty under the lea c e, and prohibiting the plaintiff from 
executing his deoree in that suit. From this decree the defendant No. 1 

appeals. 

In the first place it is contended for the appellant that the plaintiff 
does nob sufficiently set out iu the plaint the fraud he alleges, or that the 
fraud found by the Subordinate Jiulgo is a fraud of some different kind 
from the fraud alleged in the plaint. We think t hat there is no substance 
in this contention, and that it is sufficiently refuted by a reference to 
paragraphs 13 and 14 of the plaint. 

It is next urged for the appellant that the suit is barred by limitation 
under Article 95 of tho Second Schedule of the Limitation Aot. Mr. Rooke 
admits that shortly after the execution of tho lease of the 31st September 
1899, he had reason to suspeob that the lease had been obtained by fraud ; 
bub he says in effeot that he had no certain information on the subject on 
which he could aot before tho disclosures of April and May 1903. We 
think that this is a good answer to tho objection under consideration. 
Mr. Rooke had no substantial ground to go upon until he came to know of 
tho payment whioh had been made to Bejoy, and until thon it appears to 
us that the fraud alleged did not become known to Mr. Rooke within the 
meaning of Article 95. Mere suspicion is not knowledge. After the pay¬ 
ment was disclosed thore was no delay on Mr. Rooke's part iu bringing 
this suit. We are clearly of opinion that tho suit is not barred by limitation. 

[86] Then, again, on the principal questions of fact involved, we 
think we must accept the conclusions arrived at by the learned Subordi¬ 
nate Judge. There is no doubt in our minds that during tho negotiations 
which preceded tho lease, defendant No. 2, Bejoy, was a servant or agent 
of the plaintiff, Mr. Rooke, and that it was Bejoy’s duty to do tho best he 
could for Mr. Rooke, uninfluenced by any considerations of his own inte¬ 
rest. The faot that it is admitted that the money was paid does noo alter 
the oharacber of the payment. Asked to explain why the money was paid, 
the defendant No. 1 himself said : “ 1 never paid any money to Bejoy to 
bring about the compromise, but I direotod payment of Rs. 500 to Bejoy 
out of Jobe-Janki funds as a present or reward -call it dalali or call it 
anything—beoause Bejoy expected me to pay him something : because 
Bejoy asked me if I would not show him some favoui now that I was in a 
position to work my plan.” Wo have already stated that the position of 
Bejoy appears to us to he dear. He is nob a mere go-between, he was 
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tbe servant of the plaintiff. The fact that the money was paid after 
the lease had beeu executed is immaterial it it was paid, as we think 
it was, in accordance with, or as the result of some previous arrange¬ 
ment or understanding between the appellant and Bejoy, there being 
evidence on the record to show that such an understanding exited. 
There is the evidence, ior instance, of Apurbauand Roy, a servant 
of the appellant, who said in suit No. 267 of 1904 in the Subordinate 
Judge’s Court “I know Bejoy Chatterjee. He was Mr. Hooke’s Manager 
for a'l aflairs. The meaning of which is that I heard he was his Chief 
Officer. Bejoy had conversation with Mr. Rooko about the settlement of 
his 2 annas, 13 gundas, 1 cowri, 1 krant share. He said, I can bring 
about the settlement if you can pay me dalali (brokerage). He did 
not tell the amount of the brokerage. He said he won’t do it unless 
brokerage was paid. I told this to the plaintiff." 

In his evidence in the present suit, Apurbanand makes the 
following statement:—“I met Bejoy before the settlement by 
Mr. Rooke with Indra Babu and had a talk with him about it. 
Bejoy said that he could settle the matter with Rooke if I (he; [87] 
obtained something for - his troubles. I informed Indra Babu about 
Bejoys demand, and he replied that that would be seen hereafter 


Indra Babu himself says that he refused to accept Bejoy’s offer, but 
there is the evidence of his own servant that he left the matter open for 
future determination. 

The evidence of Umesh Chandra Mukherjee, witness for the plaintiff, 
who was formerly a mohurir of the defendant No. 1 in the days when he 
practised as pleader at Burdwan, may also be referred to in connection 
with the relation of Bejoy to the plaintiff. 

On the evidence we see no reason at all to doubt that payment in 
question had a corrupt taint, and that the understanding, - express or tacit, 
which existed in regard to it during the negotiations, placed -Bejoy in a 
position in-which his personal interests conflicted with his duty to his 
employer. A bribe is nevertheless a bribe, because its payment is post¬ 
poned and the expectation of a bribe or reward from the appellant gave 
Bejoy a motive or incentive for acting contrary to his duty. 

But, then, it is said that the negotiatons were not in fact affected 
by the payment or understanding with regard to it. There is, however, 
good authority in support of the proposition that when a bribe has been 
given it is immaterial to enquire what, if any, effect the bribe had on the 
mind-of its receiver. I refer to the cases of Harrington v. Victoria 
Graving Dock Compay (1) and Shipway v. Broadwood (2). The salutary 
rule laid down by these cases applies equally to the expectation of a bribe. 
In the present case, therefore, it is immaterial to oonsider what effect tbe 
expectation of this payment had on the mind of Bejoy, and whether he 
was influenced thereby to recommend to the plaintiff an arrangmenb with 
the appellant wbioh he would nob otherwise have recommended, There 
is moreover, the further Consideration that the money subsequently given 
bd Bejoy might, if there bad been no understanding between hlta and the 
appellant, have been paid to the plaintiff as salami. 

[88] Before leaving this part of the case, 1 may add that it to 'idle 
toLthe appellant to say that payments of this kind are.made, eyerylid^ y 

tt) (ltyfe) U R% 8 . Q. B. V. 649. ' 12} $ 
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1909 When they are brought bo light and come before a Court of Jusbice, they 
auq. 2 . must be treated as what they are. Payments in the nature of a bribe or 
—~ secret commission are open to the greatest reprehension. 

qvil^ Put when all this has been said, it still remains to oonsider whether 
— the present suit— a suit for rescission—is maintainable in the ciroum- 
37 C 81—3 stances. 

CO. 810«14 It was argued on behalf of the appellant that Mr. Eooke, though he 
C. W. N. 0 . had. instituted this suit, and thereby eleoted, so far as it lay in his power 

to do so, to rescind the lease, nevertheless, by reason of the fact that he 
subsequently prosecuted one appeal and defended another on the footing 
that the lease was a valid and subsisting lease, was precluded from seeking 
to resoind the lease. That contention appears to mo to be difficult to 
support. I am disposed to think that the determination to resoind was 
definitely made on the 4thMay 1906 and that what was done subsequently 
in the suits previously instituted would not affeot that determination. For 
the appellant, reference was made in this connection to the case of Clough 
v. The London and North Western Railway Company flj, an authority 
which, in my opinion, is not of muoh assistance to the appellant in the 
present oircumstances. It might be said here that the plaintiff’s action 
in tho two appeals was merely inadvertent, the suits having been institut¬ 
ed, and the appeals preferred before the present suit was instituted. It 
seems unreasonable to supposo that what ocourred was sufficient to deprive 
the plaintiff of his right to prooecd with a suit already instituted. 
It is unnecessary, however, to oxpress a definite opinion on the 
point, because there appears bo be a broader ground on which this suit 
should bo dismissed. A contract induoed by fraud is only voidable, and 
une remedy by rescission is open oftly so long as tho parties can be restored 
to the relative positions whioh they originally occupied. In tho case of 
Urquhart v. Alacphtrson (2) their Lordships of the Privy Council speak of 
189] tho ordinary principle that " contracts which may be impeached 
on the ground of fraud aro not void, bub voidable only at the option of 
the party who is, or may be, injured by the fraud, subjeot to the condition 
that the other party, if tho contraot is disaffirmed, can bo remitted to his 
former state.” Other authorities will be found cited in the text books, and 
rofeienco may bo made to Leake on Contracts, Edition 1906, at page 258. 
In the present case, it is, in our opinion, impossible to restore the appel-* 
lant to his original position. I boro is an alternative remedy to a party 
who has been induced by fraud to enter into a contraot, and that is to sue 
for damages, and we think that that is tho remedy which the plaintiff (if 
he had been well advised) should have asked for here. 

A glanoe at the leaso and at what has been done under it will make 
the position clear. In tho first place the lease does not stand altogether 
by itself. It is a part of the compromise under whioh the suit for partition 
brought by the appellant was withdrawn. The withdrawal of the suit for 
partition b> the appellant must be taken into consideration as being part 
of the whole arrangement between the parties. Then under the lease the 
plaintiff obtained an admission from the appellant of his title to the 99 

l u* ^ anc ^ men tioned above. He has been in possession of that 

an a this time. He has not, so far as wo know, offered to surrender 

,, • } ] ^ s ^ioh the lease gave him in respoot of that land ; and t 

ir y, u Ddertho lease the defendant No. 1 has laid out large sums of 
uney 3s...90,00 0 we are told on a colliery, and no sugg estion is made 

i U)ilQ71).Ii. Briffi* 20,*6. (8) (1876) L. R. 8 App Cm. 881. 
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how that expenditure or the business of the colliery is to be dealt with if 
the lease is rescinded. 

Having regard to all the circumstances, we are clearly of opinion 
that it is imposibla now to put the appellant back in his original 
position and that the plaintiff has misconceived his remedy and should 
have asked for damages. We cannot award him damages because the olaim 
tor damages was not pressed in the lower Court and there is no claim of 
that kind before us. But even if we were in a position to consider the 
question on the evidence as it stands, it is not shown that the plaintiff 
[90] sustained damage muoh in excess of the sum of Rs. 500 paid to 
Bejoy. It is clear that if that money had not found its way into Bejoy’s 
pocket, that or a larger amount might have been paid to the plaintiff by 
way of salami for the lease. But in regard to the rates of royalty, it 
does not appear that they are below the rates prevalent in the neighbour¬ 
hood. The evidence indeed tends rather to show the contrary. Nor is 
it shown that the amount of minimum royalty reserved is below the 
amount reserved in cases of this kind. It must be remembered that the 
coal had not been worked at the date of the lease. 

For the reasons indicated, we are of opinion that the deoree of the 
Subordinate Judge must be set aside and the suit dismissed. 

In the circumstances we make no order as to costs. 

Sharfudliw J. I fully agree with the remarks of my learned brother 
and fully ooncur. 

Appeal dismissed. 


37 C. 91 (=14 C. W.N. 49=5 I. C. 29=11 Cr. L. J. 23). 

[91] CRIMINAL REVISION. 

Before^Mr. Justice Coxe and Mr. Justice Byves. 

Kalu Mirza v . Emperor.* v 

[12th August, 1909.] 

Security jor good behaviour—Joint inquiry against members oj a gang—Admissibility of 
evidence of association with a gang and oj acts by the members thereoj—Inquiry into 
the Jitncss of Sureties—Rejection on the report of <i subordinate Magistrate or police 
officer—Order of Judge on reference , contents of—Criminal Procedure Code (Act V of 
lb98) ss . 117 122, 123 (3), 8b7, 421— Evidence Act ( I of 1872) s. 11. 

An order under s. 128 (8) of ike Criminal Procedure Code should show on the 
face of it that the Sessions Judge has considered the case of each acoused on its 
own merits and separately from that of the others, even if suoh order need not 
oontain all the details required by s. 367. 

Jamait Mulltch v. Emperor (1) referred to. 

A joint inquiry under s. 117 of the Criminal Procedure Code against the mem¬ 
bers of a gang formed for the purpose of habitually cheating in oonoert is not 
illegal under sub-s. \4), though they were not all oonberned together in eaoh 
of the various acts alleged against them. 

When the question is whether a person is a habitual oheat, the fact that he 
belonged to an organization formed for the purpose of habitually oheating in 
concert is relevant under s. 11 of the Evidence Act, and it is open to the prosecu¬ 
tion to prove against each person that the members of the gang do oheat. 

A surety cannot be oalled upon to state in writing what influence he has over 
the accused, nor can a Magistrate refuse to accept him on his failure to do so. 


T ‘ '^• Criminal Revision No. 670 of 1909, against the order of E. GjDrake Brook- 
man, Sessions Judge of Daooa, dated April 5,1909* 

(1) (1907) I. L. B. 85 Cal* 188, 
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Per rives 4. (Coxe J contra).— Under 8. 1*2 of the Criminal Procedure Code 
the Mag strata passing an order for .security should himself hold the inquiry 
into the fitness of the proposed sureties, and he cannot deoidetbe matter merely 
on the report of a subordinate Magistrate or of a police officer, which is not 
legil evidence. 

Queen-Empress v Priihi Pal Singh il) Emperor v. Tota (2j, Emperor v. Bal- 
want (3. , Ho Abo.bul Khan j) and Suresh Chandra Basu v Emperor (5; followed. 

[Ref: 25. C. W. N &37-S4 0. L J. 125 =61 I. 0. 323=22 Or. L. J. 19^; 25 0. W. N . 
331 6i I 0. 238 — 22 Cr L J'37i; 43 Cal. 10 -24 =>33 I.O.'QaS i 

[92] Upon the receipt of a report from the Sub-Inspector of Kotwali 
Police station, dated the 21st July 1908, containing information against 
23 persons as being members of a gang of swindlers, the Additional District 
Magistrate of Daoca drew up proceedings under section 110 of the Crimi¬ 
nal Procedure Code against them, which were subsequently amended, 
alleging teat they‘ habitually committed oheating and extortion, being 
mem hors of a gang formed lor this purpose.” It appeared from the report 
that, the gang had been in existence for the last ten years under the lea¬ 
dership of Chunnu Mian, and was gradually increasing in numbers and 
consisted then of 64 persons. The piosecution gave evidence at the inquiry 
of 47 specific acts ot cheating and extortion of various descriptions com¬ 
mitted by tue gang, during a period of four or four-and-a-half years past, 
in the town of Dacca, in outlying villages and on boats on the river. 
The accused were not all concerned in every transaction narrated, but 
different persons took part in different instances. The evidenoe of the 
approver showed that the proceeds of their depredations wore shared 
equally by the members of the gang. Tbeir ordinary modus operandi 
appeared to bo as follows. Some of the confederates ingratiatod them¬ 
selves with the v'eted victim, and then inveigled him into one of their 
dens under tb j ) pretext of scouring for him a luorafcive appointment, or 
a profitable purchase of gold, silver, jewellery, cloths or other articles, 
or a share in a profitable business. In some casos : after doing so, money 
was taken from him as pretended security for the appointment, or as 
an advance on the sale of the articles, or as a loan on the false piomiso 
of executing the nooo^avy documents. In other instances the accused 
represented to the dupe that a wealthy zemindar had come to Dacca from 
another distriot and was squandering his money in gambling, and could 
be easily ilueood of large sums by cowrie play which they exhibited. 
Shortly alter, one of the petitioners, personating the zauindar, used to 
appear on the scone richly and gaudily dressed and engage in play. The 
person duped w ts indi c d to piny, or one of the confederates playod 
for him wTh his money, and after winning a few small sums for him 
[93] protended to have lost the whole amount. In several oases money 
was foroibly taken away, and the victim turned out of doors, or he was 
drugged and robbed of all ho had. * . 

Sixteen persons wero jointly proceeded againsb, but, on the 8th 
Maroh 1909, the Additional District Magistrate discharged three of them 
and directed the others to execute bonds in the amount of Rs. 400 each, 
with three sureties oaoh in the like sum, to be of good behaviour (ot three 
ybuts, and in default to undergo rigorous imprisonment for the same term. 
The Magistrate in his judgment, after giving a summary of the evidence 
of each prosecution and defepoe witness, dealt with it in connection with 


(1) (18'.)s) All. W. N. 154 

(2) (1903) I L 11. 25 Alb 272. 

(8) (1904; I. Ii, B, 27 All, 299. 
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eaoh of the petitioners separately. Upon some of the petitioners tendering 
sureties he called for reports from the police as to their fitness, and re- acg 12 

jected them on perusal thereof without assigning any reason. In some _L. 

cases fresh sureties were offered and the Magistrate, on application ObiminaIi 

the petitioners concerned, directed a subordinate Magistrate RBVi 6iON. 

to inquire into their fitness and to submit a report, on the receipt 37 c"~ 9 l- U 
of which he again refused to accept them without stating any c. W. N. 
grounds in his order, though it appeared that he wrote the order just SI C. 29=11 
below the subordinate Magistrate’s finding and report. The sureties Cr. ^ J 23 - 
offered by the petitioners, Bharat Chunder Dey, Amiraddi, Rasik Chun- 
dor Dey and Haridas Dey were called upon by the Magistrate to state in 
in writing 1 what influence they possessed over the persons who had 
nominated them, and on their failure to do so he refused to accept thorn. 

The case of the petitioners whose sureties had been rejected was sub¬ 
mitted, under section 123 (2j of the Criminal Procedure Code, to the Ses¬ 
sions Judge of Dacca, who, by his order, dated the 5th April, modified 
the order of the Court below, in respect of the amount of the bonds and 
the number of the sureties of some of the accused. The material portions 
of his order were a? follows :— 

There ig a masg of evidence showing that the accuse l have been guilty of several 
acts of cheating and extortion. Though all were not concerned in every instance narra¬ 
ted, yet the evidence shows that they were all associ ited together and 
aoted in ooncert; different aoouced on different occasions, Hindus and 
Mahomedans indiscriminately...There is no reason to disbelieve in the [ 4] 
mam the different stories of cheating and extortion told, and that the present aooused 
were implicated. The aooused seem to have been members of a gang which had beea 
for some time at work in this town, and their profits on the whole were considerable. 

None of the aooused, who have brought evidence in their defence havo been able to 
dear themselves of associating with the rest of the gang . . The order directing 
these accused to furnish security is a proper one. Eaoh of them has been shown to 
have habitually committed acts of oheating and also of extortion, as threats were 
used when other means failed to induce the dupes to part with their money, though 
aucoess was not always attained. 

The petitioners then moved the High Court and obtained the present 
Rule. 

Mr. Monnter (with him Bab* Sar U Chunder Basak ), for the peti¬ 
tioner, Hamijuddi. Section 239 of the Code is applicable to an inquiry 
under Chapter VIII : Fran Krishna Saha v. Emperor (1) and Empress v. 

Abdul Eadir (2). Section 117 '4 does not justify a joint inquiry in a 
case like this for 47 acts differing in kind, committed by different 
petitioners, against different persons, at different places, and at different 
times for a period of over four years : Queen-Empress v. Fakirappa (3). 

Thjp “ matter under inquiry” referred to in section 117 is whether each of 
the petitioners habitually committed extortion or cheating. Where 
specific acts arc alleged in proof of habit they constitute the main evidence 
of it, and in such a case, though the fact of association as members of 
a gang is relevant on the question of habit, ‘‘the association” which, under 
clause (4), justifies a joint inquiry, is not merely membership of a gang but 
joint participation in acts charged. Association with bad characters, as 
evidence of habit , must not be confused with the association for the 
purpose of holding a joint trial. Further, the gang in this case was 
gradually increasing in numbers, but there is no evidence when the 
different petitioners became members of it. Those w-ho joined later 
cannot be said to have been associated in the acts of the other 

(1) (1903: 8. 0. w. N. 180, 184. (B) (1890) I. Ii. R. 15 Bom. 491. 

(2) (1886) I. L R. 9 All. 452. 
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members oommlbted before. Those who were concerned together in 
one or more of the 47 hransaobions may be [98] jointly prooeeded against, 
but the petitioners, who did not act in concert with the others in any 
transaction at all, were not associated with the latter within the mean¬ 
ing of section '17 (4). Thus Hamijuddi, who acted in conoert with 
some of the petitioners in tho several aots alleged against him, might be 
jointly tried with them, but he never joined the other petitioners 
in any act done by them and his joint trial with the latter is bad 
in law. This view is nob inconsistent with Srikanta Nath Shaha v. 
Emperor fl). In any case the petitioners were prejudiced by the 
joint inquiry. Each one had to meet not only the aots alleged against 
him, but praotioally the series of acts laid against the others also. 
Most of the incidents are spoken to by a single witness, _ whose 
evidenoe taken by itself might not have been held sufficient to 
prove bhe transaction, but the cumulative effect of the similar 
evidenoe of the other witnesses tended to belief in the truth of 
his story. In the next place seotion 122 of the Code contemplates an in¬ 
quiry into the fitness of sureties by the inquiring Magistrate himself. He 
cannob act on the report of a subordinate Magistrate or of a police officer, 
which is not logal evidenoe : Queen Empress v. Prithi Pal Singh (2), 
Emperor v. Tola f3), Emperor v. Balwant (4), and Suresh Chandra Basu 
v Emperor f5). An inquiry under the seotion is a Judicial proceeding 
Emperor v.Ghnhm Mustafa (6). The Magistrate is bound to give his 

own independent reasons for rejecting tho sureties : Be Abdul Khan(l). 

Section 123 fl) road with seotion 120 (2) shows that if a person does not 
give security on the date of the order, where no later date is fixed, he is 
liable to imprisonment The law thus contemplates that the party will be 
ready with his suroties on that dabo, and this viow also militates against 
the delegation of the inquiry to the police or to another Magistrate. Secti¬ 
on 192 applies only to transfer of oases of whioh a Magistrate has taken 
cognizance originally, and not to an enquiry under section 122 aftei the 
[96] closo of bhe proceedings under section 117. Seotion 5 iS has still 
less application. Lastly, the order of the Judge is bad, as ho has not dealt 
separately with tho cases of each of the petitioners in his judgment*. 
Jama't Mullick v. Emperor (8). 

Mr Euq (with him Babu Upcndra Lai Roy), for Kalu Mirza. In a 
proceeding under section 110 tho matter for inquiry is not the existence 
of a gang, bub whether a porson is a habitual cheat or extortionor. Evi¬ 
dence of bhe acts of others is nob admissible against him. 

The Deputy Legal Remembrancer {Mr. On*),, for tho Crown, (who was 
called upon only to deal with tho irregularity in tho Sessions Judge’s 
order). Tho caso of Jamait Mullick v. Emperor (8- is distinguishable as 
relating to tho judgment of an Appellate Court. An order under seotion 
123 (3) is not a judgment within sections 3l 7 and 424 of the Criminal 
Procedure Codo. The order is nob defective: seo Ro^imuddi v. Queen • 
Empress (9). 

Coxe J. Tho petitioners in this case have obtained a Rule in the 
following terms : Let the record bo sent. for . and a Rule issue upon 

tho District Magistrate to show cause why tho order binding down the 


(it linos 9 0WN sn 
(2) 1SQ8) All. W. N. 154. 

<8> (1003) I.L R 25 All. 272. 
(4) (1904) l L. R 27 All. 298. 
(5 1904) 8 0 L J. 575. 


(U'Ol l. L: R. 26 All 371. 
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(9) (1892) 1 .Tj.R 20 Cal. 368 
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petitioners for good behaviour should not be set aside, or why such other 
order in the matter should not be passed as to this Court may seem fit, 
on the ground that the case of the petitioners was not separately deilt with 
by the Sessions Judge and the Additional Magistrate in accordance with 
law, and why the fitness of the sureties tendered by the petitioners should 
not be considered by the Magistrate himself under section 122 of th • 
Criminal Procedure Code ; and let a Rule also issue on the District 
Magistrate to show cause why the petitioners should not be released on t-ho 
securities tendered for good behaviour, and meanwhile, pending the hear¬ 
ing of the Rule, let the petitioners he admitted to bail for their appearance 
whenever wanted to the satisfaction of the District Magistrate.” 

[97] It will be seen that there are three principal points for deter¬ 
mination, namely, (i) whether the order of the Sessions Judge confirming 
the orders of the Additional District Magistrate can be sustained, (ii) 
whether the petitioners should have been separately tried by the Magis¬ 
trate, and fiit) whether the sureties tendered should have been refused. 

On the first point, the learned counsel for the petitioners relies on the 
decision in the case of Jamait Mullick v. Err^eror (1), where it is laid 
down that the judgment cf an Appellate Court should show on the face of 
it that the case of each accused has been taken into cons'deration. The 
learned counsel for the Crown argues that this ruling is not applicable, 
inasmuch as the order of the Sessions Judge is not an appellate Judg¬ 
ment. Now, it may be open to doubt whether the provisions of sec¬ 
tions 367 and 424, which apply to judgments in trials and in appeals, 
govern orders under section 123, sub-section (3J. But even if they do 
not, it is only reasonable to require the Sessions Judge, in writing his 
order, to show that he has considered the case of each individual 
prisoner, as it his duty to do. Even if the order need not contain 
all the details required by section 867, still each prisoner has a right to 
have his case considered on its own merits, and the order should show 
that this has not been lost sight of. I am not entirely satisfied that this 
has not been lost sight of in the present case. 

On the second point, I am quite satisfied that the joint trial was 
perfectly legal and proper. Numerous rulings have been cited on the 
point, but the words of the section are perfectly clear in themselves and 
stand in no need of elucidation. These proceedings have been taken 
against the accused because they are said to belong to a gang of swindlers 
who (principally by means of the confidence trick) cheat ignorant people 
of their money, resorting occasionally to more drastic methods 
when the victims are mot sufficiently unintelligent. The matter 
under inquiry is whether these persons do or do not habitually 
cheat in concert as members of the gang. The confidence trick 
cannot be worked by a single swindler. It requires numbers 
[98] and these people are said to have associated themselves together 
obviously that this difficulty may be overcome. It is argued that by this 
joint trial evidence of the acts of cheating committed by one member of 
the gang is improperly used as evidence against another. The argument 
does not impress me. It can hardly be disputed that evidence of habitual 
association with habitual cheats would be admissible as evidence against 
the person so associating. Indeed, evidence of association with bad 
characters is the commonest kind of evidence in proceedings of this 
nature. If that is so, it is surely relevant to give evidence as to what 

:(1) (1907)*I. L. R. 85’Oal. 188. 
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1909 kind of people they are, with whom the accused associate, and if they 
AUG. 12. are a gang of swindlers the fact is cortainly relevant and may be 
— proved against the accused. When the question is whether a man 
Criminal is a habitual cheat the fact that he belongs to an organization formed 
revision. {or bhQ purpo30 oi habitually cheating in concert is surely relevant 

37 C. 91=14 under section 11 of the Evidence Act. If that is so, it is clearly 
C W. N 49= open to the prosecution to prove against each accused that the gang is a 
V gang of cheats, or, in other words, that the members of the gang do cheat. 

r * * It would surely be impossible to hold that it may be proved that the acou- 

sed associates with a gang of swindlers, but that it may not be proved 
against him that the members of the gang, do swindle. It appears to me 
that the existence of this gang, and the relations of each of the accused to 
it, are the matters under inquiry in these proceedings, and that, as the 
petitioners are alleged to have been associated in those matters, the joint 
trial is prefeotly legal. As to the arguments that even if the joint trial is 
legal, yet separate trials ought to have been held, that has been committed 
by the Legislature to the discretion of the Magistrate, which I have no 
desire to abridge. But in my opinion this is a case in which the accused 
persons ought certainly to have been tried together. The Magistrate says: 

“ No ono would expect every member of a gang of this sort to bo openly 
engaged in the actual execution of each individual swindle, but the 
similarity of the tactics employed, the constant association of different 
groups of this gang in similar swindles, the evidence of complicity [99] 
offered by several incidents in which members subsequently took a hand, 
and lastly tho evidence of the accomplice who proves the sharing out of 
the profits of theso tranasactions among tho different members of the 
gang,—all theso facts show clearly that for tho purpose of swindling and 
extortion the accused were mombors of one gang.” To s deal with tho 
members of a great criminal organization like this separately would, in 
my opinion, have been wholly injudicious. 

On tho third point, there aro two rulings of tho Allahabad High 
Court, that an inquiry under section 199 must bo made by the trying 
Magistrate himself. It has been contended by the learned counsel for 
the petitioners that under that section tho trying Magistrate must, 
on tho day that he docidos the case, proceed to inquire on sworn testi¬ 
mony, without tho assistance of any police or other officer, into 
the fitness of tho sureties tendered. This means an inquiry into their 
financial position, thoir character, and their othei qualification to be accep¬ 
ted as good security for the good behaviour of the accused. In tho present 
case there wore 13 persons bound down and 39 sureties required, so that 
the case itself would have boon a mete preliminary to tho inquiry into 
tho fitness of tho sureties. Of course, if this is tho law, it must bo enforced 
but it appears to me to be a superstructure out of all proportion to the 
simple words that constitute its foundation. Those words are -“A Magis¬ 
trate may refuse to accopt any suiety offered under this Chapter on the 
ground that, for roasons to be recorded by tho Magistrate, such surety is 
an unfit person.” That is all, and l think it is open to considerable doubt 
whether the section contemplates an inquiry in tho form of a judicial 
proceeding at all. It has been hold in Allahabad that such an inquiry is 
a judicial proceeding, and in tho case of Surosh Chandra Bush v Emperor 
(1) tho learned Judges disapproved of the Magistrate’s acting on a police 
r eport, which may perh aps imply that they considered that tho Evidence 

" U) (1904) 3 0. L7J. 575. _ 
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Acb applied. The point, however, does nob seem to have been fully con¬ 
sidered. 

[100] I doubb whether section 122 necessitates a judicial inquiry at all; 
but.if it does, I see no reason why such an inquiry should not be delegated 
bo another Magistrate. It was held in Uunudos Nag v. G^ganendra Nath 
Tagore (1), that proceedings under section 145 can bo transferred, and 37 C 91=14 
that, even if they could nob, section 529 (j) would cure the irregularity. 6. N. 49-= 
This principle was extended to proceedings under sections 107 by the de- 
cision in the case of Surjya Kanta Roy Chowdhry v. Emperor (2), 1 may 

refer too to Sarat Chunder Roy v. bipin Chandra hoy 13) and Ram Kis - 
sore Roy v. Dwarka Nath Sen (4J. Even assuming, therefore, that section 
122 contemplates a regular Judicial inquiry, I see no reason why such an 
inquiry alone among inquiries under the Code, should nob be subject to 
the operation of sections 192 and 528. 

Next, it is argued that the Magistrate should have recorded his rea¬ 
sons. . No doubt this is so, but I do nob think that the omission in the 
peculiar circumstances of this case justifies interference in revision. The 
Magistrate, to whom the inquiry was transferred, recorded his reasons for 
rejecting the sureties, and the orders of the Additional District Magistrate, 
rejecting the sureties, are written just below. It is clear that he accepted 
the reasons of the inquiring Magistrate and made them his own. Nor 
could he possibly have done otherwise in most of the cases on the reasons 
given. As regards several of the petitioners, it does not appear from the 
record that they offered any sureties at all. Nor is any complaint of the 
rejection of sureties made in the petition on which this Rule was granted. 

In the case of others, their sureties were called on to attend for examina¬ 
tion, but did nob do so. It has been argued that this is not a ground for 
rejection, but it appears to me that it would be wholly unsafe and impro¬ 
per for a Magistrate to accept, as seccuriby for good behaviour men whom 
he did not know himself, and who would not appear before him 
to be questioned. The only cases in which personally I would 
interfere with the rejection of the sureties are those of Bharat 
[101] Chandra Dey, Amiraddi, Rasik Chandra Dey, and Haridas Dey. In 
their cases the sureties were called on to state in writing what influence 
they had over the accused persons, and on their failing to do so their 
security was rejected. This does not seem to me at all a proper order. 


My learned brother, however, considers that those who tendered sure¬ 
ties are entitled to have an inquiry into their fitness by the trying Magis¬ 
trate. Although I am unable, with the greatest respect, to agree with 
his reasons, I do not think that I should dissent from him in directing 
further inquiry, when he deems it necessary. 


Accordingly, the case will be sent back. Further inquiry should b Q 
made into the fitness of the sureties offered by the petitioners Hamijuddi 
Chowdhry, Kalu Mirza, Madhab Karmakar, Amiraddi Miah, Bharat 
Chandra Dey, Rasik Chandra Dey, and Haridas Dey. Thereafter the Ses¬ 
sions Judge will re-hear the proceedings under section 123 of the Code, 
so far as they affect the persons, who have petitioned this Court, and have 
not been released on security, namely, Debendra Chandra Dey, Kali 
Kumar Ley, Mahendra Dey, and so many lif any}, of the seven men 
mentioned above as fail to give security. 


(1) (1905) 2 C. L. J. 614. 

(2) (1904) I. L. R. 31 Cal 850. 


(8) (1902) I. L. R. 29 Cal. 389 
(4) (1906) 10 0. W. N. 1095. 
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Kyve j . J. I agree generally on the first and second points decided by 
my learned brother, but I regret l cannot agree on the third ground. 

Under section 122 of the Criminal Procedure Code, it seems to me that 
a Magistrate should himself hold an inquiry into the fitness of the proposed 
sureties. This has been hold in the Allahabad oases already referred to , 
and I agree with those rulings. The first case ■will be found in Queen - 
Empress v. Priihi Pal Singh '.1). it was there held—' we know of no 
power which the law gives to Magistrates to call upon other persons to 
exerciso the functions which are entrusted by law to Magistrates alone. It 
is the Magistrate who is to decide whether the suroty is or is not a fit 
and proper person. ITe is to do that upon evidence and cannot do so upon 
a report furnished by another person, which is not evidence.” The same 
construction [102J appears to have been accepted by the Chief Court of 
the Punjab. In lie Abdul Khan (2), it was laid down by this Court that 
the Magistrate should not refer tho fitness of the sureties to be inquired 
into by the police. It was tbore said “the intention of.the Legislature in 
insisting that a Magistrate should record his reasons in refusing to accept 
a surety on tho ground of unfitness is that tho Magistrate should exercise 
his independent judgment ” Similarly in Suresh Chandra Basil v. Em¬ 
peror {'6), the Magistrate was dirooted himself to hold an inquiry, and his 
orders wore set aside on the ground that ho had acted on roporbs submit¬ 
ted by tho police and not on an inquiry held by himself. There are 
obvious reasons why an inquiry of this kind should not be entrusted to 
tho police. When tho polioo institute proceedings under this Chapter, 
they usually d sire that tho persons proceeded against should go to jail 
rather than that they should furnish security and remain at large. Besides, 
tho accused persons should certainly have an opportunity of meeting the 
allegations against the fitness of their sureties which they do not get if 
tho Magistrate acts on an ex parte report of the police. In this case, how¬ 
ever, the inquiry was delegated not to t he police but to a subordinate 
Magistrate. It was held in Emperor v. Balwant (4), following certain 
earlier cases, that “ tho Magistrate must satisfy himself oy legal methods 
as to tho sufficiency of tho security tendered by the person against whom 
an ouTt under sections HO and 118 of the Code of Criminal Procedure 
has been made, and that ho cannot delegate his functions in this rospeob 
to a subordinate, and cannot decido the question of tho surety being a fit 
and proper porson upon a report furnished by another person.” I think 
wo should follow those decisions. 

1 would, therefore, direct that tho oaso bo referred baok to the learned 
Magistrate to hold an inquiry himself into the fitness of the sureties 
tendered in the ea^o of the persons enumerated in the judgment of my 
learned brother, and agree in the rest of the proposed order. 

Case remandsd . 


(1) (189S) All. \Y. N. 164. 

(2) (1900) 10 0. W. N. 1027. 


(8) (1904) DC LJ. 676. 

(i) (1904) l.L. R. 27 All 293. 
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Before Mr . Justice Stephen and Mr. Justice Chatterjee. 

Narki v. Lal sahu.* 

[2nd September, 1909.] 
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Death, -presumption of—Evidence Act (I of 1872; s. 103 —Person not heard of for seven Q W. N 341 
years—Time as to when presumption arises—Onus of proof —H C L. J . 

When a person is not heard of for seven years, the pesumption that srisea 
under s. 108 of the Evidence Act is that he is dead at the time when the 
question is raised and not at some antecedent date. 

Fani Bhushan Bauerji v. Surjya Kanta Hoy Cliowdhry (1) followed. 

Moolla Cassim v Moulia Abdul Rahim \fl) referred to. 


£ Pol: 37 Mad. 440; 42 I. 0. 241=33 M. L. J. 285; Ref: 81 I.G. 449; 25 Bom. L. R 134= 
1923 A. I. R. Bom. 163=47 Bom. 451; 71 1. C. 305=43 M. L. J 725=-1923 
A. 1. R. Mad. 182.] 


Second Appeal by the plaintiff, Musammat Narki. 

The plaintiff, the daughter of one Shaik Moula Buksh Miyan, 
deceased, brought a suit for the recovery of the possession of 
certain holdings by virtue of a deed of gift from her father, 
dated the 12th August 1880, but was resisted by-the defendant, Musam¬ 
mat Phekya, on the ground that the properties in dispute were jointly 
held by Moula Buksh and his brother, Halkhori, who died in 1862, and 
that since the death of Halkhori she as the wife Halkhori’s son, Mangru, 
had been in possession of a half share of the disputed lands. 

Mangru had gone abroad about the year 1862, ten years prior to the 
death of his father, Halkhori, and had not been heard of since. Moula 
Buksh died after his brother, Halkhori, having executed a deed of gift in 
favour of the plaintiff of all his properties, including the property of which 
he was jointly in possession with his brother, Halkhori. 

The Munsif decreed the suit on the ground that Musammat 
Phekya was not the heiress, because her husband, Mangru, 
the son of Halkhori, as appeared from the defendant’s own 
[104] evidence, left ten years before the death of his father, and had not 
been heard of ever sinoe, and that the legal presumption was that be died 
during the lifetime of his father, and did not inherit. 

On appeal by Musammat Phekya, the Subordinate Judge of 
Chapra held that from the fact that Mangru disappeared ten years before 
the death of his father, the only presumption under section 108 of the 
Evidence Act was, that he was dead at the time of the present suit, and 
there was no presumption as to the time when he died, and the onus 
was on the plaintiff to prove that her father, Moula Buksh, inherited the 
full moiety of his brother, Halkhori; and that the latter’s son, Mangru, 
having predeceased his own father, and there being no evidence as to the 
time of Mangru’s death beyond the facts of his disappearance as stated 
above, the plaintiff was not entitled to succeed' except to the eight annas 
share she received from her father and two annas share which she received 
from‘Mangru under the Mahomedan Law of inheritance. On these findings, 
the Subordinate Judge modified the decree of the Munsif decreeing 

* Appeal from Appellate Decree, No 722 of 1907, against the deoree of Rajendra 
NathDutt, Subordinate Judge of Chapra, dated Jan. 31, 1907,:modifying the deoree 
of Ali Ahmed, Munsif of Chapra, dated July 2,1909. 

(1) (1907) I. L. R. 35 Cal. 25. (2) (1905) I. L. R. 88 Oal. 173. 
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ten annas share to the plaintiff and six annas share to Musarn- 
mat Pliekya, the defendant No. 3. Thereupon, the plaintiff preferred this 
second appeal to the High Court. 

Babu Dwarka Nath Mtiter , for the appellant, relied on In re Phene's 
Trusts (I) and Moolla Cassini v. Moolla Abdul Rahim (2j, as supporting 
37 0. 103=5 the view that when Mangru had not been heard of for ten years before 
n father’s death, the presumption was that he predeceased his father. 

==11 *C L J Maulavi Mahomed Mustafa Khan, for the respondent, relied upon 
138. * section 108 of the Evidence Act and the note thereon at page 573 of Amir 


Ali and Woodroffe’s Evidence Act (4th Edition], and Fani Bhushan 
Bantrji v. Surjija Kanta Roy Chowahry (3), as showing that there was 
no presumption as to tho timo of Mangru’s death, the only presumption 
being that ho was dead at the time of suit. 

Babu Dwarha Nath Mitter , in reply. 


Cur. adv , vult. 

[105] Stephen and C hatterjee, -Id. This case comes before us. 
on second appeal and tho facts admitted and found are as follows. The 
plaintiff is the daughtor of one Moula Miyan who during his life was in 
possession of a holding jointly with his brother, Lialkhori. The latter 
died first and Moula Miyan afterwards executed a deed of gift of all the 
property in question to the plaintiff. The plaintiff sues to recover 
possession of tho holding, but her claim is resisted by defendant No. 3, on 
the plea that she is tho widow of ITilkhori’s son, Mangru, and is ontitled 
to tho property in dispute jointly with the plaintiff and has been so since 
the death of lialkhori and Moula, and is now In possession. It is admit¬ 
ted that if Mangru died after Halkhori this contention is correct. All 
that we know about Mangru is that ho wont abroad about 1862, ten years 
before the death of lialkhori, which occurred in 1872, and has not since 
been heard of by those who would naturally have hoard of him if ho had 
been alivo. Under thoso circumstances, the plaintiff in order to make 
out her case must establish that Mangru died before Halkhori. She has 
not done this by evidence, and the question is whether she oan derive any 
assistance from section 108 of tho Evidence Act. If that section applied to 
the cas<> tho burden of proof would shift, and instead of tho plaintiff having 
to prove that Mangru was dead at a given time, tho defendant would havo 
to prove- that ho was then alive. Hut wo are constrained to hold that 
it does nob. In Fani Bhushan Baii'rji v. Surjja Kanta Roy Chowdhry 13), 
it is oxpressly laid down by Goidt d. that tho presumption that arises on 
a man not having been hoard of for seven years is a presumption that ho 
is dead at the time when tho question is raised, that is, in this case at the 
date ol the suit, and not at some antecedent date, that is, at the time of 
I Ialkhori s doath in 1872. The judgment of Maclean 0. J.seems, on tho 
facts monbionod in tho judgment of Geidb, d., to be to the same effect, A 
similar viow was expressed by tho Burmah Chief Comb in Moolla Cos- 
sim v. Moolla Abdul Rahim( 2) and was accepted by the Trivy Counoil. 
This is nob [106] the English Law as may be soon in the judgment in 
the leading case of In re Pham's Trusts (1) and the oases there quoted, 
and weie the matter res mteQra we are not sure that we should attribute to 
the words of section 103 the oltoob that is given to them in tho oi^ses wo 
have mentioned. As it is, however, wo have to hold that though a plaintiff 
alloging Mangru s doath in 1869 would not have had to prove it then, the 

-* " " • » — m - w - - -a 


(1) (1870) L. R. 6 Oh. App. 189. 

(9) (1906) I. 0, R. 83 0»L 113,176. 


(*) (1907) 1. L. B. 35 CU1 35. 
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present} plaintiff musli prove that he was dead three years later. This 
state of the law may give rise to some highly anomalous situation as would 
be the case had Mangru’s estate been administered in 1872. But in the 
present case the plaintiff, to make good her claim, must prove that her 
father was entitled to 16 annas of what he purported to give her, and to 
do this, must establish that Mangru died before his father which she has 
failed to do. Her father was, however, at the time of his gift entitled to 
eight annas of the properoy, and she is, tuerefore, entitled to this. In 
addition to this the Subordinate Judge has allowed her an additional two 
annas, or ten annas in all, but as there is no cross appeal we need not 
consider whether this decision is correct 

The result is that this appeal is dismissed with costs. 

‘ Appeal dismissed. 


37 C. 107 (=1 I.C. 871=13 C. W. N. 710=11 C. L. J. 254). 

[107] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Carnduff. 


Janakdhari Lal v.Gossain Lal Bhaya Gaywal.* 

[30th March, 1909.] 

Certificate of Sale Revenue Court, jurisdiction of—Public Demands Recovery Act (Bcng 

Act I of 1895) ss. 12, 15, 17, 24 , 26 —Sale by Collector, while deposit in treasury —• 

Sate by Revenue Authorities without jurisdiction—Validity of sate against bona fide 

purchaser without notice—Whether civil suit lies to set aside sale—Speculative 
Purcha ser — Hardship. 

A certificate which has been properly made for arrears actually due can 

be cancelled or modified only on the ground that the amount stated was either 

never due, or, if due, had been paid before the certificate was made ; and ss. 12 

and 15 of the Public Demands Recovery Act do nob apply when the sale is held 

without jurisdiction, the amount due under the certificate having been paid 
before the sale. r 


When the sale was held by the Revenue authorities without jurisdiction, it 
oannot be treated as one made under the provisions of the Public Demands 
Recovery Aot, and may consequently be challenged by a civil suit without 
recourse to procedure provided by the Act. 

Balkishcn Das v. Simpson (1), Baijnalli Sahu v. Leila Sital Prasad (2) and 
Harhhoo Singh v. Bunsidhur Singh (3) followed. 

Where a sale has taken place on the basis of a satisfied judgment, the satis¬ 
faction of which has been certified to the Court, the sale is void and inefiec- 
tual to pass any title even to a bona fide purchaser for value without notice. 

A Certificate Officer has authority to sell only so long as the certificate remains 

unpaid, and a duty is cast upon him by law to enter satisfaction as soon as 
payment bas been made. 


Rewa Mahton v. Ram Kishen Singh (4), Mothura Mohun v. Aklioy Kumar (5) 
and Yellappa v Ruincluimlrj (6) distinguished. 


No case of hardship arises where a person with eyes open makes a speculative 
purchase of a valuable estate for a nominal price. 

Baijnath v. Ramgut (7), affirmed by the Judicial Committee (8), followed. 


•Appeal from Original Decree No. 506 of 1907. against the 
Banerjee, Subordinate Judge of Gaya, date t August 17. 1907. 


decree of Nistaran 


(1) (1898) I L. R. 25 Cal 833. 

(2) (1868) 2 B L. R. 1 (F. 13.); 
10 W R 66 (F B.). 

(3) (1898) r. L. R. 25 Cal. 876. 

(4) (1886) I. L. R. 14 Cal. 18; 


L. R 13 I. A 106. 

(5) (1888) r. L R. 15 Cal. 557. 

(6) (1896) I. Tj R 21 Pom. 463. 

(7) (1890) 5 C. L. J. 687. 

(8; (1896) I. L. R. 23 Oal. 775.1 
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[108J Appeal by Janakdhari Lai. tho defendant No. 7. 

Tho plaintiff, Mohant Ooccain Lai Bhaya Gnvwal, alleged that the 
copses having become due from him in respect of Monza Rachunathpur on 
account of March hist 1905, certificates were issued under bhe Public 
Demands Recovery Act; that ho deposited the amount duo under the 
certificate on the 28th July 1905, as also the cesses due for the June hist 
with interest, hut the Collector notwithstanding tho deposit sold the 
Monza for the arrears of June hist. He thereupon brought this action for 
a declaration that tho auction-sale of the Monza held by the Collector 
under tho Public Demands Recovery Act, on tho 18th December 1905, 
was illegal and invalid, and for the possession of the property from the 
purchaser, Janakdhari Lai, on the ground that there being no arrears 
due, a valid certificate under the Act could Dot have been issued, and all 
proceedings based on such invalid certificates were void and inoperative. 

Tho Subordinate Judge found that the certificate wa c , as a matter of 

fact, mado not on the 96th July 1 1905, hut on the 11th August 1905. on 
which date an entry was mado in the order-sheet initiating the certificate 
proceedings, and there being no arrears due on the date on which the 
certificate was issued, ho held that tho Collector had no jurisdiction either 
to issue a certificate or to execute it; and he accordingly set aside the 
sale and mado a decree in favor of the plaintiff. 

Janakdhari Lai, thereupon, appealed to tho High Court. 

Babu Umakali Mukcrjcc (with him Babu Kuhrant Sahai), for the 
appellants. Certificate on the record shows that it was mado on the 11th 
August 1905. The sole remedy of plaintiff was under seotion 12 and 
failing that under section 15 of tho Public Demands Recovery Act. 
When a salo has been held by a Collector under tho Publio Demands 
Recovery Act, although the amount duo under tho certificate has been 
previously deposited in the Treasury, the sale is null and void, even as 
against a bona ftdo purchaser for value without notice: Ret oa 
Nahton v. Fain Kishrn Singh (l) and Vothura AfoHun Ghost 
[109] Mondal v. Ahho'i Kumar Mittcr' (?■) and Yellapva v. Ramchandra 
(3) cited. This was a case of great hardship of an innocent purchaser 
buying property from a purchaser at an execution sale. 

Babu Prokadi Chnndcr Sarhar % for the respondent, intimated to the 
Court that, ho had no instruction to appear in the matter. 

Mooktcr.tre and Carndufp JJ. The subject-matter of the litigation 
out of which tho present appeal arises is Monza Raghunathpur in the Dis¬ 
trict of Cava. 1 ho plaintiff-respondent commenced the action for decla¬ 
ration that the salo of tho Monza held by tho Collector under the Publio 
Domands Recovery Act, 1895, is a nullity, and for recovery of possession of 
the property from the purchaser. It, appears that on the 26th July 1905 
the Collector made a certificate for recovery of Rs 15-1 as arrears of road- 
cess fo. tho Juno hist of that year. The plaintiff deposited in tho Treasury 
wo days later the entire amount due. This fact, however, was overlook¬ 
ed ani a noticoundor section 10 of tho Public Demands Recovery Act of 
— sorve ^ on tTo 97th August on the basis of the certificate 


(1) (1886)- 1. Ij. r. 14 Cal. is • L p is 
I. A. '106. * ’ 


i2) (1888) I. L. R. 15 Cal. 557. 
(?) H896) 1. L. R 21 Rom. 466. 


680 



VIIJ JANAKDHARI LAL V, GOSSAIN LAL BHAYA GAYWAL 37 Cal Ill 


previously made. The property, which is now valued at Rs 6,000, was 
sold on the 18th December following, and was purchased by Sheo Sahai 
Lai for Rs. 100. The sale was confirmed on the 20bh February 1905, and 
the purchaser on the 28bh June 1906 transferred the property for Rs. 500 
to Janakdhari Lai.• On the 2nd January 1907 the plaintiff commenced 
the present action for declaration of his fc tle and for recovery of posses¬ 
sion. He joined the Secretary of State for India in Council as the first 
defendant, Sheo Sahai Lai, the purchaser at the certificate sale as the 
second defendant, some mokuraridars as the third, fourth, fifth and sixth 
defendants, and the transferee from the auction-purchaser as the seventh 
defendant. The claim was resisted by the seventh defendant 
alone, substantially on the ground that arrears of cesses were due, 

[110] that the sale had been rightly held, and that in any event, it 
co»ld nob be set aside, as against a bona file purchaser for value without 
notice. The Subordinate Judge in the Court below found that the certifi¬ 
cate was as a matter of fact made, nob on the 26th July 1905, but on the 
11th August on which date an entry was made in the order-sheet initi¬ 
ating the certificate proceedings. He concluded, therefore, that on the date 
on which the certificate was made there were no arrears due, and that, 
consequently, the Collector had no jurisdiction either to issue a certificate 
or to execute it. In this view, he set aside the sale and made a decree in 
favour of the plaintiff which entitled him to recover possession. The 
seventh defendant has now appealed to this Court, and, on his behalf, it 
has bee* contended, first , that the certificate was made on the 26th July 
1905, and not on the 11th August, as held by the Subordinate Judge; 
secondly , that the only remedy of the plaintiff was by proceedings under 
sections 12 and 15 of the Public Demands Recovery Act; and, thirdly , 
that even if a regular suit is held to be maintainable, the plaintiff is not 
entitled to any relief on the ground that the sale took place no the basis 
of a satisfied certificate. 

As regards the first ground taken on behalf of the appellant, wo are 
satisfied that the view taken by the Subordinate Judge is erroneous. 
The copy of the certificate on the record shows that it was initialled by 
the certificate officer on the 26th July, and there is no foundation for the 
speculation of the Subordinate Judge that the entry of the date was subse¬ 
quent to the actual making and signature of the certificate It is perfectly 
true the date is nob entered in the space provided in the printed form for 
that purpose ; nor is the amount due mentioned in the place where it 
ought to have been made. Bub these defects do nob, by themselves, afford 
any basis for suspicion that the certificate was subsequently made and 
deliberately antedated. We must consequently hold that the certificate 
was made on the 26bh July 1905. 

The second ground taken on behalf of the appellant raised 
the question as to the remedies open to the plaintiff after the 
certificate had been made. It is argued on behalf of the 

[111] appellant that the sole remedy of the plaintiff was to file a 
petition of objection to the certificate under section 12 of the Public 
Demands Recovery Act, and if he was defeated on such an application, 
be might institute a suit in the Civil Court under section 15. In our 
opinion, there is no foundation for this contention. Section 12 contem¬ 
plates a case in which an objection is taken that the judgment-debtor is 
not liable to pay the whole or any part of the amount for which the 
certificate has been made and filed against him. Section 13 provides 
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1909 that the certificate offioer may set aside, modify or vary the certificate if 
MARCH 80. the petitioner establishes his denial of liability. It is manifest that the 
- procedure provided in section 12 is open only wh°n the judgment debtor 

is m a P° si ^ on to allege and P roVQ that there W0re no arrears hue ^ rom 
him at the time when the certificate was made, or that a smaller amount 
87 C. 107=1 than the one in respect of which the certificate was made was due. 

I* 871=13 Section 12 has no application when the judgment-debtor admits that 
*11 0 L J the cer t'fi ca te was rightly made, but alleges that the amount of arrears 
2B4. has b 0en subsequently paid. Section 15 has precisely the same scope, 
and entitles the judgment debtor to maintain an action for cancellation 
or modification of tho certificate. A certificate which has been properly 
made for arrears actually duo cannot be cancelled or modified, because 
the demand has been subsequently satisfied. Th ; s, we think, is reasonably 
plain from section 17, sub-section (1), which provides that no certificate 
duly made shall be cancelled by a Civil Court, otherwise than on the 
ground that the amount stated in tho certificate was actually paid or 
discharged before tho making of such certificate, or that no part of the 
amount stated in tho certificate was due by the judgment-debtor under 
the certificate. In other words, a certificate can be cancelled only on 
the ground that the amount stated was either never due, or, if due, had 
been paid before the certificate was made. Section 12 and 15, therefore, 
havo obviously no application to tho circum c tances of the present litigation, 
in which the contention of the plaintiff is, not that the certificate was 
improperly made, but that tho sale was hold without jurisdiction, because 
[02] the amount duo under the certificate had been paid before the 
sale was held. We must, therefore, overrule the objection of the appel¬ 
lant that the sole remedy of the plaintiff was by an application under 
section 12, or by a suit under section 15. In the view wo take, neither 
of these courses was open to tho plaintiff. It is, therefore, unnecessary 
to consider whether, if either of these courses had been open to the 
pla’ntiff, that could havo been rightly treated as his exclusive remedy. 
Tho decision of their Lordships of the Judicial Committeo in Bal Kishen 
Das v. Simpson (l), as also the earlier decisions of this Court in Baijnath 
Sohu v. Lala Sital Prosod (2) aud Uarkhco Singh v. Bunsidhur Singh 
(3), tend to support the proposition that if circumstances aro established 
whioh show that tho salo has boon held without jurisdiction, tho sale 
cannot be rightly treated as ono made under the provisions of tho Act, 
and may consequently ho challenged by a civil suit without recourse to 
the procedure provided in the Act; in other words, in a caso of this 
description, as thoro is no foundation for tho exercise of jurisdiction by the 
Kovenuo authority, tho person injuriously affected is not deprived of his 
remedy by recourse to tho ordinary law. As wo have already indicated, 
however, in tho ca c o before us, the plaintiff was not entitled to proceed 
under either section 12 or i5 of tho Public Pemauds Recovery Act. 
Tho second ground urged on behalf of the appellant cannot, therefore, be 
supported. 

Tho third and last ground taken on behalf of tho appellant raises 
a question of some nio-ty, namely whether, when a salo has been held 
by the Collector under tho Public lVmands Recovery Act, although the 
amount due under tho certificate has boon previously deposited in tho 
Treasury, tho salo is null and void, oven as against a bono tide purchaser 

(1) (1698) I.L. P. ‘25 Cal. 833. ft. Oft ft.ft 

(‘21 (1808) ‘2 B. L. R. 1 (F. ft.) ; 10 \V. (3) (1898) I. L. R. ‘25 Cal. 870. 
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for value without notice. Ib has been strenuously contended by the 
learned vakil for the appellant that the sale cannot be set aside, and 
he has placed reliance upon the cases of tlewa Mahton v. Ram 

[113] Kishei Singh (1), Moth'&ra Mohun v. Akhoij Kumar (2) and 
Yellappa v. Ram Chandra (8). The substance of his argument is that as 
soon as the certificate has been properly made, the certificate has, upon 
the authority of the decision in Puma Chandra v. Dina Bandhu (4), 
the same force and effect, to all intents and purposes, as a final decree of 
a Civil Court, and that the purcharser in execution of a satisfied decree of 
a Civil Court is not liable to have the sale cancelled, if he is a bona fide 
purchaser for value without notice. This argument raises two queskons 
of considerable importance, viz., first , as bo the precise effect of 
a sale in execution of a decree of a Civil Court which has been satisfied 
before the sale takes place, and, secondly , whether the rule applicable to 
sales in execution of decrees of a Civil Court governs in this matter sales 
under the Public Demands Recovery Act. 

Now, so far as the first of these two questions is concerned, ib is 
clear that the proposition for which the appellant contends is too broadly 
stated, and is not supported by the authorities upon which reliance is 
placed. Ib is perfectly true that so far as a sale in execution of a money 
deoree is concerned, the reversal of the decree subsequent to the sale does 
not affect its validity, if the purchaser at the execution sale is a person 
other than the decree-holder himself. This principle was affirmed by Sir 
Barnes Peacock in Jan Alt v. Jen Ali (5), in the case of sales in execution 
of- ex -parte decrees which are subsequently vacated and was then applied 
to cases of sales in execution of decrees which are subsequently 

reversed on appeal: Zainulaodin v. Muhammad Asghar (6), Dorasami 

v. Annasami (7), Chandan v. Ramdeni (3) and Set Omed Mai v. Srinatk 
Roy (9). Ib has also been ruled that there is no real distinction in 

this respect between an auction-purchaser at a sale in execution 

[114] of a money decree and an auction-purchaser at a sale in 
execution of a mortgage decree : Mukhoda Dassi v. Gopal Chunder 
Dutta (10) and Shivlal v. Shambhu Prasad (il). The principle is based 
upon weighty reasons explained by Lord Redesdale in Rennet v. 
Eamill (12), in which that learned Judge pointed out that a purchaser 
has a right to presume that the Court has taken the steps necessary to 
investigate the rights of the parties, and that on that investigation, ib has 
properly decreed a sale ; see also Bowen v. Evans (13) where Sir Edward 
Sugden observed that ib was of the greatest importance that sales made 
under the authority of the Court should net be lightly set aside. The 
principle in question was affirmed by the House of Lords in Bowen v. 
Evans{ 14) and Tommey v.White{15), and by the Supreme Court of the Unit¬ 
ed States in Beauregard v. New Orleans (16) and Griguon v. Astor (17). 


(1) (1886) I. L. R. 14 Gal. 18 ; I*. R. 13 
1. A 106 

(2) (1888) I. L. R. 15 Gal. 657. 

(3) (1896) I. L. R. 21 Bom. 463. 

(4) (1907) I.L.R.-34 Cal. 811; 5 G. L. J. 
696. 

‘ (5> (1868) I. B. L. R. 56 A. 0. 

(6) (1887) L. R 15 I. A. 12 

(7) (1899) 1.1*. R. 28 Mad. 308. 

(8) (1904) I. L. R. 31 Cal. 499. 


(9) (1900) I L. R. 27 Cal 810. 
(10) (1899; I. L R 26 Cal. 734. 
(U) (1905) I. L. R. 29 Bom. 435. 

(12) (1803) 2 Soh & Lef. 566. 

(13) (1844) 1 Jones & LaTouohe, 

(14) (1848) 2 H. L. 0. 257. 

(15) (1850) 3 H Xi.0. 49. 

(16) (1855) 18 Ho.ward 497. 

(17) (1844) 2 Howard 219. 
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1909 Wo do nob refer to these decisions as authorities in any way binding upon 
March 80. this Court, but simply as indicating that the doctrine that the reversal 

or modification of a judgment does not invalidate the sale, nor divest the 
title of the purchaser, is based upon the perfectly intelligible principle that 
a purchaser at a judicial sale is not compelled to go behind the judgment 
37 C. 107=1 or tit creo and investigate the facts upon which it was rendered. The 
fl W 8 N 1= 710 9 Uu ~ fc i° u » however, still remains, whether a sale in execution of a judgment 
«ll C L. J which has been satisfied, in so far as a bona fide purchaser without notice 
254 . is concerned, is entitled to be placed in the same category as a sale in 
execution of a decree which was in existence and full force at the time of 
the sale, but is subsequently reversed. It is manifest that upon principle 
there is a substantial difference between the two classes of cases. In the 
hist olass of cases, there is a subsisting judgment which it is the duty of 
the Court to execute, bub which is subsequently set aside because 
made cx parte or reversed on appeal ‘ because erroneous on the 
[ll5] merits. In the second class of oases, there is not at the time of 
the sale an unsati c fied decree whioh it is the duty of the Court to execute. 
This fundamental distinction between tbe two classes of cases has led to 
considerable divergence of judicial opinion upon the matter. In the oase 
of liewa Mahton v. Ham Kishtn (1), two persons A and 13 held cross 
decrees against each other. A, who held a decree for the smaller sum, 
took out execution, whereas under the law B alone ought to have taken 
out execution for the difference of the sums due under the doorees. Under 
these circumstances, their Lordships of the Judicial Committee held that, 
although the sale was irregular, the title of the execution purchaser, who 
was a stranger to tho preceedings, was not affected. Their Lordships 
wont on to observe as follows : A purchaser under the sale in execution 

is not bound to enquire whether tho judgment-debtor had a cross-judg¬ 
ment of higher amount, any more than he would be bound in an ordinary 
case to enquire whether a judgment upon whioh an execution issues has 
been satisfied or not. These are questions to bo determined by tho Court 
issuing the execution. To hold that the purchaser at a sale in execution 
is bound to enquire into such matters would throw a great impediment in 
tho way of purchases under executions. If the Court has jurisdiction, a 
purchaser is no more bound to enquire into the correctness of an order for 
execution than ho is as to tho correctness of tho judgment upon whioh the 
execution issues.” No doubt, tho principle thus enunoiated, taken apart 
from the circumstances of the case in which the rule was laid down, may 
be treated as of tho widest possible application, but it must not be over¬ 
looked that in an earlier part of tbe judgment, their Lordships bad point¬ 
ed out that both tbe cross-decrees bad not been brought before the Court 
for oxccution, and consequently there was nobbing to prevent A, the hold¬ 
er of tho decree for tho smaller sum, from taking out execution of his 
docreo under section 246 of tho Code of Civil Procedure of 1877. The 
Court, therefore, had amplo jurisdiction [116] to exocute the deoree 
at the instance of A, and if the Court bad jurisdiction, no question oould 
ariso as to the propriety of tho sale. Tho observations of the Judicial 
ommitUe, howrover, have been treated in subsequent oases as capable oi 
general application. Thus in Moihura Mchun v. Akhoy-Kuviar (2) and 
e appa v. It am Chandra (3), it was ruled that where a person, a stranger 
10 P 1CCCK dings, purchases property bona fide at an execution sale, his 


(l) U^O) I.L R. u Cal. 18 

W (lb-88) I. L R. 15 Cal. 657. 


W [im) I. L. R. 21 Tom. 463. 
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purchase cannot be invalidated on the ground that the decree had already 
been satisfied out of Court at the time the sale was held. This decision 
may be justified on the ground that as satisfaction had not been certified 
to the Court, the decree remained, so far as the Court was concerned, an 
unsatisfied decree capable of execution, and the Court had consequently 
jurisdiction to execute it. The cases relied on by the learned vakil for 
the appellant do not therefore, support the broad contention that when a 
sale takes place in execution of a decree which has been satisfied and the 
property of the judgment-debtor passes into the hands of a bona fide pur¬ 
chaser for value without notice, the sale cannot under any circumstances 
be set aside. The cases relied upon are at best authorities for the pro¬ 
position that the sale cannot be set aside, if the satisfaction of the decree 
has not been certified to the Court; but even upon this point, there has 
been some divergence of judicial opinion. For instance, in the case of 
Patdasi v. Sharup Chand Mala (1), it appears to have been assumed as 
obvious that as the decree in execution of which the sale took place had 
been satisfied before the sale, the purchaser, though a stranger to the 
proceedings, did not acquire any valid title [see also Bam Gopal v. Rajan 
(2)]. Again, the decision of their Lordships of the Judicial Committee 
in Ganga Pershad Sahu v. Gopal Singh (3) may lend some apparent 
support to this view. * In that case the decree-holder and judg¬ 
ment-debtor had agreed to a postponement of the sale, but the 
joint petition of the parties was by an error presented to the 
[117] wrong Court, with the result that the sale took place. This Court 
set aside the sale on the authority of Bajmohun v. Gour Mohan (4), and 
this decision was subsequently affirmed in appeal by the Judicial Com¬ 
mittee. No doubt, in that case, the decree-holder himself was the pur¬ 
chaser, but no reference is made to this circumstance as the foundation of 
the judgment. In any event, it is clear that there is no authority in our 
Courts in support of the proposition that when a decree has been satisfied, 
and the satisfaction has been certified to the Court, a sale held in execu¬ 
tion of the satisfied decree passes to the purchaser an indefeasible title, be¬ 
cause he is a stranger to the proceedings. The nearest case in the English 
Courts is the decision of Lord Hardwicke in Jeanes v. Wilkins (5). In 
that case, a creditor had the body of his debtor seized in execution under 
a capias ad satis faciendum 1 2 ; during the continuance thereof, the she¬ 
riff sued out a writ of firei facias and levied on a leasehold of 99 years. 
The question arose, whether the sale could be avoided, on the ground that 
during the existence of the capias ad satisfaciendum and the person in 
custody a fieri facias ought not to have been taken out. Lord Hard wicke 
ruled that the fieri facias could not be treated as void, that although it was 
irregular, it was sufficient to indemnify the sheriff, so that he might justify 
in an action of trespass, and that consequently the purchaser under the 
sheriff gained a good title, notwithstanding the writ might be afterwards 
set aside. This is an express authority in favour of the view that when a 
sheriff holds a sale without notice that the defendant in execution was 
then in custody on a capias ad satisfaciendum , the sale passes a good title 
to a stranger purchaser. If, therefore, there is no difference between a 
satisfaction of a judgment in fact by the payment of money and a 
satisfaction in law by taking the defendant in custody on a capias ad 
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satisfaciendum, it follows that a sale held on the basis of a satisfied judg¬ 
ment when the satisfaction has not been certified to the Court, is not void. 
The question has also been much debated in the American Courts, and the 
APPELLATE [ll8j preponderance of authority there is in favour of the view that 

a sale under a satisfied judgment is void, even though such satisfaction 
37 C. 107=1 has not been notified to tho Court, and the property has passed into the 
1- C. 871=13 bands of an innocent purchaser. The leading decisions on the point will 
=11 CL J bo found collected in Klober on Void Judicial and Execution Sales, sections 
234. * 262,203 and 289; Freeman on Judgments section 480; Freeman on 

Execution, sections 19 and 20; and Freeman on Void Judicial Sales, 
section 7 A and section 23, note 4; where it is pointed out that a sale under 
a satisfied judgment is affirmed to be void in Wood v. Colvin (1), Doe v. 
Ingtrsoll (2) and Murrell v. Roberts (3), whereas such a sale is upheld 
in favour of innocent purchasers in Boren v. McGcehee (4j, Fan Campen 
v. Snyder (5), Hoffman, v. Strohecker v6) and Rtcd v. Austin (7 ). The 
ground in support of the view that the sale on the basis of a satisfied judg¬ 
ment in void is thus put in Craft v. Merrill (8). ’’ The judgment was 

the sole foundation of the sheriff’s power to sell and convey the premises, 
and if the judgment was paid when lie undertook to sell and convey, 
bis power was at an end, and all his acts were without authority and void; 
the purchaser under a power is chargeable with notice, if tho power does 
not exist, and purchases at his peril.” In another case where after full 
satisfaction of a decree by a sale of part of tLe property of the judgment- 
debtor. execution was again taken out and a sale held, Durette v. Brigg (9), 
the Court observed : When an execution has performed its office by 

extracting full satisfaction from a portion of the debtor’s property, it cannot 
have sufficient life and vigour to deprive him of tho residue and transfer 
the title from him to another.” Tho ground in support of tho contrary 
view that a salo on tho basis of a satisfied judgment cannot be 
[119] set aside as against a purchaser for value without notice is thus 
emphatically put in Mason v. Vance (10) : “ An execution, regular on its 
face, based upon a judgment equally regular and apparently in full force, 
must be regarded as a regular execution ; that, while a regular execution 
may bo voidable, it cannot bo void ; that it must operate as asufficient 
justification to officers entrusted with its execution ; aud finally, that it 
cannot be tho means of ensnaring innocent purchasers when nothing exists 
to warn them that the foundation on which it apparently rests has in faob 
been swept away.” Tub amidst this diversity of judicial opinion, there is 
unanimity upon one point, namely, that when a sale has taken place on 
tho basis of a satisfied judgment, tho satisfaction of which has been certifi¬ 
ed to the Court, tho salo is void and ineffectual to pass any title even to a 
bona fide purchaser for value without nobico. This proposition is sufficient 
for the determination of the rights of tho parties in the case now before 
the Court. 

But the second question, which calls for decision, is whother those 
principles are applicable to cases of sales under the Public Demands Reco¬ 
very Act. Hero tho form of tho nobico prescribed by the Act to be issued 
to the judgment-debtor under section 10 expressly states that the certificate 
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c b ° t . b9 ?^ ecub0d * ual0SS fche amouafc i5 P aid into the office of the Collector, 
beofcioa 26 of the Act farther provides that, in the event of payment, the 

certificate officer shall cause satisfaction to be entered upon the certificate 
as also in the Register of Certificates kept under section 24 From thf^e 
statutory provisions, it is manifest that the certificate officer has authority 
to sell only, so long as the certificate remains unpaid, and that a duty is 
cast upon him by the law to enter satisfaction as c 0 on as payment has 
been made. . In these circumstances can it be contended upon any intel¬ 
ligible principle that a sa’e may be upheld as valid, though it has been held 
in execution of a certificate which has been duly satisfied ? In our opinion 
such a view cannot possibly be supported. The [120] Secretary of State 
is the decree-holder under the Act, and the Collector is authorised to ex¬ 
ecute the certificate on his behalf. If a payment is made into the Treasury 

sufficient to satisfy the demand, it is difficult to appreciate upon what 

principle it can be seriously contended that the sale is merely irregular 

and not void because held . entirely without statutory authority" In 
this view, we are supported by the decision of this Court in Qujraj 
Sahai v. Secretary of Stati (l) where Mr Justice Pigot ruled, on 
the authority of the ca^es of ; Abdul Eaje v. Naioab Raj (2) and 
Mohan Ram v. Baboo Sh<b Dutt -3), that a sale in execution of a 
satisfied certificate is absolutely void. 'When the matter was taken 
on appeal before the Judicial Committee [ Abdul Bai v. Qujraj Sahai 

(4) ] this view was expressly affirmed. Their Lordships observed 

as follows: Upon the arrear being paid into the Treasury it be- 

comes the statutory duty of the Collector, to enter satisfaction upon 
the certificate, under his hand and signature which bn failed to do. The 
appellant argued that there being no such entry upou the certificate, his 
purchase of that date was valid. It would be a singular result if a Col¬ 
lector s neglect of his statutory duty gave him statutory powar to sell in 
execution the property of a person who owed nothing to the Government. 
That such was not the intention of the Legislature is abundantly clear. 
By the terms of the notice served upon the judgment-debtor, along with a 
copy of the certificate all that the debtor is required to do in order to pre¬ 
vent execution of the certificate, is to pay the amount of arrears demanded 
mto the office of the Collector.” These observations upon the provisions 
of the Public Demands Recovery Act of 1880 are, in our opinion, equally 
applicable to the Act of 1895. The third ground taken on behalf of the 
appellant must consequently be overruled. 

The learned vakil for the appUlant finally argued that this 
was a case of great hardship on his client—a purchaser from an 
innocent purchaser at a Government sale. With reference [121] 
to this argument, it is sufficient to refer to the weighty observations 
of Mr. Justice Pigot in his judgment in the case of Baiir-ath v. Ramgat 

(5) , which was subsequently affirmed by their Lordships of the Judicial 
Committee [Baijnath Sahai v. Ramgut Singh (6 ] : “If considerations of 
hardship could affect our decision, we should still say there were none in 
this case. The defendant with his eyes open made a speculative purchase 
of a valuable estate for next to nothing, getting it at that price, as we have 
no doubt, because no one would buy at a sale surrounded with circum¬ 
stances of such a doubtful character. If he had succeeded, as he very 
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1909 nearly did, ho would have made a very good thing indeed. He ran the 
March 30. chance of some loss or enormous profit. He must abide by the result. 

appellate The result, therefore, is that the decree of the Court below must be 
Civil. affirmed, and this appeal dismissed. There will be no order for costs as 

the learned vakil for the respondent intimated to the Court that he had 


Appeal dismissed , 


871=13 no i DSbrilc ^ ons fco defend the appeal. 

C. W. N. 710 
=11 C. L J. 

254. 
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[122] CRIMINAL REVISION. 

Before Mr. Justice Harington and Mr. Justice Chatterjee. 

Sheikh Nasur v. Emperor.* 

[30th November, 1909.] 

Penal Code (Act XLV of 1SP0) .s l'fl —Voluntarily obstructing Public Servants in the 
discharge of their public functions—Releasing property attached by Ciiil Court peons 
under distress warrants issued under the Public Dem ands Recovery Act(Beng. I of 
ISO*') and, the Village Chaukidari Act {Bt ng. VI of 1S70) s. \$—lcgality of Warrant 
—Omission to specify date of extension on the face of it—Civil Procedure Code (Aci 
V of 190S) order XXI, Rule 21 (2 )—Execution by person not named in the warrant 
—Delegation of powers by Ntizir. 

A distress warrant issued under the Public Demands Recovery Aot whioh has 
boen extended beyond the original date of return, but does ^not boar on the face 
of it the altorod date, is not a legal warrant under Order XXI, rule 24 (2) ol the 
C ivil Procedure Code. 

A warrant under seotiou 45 of tbo Village Chaukidari Aot must contain the 
namo of the person charged with the execution thereof, and oannofc be legally 
executed by any othor person delegated by tho former for that purpose. 

Whore the acousod roloasod certain buffaloes attached by the Civil Court peons, 
on tho 2nd August, under two warrants addressed to tho nazir, but endorsed by 
him to them, tho ono issued undor tho Publio Demands Recovery Aot, whioh waa 
originally roturnablo by tho 26th Ju y but had boon extended to the 8th August, 
without tho alteration of tho date appearing thereon, and tho other undor sootion 
45 of tho Villige Chaukidari Aot directed to tho nazir hut without naming any 
person thoroin as charge i with the execution of it:— 

Held, that thoy woro not guitly of an offonoo undor section 180 of the Penal 
Codo, as tho poons woro not lawfully executing tho warrants. 

[Fol. 30 l 0. s?l=l Pat Li ,T. 550 ; Ref. 93 I. 0 140=5 Pat. 210=27 Cr. L J 418= 
1926 A I.R. Pat 237.] 

A warrant was issued on the 29th Juno 1909 by Moulvi Abdus 
Samuel, Deputy Collector and Magistrate of Gaya, acting as a Certificate 
Offioor, undor the Public Demands Recovery Aot (Bengal I of 1895), for 
tho realization of arrears of cesses by the attachment of the moveables of 
one Jumlo Bibi and others. It was originally made returnable by 
the 26th July, hut it appearod from an order recorded in the order 
sheet that the C-ortificato Officer had, on tho application of the nazir to 
[123] whom it was addressed for execution, on the 93rd July, extended 
the date of return to tho 8th August. The warrant, however, did not 
contain on the face of it the altered dat \ and there was nothing to show 
that the accuse! knew of the extension. A second warrant was issued by 
tho^ame Officer as a Magistrate under soctiou 45 of the Village Chauki¬ 
dari Act (beng. VI of 19<0j, returnable on the 12th August, for roaliza- 

tv /• ?M ml “ a | l r i ev T°, a Na , ia64 of 10 °9, against tho order of R. S. Green-shields* 
District Magistrate of Gaya, dated Oot. 12,1909. 
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tion of ohaukidan salaries by attachment of the moveables of Durga Lai 
str-panch , in the first instance, and then of Abdul Aziz Khan and other 
panches. Both the warrants were sent to the same nazir for execution 
but he endorsed them to certain Civil Court peons by name. The name 
of the person oharged with the execution of the warrant under the Chauki- 
dan Act was not, however specified therein. The peons went with the 37 0 m-U 

0 , theVlll ^ f Juml ° Bibi and Abdul Aziz and att ^hed certain 0 W. N 288 
buffaloes belonging to them on the 2nd August. The petitioners who = 8 10 

were the gomasta and barah.il of the debtors, thereupon went up to the =11 «2o L J ' 

peon^as they were removing the buffaloes, and released them. 128 ' 

They were tried and_ convicted by Babu G. K. Ghosh Chowdhry 
Second Class Magistrate of Gaya, under section 186 of the Penal Code' 

sentenced, on the 6th October, to four months’ rigorous imprisonment 
and to fines of Rs. 50 eaoh. An appeal from the said conviction and sen¬ 
tence was dismissed on the 12th by the District Magistrate who however 
reduced the sentences. 1 2 

The petitioners then obtained a Rule from tbe High Court to set 

aside the proceedings on the grounds that the resistance to the execution 

was after the date specified in the first warrant, and that the resistance 

if any, in respect of the second warrant was not to the person named 
therein as charged with its execution. q 

Mr. Ahmad (with him Moulvi Mahomed Karim), for the petitioner 
The first warrant was time-expired on the face of it. It was no donhf' 
extended to the Rth August, but the extended date was not mentioned in 
J: ,«? efe . rS 0 t be Civil Procedure Code, section 148, and Order XXI, rule 
24 (2). As to the [124] second warrant, section 45 of the Village Chauki- 
dan Act requires execution of it by the person named therein and does 
nob permit delegation to others. 

Mr. Mounter , for the Crown. The first warrant was a live warrant 
on the date of its execution, though the alteration and extension of the date 
of return did not appear on the face of it. The peons were, therefore in 
fact aoting in the lawful discharge of their public functions. Tn Anand 
Lall Bera v. Empress (1) the warrant had actually expired when it was 
put in execution. In Abinash Chandra Aditya v. Ananda Chandra Pal 
(2) the date of return oi the warrant had been extended, but it is express¬ 
ly mentioned in the judgment that notice of the later date was nob given 
to the officer in charge of its execution. This oase is, therefore, also distin¬ 
guishable, as in the present instance the extension was made on the 
application of the same nazir to whom it was directed for execution. The 
nazir could himself have executed the warrant, and his knowledge of the 
fact of extension would in law be the knowledge of the peons to whom he 
had lawfully endorsed the warrant. The omission of the altered date in 
the warrant itself might be irregular under Order XXI, rule 24 (2), bub it 
would not render a warrant, which was actually in force, time expired, or 
invalidate it so as to affect the culpability of the accused under section 
186 of the Penal Code, inasmuch as the object of the warrant is 
only to inform the judgment-debtor of the decretal amount and 
costs : Emperor v. Oaneshi Lai (3) and Empress v. Amar Nath (4). 

The judgment-debtor is only concerned with the amount of his liability 
and not with the authority of the process server. As to the other warrant, 

Is true that section 45 of the Village Chaukidari Act requires the name 


(1) (1888) I. Ij. R 10 Gal. 18. 

(2) (1904)*!. Ii. R. 31 Gal. 424, 426. 


(3) (1904) I. L. R. 27 All. 258/259 

(4) (1883) I. L. R. 5 All. 318. ' 
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o( the person entrusted with its exooution to be mentioned, but a nazir 

Nov 30 has always been recognized as the proper officer for ^o Meoution of p ^ 

N U o0C ses in the mofussil in India, and bis power of delegation of his functions 
Criminal in thi3 respect to peons, by endorsement on the warrant,> 1 

revision. r 125 -i 1793 . Dharam Chand Lai v. Queen-Empress (1), followed m bheo 

37o"l22-14 Proyash Tewari v. Bhoop Narain Prosad Pathak (2). The Legislature in 
n 7 W N 282 enacting section 45 must be taken to have contemplated this power _ of 
»B I. C. 409 delegation in the case of a nazir. This seotion was not intended to deprive 
*11 Or. L. J. him o{ his general powers in this respect, and must be read consistently 
128 - with the same. Besides, it would be impossible in many cases for the 
nazir to execute personally all warrants addressed to him under the seot.on. 
Under the English Law a person whose property is seized is entitled to 
know the authority under which it is done, but the matter is not to be 
decided in accordance with English Law and precedents : Dharam Chand 

Lai v. Queen-Empress (l). , rwM . . „ _ ... , 

Haring ion and ChatieRJEE .TJ. This is a Rule calling upon the 

District Magistrate to show cause why the conviction and sentence 
mentioned in the petition should not be set aside or such other order pas- 
sed, as the oirouinstances may require, on the ground that the resistance 
was after the date specified in the first prooess, and on the further ground 
that the resistance, if any, in respect of the second prooess, was not to the 
person named therein as charged with the execution of the prooess. 

The petitioners have been oonvioted under seotion 1^6 of the Indian 
Penal Code. They appealed to the Distriot Magistrate, and the sontenoe 
passed on thorn was reduced to one month's rigorous imprisonment. They 
now ask that the conviction may he set aside on the grounds upon whioh 

the Rule was granted. 

Now tho resistance was mado to the execution of two differ nt 
warrants, one under tho Public Demands Recovery Act and the other 
under the Chaukidari Act. With respeot to the former warrant, the 
ground taken by the petitioners is that, whereas it appears on the face of it 
that tho returnable date of the warrant was July 2bth, the resistance was 
not in fact [126] offered by the prisoners until August -nd. It is 
urged on behalf of tho petitioners that, as the warrant could only 
he exeouted on or before the 26th July, there was nothing illegal in re¬ 
sisting its exooution when tho timo during whioh it could lawfully be exe¬ 
cuted had expired. The reply made by the Crown is that in faot the 
warrant had been extended until August Stir. Therefore the resistance 
was unlawful, because the warrant oould be lawfully exeouted on August 
2nd. Order XXI, rule 24, contains tho provision as to what must appear 
on tho proooss for execution, and, amongst other things, it is provided that 
in every such process the day shall be specified on or before whioh it shall 
he executed. It was, therefore, material that, the warrant should bear a 
date on or before whioh it could be exeouted. Now, assuming that Inis 
warrant had been extended to August 8th, that date did not appear on the 
warrant. Therefore the warrant failed in an essential particular, and was 
at tho timo of tho resistance, on tho face of it, not a good warrant, That 
boing so, wo think tho prisoners oould not bo convicted of voluntarily 
obstructing a public servant in tho discharge of his publio functions, because 
the discharge of the publio funotion was the execution of a warrant, and 
the warrant at the timo failed to show that it oould be exeouted at the 
time when tho resistance was offered to the publio servant. ___ 


(1) (1805) I. L. R 22 Cd. 596, 605, 607 


(2) (1S95) I Tj R. 22 Cal. 759 
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Furlib r, in oat view, the persons against whom the warrant was lfma 
sought to be executed were entitled to see the wanant nob only for the nov 80 
purpose of satisfying themselves as to the amount, but also for the purpose — 
of satisfying themselves that the person who sought to exeoute the warrant °®iMinat, 
against them was legally authorized so to do. When the warrant on the Rkv,s,on - 
faoe of it did nob ooofer t at authority to the person who sought to 37 0.722=14 
exr cute it, we oannob see how the versons who resisted bho execution 0 W. N 282 
oan be convicted under seotion 186. =6 I. C. 482 

Then wibh regard to the seoond point the question is perhaps one 3=11 S: L ' J< 
of greater uioety. The warrant was issued under seotion 45 of the 
Ohaukidan Act. The point taken is that under that seotion the person 
who is to execute a warrant [127] must be named in it, and the warrant 
oould only be executed by the person so named. In this case the warrant 
did nob specify the name of the person who was to exeoute it, and it was 
not executed by the person to whom it was direobed. In answer ft is 
contended for the Crown that the warraob was directed to the naib-naxir 
and he, by the practice, which has obtained for many years in this 
country, had general power bo delegate the execution of processes to his 
subordinates. Therefore the warranb which was executed by a peon 

subordinate to the naib-naxir was being lawfully exeouted when the 
petitioner resisted the execution. 

The words of seotion 46 of the Cha ikidari Aob run as follows, with 
regard to the particular issue of the warranb: “ The Disbriot Magistrate 
may issue his warrant for the realization of the ohaukidar’s pay from the 
members of the panchayat by distress and sale of their moveable property, 
and shall therein charge some persoo, therein named with the execution 
thereof; and upon such warrant suoh proceedings shall be had as herein¬ 
before directed to be had on any writing issued for the reoovery of any 

arrears of the tax by this Act direoted to be levied.” 

Now, on the best consideration that we can give to the words of that 
section, we are of opinion that the warrant issued under that seotion must 
00 ntain the name of the person who is to exeoute it, and thab only the 
person who is named in the warrant as oharged wibh execution can law¬ 
fully exeoute the warranb. The words in our view are sufficiently strin¬ 
gent to override any general power of delegation which a naib-nazir might 

have in cases in whioh his power has not been specifically limited by 
statute. 

For these reasons, we think the petitioners could not be eonvioted 

under seotion 186 of resisting a peon ia the execution of the warranb 

issued under seotion 45 of the Chaukidari Aob. The result is, that the 

Rule must be made absolute, the conviction and sentence set aside, and 

the petitioners, if on bail, must be directed to be released from their 
reoogniwnoes. 

Buie absolute. 
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[128] FULL BENCH, 

Before Sir Lawrence E. Jenkins , K. 0. 1. E., Chief Justice , Mr. Justice 
Stephen , Mr. Justice Mookerjee , Mr. Justice Coxe and Mr. Justice 

Chatterjee. 


Bhupati Nath Smritutrtha v. Ram Lal Mamba.* 

[ 28 th August, 1909.] 

Hindu Line—“Relinquishment m javour oj a sentient person"—Ikguest jor establish¬ 
ment oj an image and worship oj a Hindu deity. 

Tho prinoiplo of Hindu Jaw, which invalidates a gift other than to a sentient 
being capable of accepting it, does not apply to a bequest to trustees for the 
establishment of an imago and the worship of a Hindu deity after the testator’s 
death nor does it make suoh a bequest void. 

Uyendra Lal Loral v. Idem Chundra Loral (1), Bajotnoyec Dassec v. Trvyiukhe 
Mohmey Daseo i2j and Logendra-Nandtnt Lassi v. henoy Krishna Deb (8) 
overruled so far as they oonfiiot with the view of this Foil benoh. 

[Bef: 38 All 253; 32 All. 837; 41 Oal. 57: 58 All. 793; 42 Mad. 440=30 M. L. J. 576= 

49 1. 0. 742; 53 1. U. 685; 23 C. VV. H. 672; 46 Cal. 961; 72 1. C 1026=1923 A. 

I. it. Cal. GO; 78 1. 0. 1016=40 All. 130—1924 A. 1 R. All. 357, 79 t. 0 178 : 
61 i. C. 674; 90 I 0. 1004.] ' 

The reference to Full Benoh by Mifcra and BelJ, JJ. was as follows:— 

ciitra J. There in now no doubt as to the faots. Unitsh Chendra Lahiri died on 
the 26th of Juno lb'JO, having made his last will on tho Gth June 1890. Ho left him 
surviving his widow Bruja Kumaree, his mother Anandamayee, a sister hwamba and 
a cousin-Bisler bhagabaiee. They are now aead. braja kumareo died on the 27th of 
Januat) 1694 Her husbaLd had by his will, given her authority to adopt three sons 
m suocoBriou, one in default of tLo otbor, but sho did not exeroise her authority. The 
seventh defendant, Hem Chandra Lahiri, is now admittedly tho testator’s heir-at-law, 
if the true construction of his will leads to a conclusion of intestacy alter the widow’s 
and moll or s doath. 'J ho piaintifls arc the sons of tho testator’s yuru ^spiritual precep¬ 
tor) UariLath Bhattacharya, who died eithor in l'eoember 1892 or January 1898, t.e., 
about a year before the widow's death. 

Oue of the provisions made by tho testator in this will was that, if at the death of 
his widow no son or adopted sou existed oapable of taking his property, the exeoutors 
named in his will would establish an image of the goddess Kaiee in the name of his 

uio^hcir Anaudamayoe, and tho surplus income left after the worships of the family 
deities, IswartropalLov, SahgramiNarain and lswar Mah.dev, should be devoted to 

l hr.M ° l the B ° ddoss 10 b0 °' lUed Auandamoyeo Kaloe. In aooordanoe with this 
direotiou, the oxeoutors ostahlishod and consecrated in the month of Ootober or 

ica^d 0 ' mDliood U ^ lm ‘ l f 0f th0 B0ddes3 mi ‘ deo ‘ earth, and later on, in the 

ti^ iruago by one m,,do of slouo and had a temple built for its 

since been duly Luietoa^ ° Ut tb ° dlre0tl0DS in the will « aod the worship has ever 

Tho to-tutor, howover, added a dirootion in his will that “ if for anv reason the 
nZ g l °\ ,bW r (ttle ? V1 ia not established and if the income of my ZLrZis not 

s™ “ ,o ™>«»»taJrsitatjas 

meet and oouteoiation of tho imnci'nm decdarution that the trust for the establish- 

ui a'ZT r “r " >K ‘"»» ».I i*. 

<»i n!: t S: w m. So: 
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representatives of some of tha-deoeased exeoutora and trustees are algo parties to the 
suit. The suit was defended by the surviving executors and trustees. 

On the quest'on of the validity or otherwise of the bequest relating to the Goddess 
Kalee, the lower court was of opinion it was valid, und it aooordingly dismissed the 
suit. The plaintiffs have appealed from the deoision of the lower Court, and the first 

t h0 mos k ^P or ^ aD i i 2 question raised for our consideration refers to the validity of 
this bequest. The question is one ol some dilhcuity as it involves the consideration of 
the wider question. Does the text or phrase “relinquishment in favour of the donee 
who is a sentient person" in chapter i, paragraph 21 of the D*yabhaga of Jimuta- 
vahana, the text which is the foundation of the doctrine of Hindu law that a gift to an 
unborn is invalid, render a bequest for a religious purpose invalid, when the physical 
manifestation of the Hindu deity for whose worship the bequest is made was no6 in 
existence at the time of the testator’s death.? 

• the Judicial Committee of the Privy Council was dealing 

with the oaseof gifts to human beings, and applying the rule laid down in Dayabhaga, 
Chapter 1, paragraph 21, their Lordships came to the conclusion that in order to make 
a gift under a will valid, the donee, except in the case of an adopted ohild or a ohild 
en ve ntre sa mere . must be a person in existence capable of taking at the time the gift 
takes effeot. The reason for the exception in favour of child in embryo, as given by 
Willes J., who delivered the judgment of the Judicial Committee, was that by a rule 
generally adopted in jurisprudence, children in embryo who afterwards come into 
atpaiate existence are inoluded in the olasa of sentient beings. The leason given for 
the inclusion of an adopted son was that, in contemplation of Hindu law, auoh a child 
is begotten by the father on behalf of whom he is adopted and is by a fiction of law 
supposed to be in embryo at the time of the death of the person who has given an 
1130] authority to adopt either by a deed of adoption, or by a will. A Hindu deity is, 
in the contemplation of Hindus, always in existence, the establishment and oonseora- 
tion of a visible image is merely a physical manifestation. The idea of the oirth of 
any of the deities of the Hindu pantheon at the present age or oi any deity being non - 
•enttent is utterly opposed to the Hindu shasiras and Hindu religious notions. I do 
not, therefore, Bee why a gift to a Hindu deity should not be an exception in the same 
way as to a ohild in enbryo or an adopted son. 

. BequestB for charitable purposes, such as bequests for feeding the poor, for the 
establishment and maintenance of schools, and for medioal heip to the sick, are rnuoh 
o! the same character. The exact objects of oharity are not asoertainable at the time 
of the testator’s death and the objects themselves must always be fluctuating. Trustees 
hold-property for oharitable purposed. The objects of oharity, though not definitely 
asoertainable at any time, are always in existence, and bequests for charitable pur¬ 
poses have always been held to be valid. 

• 

In Uyendra Lai Borai, v. Hem Chandra Borai (2), however, a bequest or dedication 
of property to a Hindu deity whose image was to be established and ooneeorated after 
the death of the testator by his exeoutors or trustees was declared to be void. The 
learned Judges who decided the oase were of opinion, that although there oould be no 
doubt that the deity wag always in existence, there oould be no deity as suoh capable of 
accepting gifts until the deity was personified and they relied on the Tagore case tl) 
and Bai-Motivahu v. Bui MamuOat (3). Neither of these oases, however, refers direotly 
to gifts to deities. The deoision in Vyendra Lai Borai v. Hem Ouxnara Borai (2; was 
followed by Stanley J. in Bojonoyee Dassee v. Troy*nkho Mohiney Dassee (4) and by 
Stephen J. in Nogendra-Nandmi Dassi v. Benoy RrtBhna Deb (5), and in Bromotha Nath 
Boy y. Nagendrabala Chaudhrani (6), the learned Judges tCaspeisz and Coxa J J.) were 
molined to follow these decisions. 


A different view, however, appears to have been taken by Sale J. in yraj'uUa 
Chunder Mulliik v. Jogenara Nath tireemany (7). It was held in that ease that a 
bequest of property to trustees for the performance ol the worship of deities to be esta¬ 
blished and conseorated periodically was valid. In a large number of oases oited before 
us, the validity of bequests for the performance of worships after the penodioal esta¬ 
blishment and oonseoration of images of deities suoh as Durga and Kalee and for the 
construction of temples and establishment of images was not questioned, and Sale J. 
had himself followed the praotice without question in a previous oase bhuggobutiy Pro - 
sonno Sen v. Gooroo Prosonno Sen (8). ihe validity of bequests for the performance 


(1) (1872) 9 B. L. R. 377, L. R. I. A. 
Sup. Vol 47. 

(2) (X897) I. L. R. 25 Gal. 405. 

(8) (1897) I. £j. R. 21 Bom. 709; L. R. 
24 I. A. 99. 


(4) (1901) I. L. R. 29 Gal. 260. 

(5) (1902) I. L. R. 30 Gal. 521. 

(6) (1908) 12 0. W. N. 808. 

(7) (1905) 9 0. W. N. 628. 

(8) (1897) I. L. R. 25 Oal. 112, 
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of periodical wmshipe of demcs like Durga; Kalee, eto., has in fax* never been 
questioned, though it is well known that their worships are perforined, after 
[131] imagis are made and oonseorated. I do not see my way to make any aiatinotion 
in prinoiplo between an imago of a deity to be perinaneatly established and an image to 
be established and oonseoiated and worshipped for a time and then submerged tn water. 

An imaue of a deity may be broken or destroyed, ;nd it is often necessary to re 
place it by another linage, and then to conswratc it. Notwithstanding the establish¬ 
ment of a new image, the cssenoe of the deity which in contemplation of law is a 
juristical person in elernal existence is supposed to be the same a B it was in the old 
image, it will be diffiouU to hold at tho present day that ou the mutilation or destruc¬ 
tion of an imoge, au endowment lapses. A change in ph)sioal manifestation does not 
destroy the personality of a Hindu deity, neither does the establishment and consecra¬ 
tion of an imago bring, in the contemplation of Hindu shu&tras a juristical person 
into fresh exietenoe capable of accepting a gift. 


As a matter tf fact, io Hindu deity is tupposod, except by a notion, to actually 
accept or enjoy tho benefits arising out of use of property, in the sense that those wordi 
may be u ed with re^peot to human beings. A gift to ^ deity is in substance a gift for 
oharity, for the uso generally of B.amans or a particular Brahman or his family, and 
tha idea attaohed io such a gift is u oharitable use ooupled with spiritual benefit ta the 
donor. Au image s supposed to be neoessary for worship, as the oonoeption by man 
of a deity without a physioal representation is fciyohologieaUy impossible. 

Too correctness of the decision in Upcndra Lai Borai v. f/t’m Chundra Borai (1), 
which has boon followed in some of the later oases, has bo.n quesiioned before ub. 
There is also a want of harmony in the reported oases as to the application of the 
principle on which a *.ift to an unborn hai been deolaied te bo invalid. I have also 
grave doubts as to tho correctness ot the proposition oi Hindu law laid down in 
Upcnora i^at Borai v. llcm Chundra Borai (1) and followed in the later oases. I, 
therefore, refer the following questions for deoision by a Full Bench 


(,) I'o 2 b ihe principle of Hindu law, which invalidates a giit other than to a 
semieut. being capable of aooepting it, apply to a bequest to trustees lor the 
eatablisment of an image and the worship of a Hindu deity after the 
testator's death and make suoh a bequest void.? 


(//) Whether tho oases of Upcndar Bui Borai v. lh'in Chundra Borai tl), Rojomoy 6 
Ih.ssec v. Troiilukho Mohtncy Dassie (2) ai.d Ncgcndra-Nandmi Dani ?. 
Binoi, Krishna Deb ( 8 ) have been correotlv deoided, so far as they lay down 
the proposition that a gift to a Hindu deity whose image is to be establish¬ 
ed and oouseorated iu lutuie, is void ? 


bell J. I concur iu the statement of the aota of tho present Ouse made by Mr. 
Justioe Mitra, and 1 agreo with hjm that tho question of law set cut by him should 
be referred to a Foil Bonoh for deaision. 


[132] Mr. E. D. Lose (with him tabu Manmathanath Mukerjct and 
Bobu Lxamakuhta Bhaitacharya ), for tho appellants. Tho testator himself 
contemplated that the worship was to bo bo a lhakur after establishment. 
It was not done in his lifetime. 

[Jenkins C. J. Attorney-General v. Pearson { 4) an English Case, is 
veiy muoh similar to this.] 

Bub it is held in this country in Sibohundcr Mulliok v. Treevoordk 
Soondry Dossce (5) that a gift to Kalee or Durga without any bigraha is 
bad. 

[Jenkins C. J. The deoision is vaguo, and I doubt whether that oase 
would bo acooptod as a oorreot exposition of law.] 

A gift to a :lhakur is nob neoessaTily a gift for charity, nor is a gift 
for the worship of a deity so. 

[Jenkins C. J. Every gift (or religious purpose is a gift for charity.] 

Bub the gift is only to the image. 

[Jenkins 0. J. Bub to suooeed you must establish: (i) that gift for 
worship is bad; (ii) that gift bo an ima go is so connected with worship that 

(1) (1827) I. L. R. 26 Oal. 406. (4) (1817) 8 Mer. 368. 

(2) (1901) I. L. R. 29 Oal. 2C0. (6) (1842) 1 Fulton 98. 

(8) (1902) I. L R. 30 6al. 621 



BaUPATI HATH V. RAM LAI* 


37 Cal. 134 


they cannot be separated, the one from the other, and is therefore also 
bad.] 

According to Hindu ideas, you cannot worship a deity except in the 
form of an image. In this case the dedication of the surplus income to 

Kalee is so connected with the establishment of the image that you cannot _ 

give effect to the gift without the establishment and consecration of the 37 C. 128=3 
image. The image is in the eye of law a juristic person, and not the deity: 1 C. 642=10 
Doorga Proshad Dass v. Sheo Proshad P and ah (1) and Vidijapurna 
Tirtha Swami v. Vidyanxdhi Tirtha Sivami (2). The case of Upendra Lai ’ * 

Boral v. Hem Chundra Boral (3) is on all fours with this case and should 
be followed. 

Babu Golap Chandra Sarkar (with him B abu Mahinimohan 
Chakravarti and Babu SKib Chundra Palit), for the respon- 
ents. It is only in the ideal sense that property vests in 
[138] the deity : S h ibessouree Debia v. Mothcoranath Acharjo (4), Ps o 
sunno Kumari Debya'v. Golcvp Chand Baboo (5) and Jagadindra Noth 
Boy v, Fhmanta Kumari Debi (6). The property is practically held by 
the trustee. A deity or image cannot have the right of ownership: see 
Manu, Chapter SI, v 26, and Medhatithi’s Commentary on it. No Hindu 
professes to give to God. He only dedicates to the worship of God : see 
Raghunandan’s 1 2 3 * 5 * 7 Prana Pratistha' quoted in Sarkar’s Hindu law, 3rd 
Edition, page 420. The image is only the means of worship The test¬ 
ator distinguishes between Kalee and image of Kalee. There is no gift 
to the God or the image. Then the question is who is to accept the gift ? 

Does the consecrated image or the deity accept the gilt V No, the idea is 
repugnant to the Hindu mind that a God enjoys a property. Gods are 
not benefited by dedication. Secular benefit is derived by learned Brah¬ 
mans ; the donor enjoys spiritual benefit. The law against perpetuity 
does not apply to gifts for religious and charitable purposes : see Act IV of 
1882, seotion 17. On principle there cannot be any difference between 
periodio worships (e.g. t Durga Puja. etc.) and permanent sheba. All suoh 
gifts are valid : Bamtonoo Mullick v. Bam Gopal Mullick (1), Ashutosh 
Butt v. Doorgi Churn Chatterjee (8), Qokool Noth Guha v. Issur Looh/un 
Boy 19), Bhugg butty Prosonno Sen v. Gooroo Prosonno Sen[ 10), the same 
case on appeal in Bisseswar Prasanna Sen v. Bhogubuty Prosonno Sen (11) 
BojomoyeeDassee v. Xroylukho MohimyDassee{ 12iwtiich is not quite in my 
favour, Parbati Bibee v. Bam Barun Upadhya (13) and Prafulla Chunder 
Mullick v. Jogendra Nath Sreemany (14). The question in this appeal 
was not exaotly raised in most of the cases cited. 

[134] [JENKIN3 C.J. That a gift for religious purposes is bad can¬ 
not be contended. The only question following the case of Bunchorias 
(1*)) would be about uncertainty.] 

Manohar Ganesh Tambskar v. Lakhmiram Govindram (16; is in my 
favour: see also Doorga Proshad Dass v. Sheo Prosha l Pandah (1). 
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(1) (18S0) 7 C. L. R. 278. 

(2) (1904) I. L. R. 27 Mad 435. 

(3) (1897) I L. R. 35 Cal. 405. 

i.4) (1869) 13 Moo. I. A. 270; 13 W- R. 
P. C. 18. 

(5) (1875) 14 B. L. R. 450; 23 W. R. 
263; L. R 2 I. A 145. 

(6; (1904) I. L. R. 32 Cal. 129; I*. R. 91 
I A. 203. 

(7) (1829) 1 Knapp. 246. 


(8) (1879) I u. R. 5 Cal 438, 442 

(9) (1886) I. L. R. 14 Cal 222, 223. 

(10> (1897) I. L R. 25 Cal. 112,124. 

(11 (1906) 3. <3. L. J. 606, 618. 

(12) (1901) I L. R. 29 Cal. 260, 275. 

(13' (1904) I.L.B. 31 Gal. 8)5, 898, 899. 
(14) (1905) 9 C. W. N. 528, 534. 

(15' : 1899> I. L. R. 29 Bom. 725; L. R. 
26 I. A. 71 

(16) (1887) I. L. R .12 Bom. 247. 
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1909 An endowment oannot lapse for image being broken : see Sarkar’s 

ado. 28. Hindu law, 3rd Edition, page 422. Medhatithi referred to in Mitak- 

- shara, Chapter I, para. 7, section 17, and Uayasirsnapancharatna. In 

upNaH Upendra Lai Boral v. Hem Chundra Boraltt) it was held for the first time 

_' that a provision for reconsecration of broken image cannoj be vahdy 

37 C. 128=3 made. Consecration of image is not its birth. The deity is always in 
I. C. 642=10 existence. In Nogendra-Nandini Dassi v. Bcnoy Krishna Deb (2) it was 

contended successfully that suoh a gift would be void. The case of 
18. Upendra Lai Boral (1) is directly opposed to it. God can neither be a 
donee nor a beneficiary. 

Mr. E. D. Bose , in reply. Consecration is RRFVrffapl i.e. t giving life.* 
It is capable of accepting a gift only on consecration. God oomes and 
resides in that image. Jagadindra Nath Boy v Hemanta K^tnari Debi (3) 
i 9 distinguishable. The dedication was incomplete in that case and the 
beneficiary got the legal estate. In all cases, except that of Gokcol Nath 
Quha (4 \ the dedications wore to existing Thakurs. 

Cur. adv. vuli. 

JENKINS C.J. The questions referred for our determination are:— 

(i) Does the principle of Hindu law, whioh invalidates a gift other 
than to a sentient being oapable of accepting it, apply to a bequest to 
trustees for the establishment of an image and the worship of a Hindu 
deity after the testator’s death and make suoh a bequest void ? 

[133] (ii) Whether the oases of Upendra Lai Borol v. Ecm Chundra 
Boral (1), Bojomoycc Dassee v. Troylukho Mohency Dassee (5) and 
Nogendra-Nandini Dassi v. Bcnoy Krishna Deb (2) have been correotly 
deoided, so far as they lay down the proposition that a gift to a Hindu 
deity, whose imago is to be established and consecrated in future, is 
void ? 

The disposition whioh has led to this reference is contained in the 
will of TJmesh Chandra Lahiri, and is in those terms : - 

" [Ka) All my properties shall be placed in the hands of Babu Ram 
Lai Maitra, son of late Ram Chandra Maitra of Haripur, and the grand¬ 
sons of my father-in-law, Sriman Kali Prasanna Maitra, Sriman Chandar 
Maitra, Sriman Pratap Chandra Maitra, Sriman Abhay Govinda Maitra, 
etc., as trustees. They shall according to the provisions made in para, 4 
pay to the persons mentioned in that para., their monthly allowances as 
fixed by me : and shall defray the expenses for the performance of rites 
for the spiritual welfare of my mother, full sister and cousin (father’s 
sister’s daughter) - and shall pay to my qurudev Srijukta Hari Nath Bhatta- 
oharyaof village Purbastbali in the district of Burdwan Rs. 10 as bwhik 
and to my purohit Srijukta Srish Chandra Clmkrabarty of Salkeah Rs.8 as 
barshik , and after defraying the expenses for the sheba and worship, 
during my turn of the ancestral ijmali bighraha , Iswar Gopal Dev Thakur, 
Saligram NftTain and Iswar Mahadev Thakur , they shall spend the surplus 
income which may be left in the sheba and worship of Kalee after the 
name of my mother, i. e., in the name of Iswar Anandamoyee Kaleo. The 
image of the deity shall be established and conseorated at my dwelling- 
house or at Kasheo, and in case any of the persons mentioned in para. 4 
dies, then the allowance whioh I have fixed for him or her, during bis or 

il) (1897) I. L. R. 25 rial. 405. SI I. A. 208. ~ 

(3) (1903) I. Tj. B 30 Oal. 631. (4) (1SS6) I. L. R. 14 0*1. 333. 

(8) H904) I. L. 0. 32 Oal 129; L. R, (5) (1901) I. L. R. 29 Oal. 260. 
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ker lifetime hall, after his or her death, be spent for the worship of the 
said Iswar Anandamoyee Kalee. ^ De *900 

“(Eha) If the said Ram Lai Maitra or any of the grand- *** 

^ fath0r ' ln ' law dies, his heirs shall be appointed in B ' DI,L 
[136] his Place in order of seniority and act according to the provisions 8BM0H - 

made in para, (ia).and hold the estate as trustees. If any of these heirs S7 c iva , 

be a minor, then his lawful guardian shall hold the estate during his I-C^eK^i 3 * 
minority, and when he will have attained his majority then the estn te ^ J - 3SS = 

shall pass into his hands as a trustee.” 14 0 . W. N. 

To ^^l^n goes on to provide that if for any reason the image of 

Iswar Kalee Debee is not established and if the income of the testator's 

properties is not used for her sheba and worship, then the testator’s 

generation. “ P ° SS6SS ^ in abs ° lute righ,! ^oL generation to 

The facts as found by the referring Bench are brieflv these • TTrr,^ 

Cbandra Labiri died „ th. 28.h Juae 1890, and In t“e eiLts wbiohSe 
happened Hem Chandra Lahiri became and now is his heir-at-law It 
was not until 1894 either in the month of October or November that 
£ be 0xaoutors J° r the first blme established and consecrated an image of 

but fn lOTq I T &> i S ° n 6 t ablish0d f was iQ fcha first instance of earth 
but in 1899 it was replaced by one of stone and a temple was built for 

its location. The worship has ever since been duly carried on as provided 

m the will. All we have to consider is whether the fact that the image 

wa, estabhshed and consecrated for the first time after the testator’s death 
invalidates the provision in the will. 

It is necessary to observe the precise character of this nrovisinn If 
does not purport to be a simple gift of property to an image to be conse 
crated as was to some extent the basis of the appellant’s argument before 
us, but the testator direoted all his property to be plaoed in the hands of per 
sons named by him and subject to certain payments these persons were 
directed to spend the surplus income which might be left in the sheba and 
worship of Kalee after establishing the image of the Kalee after the name 
of the testator s mother. Now this manifestly was a disposition for religi^s 
purposes and such dispositions are favoured by Hindu law. Thus is said by 

H37i y nr^eknJ f a ^V- prom,sed by a P™ whether in health 
L137] or sickness for a religious purpose, and he dies without making it 

his should be compelled to make it: Of this there is no doubt ’Hsee 

Mandhk s Hindu law, page 1241. Again in the Chapter of the Mitakshara 

which deals with gifts it is said "whatever has been promised to any 

body for religious purposes should be given to him without fail ”• see 

Mitakshara, Vyavahara Adhyay, Part III, Chapter IV, section 14 (trans 

lated by the late Ginsh Chandra iarkalankar). “ Property » it is said 

thus givenbyaman or appropriated (by him) to religious uses cannot 

be set aside by h.s son and the rest. The giver is competent to take care 

of the wealth or property endowed for religious purposes. He can nn 

longer resume it, because Dharma is the then master or owner of such 

property. Let the owner himself or his representative, O Goddess! 

appropriate to pious purposes the corpus of a property or its income 

according as it may have been resolved”: Mahanirvana Tantra saotinn 

12, vv. 92-94. Other texts might be cited in support of this ^iew but 
it is unnecessary to elaborate this point. * 

And it is not in the texts alone that sanction is to be found for the 
view that dispositions for religious or charitable purposes are favoured : the 
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lg0 9 leaning of the Courts too is in the same direction. Thus in the Mayor 

Aua. 58. of Lyons v. E. I. Co. (1), it was said Their Lor s ips are . ^ 

- that in pursuing this course they are sanctioning a proceeding tor h 

F0Lr - there is no exact and complete precedent in the administration ot otan- 

B ^ H ‘ table funds in this country; but in one respect there is sufficient authority, 

87 0. 128=8 viz., as far as regards a postponement of distributions and the no ec a 
I. Z. 644=10 the gift void on account of any present difficulty in giving it _ ettecc . 

C. L J JB3= case of A.-Q. v. Bishop of Chester i2> furnishes a direct authority for not 
14 N ' declaring a legacy void, because it was for an object which could not at the 

time be accomplished and for retaining the fund in Court until it shorn 

be possible to apply it.” . . ... 

Now, bad the direction in the testator’s will simply been that 

the surplus income should he spent ‘ in the shcba and worship 
[138] of Kalee,” it would, I think, clearly have been good, for the purpose 
would have boen religious and the direction would rot havo been bad for 

uncertainty. . 

On the question of uncertainty we may look for assistance to the 

English decisions [Rar.chordas Vandravandas v. Pai vati bat (8)J, a ncl > n 
England it has been held that gifts " for the worship of God " or to be 
employod in the scrvico of my Lord and Master' aio good : Li. Cj. v. Pear- 
ton 14), Powcrscourt v. Poucrscourt (5), and Re Darling (6).J l hen does 
it invalidate the disposition that the discretion is for the spending of the 
surplus income in the sheba and worship of the Kalee after establishing 
the image of the Kaleo after the name of my mother ? ” I think not; the 
pious purpose is still the legatee, the establishment of tko image is merely 
the mode in which tho pious purpose is to be effected : see Mills y. Farmer 
(7). And the decision in Ramtonoo Mulhck v. Ram Govaul Mullfok (8J 
shows that the pious purpose does not fail merely because the testator 
directs as a means of carrying it into effect, that something should be done 
after his death: [seo too Maiior of Lyons v. E. I. Co. (1) and Parma- 
nandas Jivandas v. Vinayck Rao Wassudco (9)]. But then it is urged 
that the decision in Upendra Lai Boral v. Hem Churulra BoralllO) is 

against the validity of tho disposition now under consideration. Ihere, 
apparently, power was given by a testator to his wife to establish the ser* 
vice of an idol and by making a will in favour of it to manage the pro¬ 
perties, construct a temple and perform tho shcba. 

In relation to those dispositions it was said, if there was a gift to 
the idol it was bad beoauso there was no idol in existence at the time of 
his doath.” In the first place, it is this deohion that has principally led fco 
uhe present reference, so that it cannot be regarded as in itself an autho¬ 
rity binding on us. Next it is to be noticed that the learned Judges did 
not oonsidor tho aspect of the case which 1 have been discussing, 
[139] but treated tho disposition with which they were concerned, as 
though it wore a simple gift to a non existent idol. 

1 have shown that the disposition with which wo have to deal in this 
case is something different from that. 

But apart from that I think we should not regard the decision in 
Upendra Lai f oral's cosc(lO) as affording any sufficient reason for holding 
the direction now under consideration as invalid. 


(1) (1830) 1 Moo. I. A. 175. 

(2) (17951 1 Bro. Oh. 414 ; 29 V, R. 1229. 

(3) (1999) I. L. R. S3 Rom 725 ; L U. 

2G I. A. 71 

(4) (1917) 3 Mor 353. 

(5) (1924) 1 Mol GIG. 


UV [1S9G] 1 Ch. 50. 

p.) 1 1915) 19 Yea. Jun. 492, 490 

(9) (1999* 1 Kiaapy.245. 

9) (1979) 1 L K. 7 Bom. 32. 
(10) (1997) 1. L. R. 25 Cal. 405 
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n • 3' hati ^ 0c . ls / 1 °f P ur P° rfcs to rest on the authority of Bai Motivahu v 
Bat Mamubai fl) where their Lordships after referring to the Tagore 

TXtlT 7 ’ 7u° rul f applicabie to the will now under consideration 
are la d down in the judgment of the Committee” : one is “ that a Derson 

capa ble of taking under a will must be such a person as would take ? a gift x>kh«h. 

n.er vivos , and therefore must either in fact or in contemplation of law - 

be in existence at the death of the testator ” page 70 » . -I 37 128=3 

is said (page 69; : “ The analogous law in this case is to be found in that C L 

applicable to gifts, and even if wills were not universally to be regarded «C B* 

in all respects as gifts to take effect from death they are genereally so to 18 - 

be regarded as to the property which they can transfer and the person to 

whom it can be transferred.” p “ so 

Now, turning to the Tagore case ( 2 ), we find that the rule against a 

gift to a Person not in existence and capable of taking from the donor at the 
time when the gift is to take effect, rests on the principle exnresserl in 

the y d a oi a8a ' ? apter V 6r ; 21> by tbe phrase “ re linquishment in favour of 
the donee who is a sentient person. 

This passage in the Dayabhaga is used to illustrate the nroundifinn 
that the right of one may consistently arise from the act of another ” 
and it is there pointed out in proof of this that in the case of donation the 
donee s right to the thing arises from the act of the giver ; namely from 
hts relinquishment m favour of the donee who is a sentient person 

[140] The Privy Council evidently considered the later of these twn 
cases was governed by the earlier, notwithstanding that; *u 0 .h 

Mitaksbara and to the other the Dayabhaga applied, and that in relation 
to the question involved in the text cited the contentions of the two 
schools are not ,n complete harmony. So it is immaterial that the reiZ 
ring Bench does not state which school of law applies in the circumstances 
of this case It is, no doubt, true that an idol has been frequently describ 
ed as a juridical person and even as owning property [Shibessouree Delia's 
case (3}J, but it has since been explained that it is only in an ideal send 
property can be said to belong to an idol: [Prasanno Kumari Dehia\ 

(4) and Jagadmdra Nath Boy's case (5)]. Whether this ideal sense moZnt 
more than that the dedication to a deity is a compendious expression 
the pious purposes for which the dedication is designed, may be a question 

In favour of this view we have the doctrine of NledhaHtuf . 
us in the course of the argument that the primary meaning of nrn r° 
md ownership is not spplicsble to God, and the train “ XSnTffi h 
suggested by the teaching of the Aditya Purana that the Gods S caase to 
reside in images which are mutilated, broken, burnt, and so forth fQ Q ! l 
vati’s Hindu Law of Endowment, page 129j. Iorth - (baras ‘ 

But whatever may be the true view on this obsonm , 

tion, this at least seems clear that the rule which requires re1ii^ P . 6 ? qUes ; 
should be to a sentient person does not forbid the gTft of Z ^ 

trustees for a religious purpose, though that purpose cannot in stricLS 
oe caled a sentient] person: [Bamtonoo Mullick’s case (6)1 Tf- w ,, 
that the Rule propounded by Jimutavahana had regard rather to the 
ral proposition for which he was contending, i. th at the act of the giver 


(1) (1897) I. L. B. 21 Bom 709; L. R. 
24 I. A. 98. 

l2j (1872) 9 B. L R. 377; L.lA.B Sup. 
Vol. 47. 

(8) (1869) 18 M. I. A 170. 


145?152 875) 14 B L K 460: L ~ 21. I. A. 
I. a "-209. 04> 1 L ' R 82 CaL 129; L R ' 31 

l6j (1829) l Knapp, 245 
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is the cause of property, than to its application to particular objects of 
benevolence. Tho fiction that an idol is a person capaole of holdin* property 
must bo kept within its propet limits, and wore we to accecie to the 
[141] argument that has been advanced before us, we should be allowing 
fiction to be built on fiction to the hindrance and not for the furthetance 

1 °* ]US Inmy opinion, therefore, the reference should be answered by saying 
that the principle expressed by the phrase “ relinquishment m favour of 
the donee who is a sentient person”, does not apply to the direction con¬ 
tained in the testator’s will that the persons indicated by him shall spend 
the surplus income in the sheba and worship of Kalee after establishing the 
image of the Kalee after the name of the testator’s mother, and that if 
and so far as the cases cited in the reference confiiot with this view they 

have not been correctly decided. 

STEPHEN J. In this case l have had the advantage of reading the 
judgments of my oolleagues before writing my own, I agree with their 
conclusions and concur in their reasons and have in fact nothing to add to 
what they have said. But by reason of the importance of the case 1 wish 
to explain briefly how the matter presents itself to me, relying on my bro¬ 
thers Mookerjoe and Chatterjee for the contents of Hindu texts, which are 
of prime importance in the decision of tho question before us. 

There is no doubt, in tho first place, that dedication by a Hindu of 
property to a deity is not only lawful, but commendable io a high degree. 
But the question arises what is tho legal effeot of such a dedication. A gift 
oonsists of two parts, abandonment of rights over tho subject-matter of 

the gift by the donor, and acceptance of those rights by tho donee. In a 
dedication to a deity, tho abandonment by tho donor takes place according 
fco tho ordinary law, but there can be no acceptance by tho deity. Why 
this should be so may bo a matter that wo need not enquire into; but 
the faot appears to me to bo explained by two self-evident propositions, 
namely, that it is a contradiction in terms, to talk of the Creator accepting 
anything, in the legal sense of the word, from a creature, and that it is 
inconceivable that laws which wore made for, if not by, men should be 
applicable to a deity. [142] But though a dedication to a deity does not 
constitute a gift, it has a legal ofieot. The intention of the donor is that 
the subjeot-mattor of tho gift shall bo used for doing honour to the deity 
by worship and for conferring benefit on tho worshippers and the ministers 
of the deity who conduct it. This worship is properly and, I understand, 
necessarily carried out by having recourse to an image or other physical 
object; but the image is nothing till inspired by the deity. It is the duty 
of the Sovereign to see that tho purposes of tho dedication are carried 

out. 


On, and consistently with, this basis of general principles, modern 
law has arrived at cortain conclusions. Of these the most important, for 
present purposes, is that an idol after it has been duly constituted is a 
juridical person in an ideal sonso. Tho practical moaning of this somewhat 
elusive expression is that the ministers of an idol have over the property 
dedicated to the idol, whioh is the same thing as the deity inspiring the 
idol, tho same rights that they would have if they wore trustees for his 
uenefit, or if ho was an infant and they managers on his behalf, being at 
the same time liable to corresponding duties legally enforceable. This 
seems to mo to show that suoh a dedication as the present is a devise for 
a religious purpose, such as, on tho authorities referred to by my learned 
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brothers, would be recognised as valid by English law, and not considered 
as bad for uncertainty. 

The above considerations leave no room in the case of a dedication 
to a deity for the application of the rule as to the invalidity of gifts other 
than to a sentient being laid down in the Tagore case (1), and it follows 
that the present case and the subsequent cases quoted in the reference 
before us must be held to have been wrongly decided. 

MOOKERJEE J. The two questions of law which have been referred 
for decision by the Full Bench have been formulated in the order of refer¬ 
ence in the following terms :— 

(i) Does the principle of Hindu law, which invalidates a gift other than 
to a sentient being capable of accepting it, [143] apply to bequests to 
trustees for the establishment of an image and the worship of a Hindu 
aeity after the testator’s death, and make such a bequest .void ? 

(n) Whether the cases of Upendra Lai Boral v. Hem Chundra Boral 
(2), Rojomoyee Dassee v. Troylukho Mohiney Dassee (3) and Nogendra 
Dandini Dassi v. Benoy Krishna Deb (4) have been correctly decid¬ 
ed, so far as they lay down the proposition that a gift to a Hindu deity, 
whose image is to be established and consecrated in future, is void ? 

The will of the testator, upon the construction of which these 
questions have arisen for consideration, directed that, in the event of the 
failure of a son or adopted son to the testator, after provision made for 
certain bequests, the executors Were “ to spend the surplus income which 
may be left, in the sheba and worship of Kalee, after establishing the 
image of Kalee after the name of my mother, i.e. t in the name of Iswar 
Anandamayee Kalee; the image of the deity shall be established and 
consecrated at my dwelling-house or at Kasee.” 

The plaintiffs commenced the present action for construction of the 
will and for a declaration that the trust for the establishment and con¬ 
secration of the image of the Goddess Kalee and her worship was void inas¬ 
much as the deity had not been established in the lifetime of the testator. 

We have been invited by the learned oounsel for the appellants to 
answer the questions stated in the order of reference in the affirmative 
It bas been argued upon the authority of the decisions of the Judicial 
Committee in the cases of Tagore v. Tagore (5) and Bai Motivahu v. Bai 
Mamubai (6), that a person capable of taking under a will must be'suoh 
a person as can take a gift i iter vivos , and, therefore, must either in fact 
or in contemplation of law be in existence at the time of death of the 
testator. It has been assumed that this rule is applicable to a bequest 
to trustees for the establishment of a [144] Hindu deity, and the 
inference has been drawn that the manifestation of the deity in the 
form of an image must be in existence at the time of the death of the 
testator. As reliance bas been placed upon two decisions of the Judicial 
Committee, which, in so far as they decide any questions of law, are 
binding upon this Court, it is essential to examine closely the decisions 
themselves, and to determine whether they are really applicable to the 
matter now under discussion. In this connection, it is useful to bear in 
mind the well known observation of Lord Halsbury in Quinn v. Leathern 
(7), that a case is only an authority for what it actually deoides, and cannot 
be quoted for a proposition that may seem to follow logically from it. 


a) (187v4i 9B.L R. 877. 

(2) (1897) I L. R. 25 Cal. 405. 

(8) (1901) I. L. R. 29 Oal. 260. 

(4) (1902) I. L. R. 30 Oal. 522. 

(6) (1872) 9 B. Ij. R. 377; L. R. I. A. 


Sap. Vol. 47. * 

o { V , (l8 n 9 o 7) L R - 21 Bom. 709; 

Zjt 1. A 98. 

(7) (1901) App. Oas. 495, 606. 
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In the case of Tagore v. Tagore (1) the question which arose for 
1909 consideration was as to the validity of testamentary bequests and gifts 
adg. 28. inter vivos in favour of human beiDgs. With reference to this subject, 

- their Lordships of the Judicial Committee obseived that the legal power of 

Full transfer under the Bengal School of Hindu law applies to all persons in 
enoh. existence and capable of taking from the donor at the time when the gift 
37 C. 128=3 is to take effect, so as to fall within the principle expressed in the Daya- 
I. C. 642=10 bhaga, Chapter I, para. 21, by the phrase “ relinquishment in favour of 

donee who is a sentient person.” They then went on to add that, by 
l'g ' a rule generally adopted in jurisprudence, this class will include children 
in embryo, who afterwards might come into separate existence, and also 
by legal fiction, an adopted son, who, in contemplation of law, is begotten 
by the father who adopts him, or for and on behalf of whom he is adopted ; 
apart from this exceptional case which serves to prove the rule, the law 
was plain that the donee must be a person in existence capable at the 
time when the gift takes effect. It is not necessary for my purpose 
to investigate the precise scope of the passage of the Dayabhaga upon 
which reliance has been placed in support of the proposition that 
a gift to be valid must bo in favour of a sentient person in existence 
[143] and capable of taking from tho donor at the time when the gift is 
to take effeot. I shall assume this was the view adopted by 
Jimutavahana. The question, howovor, necessarily arises whether this 
doctrine is applicable to tho case of bequests for the establishment of 
images of the deity and for their worship. To secure an answer in the 
affirmative to this question, it is argued that, by a fiction of law, nn idol 
is a juridical person, and in support of this vio,7 relianoo is placed upon 
the oasosof Shibcssourec Debia v. Mothooranath Aoharyo (2) and Prosunno 
Kumari Debia v. Golad Chand Baboo (3). The later decision of the 
Judicial Committee in tho case of Jagadindra Nath Bog v. Hemanta 
Kumari Debi (4), however, tonds to indicate that this fiotion must be 
employed cautiously and subject to many limitations. We must not, 
therefore, assume too readily that a 1 lindu doity is a juridical person for 
all purposes, and stands on precisely tho same footing, capable of the 
same rights, and subject to tho same liabilities, as an ordinary sentient 
being, and wo must closoly examine tho scope of the applicability of the 
passage in the Dayabhaga, which is the foundation of the argument that 
a bequest for the establishment of an imago of a Hindu deity and for its 
worship is subjoct to tho same rules as a bequest in favour of a human being. 

The passage in tho Dayabhaga, which is supposed to go to the root 
of the matter, is as follows • 


/ / 


(Bharat Shiromani’s Edition, 1863, page 25.) 

1 his is translated bv Colobrooke as follows: “That is actually 
seen in the word, since, in tho case of donation, tho donee’s right to the 
thing arises from tho act of tho giver, ‘viz., from his relinquishment in 
favour of the donoo who is a sentiont person.” (Chapter I, para. 21.) 

In the vory next passage Jimutavahana proceeds as follows : 

srstot j ( PftC0 27 

• t Th * s i ?. braas ^ ti0 d b y Cofobrooke as follows: “Gift consists 

in the effeot of raising another’s property ; and that effeot. would here 
depond on tho don eo " (Chapter I, para. 2‘2.; 


(1) (1872) 9 B. L. R. 877 ;I,.RI A 
“up. Vol. 47. 

(2) (1869 13 Moo. I. A. 270. 

(8) (1876) 14 B. L. R. 460; 23 W. B. 


263; L I!. 2 I. \ 145 . 

ID (1904) I. L. R. 32 Cal. 129; L. P. 
31 I A. 303. 
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On^fche first of these passages Rambhadra comments as follows : 

^ f 

By this, gift is abandonment characterised bv 
ownership*—this definition of gift is indicated.” 

Sreenath comments as follows : 


the result of 
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i 

“ It is said hereby that the definition of donation is 
characterised by the result of ownership.” 

Sreekrisbna comments on the passage as follows 

M * 


37 C 128a 
I. G. 642=1C 

abandonment W?N~ 

18. ‘ 








As ownership does not arise from every act of abandonment Uh* 
the offering of a bull, etc , he (the author) adds ‘intended for some con- 
scmus being.* The intention must have for its object the ownership (hf 
another) and this object is the object of the desire of abandonment.’* P 
On the second passage, Rambhadra comments as follows : 

TWri5Hrr 

^[fWsrrasrWfl- r q^^«rrgqqxqr ^ r 

w l.. ll Sl “ 0 , 0 S1 “ arises from the taking- of property without any owner 

which is the object of an abandonment intended for another as from the 

tbe pr ° Der f fc y of ‘ h ® Gods ' The passage of Manu ‘Those who 
eal the property of the Gods or the property of the Brahmans nf-„ ■ 

ofsTn fc t°h fchiS f-hv k ‘ P tberwisp ;' as th9fc is already admitted as a case 
of sin, the prohibition of the stealing of a Brahman’q nrnnnrfu u,, 

superfluous. Thus there being no other way to avoid'this inconsistent* 5 

mive er oTsec P ond P :rf seSi ^ ^ — be in a 

It is clear from these passages, as well as from other D as- 
sages from Sreenath, 'Achyutananda. and other commentators 
on the Dayabhaga, that they understood the rule about 
U47] the acceptance of a gift as a necessary condition for its validity as 

tion’Thf Z S , 0OUar glf f b al ° n \ .y b0re 13 no foundation for the assump- 
t on hat dedication to the deity or for religious purposes stands on “he 

ofThVn l Dg '- ^ ^ ’ a \ Sre ?T POinbS ° Ut ' an aba °donment in favour 

from this that in the case of donation, after the owner has n!rJ ZZZ* 
rights and before the subject-matter has been accepted, the property is ^n 
a peculiar position, so that when the term “ property ” is user! in rluf; 

to what has been dedicated to the deity, it has a secondary sense different 
from what it bears when used in relation to persons 0n “ 

Again, Shoolapani in bis Sraddhabibeka discusses whether a sradh 
can be called a gift, and in that connection observes as follows •— * 

i ikdt:, frjt 

Tfcrmftimi (Calcutta Edition, 1892, page 25). 

Of this passage, bhe following version will give a fairly accurate idea 
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“ Sradh has not the nature of 

ownership in the manes, etc., for w o q{ aBceptan06 on their part 

by the words ‘ this is mine.' In donation having for ^ oa sanS0i 

Gods like the Sun, etc., the term donation ^ bhe insepara ble 

The object of this figurative use being extension o{ ^ 

accompaniment of that (gift in its primary sense), 
sacrificial fee, etc. It has already been remarked » the^Chapter . on 
bratis that such usage as devagram, hastigram etc are secondary. 

Upon this passage Q ree Krishna comments as follows . , 

SsqraUWRUU fill ^ , 

£ / 

“ The Gods Indra, etc., being devoid of consciousness, cannot bav 
I n in fl nv obi Then how can the [148] expression devagram 
(tillage 2 the Gods) be used ? It has been remarked in the chapter on 

following comments: , , , 

m gw^inr * ^ 

c*ri'TOfewl«pfif‘ fur ™ ^ ^ 

“ Moreover, the expression cannot be used here in its primary sense. 
The relation of one’s ownership being excluded, the possessive oaso affix 
in dew (in the term of devagram) figuratively means abandonment for 
them (the Gods). Therefore, the expression is used in the sense 
village, which is the object of abandonment intended for the Gods. i ms 

15 ^WheTwe turn to the Suddhitatwa of Raghunandan, we find the 
subject of donation disoussed. Thus in one^passage be observes as follows. 
^ RSR*I«n l(CalcuttaEdition, 1891, 

donation is to ntandonm.nt ol an obinct P^notoo ol ‘b. 
ownership of a person to whom it is given as prescribed in the shaskras. 

In another passage he says again : 

^ Pag ?‘Thus, though tho ownership of the donor ceases to exist in oonse- 
nuance of abandonment on account of the non-acceptance by the person 
bo whom it is given, it is incomplete and consequently it is not iegau 

as a donation in the Vedas. t . 

In a third passage Raghunandan makes the following remarks : ^ 

T&T qrafoefar Ufa K 

i (Page 308.) 

“ Thus, if the particular person for whom a gift is intended does not 
aooept it then as the abandonment with all its conditions is not tul&lled.the 
ownership does not terminate. Such is the view of Ratnakar and others. 

[149] This indicates that in the case of dedication to the deity, 
the term “gift” or “donation” has properly no application at all. This 
is also supported by tho following observations of Sree Krishna in a 
passage of his commentary on the Sradhabibeka : 
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/ ^ ^ ^ * * ' * < 4UU. 29. 

qT^r^cT^r^T^rci.^ ^r^frr?T cT^rqrT-^inrf^?^ ^^ 375 ^ _ 

*fcTtfT?vT 5 fcT OTT« **m,TV WT. (Calcutta Edition, 1892* J>B'CH. 

page 18/. ^ 37 C 1 8 -3 

The following rendering gives a fair idea of the above passage : 1 c.*642=io 

.. C. L J 333 -= 

Here, in the generation of ownership bv the abandonment of an 14 C W. N* 

objeot, the pre-existenoe of acceptance by the person to whom the object l 3 * 

is given is regarded as an auxiliary case.Therefore, if the 

particular person for whom a gift is intended does not accept it afterwards, 
then, as donation with all its conditions is not accomplished, the owner¬ 
ship of the donor does not cease to exist. This is maintained by Katnakar 
and others.** 


To the samo effect is the followin'* passage f-om the MiUkshxra, in 
which Vijn,n jswira, commenting on vjrse 27 of the Vyavahuradnyay of 
the Institutes of Yijnavalkya, observes: 

StfWrn Hxr frsiT’K qrW frr^s : q»ri3prafa i 

(Bombay Edition, L3L3 Skk*. pige 129.) 


“ Gift consists in the relinquishment of one’s own right an 1 the crea¬ 
tion o? the right of another, an l tbs creation of chi right of another man 
is completed on that other’s acceptance of the gift an I not otherwise. 
Acceptin^e is mile oy turee things—annul, verbal or corporeal." 


This is also ampW borne out bv pi-skges from the Bhnshyi of Savara- 
swami on bh 3 Pirv a mimm-a. In one passage Savara djfines the ch rac« 
teristics of a gift as folio «vs : 


l^c^gcf <7c7 l T r 3J~fr i ?Tl ; Per 1 

Sooioty’s Edition, Volumj I, page 7l2j 


(Adhyaya VI, Pada 1, Asiatic 


“A vift is thi citation of the ovnrshi? of one and th3 goncrabbn of 
the own3rship of another.** 


[139] Swvra in antther pv??age ohs3rves as follow?: — 

j / I 

rTcT 1111 *\\ l 1 (Adhy aya IX, Pada 1, 

Asiatic Society’s Edition. Volume II, page 145.) 


"Devagram 'village of the Gods), Devvkshetram (land of the Gods). 

These are figurative terms. Wnat one is abl«j to employ according to 

one’s desire is one s prop;rty. The Gods, however, do nob emp’ov a 
village or land according to their use. Therefore, no (bolv; gives -to the 
Godsj. Whatever is abandoned with reference to the Gods becomes a 
source of prosperity of the servants of the Gods." 

Savara amplifies this view in the passage which follows and which 
need nob be quoted at length for our present purpose, and he repeats the 
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same opinion in Chapter 6, Section J, Volume 1, page 606, when he speak? 

of the Gods as that is, not capable of posse^in| wealth, and 

explains the expressions dhanagr >m and h i stiqram , that is, 

as merely figurative berms. ooe also Adhyaya IK, Fada I (Volume II, 
page 141), where Savara asserts that there can be no gi f t to Gods, as they 

- * __ t 

have not body and are incapable of enjoyment, ^ 

‘flfoTff ; dr I 

This view is supported by Medhatithi, the oldest and rnost^ authori¬ 
tative of the commentator'' of Man i. Shastri Golap t handra Sarkar on 
bohall’ of the respondent relied upon 'he following verse of Mann and^ the 
commentary of Medhvtithi thereupon. ' Mandalik *j "Rdibion page 1354.) 


i * 




# • ' 


^rf^ricr 

Tiiat wicked man who misappropriates God-property (God ? properrty) 
and Urnlunana-property lives in the next world by the leavings ol vultures. 

Mann . XI, 26. 

4 

WPcifa 

qintframr ^iqrnf q r JTR qi^fr ^'TWiqtW^qrR q^ $ 


r . in 


rfSSISmmicT 


M e n 11 a t it h r s Commentary. 


1. The property of poisons of tho throe regenerate tribes that are in 
the habit of performing sacrifices B (to bo under- [ 151J stood by the 
term) " God-property " (in this text, it is a compound word in the original, 
in which tho word God is not inflected); and tho property of a Brahman 
who is not in tho habit, of noi burning sacrifices is Brahman-property.’ 


BcTfiiT $55i$r *\*.*wm i 

2. Kvon in this man nor this vorso may certainly be explained. This 
sloka 'vorse) beoomos (tlvm‘ a laudatory one. 

3. I*or tho property of persons habitually performing sacrifice? (ex¬ 
plained by us as tho import of tho term “ God's property ”) is not (the 
meaning) derived from the primary meaning ol the words (composing the 
term, namely, God and piopertyj like tfho moaning of) the term stealing 
and tho like (but a figurative meaning). 


> • 

Tqiq^qcn sqrqqrqa qqig |*q qinir^i^qiq qq q^ g*w 

# 

4. lloooe (the term) is explained in another manner (thus)—Property 
that is set. apart or relinquished for the purpose of performance of sacrifices 
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and the like in honour of Gods is f to be taken as intended by the term) 
“ God’s property ” by reason of the impossibility of the application to Gods 
of the primary meaning, namely, the r elation of property and owner fa 
thing is property in relation to a person having proprietary rights over it, 
and a person is owner in relation to a thing over which he^ can exercise 

proprietary rights). 


(w 
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n. For the Gods do not use the property according to pleasure, nor is 
there found exertion for the protection (of the propertyj : and property is 
described to be of that character in popular view. Accordingly, when by 
referring or pointing to Gods, it is stated—Ibis is not mine, this is God s 
—that is God’s property—and that property is enjoined iby the Vedas) 
for the Fire-God and the like in the Darsa-purnamassa sacrifice and the 
like—(and also enjoined) by the well-known practice of the learned (not 
by the Vedas, for Gods worshipped) in the Durga sacrifice and tne like 
. secondary means (of attaining [152] spiritual benefit, but not primary, 
inasmuch as these are not enjoined by the Vedas). 


j > f 




«n*RT:! 

6. It cannot be argued that in popular view (property) relating to the 
four-armed or the like imago (of Gods) is called “ God’s property,’’and it is 
proper to put the popular meaning on words (employed) in the Shastras. 




7. It would be so if the term “God-property” acquired notoriety (in 
that sense), undivided (into, or without reference to, its component 
parts)—God and property ; but by reason of the notoriety of the 
component parts, namely, God s property is God-propeiby, the meaning 
of the whole (as consisting of the meanings of the component parts) is pre¬ 
ferable. Nor is there any evidence for inferring another passage for the 
purpose of supporting the proposed meaning. 


xrgjfsrr^rf 

8. The assumption that the four-armed and the like have the status 
of God in the primary sense, is removed by the very use of (the term) 
image (in para. 6.) 


j • 2j j 

^ toot it?w ii 


9. Nor can it be argued that although there is no God in the primary 
sense, still let such property be God’s property by usage. Be it so; but 
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IB , „ there cannot be tbe relation and cvter. Tfce m of the tenn prr petty 
AU0. 9 28. (as Go-*'?; may be Tect ceiled in tbe manner stated (above by usj. Ibis is 

•— discussed in t' e second. 

Full The conoiudiog reference is to the ccm meet ary of Mcdbatitbi him- 

B«ca gQlf on tbo StCOnd Book of tne institutes of Manu, where he observes as 

37 c. i 2}=3 follows on veise 189 : 

c l j^ 55 = W Wi& W. 6 ra«r 

14 ,d^i4 ^ 1 fcWTOl W 

^If'ToTy'iofi^Tri 3.t}Wi?i 3. 

WS)Mp»*A<T 

2> f < . 

*U®r 33/4 5.51; (Mandnliks Edition, pape 2o7.) 

[153] It should be ncticed that such expressions as property of the 
Gods, annuals of the Gods, thing of tbe Gods, etc., mean animals, etc., 
supposed’o be intended for the Gods. In the section on punishment, the 
fceim * God’is desired to be used in the sense of image* only ; 

otherwise theie would be aD upsetting of the established order . In such 
texts as “ a»}thing good belonging to tbe Gods, brahmans and Kings 
should be known, etc, i e.> a thing belonging to the Gcds which is 
cunnectid with an imaginaty ownership of the images or likenesses 
imagin'd to be Gods. The uols have no own r$h\p oj their own, and so 
tbe piimaiy sense being inadmissible here, the secondary sense alone 
sbou.d be acci pted ” 

it is conclusively established from these authorities that according to 
strict Hindu juiidieai,notions theie can be no gift in favour of the Gcd9. 
\\e are not concerned now with the pi ilosopuioal tea c on for this positiun, 
and it is needier to intjune whether it ib due to tho fact that in the tar- 
host times physc 1 obj cts were deibed, anil co' ld n^t, therefoie, be very 
well supposed to be capable ol acceptance of a g’ft, or to the faot that the 
dtity was conceived as a being io whom a mortal ojuid not aspire to make 
a gift, but could only content himself with a dedication of things for 
acceptance. Huipacbar^ya, however, m his commentary on the following 
pasragt s of tho Niiukia, bet ms inclin'd to adopt tho view that as the Gods 
weie onginal y physical otj cts deithd, they could not veiy well be 
ngankd as sentient heings capable cf acceptance of gifts in the strict 
scn -0 of the tuims. 

• , , > > 

511*^11 

t/ > . > ) 

> > > 

4/7/31/3) *;W«..Vvtr'.j3/;/i/;) ^ q.w ^ 

m!iT: 1 Wi t5.wri' lAwfrA s *t «Hft(2/C/£]/4)“«J|iia| 4 .tli8W t W' 

(3/3/10/C) WM S.cq ; ‘•t&.W 1VW sgftclWm/c/Sl’/S) 

•wOT^imCi^ii/i’c/r) * * • wsw to\ 3 

as sSui *ia, 

1 5 * > . 4 ) » 


/ 
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(8/3/7/4) 51# ^3Tcf JfflT ^ 

y ?w 9 * ) 

5>*I *^^(8/4/29/2) i rTOa 3ccr*2$ ^cT 


* 3, qi^ J, qW 3)1 

[154] The following version will give a fairly accurate idea of the 
passage which deals with the subject of the anthropomorphic and physical 
conception of the Gods :— 


44 Odo conception of the shapes of the Gods is that (they are) like 
human b; ings, inasmuch as the praises (of the Gods* «peak of them like 
conscious beings. So also are their designations. They are praised wi^.h 
man like limbc. As in Rigveda, 4, 7, 31 3 : ‘ Oh Indra ! Thou art bulky 
in tby graceful arms.’ Rigveda, 3, 2, l, 5 ‘ Oh Maghaban ! As thou 

join, st together the two worlds \earth and heaven; iaige as tny pet.' 

[They axe praised also) as possessed of things used by men. Rigveda, 
2, 6, 21, 4 : 4 Come Indra ! with a pair of hcrses.' Rigveda, 3, 3, 19, 6 : 

’ In thy house is an auspicious wife [SachiJ ; they are praised also with 

acts of human beings.’ Rigveda, H, 5, 21, 8: Eat, Oh Indra I and 

drink of (these) lying before.' Rigveda, t, 1, 20, 9 : ‘Oh Indra ! having 
ears, hearing all around, listen to our invocation quickly.' The other 
(conception of the shapes of the Gods; is found to be that the Gods; are 
not like human beings, as the fire, the air, the sun, the earth, the moon. 
The hymns represent them like conscious beings, and for this reason even 
unconscious objects are so praised, such as dice and things like these down 
to plants that yield only a single harvest. Thus, they are praised as if 
possessed ot limbs like human beings. So it is even with unconscious 
things. Rigveda, 8, 4, 29, 2 : ‘ These stones used for pressing out soma 

juice; with their green months are crying aftei 'the Gods;.' As this is a 
prai e of the stones, so is the following a praise by connecting with things 
that a T 0 used by human beings Rigveda, 8, 3, 7, 4 : Sindhu river 
joined a comfortable chariot furnished with horses.' 1 As this is a 
praise of the liver, so is the (following; nothing hut a praise of stones by 
attributing actions like those of human beings. Rigveda, 8, 29, 9 ; 

‘ Let the stones eat clarified butter fit for eating before the invoker of the 
Gods (Agni/.” 

[155] The same wew is supported by Rigveda, 1, 1, 11, l t and 
Atharvaveda, Book XX, Hymn 2 •, 4 and 5. It is not necessary, how¬ 
ever, to pursue this line of investigation further. We start with the 
position that in the case of deities there cannot be any acceptance and, 
therefore, necessa r ily, any gift. If, therefore, a dedication is made in 
favour of the deity, what is the position? The owner is divested of his 
rights. The deity cannot accept. In whom does the property vest ? 
The answer is that the King is the custodian of all such property. This 
is sufficiently indicated by the following passages : Vijnanoswar in the 
Mitak^hara Vyavabara Adhaya, verse 1T6; lays it down that one of the 
duties of the King is the protection of the Devagriha, and Aparaditya and 
Mitramisra in their commentaries on the same subject lay down the rule 
in the same manner. In the Sukraneeti, Chapter IV, verse 19, stress is 


1909 

AUG. *2fe 

Full 

Bench 

37 0. 128=i 
I. C 642=11 
0. L. J. 355= 
14 C. W. a 
18. 


{Page 708 continued.) 




I 


the JAMMU & KASHMIR UNIVERSE* 

LIBRARY- 


Class No 


DATE loaned 

Book No. 






VtLJ BHUPATI HATH SMBIXITIRTHA P. RAM I>Ati MAITRA 87 Cal. 13? 


1909 
AUO. 28 

tWT> 

Bench. 


laid upon this as one of tbe primary duties of Kings. The true Hisdu 
conception of dedication lor t ie establishment of the image of deity 
and for the maintenance thereof is that the owner diverts himself of all 
rights in the p’opert.y ; the Kiog, as the ultimate protector of the State, 
un 'ertak^s the supervision of all endowments. Their is no acceptance 
on the part of the deity, but from tbe dedication, religious meiit and 37 c. 128-3 
Spiritual benefit accrue to the founder and mtterial benefit accrues to the I. 0. 642 ;1Q 
person in charge of the worship and to the ceatures of God. 

It may further he observed that it is indisputable that the Hindu law 14 
encourages dedication of property for religious purposes. It is sufficient 10 
refer to the following passage Ciom Ka&yayana : 


which is rendered by Mandalik as foil <ws (pagel24,Edibioa Yajoavalkya): 

“ If a gift be promised by a person, whether in health or in sickne c 9 
and for a religious purpose, and be dies without making it, his son should 
be compelled to make it. Of this there is no doubt.” 

There can bo no question as to the genuineness of the passage, be¬ 
cause it is quoted with approval in the Mitak^hara, [ 156J Viramitrodoya, 
Vyavaha T amadbaba, Vyvaharamayukha, Kamalakar's Vivadatandab, 
Baghunandan’s Suddhitattwa, Vivadaratnakar, and in Jagannath s Vivada- 
bhaDgarnaba translated by Colebrooke. The spirit, if not the letter, of 
this text is entirely inconsistent with tbe position that a direction given 
by a Hindu that an image of a deity should be established, and that his 
property should be applied for the maintenance of the worship, is inopera¬ 
tive, because the image was not es;ablished by himself. Jagannath in 
Book 11, Chapter IV, Section 1 verse 3, touches upon this matter, and 
points out that the text of Narada relating to the recovery of objects of 
gifts not duly giv<n (A c i»tic Suciety’s Edition 1>7 j has no application to 
religious gilts. The conclusion, therefore, is irresistible that tbe doctrine* 
laid down by the Judicial Committee in tbe ca c es of T gore v. Tagore v 1) 
and bat Motivah'* v. Bai Mamubai ( 2 j, as to gifts in iavour of sentient 
beings, ha - no application to directions for the ded cation of property for 
the • stablishment of irnage= and for the wor-hip thereof. 

It Las been argued before us that even if it be assumed that the rule 
about acceptance applies in the case of the deity as in tbe case of sentient 
beings, the vaidity of th^ testamentary disposition maybe upbeH, in¬ 
asmuch as the deity is always existent, and it is immaterial whether the 
im ige is e c tabhshed or nob. The argument in substance is that, to take a 
concrete example, whether a particular image of Kalee is established or 
Do\ the Goddess Kalee is ever existent, and a gift for the purpose of her 
woisbip is valid, although at the time of the death of the testator there is 
no image in existence. In ^uppoitof this view reliance has been placed 
upon the following passage quoted by Raghunandan : 


< <. 

“ It is for tho b'*ne 6 t of the worshippers or devotees that 
there is manif<station in ma ! o and female forms of the supre¬ 
me being, which is bodiless, which has no attribute, [157] which consists 
of pure spirit, and v;h*ch i c without a second b-vng " 


(1 ' (1872) y t. L R. 3. 7; 18 VV. R.3M ; 
L. R. I. A. Sup. VoL 47. 


(2) (1897) 1. lx R. 21 Eom 709: L. R. 
24 i.A. 93. 


709 


l 



87 Cal. 188 


INDIAN HIGH COOBT REFOBT8 


t¥ol. 


1909 
AUG 28. 

FUl L 
BfcNCH. 


Various passages of fcho same import are to be found in other autho¬ 
rities, for instance, Haiatatwadidbeeti and Tvlahaoirvantantra (4, 16), 
the latter of which quotes a passago from Mundamalatantra and gives 
other texts of similar import from Kulamabtantra and Agastya Sanhita. 
From this point of view also, the position of the appellant may be un- 
37 C 128 - 3 doubtedly supported ; but it is not necessary to base my opinion upon Ibis 
1 C. 642 10 ground, for it is established boyond the possibility of dispute that the 
C. L J 359— ordinary conception of a gift is not applicable to the case of dedication 

liC - 18 W N to the deity. 

Let us now con c ider the decided cases from the point of view of the 
principles already explained. Tho cases of JJpcnd.ro> Lai Boral v. Bern 
Ohundia L oral (1), Bojomoycc Dasscev. Troylukho Mohiney Das ee (2) 
and A agcndra-Nandini Dassi v. bcnoy Kyishna Deb (3) proceeded on 
the assumption that tho ruloin the case of Tagore v. Tagore (4) and Lai 
ft’icttvuhu v. Bui Mamnbai (5* is applicable to cases of dedication of pro¬ 
perty for tho establishment of images of deities and for their worship. 

1 he case of Promoth i Nath Boy v. Najcndrabala thaudhrani (6) rests 
on tho same assumption, i ho case of Doorga Prosnad Dass v. Sheo Pro- 
shad l andah (7) does not directly touch the point, though it appears to 
have been held that an idol cannot bo said to have juridical existence, 
unless it has been consecrated by proper ceremonies and so has become 
spiritualised. Nor does the earlier case of Sibohunder Mullick v. Tree- 
poor ah Soondru Dassce 18 ) really affect the question now under consi¬ 
deration. The Court proceeded on the ground that it would not require 
trustees to carry out trusts for religious purposes under the will of a 
Hindu, unless those purposes wore dehned. On the other hand the oases 
of Ramtonoo [158] Mullick v. Ramyciaul Mullick (9), Goho^l Nath Guha 
v. hsur Lochun Toy (10), Prajulla thunder Mullick v. Jogendra Nath 
Srecmany (11), Ashutosh Duti v. Doorga Churn ( hatter jee (12), Eemangin* 
Dassx v. Nobin Chand Ghosc (13), Pc.rbati Tibet v. Burn barun Upadhya 
(14), Jairam Narronji v. Euvcrbai (.15), Manohar v. Eeshavram (16), 
Bhuggobutly Pmonno Sen v.Gooroo Prosonr.o Sen UTjareaU based on the 
contrary asmmption that a trust for a religious purposo is not invalid, 
becauso tho image to bo established is not in existi nee at the time of tho 
death of the testator, and 1 may add that this lattoi view undoubtedly 
represents what was regarded as the law from the time of the decision of 
the Judicial Committee in 1829 down to 1897. These decisions appear 
to mo to he consistent with tho true rule of Hindu law as dcducible from 
tho authorities I have already examined. It is, however, 1 think, possible 
to show that tho view indicated above not only represents tho true rule of 

Hindu law, but is consistent with tho rules of English law in similar 
matters.. 

Dndet the linglish law it is well-settled that a gift for the advance¬ 
ment of religion in general terms, as for instance, a gift to be employed 


(1) U'T7) I. L. R. 25 Cal. 405. 

12) (1901) I. L. H. -29 Cal. 2GO. 

(8) (1902) I L. R. 30 Cal 621 . 

U) 1*872) 9 B h. R. 3 r /7 ; L. R I. A. 
Sap. Vol. 47. 


'9 • 0629)1 Knapp. 245. 

(10) Ub86) I. L. i\ 14 Cal. 22*2. 
ill) (1906) 9 0. NY. N 528 
(12) (1S79) 1 L. R. 5 Cal. 458 ; 

1 A 182 


L. R. 6 


(5) (1^97) 1 L. R 21 Bom 790; L. R (18) (lsS2) I L. R 8 Cal 788 


2 ) I. A. 9;l 
(B) (!!'08) 12 0. W. N. 808 

(7) (1880) 7 0. L. R. 378. 

(8) (1842) Fulton 26. 


11*) (HO*) I. L 6 81 C*1 80S. 
(15) (16) 1. L. R 9 Bom 491. 
(IB) (1878) 1 L R. 13 Bom 367n 
117) (1897) I.L. R. 25 Col. 112. 
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in the service of My Lord and Master ” or “ for the worship of God M 190g 
are valid. In support of this proposition, roferenci may bo made to the aug 28. 

decisions in In rc Darling (!) and Attorney General v. Parson (2). - 

In the former of these cases, reference is made to the decision ot Lord FULL 
Manners in Powencourl v. Powerscourt v3), the decision in which was 
followed in Felcm v. H <ssell (4). In the second case, Lord 37 c 128=3 

Eldon observed that if lands or money were given in such a I C. 642-=10 
way as would be legal, notwithstanding the statutes concern- ^ k. J. 355 -• 

ing disposition of charitable uses, for the purposes of building 14 c N 
[1593 a church or a house or otherwise for the maintaining and propagat- * 
ing the worship of God, and if there were nothing more precise in the case, 
the Court of Chancery would execute such a trust by making a provision 
for maintaining and propagating the established religion of the country. 

This is in agreement with the view previously indicated by the Lord 
Chancellor in Mills v. Farmer (5), namely, that it is quite impossible to 
maintain the proposition that a gift to charity is to be construed as a logaoy 
to an ordinary legatee who must he sufficiently pointed out and described. 

The case beforo us, in which no question of indefiniteness can possibly 
arise, consequently occupies a much stronger position. 


It is further clear that, under the English law, a valid gift may be 
made to a charity not in esse at the time, but to come into existence at 
some uncertain time in the future, provided there is no gift of the property 
in the first instance, for the benefit of any private corporation or person, 
or perpetuity in a prior taker. One of the most recent decisions on the 
subject is that of Wodlis v. Solicit r-General for New Zealand (8) which 
was heard on appeal by the Judicial Committee from Now Zealand. In 
that case, certain Maori chiefs had in 1848 given 500 acres of land to the 
Bishop of New Zealand for a college to be erected thereon for the general 
purpose of promoting religion. Up to 1898, no college had been erected, 
and it was found that the land had in course of time become an unsuit¬ 
able site, while the accumulation of its rent had amounted to a considerable 
sum. It was ruled that there was an express gift of land and money for 
charitable purposes, and that such a gift was not invalidated by the faot 
that the particular application directed could not immediately take effect 
or would not of necessity take effect within any defined limit of time and 
might never take effect at all It was further held that the doctrine of 
cy-pres was applicable. Lord Macnaghten in his judgment relied in sup¬ 
port of this proposition upon the decision of Lord Selborne in Ghamber- 
layne v. brockett (7). This, [160] however, is only one of many instances 
in which the English Courts have affirmed this doctrine, and the cases 
where charitable gifts to non-existent corporations or societies have been 
sustained are really numerous. The leading case on the subject is that of 
the Downing College reported under the name of Attorney-General v. 
Downing (8) and under the name of Attorney-General v. Bowyer (9). 
Other cases in which the same rule has been affirmed are those of Attorney- 
General v. Bishop of Chester (10;, Loscombev. Wtntringhami 11J, Attorney- 


(1) [18^6] 1 Ch. 50. 

(2) ( 817) 3 Mer. 853, 409; 17 

R. R. 100. 

(3) (ISM) 1 Molloy 616. 

(4) (18421 4 Ir. Bq. Rep. 701. 

(5) (1815) 19 Ves. 182; 1 Mar. 55. 

(6) [1908] App. Gas. 178. 


(7) (1872) L R. 9 Oh. App. 206. 

[8) (1766) 2 Amb. 550, 571 ; Wilm. 1 
Dick 414. 


\») ■ 6 yes. Juo. 714; (1800) 5 Yes 

Jun. 300; (1903) h v 08 . 9.56. 

(10, (1785) 1 Bro. O. R. 444. 

(11) (1850) >3 Boa?. 67; 51 E. R. 34 
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, o n\ Vi wmv ihmiham (2), H'nihiu> v. 4/kimon (3), 

fo n.r S !v,Cr» lU and S,.net t v. d« 6 *rt ( 6 ). 

The Supreme Court of the ^^evfew of the English decisions on the 
the.^^nB.dt« «jhta^™J r « (7)ifrasto v . Sute S).Ould 

subjeot. Injlt* ■ i{ utie ll v Ada* HO; a->d Jonrs v. U bsrMm 

r«\t »«.»“», 

(ll). lathe tui reierrel are minutely examined and 

toE.gl.od » ;b,o» wo , r " ,re oh „ lt . bl , „„ is valid, ev.a 

th^ rule is U a non . f . X \^ 0 nti corporation or society. I 

though it ^s m 1 1 ftnJ Amencin deoisiojs not as authorities in 

refer to the* Ln„ ^ to illustrate the position 

any way binding up.n , ° V0 ' arr , V0 upon a strict interpretation 

^UlrSTlHodu law. ,sconsonant ttith the principles .h chhave 

£rSL““ bz ss 

i 'ekorSTvanJr-oanJas v. I'arvaUbai (13 . placed consi lerable reliance 

upon the decisions of the English Courts in similar matters, although in 

that particular instance there is room lor doubt whether * ha 

in view of the texts to which att-ntion was invite 1 byr Si 
Tahmanya Ayyar in l>*nh*<arath , Pdlai v. Thrive gal* Pill at 
(Uj quite in harmony with the truo doctrine ol Hindu jurisprudence. 

U°Tim view that no valid dedication of property can bo made by a 

will to a deity, the image of which is not -n existence at the tune of death 

of the testator, is based upon a double action) namely b,f- U ’ a J (l) * * * * * 7 8 * * 11 " J 
deitv is (or all purposes a juiidical person, an 1 secondly. that a dedication 

to the deity has the same characteristics and issubjec. to the same e 
tionsas a gift to a human being. The hrst of these proportion. - too 
broadly stated, and tho second is inconsistent with tho first principles of 

Hindu jurisprudence. . .... . # 

\i,j The Hindu law recognises dedications for tho establishment of he 

image of a d ity and lor tho maint *nanoe and worship there m. 1 hi V™' 

periy so dedicated to a pious purpose is paced rrlr .-cowiwitrc tarn an \ 

entitled to speei d protection at tho bin Is of tno S iveromn who* duty it 

is to inteivene to provi-nt fraud and wa-to in dealing with rehcious on. o\ • 

moots : Uanoiuir G nosh Tamhik *r v. L khmram Gov ndr m W atlivul- 

ed, on appeal, by tho Judicial Comm ttoo u\ChoL ilnl Luhnuramv. 

Manohar Oanesh r«mbek* r ( 161 . It is immaterial that tho mngool the 

deity has not been o-tahlisheJ before tho d'ath of tho testator or 13 

perio lioally sot up and destroyed in the course of the year. . , 

On these grounds, l agree w.th the loarnod Chief .Tastioo that both 

the questions referred to tho Full L'ench ought to be answered in the 

negative. _^ 


(l) (1950) 21 Bo w. 3) ; 52 E. R. 9 0. 

(2, ,1-41) H Sun 3 ; 60 E R. 3*6. 

(H) (’818) 3 Midi 3)8. 

(4 (1856; i Kay & J. Gl5; G9 E. R 
938 

tfi) (1870) L. R 9 Eq. fiSl. 

(0) 1^2 L R. 7 Oh. App. 23) 

(7) (1833) '* Po.ew 9, in. 

(8) .1-50 14 IK war \ ‘274. 

19) (1877) 86 U. S 813. 


(iC) n$s ) \07 u s K'8. 

u l 11*2 107 US 191. 

Ill' 11997) KU .31 Rom. 585. 

(13 (1899 1. L. ti. 23 Bom. 725; L. It26 
l. A. 71. 

(14. -1907) l.Ti. R.30 Mad.340. 

( 5) il-87 1. L. R. 12 Rom. 247. 
ild 1899) 1. L. R. *1 Barn. 50, L.R. ™ 
l. A. 199. 
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U62] CoXE, J. I agree with the learned Chief Justice. 

ChaTTEBJEE, J.— The testator Umesh Chandra Lahiri died on the 
28th June 1 890 after having made a will on the 26th of June 1890. 

Amongst other matters the will provided,—“AH my properties shall 
be placed in the hands of ” Babus so and so as trustees.” They 
were to give certain annuities, to defray the expenses of certain named 
relatives, to pay Rs. i0 per annum to his guru Hari Nath Bhattacharya 
and Rs. 5 to his purohit Sreesh Chandra Chakrabarti, to defray the cost of q l j. 353 = 
the worship of the family Thakurs, It also directed that “ they shall 14 C. W. N 
spend the surplus income which may be left, in the sheba and worship of l 8 - 
Kalee, after establishing the image of the Kalee after the name of my 
mother, i. e., in the name of Iswar Anandamoyee Kalee ” “I further 
provide that if for any reason, the image of Iswar Kalee Debee is not 
established and if the income of my properties is not used for her sheba 
and worship, then my gurudeb and his sons, grandsons, etc , in succes¬ 
sion, shall get my Rangpur properties and possess the same in absolute 
right from generation to generation with right to sell, etc.” 

In accordance with the above direction, the executors established 
and consecrated, in the month of October or November k894, an image 
of the Goddess made of earth, and later on, ’n the year 1894, replaced the 

same by one made of stone, and had a temple built for its location. 

They thus carried out the direction in the will, and the worship has ever 
since been carried on. On the 4th July 1904, the plaintiffs, who are the 

sons of the guru of the testator, brought the present suit for the 

construction of the will, for a declaration that the trust for the establish¬ 
ment and consecration of the image of Goddess Kalee and her worship 
was void, for possession of the Rangpur properties and for an account 
and mesne profits. The Court of first instance held that the bequest in 
favour of the Goddess Kalee was valid, and dismissed the suit. On 
appeal by the plaintiffs the Division Bench, disagreeing with 
[163] the case of Uptndra Lai Boral v. Hem Chundra Boral ( 1 ) and 
some later cases which followed the same, referred the following ques¬ 
tions for the decision of the Full Bench :— 

(i) Does the principle of Hindu law, whioh invalidates a gift other 
than to a sentient being capable of accepting it, apply to a bequest to 
trustees for the establishment of an image and the worship of a Hindu 
deity after the testator’s death and make such a bequest void ? 

(ii) Whether the cases of Vpendra Lai Boral v. Hem Chundra Boral 
(1 ) t Bojomoyet Dassee v. T<oylukho Mohiney Dassee{ 2 ) and Nogendra - 
Nandin* Dassiv. Benoy Krishna Deb (3) have been correctly decided, 
so far as they lay down the proposition that a gift to a Hindu deity, 
whose image is to be established and consecrated in future, is void ? 

The oases mentioned in the order of reference are all, more or less, 
based on the decision of the Privy Council in the great To gore case [4) 

The said case was in respect of a gift to a human being and was based on 
a passage in the Dayabhaga, Chapter I, para. 21, which is to the follow¬ 
ing effect: — 

12. ^ ^rt 

The right of one may consistently arise from the act of another : 
for an express passage of law is authority for it ; and that is actually seen 
in the world, since, in the case of donation, the donee’s right to the thing 


(1) (1897) I. L. R. 25 Cal. 405. 

(2) (1901) 1. L. R. 29 Cal. 260. 

(3) (1902) I. L. R. 30 Cal. 521. 

0 VI I—‘90 


(4) (1872) 9 B. L. TC377 ; 18 W. R 
353 ; L. R. 1. A. Sup. Vol. 47. 
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arises from the act of the giver, namely, from his relinquishment in favour 
of the donee who is a sentient person.” G Ubrookt's translation. 

The next paras. 22 and 23 go on to say that the title of the donee 
accrues before the acceptance and para. 24 says that the acceptance makes 
the title which has already accrued capable of full enjoyment, thus differ¬ 
ing from the Mitakshara which ho ds that title does not accrue before ac¬ 
ceptance. The author is here incidentally dealing with the 

= meaning of the word gift and does not make any further refer- 
. ri6i] ence to tha subject. Of the commentators on tho Payabhaga, 

Sreenathsays " the 

word ‘sentient’ is spoken of, of some particular sentient being and the defini¬ 
tion of gift is not wide enough to include jiga f 0 r gift in favour of a deitv) or 
the worship of a cow, etc. fto which things are given Aobyutananda 

says affrasniffiffiff smfmff Tr? . •• s i mT p 0 ^t»t or relin . 

quishment would be wide enough to ino’ude the dedication of the saored 
bull, etc., and therefore the word 'sentient 1 is used.” Sroekrishna Tarka- 

lankar also says sqrfjjsWJT qr . 

"as in the dedication of tho sacred hull no title to the same accrues to 
any one, the word Ujaga or relinquishment is s po t 9n of in reference to 
a sentient* being.” 

All these commentators, thoroforo, understand the definition as 
limited to seoular gifts as contradistinguished from gifts of the 


nature of jaga, wnicli is a technical word meaning ■ 

fl) “or relinquishment of property intended'’ for a deity or 
other religious dedications, such as that of the s aorod bull at a 

si-ctdh. The snbjeot of dana or gift, however, is dealt with in some detail 
by Narada in the chapter on the subtraction of gifts, and in making a s ub -' 
division he says:- In civil affairs the law of gift is fourfold—(i) what 
may be given, (n) wha may not be given, fiii' what is given or a valid 
gift, ivj what is not given or invalid gifts. Colebrooke’s Dig., Vol I 
page 401 In commenting on the above, .Tagannath Tarkapancbanan 
say : - the rule o be established that gifts made bv a man afflicted 
with disease and the like are void, regards oiv i! gifts not donations for a 
religious purpose. This title of law does not extend to a gift made for 

L S” Tfnn ! «S, # d0n,ltion is valid if * he made by the owner o! 
the thing ^ Jagannath then quotes tho toxt of (Katyayana) 

. SwrefV war’ntrWimt m «n. 

Wtat , m.n Ins promised in boeltU or in sioknesr lor (l „| Mous 
purpose must be given ; and if ho die wiHinnf •lx- 

doubtless bo compelled to dolivor it.” lD * us * on 

nakar !tee d^TSg r "S* ap ? roV1 ' 1 by tho Vivnda 

commenting upon another text’“of lT tylvan"‘f®. 

,< c < , u ,x ‘'hya\aua as to invalid gifts, say 

‘Vift by a person affected with disease (being 
invalid) must apply to gifts other than those made for a religious pu,pos“' 

Eaglmnandan ip his vfiSffrT (2J (Shudditatw.r quotes the same text of 


Katyayana and says ^ ^ ^ 

m tho same way the molusion of a "ift bv * \ 1 

(1, Sradhabibeka, Ohandi Charau 3 
M Bangabaii Edition, p. 49$. 1 ‘ 
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gifts has reference to gifts made for other than religious purposes" See 

a.so Vya.astba 3rd Editicn-Yyavastha 713. page 623 (Part I) 

and the aut*hoiiti6s cjuoteu. 9 

It appears tha^the void ^or gift, when spoken of in respect of the 

dehy, is used in a 1«li or *l«r , ^secondary or figurative sense. The 

Sradhabibeka of Shoolapani says TIRR 1 R SRSTRR $RRfr ^R^Wr ; 

: i e t (lj thB use of t he word or ift iQ 

i ntend 0 d°tn —f ‘u® ^ and oCher Gods is ^condary or figurative and 

kr Sna TarkTS by ™* log l' giving of the fee in either case.” Sree 
shna Tarkalankar, the great commentator of the Dayabhaga, in his com¬ 
mentary on the above passage, says efqTRrR^rjffHR^q jrqRqjjr. 

. here also fche use °£ the word in its primary sense is im- 
m a secular gfftj IS “° Se “ Se ° £ 0 “ 6 ' S ° WQ ownershi e'' Hike that of the donee 

¥ha Med ^ atithi - the great commentator of Manu, in commenting unon 
the word devaswam (god-propertyj in Manu, Chapter XI, Section 36, says 

^3™ R cT qriqfSKl-JlpTK ^Rff . 8 

honourTsL,l h ( f !? r6lmqU1Sd0d iQ faV ° Ur ° £ Gods for sacr >fices in 'their 
oS gS h P 7 6 ; ty ' by r ? aSOn ° £ 5he ^Possibility of the appli- 
n 1 “j 0t the (° rd ‘aary; relation of owner and thing owned For 
the Gods do nob use the property according to their pleasure, nor do we see 
them exerting lor the protection of the same.” 

C 

[166] Again ^3 RcTJJsrrK Sfldflr aiWrerqxJR, * 51 4 STl^cRR? 

*«*3 uflrr&q-W 

* . R * qiWRK **nr w^Rr^. 

i%i rrrr crgRf sr r : 

W wrrW^vjqg eiwfcn? ^rr ( % rriwr r 
qicdKRR^^RR "It cannot be argued that in popular view (property 

relating to the four armed or the like image of God/is called ‘god-property^ 
and it is proper to put the popular meaning on words occurring m th l shli 

liras. It would be so if the term god-property’ acquired notonety (, n £ 

sense as a single undivided word; but by reason of the notorious meaning o 
the component parts ol the word, namely. God and nr^cr^ *.u ° 

of the whole, that is, God’s property is god-property, is preferables 
here any evince for inferring another passage for the purpose of supper! 
ting the proposed meaning, ihe assumption that the four-armed “hVL 
like have states of God in the primary sense is removed by the very use of 
the term image. Nor can it be argued that although there is no God in the 
primary sense in such cases, still let such property be god-property by usage 
Be it so, but there cannot be the relation of owner and thing owned Th«n« 
of the term property (as God’s, may be reconciled m themanner stated! 
This is discussed in the seoond Chapter of the Mimansa of Jaimini.” K„L 

W Bradhabiboka, Chandi Ojiataa’s Ed., p. 22. 
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1909 looka 1-batta, in his commentary on the same words., says : WTO 

AUG^ae. i. c., “ the property dedicated for the images and other 

Full deities is called devasv)~m." It would appear sufficiently clear from the 
BBNCH * authorities that the definition of gift referred to by the Dayabhaga, 
7 <M28=3 Chapter I, Section 21, is in respect of a secular gift and not a gift for reli- 
I C. 642=10 gious purpose. This disposes of the applicability of the Tagore case UJ and 
C.L. J.{385=r a i so the case ol Dai Moiivahu v. Dai Mamubai (2), which latter case may 
14C. W. N. tjQ { UI ther distinguished as being governed by the Mitakshara law. 

18 * Even if we weio to apply the definition, as given m the 

above text of the Dayabhaga, to such a gift, it would seem 
[167] absurd to say that a deity is not a sentient being. If the deity 
exists and it manifests itself in the image upon the invocation of the 
worshipper with certain mantras, it cannot be said to bean insentient 

being. If it answers to the 55^2 i, c ., “come hero”, “stay here 1 ’ 

of the votary, it cannot be said to be insentient. The text— 

J ** 


“For the use or benefit ot the votary Brahman or God, although only 
existing in spirit and without a second, having no attribute and no body, 
assumes iorms." Shastri's Hindu Law, 3rd Ed., page 420, shows the 
Hindu idea of the forms attributed to God for the convenience of worship. 

A particular image may be insentient until consecrated, but the deity is 
not. If the image is broken or lost, another may be substituted in its place 
and, when so substituted, it is not a new personality, but the same deity 
and properties previously vested in the lost or mutilated Thakur^ beoome 
vested in the substituted Thakur. A Hindu does not worship the ‘ idol" or 
the material body mado of clay or gold or other substance, as a mere glanoe 
at tho mantras and piayers will show. They worship the eternal spirit of 
the deity or cortain attributes of the same, in a suggestive form, whioh is 
used for the convenience of contemplation as a mere symbol or emblem. 
It is the incantation of tho mantras peculiar to a particular deity that 
oauses the manifestation or presence ot the deity or, according to some, 
the gratification of the deity. According to either view it is the relinquish¬ 
ment of property, in the name of the deity, for securing its gratification, 
that completes the gift, and such relinquishments are valid according to 
bindu law, even if mado by a dying man. It may be true that the illite¬ 
rate Hindu thinks of tho consecrated symbol as the deity and has not any 
dear idea of the particular attribute of the God head that is worshipped 
in a particular form, but it cannot be said with any approach to truth 
that the great Rishis and their commentators who declared the Hindu 
law had such a gross idea of the divinity they worshipped. In this view 
of the [168] case also, the text of tbc Dayabhaga relied on in the Tagore 
case (3; cannot invalidate tho gift in favour oi a deity whose image is 
oenseorated after the death of the donor. 

1 hen again, their Lordships of tho Judicial Committee, in the 
'Tagore case (3) say that the object of tho donation must bo in existence, at 
least in contemplation of law, and as an instanoo, the case of an adopted 
son is mentioned, as, by a fiction of law, ho is supposed to have been oonooi* 
ved during tho lifetime of the adoptive father. It is contended that Ananda* 
moye e Kalee was no t in existence during the lifetime of the testator , 

U 11812. y b. L. R. 87<; la W. R. 859; *21 1. a. 93. " " I 

L. R. I. A. Bup. Vol 47. (8) (1662) B. . L. R. 678; IS W. R* 

\2) (1897) 1. L. R. 21 Bom. 709 h. R. 859; L. R. I. A. Bup. Vol 47. 
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although the Goddess Kaleo was, is and always will be in existence. Sup¬ 
pose a Hindu gives permission to his wife to adopt a son after his death 
and to name him by a particular name : ‘ Ham,’ ‘ Syum’ or Gopal. it 
cannot be contended with any semblance of reason that a son adopted 
by the widow and named as directed by the adoptive father would not be 
validly adopted, because a son of that particular name could not be suppos¬ 
ed to have been conceived by relation back to the lifetime o! the lather, b 
is not necessary to apply the same analogy in the case of a deity, as the rea¬ 
sons hereinbefore enumerated will show, but if it were necessary, theie would 
ba no difficulty to the Hindu lawyer to call it in aid in favour of the gift. 

I have stated above that in the case of a gift to a God, the relation of 
an owner to the thing owned in its primary sense is considered to be want¬ 
ing. Who then is the owner of the property 4 ? In a secondary sense, no 

doubt, the deity is the owner, but the shastras lay down ^ ^H'f, 

J ? ^ ^ 7 t/ . 

^ Meqss i. e. } Gifts are to 

be given to th_ ,.„y and the fee for the acceptance of the gift also is to 
be given to the deity, but all these are to be (ultimately; given to a 
Brahman, otherwise the gift would be useless.” 

Matsya Sooktam quoted by Raghunandan in his Sbuddhitatwa U). 
Every gift, therefore, in favour of a deity is a gift for the 
ultimate benefit of a Brahman or Brahmans, and may, there- 
[169] fore, be looked upon as a charitable gift. It was held by Sir 
Raymond West in the case of Monohar Ganesh Tambekar v. Lakhmiram 
Govindram i2) that a trust for a Hindu God and temple was one created 
for public charitable purposes. The God and temple, in that case, was a 
public one and the trust was, therefore, considered to be a public one. 
There is no reason wby the gift in this case, which is expressly vested in 


trustees for the purpose of building a private temple and setting up a 
private deity, should not be considered a private charitable trust chari¬ 
table’ I say because the ultimate benefit must come to the pujans and 
ihebaks. “It is only in an ideal sense that property can be said to belong 
to an idol; and the possession and management of it must in the nature of 
things be entrusted to some person as shebatt or manager:” Prosunno 
Kumari Debia v. Golap Chand baboo (3). And this carries with it the 
right to bring whatever suits are necessary lor the protection ot the pro¬ 
perty. Every such right of suit is vested in the shtbait not in the idol : 
Jagadindia ath Bey v. Hemanta Kumari Debt (4;. Again, bequests for 
the performance of the periodical poojas of Durga, Kalee, etc., or for the 
celebration of the in nodical festivals, called Dolejatra, Rashjatra etc., 
have been from very oli times given effect to by our Courts. Instances 
will be found in the following cases 

Bamtonoo Mullick v. Bamgopaul Mullick (5), Ashutosh Butt v. 
Voorga Churn Chatterjee (6), Eemangini Dasi v. Nobin Lhand Ghose (7j, 
Gokool Nath Quha v. Issur Lochun Boy (8), Bhuggobutty Prosonno Sen 
v. Gooroo Prosonno Sen (9), Bisseswar Prasanna Sen v. Bhagabau Pra - 
sanna Sen (10), Prafulla Chunder Mullick v. Jogendra Nath 
Sreemany (11) [170] Jairam Narronji v. Kuverbai (12J, and Manohai 
Qanesh Tam bekar v. Lakhm%ram G ovi ndra m (13 ). _ 

\l) Suddhitatwa, Bang. Ed. p. 557. 6 I A. 182. 

(2) (1887) f- B. R. 12 Bom. 247, 263. 

(8) (1876) 14 B. Ij. R. 450 ; 23 \V. R. 

268 ; L R. 2 1. A. 145, 152. 

(4) (1904) 1. L. R. 82 Cal. 129 ; L R. 31 

I. A. 203. 

(5) (1829) 1 Knapp. 45. 

(6) (1879) I. Ij. R. 5. Cal 438 ; L. K 

tn 


(7) (1882) I. L R. 8 Gal. 789. 

(8) (1886) I. L. R. 11 Cal. *2-2. 

(9) (189?) I. L, R. 25 Cal 112. 

(10) (1906) 3 C L. J 606. 

(11) (1905) 9 C. W. N. 528. 

(12) (1885) I L. R. 9 Bom. 191. 

(13) (1887) I. L. R. 12 Bom. 217 
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19 q 9 If a gift in favour of a deity, whose image has to be prepared and 

Aug. 28. destroyed periodically, is valid, 1 do not ste any reason why a gift in 
- favour of a d( lly, whore imago is to be prepared once for all, except for 

Bench an ^ Tealcn icr It(,or *- Clllct 'i°n coming to pass, should be invalid. 

_ In the present case again, the testator does not expressly make a gift 

37 C. 128= 3 to Kalee or Anandamuyee Kalee. He only vests his properties in certain 
I. C 842-10 trustees who are to employ the surplus income of his properties in a cer- 

C 14 C* W^lT ta * n way ’ k y spending the same in the establishmet, skeba and pooja of the 
* * Goddess Kalee under the name and style of Iswar Anandamoyee Kalee. 
I do not see how the rules ot gilt to a deity, even ii they were not as I 
have stated above, can invalidate the bequest in this case. For the rea¬ 
sons stated above, I would answer both the questions referred in the 
negative. 

Per Curiam. Tho order of the Court accordingly is that the case 
be roburned to the Division Dench to decide tho matter in accordance with 
the opinion we have expressed. 

Case remanded. 

37 Gal. 171 (-5 I. C. S9S . 

[171] APPELLATE CIVIL. 

Before Mr. Justice Sharfuddm and Mr. Justice Coze. 

Jauab Gobi n da Singh v . Anath BaNdhu Saha.* 

[17th May, 1909.] 

Itimand—l\irius, adtl///vn of — uiv; l 1 'nettii.re Cult (Act XIV of 1Ss 2) s. 654 —Order 
°f rL Maii(l On Appellate l ourt utrui.mj mur.tiuii vj p, rig, whether leg il. 

An order of remand under section 5K4 of tho Civil Procedure Code (Act XIV 
o 1882) b) the Appolluio ourt, directing addition of parties, ia an order upon a 
preliminary point, and, as such, is not illegal. 

UubtO Bo/ihsh v. L‘u Uco I J i\isad (i) followed. 

Second AprEAl. by the defendants, Jadab Uobinda Singh and 
another. 

This appeal arose out of an action brought by the plaintiff to recover 
arrears of rent due from tho defendants. It appeared that the plaintiff 

was the four annas shareholder of a oertain property, and the remaining 

twelve annas share was owned by the defendants. In tho year 1891 thore 
was a partition of the said piopcrty, and by that, sahams Nos. 8 and 9 

fJSA, 9 plumtlU ' wb0 took Possesion of these sahav.s in the 
year IdOh Subsequently, the piescnt action was brought bv the plaintiff 

for apportionment of the rent. The plaintiff did uot make all the co¬ 
sharers and some of tho tenants, who had interest in the holding, parties 

^Sn “ ake th ° Se P ° rS0QS P4ltl0S t0 and to S omuS 

High t C 7 ou ] ,b AgainSti thiS d °° iSi0Q tW ° ° f the defondaQts aPP^led to the 

i l X a o P ndent ntS ‘ 

originally ten ets jiTly ^V theZ 

* Appeals from Appolluio Orders. No* his « mL ‘ 

s. N. Hilda, Distriot Judgo of Pabna and Bo« , ai". \° , Jd ' ’ “5 iUBst tbe ordera ° { 
orders of Kamala Nath Das, Munsif 

(1) (1901> I. L. R. S3 All 167. 


718 



VIM ALINASH CHANDRA MOITRA, IN RE 87 Cal. 173 

plaintiff and hi? co-sharers partitioned their property, and the result was 
that ^ome portions of the holding" of the various tenants fell into the 

plaintiffs share and others into the shares of Ids co sharers. The plaintiffs 

accordingly -ued for apportionment of the rent. The Munsif gave him a ** 
modified. decree. But on appeal to the District Judge, he noted that it 
was admitted on behalf of the plaintiff that all the co-sharer proprietors, 37 
and also some other persons who were interested in the land, had not been 
made, parties. He, therefore, remitted the suits to the Munsif, with, a 
direction to make these persons parties and to take certain other action. 

Two of the defendants have appealed to this Court, and it is argued 
on their behalf that this order of remand was illegal under section 
564 of the old Code. It may be conceded that the Munsif did not dispose 
of the suit upon a preliminary point, for this question, whether all the 
co-proprietors had been made parties, does not appear to have been raised 
before him. But the order of the District Judge directing the addition of 
parties is an order upon a point which is necessarily preliminary to the 
proper decis ; on and trial of the suit. 

As against the added parties, the proceedings begin only on the service 
of summons, and they are, we think entitled to have their case investiga¬ 
ted and decided by. the Munsif. We think, therefore, that the order "of 
the District Judge is not illegal, and in this view we are supported by the 
decision in the case of Habib Pakhsh v. Baldeo Prasad (1). 

The appeals are accordingly dismissed with costs. 

_ Appeals dismissed 

37 Cal 173 (=rS I. C. 406 C. W. N. 275) 

[173] CIVIL REFERENCE. 

Before Sir Lawrence B. Jenkins, K.C.T.H., Chief Justice, Mr. Justice 

Chitty and Mr. Justice Vincent. 


Abinash Chandra Moitra, Tn re* 

[17th August. 1909.] 

Practice—Jurisdiction—Lena] Practitioners' Act (XVITT of 1S79' ss 13 U—D ; vision 

Bench jurisdiction of. to tear reference U 'dcr the Act from subordinate Courts. 

Aooording to a Ion* and nndeviating course of praotioe, which may be re- 

^ 0 ^ . 00 _ . 'sion Bench appointed to dispose of the 

civil business arising out of a particular Group, has power to hear and dis 

pose of a reference, under section 14 of the Legal Practitioners’ Act by the 

presiding officer of a Court within that Group. ’ J 

[ReD 3S Cal. 300.] 

Reference in the matter of Abinash Chandra Moitra a nleador 
under the Legal Practitioners’ Act. 1879. ’ * 

Abinash Chandra Moitra was enrolled a S a pleader in the District 
Court of Faridpur in 1893. The District Judge of Faridpur having held 
that a charge of grossly improper conduct in the discharge 0 f his profes¬ 
sional duties was proved against him, made a reference to the High Court 
under section 14 of the Legal Practitioners’ Act, recommending that he be 
either dismissed or subjected to such other punishment as may be deemed 
proper by the High Court. 

The matter came on for disposal before Chitty and Vincent JJ the 
Judges presiding over the Presidency Group to which the district of 

* Civil Reference No. 1 of 1909, by the District Ju<He of FanMnnr 

(1) (1901) I. L R. 23 All. 167. P 
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Faridour belonged. Tboir Lordships having agreed with the learned 

1909 _ T>i< 5 tiirot Judge ordered that the said pleader be dismissed. 

400^17. Dist, .‘“^ n Nbina , h Chandra Moitra applied to the Chief Justice to 

^ ^ " 

I 3 0° 106=14 waT in a jo ritol r “qaesUhat iJmlghT be Sealt^with Td ministratWely. 

C. W. N. 275. [ 174 ] The following order was passed by the Chief Justice dismis¬ 
sing tlio application ^ , 

Jenkins C.J. This is an application by way of petition, whereby it 
is prayed that I will “ form a Bench for hearing the application, and then, 

after bearing it, appoint a Bench to dispose of the case, to whioh the 
petition relates, " legally as a matter which has not been legally disposed 
of, and to pass any other order as may be deemed fit and proper. 

The application has been brought before me as Chief Justice, with a 
request that I will deal with it administratively. 

In July 1^93 the applicant was enrolled as a pleader in the Distriob 
Court of Faridpur, where he practised by virtue of a certificate granted 
under the Legal Practitioners’ Act. The Distriob Judge finding that a 
charge of professional misconduct was established against the applicant, 
reported the same to the High Court. 

The case came before Mr. Justioo Chitty and Mr. Justice Vinoenb, who 
at that time constituted the Divisional Court appointed to deal with the 
business of the Presidency Group to which the District of Faridpur belongs. 
The order passed by the Division Court was that the application be dismis¬ 
sed. The applicant now contends that the case did not fall within the 
jurisdiction of the Division Court so constituted, and submits that it had 
been empowered by the Rules of the High Court only to exeroise \ppel- 
late Civil Jurisdiction and to hoar references from the subordinate Courts 
of the Presidency Group, and nob to exercise tho Court s disciplinary 
jurisdiction given by tho Legal Practitioners' Act.” Though the applicant 
was represented by counsel beforo the Division Court, no exception was 
taken to its jurisdiction, and it is conceded that had this particular Divi¬ 
sion Court boon specially nominated by the Chief Justice to deal with this 
oaso, no objection could now be raised. I have consulted the offioers 
of the Court and find that, in accordance with a practice that has 
obtained over since the passing of tho Act, 1879, eaoh Division 
Court has dealt with all cases of this kind coming from districts of the 
[175] group in its charge; and this has boon done by virtue of the deter¬ 
mination of the Chief Justice for the time being expressed in terms iden¬ 
tical with those in obodienoo to whioh this case was plaoed before the 
Division Court whose jurisdiction is now questioned. Seeing that I am 
only invited bo deal with this matter administratively, it is nob open to 
me to hold that what has been done by tho Division Court is a mere 
nullity which can he regarded by me as though it had no existence. 


The Division Court has aoted under a direction whioh has always 
been treated as a sufficient allocation of oases arising under the Legal 
Practitioners’ Act. 

Tho intention to allocate is beyond doubt; the question is whether 
the language is apt to carry out this intention The long and undeviating 
course of tho Court must., for the purpose of this application, be regarded 
as a sufficient answer; and in the circumstances the practice of the Court 
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may justly be regarded as the law of the Court. Moreover, if the proceed¬ 
ing before the Division Court be the nullity for which the applicant 
before me oontends, and is foroed to contend, then the order made is 
followed by no legal consequences against him, and in any case he has 
his remedy by way of appeal to His Majesty in council. In the circum¬ 
stances, I must reject the present application. 

The application having thus been disposed of by his Lordship the 
Chief Justioe, the petitioner made another application for review of judg¬ 
ment to Chitty and Vinoent JJ., the learned Judges who presided over the 
Presidency Group and formerly disposed of the matter. 

Mr. A. Chaudhuri, Mr. E. N. Ghaudhuri, Babu Kishori Lai Sarkar 
ana Babu Debendra Nath Baqchi , for the petitioner. 

. . Chitty and Vincent JJ. This is an application to us to review our 
judgment of the 28th May 1909, by which we ordered the dismissal of the 
pleader, Abinash Chandra Moitra, who was oharged with professional mis- 
oonduot. The petition for review contains eight grounds, but none of these 
have been [176J seriously pressed by the learned conusel for the applicant 
The first; ground that the District Judge had no jurisdiction to hold the 
enquiry and report was given up. Th° learned counsel did suggest that 
we had taken an erroneous view of the facts in one or two unimportant 
respects, principally with regard to the withdrawal of the suit against 
Bahadur Mollah by Abinash Chandra Moitra ; but after hearing his argu¬ 
ments with regard to those points, we do not see any reason to go back 
upon the conclusions at whioh we arrived. 

The main ground which was urged before us was that this Division 
Bench was not properly constituted and authorised to deal with this refe¬ 
rence. It was suggested that this might be oovered by the concluding 
words of the first ground, but it is evident that that ground refers soley to 
the jurisdiction of the District Judge to make the reference. We 
permitted the learned counsel, however, to say what he had to say on 
thepoint, and will now dea! with it. It is argued that the Charter 
gives the High Court Jurisdiction over only the vakils of the High Court 
and not over pleaders in the mofussil. That jurisdiction, it is said is 
conferred only by the Legal Practitioners’ Act, 1879, and can only’be 
exercised in oonformity with the provisions of that Act. Under seotion 

14 a report may be made by certain officers therein named to the High 

Court and it is for the High Court to say whether the pleader shall be 

acquitted, suspended, or dismissed It is argued that the High Court 

means the whole body of the Chief Justioe and Judges, or such of them as 

have been authorised by rule or special order to deal with the matter. It 

was contended before us that the arrangement oould be made onlv hv the 

Full Court and not by the Chief Justice. But we find from the udem^t 

of the learned Chief Justice, delivered when the matter was brought before 

him in his administrative capacity that it was conceded before him that 

had this particular Division Court been specially nominated by the Chief 

Justioe to deal with this case, no objection could have been raised It 

thus appears that the same counsel for the same client adopted on the two 
occasions opposite lines of argument. u 

[177] Before us it is conceded that for the past 30 years such 

references have been invariably dealt with by the Bench disposing of 
the civil business arising out of the group from a district of which the 
reference comes It is argued that this assumption of Jurisdiction 
cannot confer?.Jurisdiction, and that, tunless authorised by- the FuU 
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Tourb a Divisiou Bench has no Jurisdiction bo deal with such a referen- 
1909 °° u T Hgboha noted bhab although this referenoe was argued before 

^ C U 9 S Swo occasions (the 30bh and Sisk of March and the 17bh o 
Civil. Mav last) by two different counsel for the applicant, no suggestion was 
RBFEBBNOH d that we hid no power to deal with the matter; nor, '“ ' 
— w!s any such suggestion made in bhe applioabmn for review It is true 
b 7 , C C «^S^Wl nowtere has been no framed rule of this Court expressly 

0. W. haS been uni{ormi and has b60Q well-known to toe ***** 

It is not precisely a question of jurisdiction for undoubtedly the High 
Court has jurisdiction in the matter, but ratber a question whether this 
particular Division Bench represented the High Court forr kbe' 

We do not feel disposed to entertain the suggestion, made at this late stage, 
that this Bench was altogether without jurisdiction, and that the proceed¬ 
ings before us are null and void. There is nothing, sc far as we are aware, 
whioh requires these matters to be allocated to a Bench or Benches by a 
written rule or order, and wo think that bhe established praotioe of dO 
years, whioh is unquestioned, gave a sufficient authority, whether it be 
considered to omanate from the Full Court or from the Chief Jusbioe. 

The learned counsel concluded with an appeal ad misenooraiam. 
The sentence, he said, was too severe, and he pleaded for its reduction to 
a period of suspension. It was said that tho pleader, had in faot paid up 
bhe money whioh he was oharged with having misappropriated. .We 
allowed time for ovidenoe of such payment to be produoed, and required 
that it should be verified by tho affidavit of the pleader of Monorama,bo 
whom the payment was alleged to have been made. Two receipts purport¬ 
ing to be given by that pleader have been produoed, [178] bub the affidavit 
in support is not sworn by the pleader to whom payment was made, not 
even by Abinash Chandra Moitra himself, but by bis younger brother. 
The payments are said to have been made, Rs. 75 on the 9th Deoember 
1908, and the balanoo, Rs. 87-15-8, on 10th August 1909, that is afUr we 
heard counsel on the petition for roview, This is most unsatisfactory. It is 
inoredible that if the Rs. 75 had been paid, as alleged, last Deoember, 
it should nob have been stated at one or other of the bearings before us, 
especially as we laid stress on tho faot that up to now nothing had been 
paid. The payment said to have boon made last week after we were told 
bhab it had been paid does nob improve matters. 

At the same time we have no wish bo press boo hardly on bhe appli¬ 
cant. His offenoe is a very serious one and cannot be lightly regarded, 
and we adhere bo the conclusions which we stated in our Judgment ; bub 
after giving the appeal of his counsel our best consideration, we think 
the jusbioe of bhe oase will perhaps bo mob by an order of suspension. 
We accordingly revoke the order of dismissal and order that Abinash 
Chandra Moitra bo suspended for four years, to commence from the date 
when be was first suspended by the Disbriot Judge. ' ' 
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[179] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Vincent. 


Nimai Cband Addya v. Golam Hossein.* 

[24th August, 1909.] 

Mahomed an ' L Law — Endowment — Wagf—Mortgage of waqf property by Mutwalli for 
necessity of urgent character , whether valid—Effect of obtaining permission of 
Cadi after the mortgage—Loan by a trustee at a high rate of interest. 

Under the Mahomedan Law, mortgage of Waqf property by the mutwalli 
in case where necessity is established is vaild, even if the permission of the 
Cadi is obtained subsequent to the mortgage. 

Where, therefore, a Court found that a mortgage by a mutwalli of waqf 
properties was for urgent necessity and that the mortgage was proper, the 
mortgage is valid in law, inasmuch as it might be taken to have been retros¬ 
pectively approved by the Court. 

A loan by a trustee of endowed property at the rate of interest at 12 per 
cent, per anum with quarterly rests, could not be considered beneficial to the 
endowment., although the principal sum itself might have been urgently 
raised for the protection of the endowment; and in suoh a case the Court is 
justified in allowing interest at a reduced rate. 

[Pol; 26 I. 0. 858; Ref : 82 I. C. 205 ; 37 Cal. 870; 47 Cal. 592; 77 I. 0. 949=38 0. L. J. 
365=51 Cal. 331=1924 A. I. R. Cal. 473; 79 I. C. 360 ] 


Appeal by the plaintiffs, Nimai Chand Addya and others. 

This appeal arose out of an action brought by the plaintiffs to 
enforce two mortgage bonds executed by the defendant No. 1, on the 10th 
of May 1895, in favour of one Ishan Chandra Addya. One of these 
bond9 was for Rs. 1,000, and it appeared that defendant No. 1, who was 
a mutwalli , in order to save waqf properties which were put up for sale 
by Government for costs incurred in a partition proceeding, hypothecated 
the said properties, borrowed the said sum of Rs. 1,000 from the late 
Ishan Chandra Addya, deceased father of the plaintiffs, and thus saved 
the property from being sold. No question arose in the present appeal 
as to the other bond. 


The defendant pleaded, inter alia , that according to the 
provisions of the waqfnama , the mutwalli had no authority to 
[180] mortgage the waqf properties, and that, therefore, the plaintiff 
could not get any benefit on the basis of the aforesaid mortgage bond. 

The Court of first instance held that although the mortgage was 
executed for legal necessity, yet inasmuch as it was not done with the 
sanotion of the Cadi previously obtained, the mortgage was nob a valid one, 
and it dismissed the plaintiffs' suit. 

Against this decision the plaintiffs preferred this appeal to the High 
Court. 

Babu Basanta Kumar Bose (with him Babu Sarat Chandra Ohose), 
for the appellants. 

Moulvic Z. R. Zahid , for the respondents. 

MOOKERJEE ard Vinoent JJ. This appeal is direoted against the 
deoree in a suit bo enforoe two mortgage securities exeouted by the first 
defendant on the 10th May 1895 in favour of one Ishan Chandra Addya, 
now represented by the plaintiffs appelants. One of these bonds was for 


* Appeal from Original Deoree, No. 376 or 1907,; ^lafnsr tbe’ debree oT Kisbori 
Lai Ben. Subordinate Judge of Dacoa, dated June 29,1907. 
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„ n Rs ! 500 and bhe other for Rs. 1,000. No question arises in the present 
AUO 24. appeal as “o the first of these two bonds. As regards the second 

- bond, one of the properties included in it was co ^ 0r ® d by * deed 

Appbllate /ex0OU ted on the 29th August 1862, under which the martgagor 
Of™ was made a mutawalU. The question in controversy between the 
a I a »8 parties relates to the validity of the mortgage in respect of the waqf 
«=|j G. L. J property. The oiroumstancos under which the waqf property was given 
317=14 in mortgage are not disputed. The properties included in the deed of 
G. W N. 833. * werQ Z0mindari0S liable bo be partitioned under the Estates Parti- 

bion Aot In 1894, one of the co-sharers in the property commenced pro¬ 
ceedings under that Aot. The estate was partitioned and the waqf pro- 
perties were made liable for bhe payment of Rs. 1,275 as the proportionate 
share of the cost of partition. The Government took statutory steps for 
realization of this sum, and as the mutawalli found it impossible to satisfy 
the demand from the ourrent income of the properties, the Collector fixed 
bhe [181] 10th May 1895 for bhe sale of the estate. Under the oiroum- 
tanoes, the mutawalli effeoted a mortgage of his own properties and a 
portion of the waqf estate, raised a loan of Rs. 1,000 and applied the sum 
to avert the impending sale. There is no room for dispute, therefore, that 
bhe mortgage was created under the gravest necessity of the most urgent 
character, and that but for the action taken by the mutawalli , the estate 
would have been unquestionably sold and the waqf destroyed. The Sub¬ 
ordinate Judge has held that although these facts are not and cannot be 
disputed, bhe mortgage is, upon the authority of the decision of this Court 
in Shama Churn Boy v. Abdul Eabcer (1), absolutely null and void, and 
that the mortgagee is not entitled to proceed in any manner against bhe 
waqf properties inoluded in the mortgage for the satisfaction of his dues. 
This position has been controverted before us in appeal. The question 
raised is one of considerable importance, and to determine accurately the 
rights of the respective parties, it is necessary to examine the leading 
texts on the subject of alienations of waqf properties, to be found in the 
writings of Mahomedan jurists of recognised authority. We prooeed to 
give an English version of these texts, of whioh the originals are appended 
to this judgment for faoility of referonoe. 

Text I, 
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If a mutawalli wishes to mortgage or pledge the wagf property as 
security for loan, it is not valid, beoause such a course [182] would 
render the wagf useless. Neither the mutawalli nor the people who 
frequent the mosque (that is the benehoiaries) can validly do so. If a 
mutawalli mortgages a house belonging to the waqf , and the mortgagee 
dwells in it, the jurists are of opinion that the latter is bound to pay 
oustomary rent (literally rent of a similar property) whether the house be 
in a condition to yield an inoome or nob. This should be done as a 
measure to safeguard the waqf. (Fatawa Qadi Khan, A.D. 1196, Cal¬ 
cutta Edition 1835, Volume 4, page 218.) 


Text II. 
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fVl „ “ ““ proper ‘y ba S n° money (literally income, profits, etc.) in 

that the Cadi may order the mutawalli to borrow on (the security of) the 

wa . q L tor the 'benefit of the waqf. The mutawalli may not borrow with¬ 
out the sanction of the Cadi. The ciroumstanoes which justify the bor¬ 
rowing arise when there is no income from the waqf properby, thereby 
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Text III. 
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317=14 Text VI. 

0] W. N. 883. .JL > 


[ f V J 


• • 












UJ) %jI AioLaJI 




• • 


• • 


j* i-v i -/*! 


iAJiyi 


OU - *JwJI aU | <* 




Jl^^yoL) yj) 

ijij 

If the mutawalli is called upon to pay the land itax (khiraj) and tri¬ 
bute (jibayah) due from the waqf property, and ho has nob in his hands 
anything out of the income of the waqf , the jurisconsult Abu-l-Qasim says 
that it is lawful for him to [184] borrow if the appropriator has author!- 
sed him to do so; otherwise he shall have to pay (that is, the debt inourred 
without the authority of the appropriator) out of his own property and 
not out of the income of the waqf. 1 he jurisconsult Abu-l-Layth says 
that, when the mutawalli is confronted with an affair which makes it 
indispensable for him to borrow, he should do so with the sanotion of the 
hakim , and then pay off the debt out of the inoome of the waqf . beoause the 
Cadi has the power of authorising tho mutawalli to borrow on (the seourity 
of) the waqf. (Is af by al-Tarabulusi, A. D. 157b, Cairo Edition, page 47.) 

Text VII. 
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When the mutawalli wishes to borrow on the security of the waqf, *gog 
in order to pay off the mortgage money (literally price of mortgage), he is aug. 24 . 
empowered to do so with the sanction of tihe Cadi ; otherwise not, Thus — 
it is laid down in the Sirajiyyab. The circumstances which justify bor- 
rowing arise when there is no income of the waqf and thereby necessi- * 

tates borrowing and contracting loan. Put if there be any income of the 37 C. 179 
waqf, and the mutawalli applies his own money for the benefit of the 3 I. C. 353=* 
waqf, he may recover the amount from the income of^ the waqf. Thus it 
is laid down in the Fatawa Qadi Khan. (Fatawa 1 Alamgiri, Calcutta c. w • N. 535 
Edition, Volume II, page 519. 

[185] Text VIII. 


[ I'M AsJuo ] 
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It is not permitted to borrow on (the security of) waqf property, 
except when recourse to it becomes neoessary for the benefit of the waqf, 
for example, for the purpose of repairs and purchase of seed grains. In 
suoh a case it is permitted, subject to the following two conditions :—(1) 
the permission of the Cadi, but if the Cadi happens to be at a distance, 
he may borrow on his own authority ; (2) when it was not possible to 
lease the property (literally corpus), and to spend the rents, etc., arising 

therefrom. (Durr al-Mukhtar by al-Hiskafi A. D. 1677,* Constantinople 
Edition, Volume III, page 649.) 

Text IX. 
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, borrow it is permitted with the sanction 

of the Cadi, if he does not happen to be at a distance from him (that is 

the mutawalli), because the Cadi has general powers with respect to what 
,s beneficiai for the Muslims And it is said it is permitted unrestrictedly 
(thfMi is borrowing is permitted even without the sanction of the Cadil for 
the purpose of repairs, but the first view is relied upon bv the school 
(Radd-al Muhtar by Ibn 'Abidiu, A. D. 1886, % 

Volume III, page ’649.) r ’ 
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lb is laid down in the commentary of all-Tanwir : the mutawalli 
oannob borrow on (the seourity of) the waqf for the purpose of repairs, 
except with the permission of the Cadi. If the abovementioned mutawalli 
I that is, the mutawalli mentioned in the question to whioh the Fotawa is 
the answer) borrows with his (Cadi’s) permission for the purpose of 
repairing waqf property, the benefioiaiies cannot demand their dues till 
the debt is satisfied. (Fatawa Mabdiyah by Sheikh al-Islam Muhammad 
al-Abbasi, Giand Mufti of Egypt, A. D. 1883, Volume II, page 469.) 

Text XI. 
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under the British system of Administration of Justice is to be regarded 1909 
as qualified to discharge his duties. The case of shama Churn Boy v. Aug. 24. 
Abdul Eabeer (1) adopts the view that the Civil Court of superior jurisdio- — 
tion in the district is vested, generally speaking, with the powers exercised 
by the Cadi under the Mahomedan regime. Again, in the case of In the 
matter of Woozatunnessa Bibee 12) it was ruled that in Presidency Towns 37 G. 179=8 
the High Court in the original jurisdiction, can authorise under Maho- 1 * 0 * 358=11 
medan Law dealings with waqf property. It must be conceded, however, 
that the British system of Administration of Justioe differs in so many ggg* 
essential respects from the Mahomedan system that any analogy between 
the position of a Cadi and that of a District Judge, or of a Judge of this 
Court exercising original jurisdiction, must be more or less farfetched ; and 
we can see no reason why an approval by a Subordinate Judge of a tran¬ 
saction by which waqf property is mortgaged, provided he has jurisdiction 
over the waqf property, should not be quite as effectual as a sanction by 
a District Judge. The truth is that the analogy is more or less artificial, 
as the Cadi (who was ordinarily assisted by a Mufti) was entrusted with 
the exercise of discretion in this master not merely because he was a judi¬ 
cial officer, but also because he was well qualified to form an opinion as to 
what would be beneficial to Miislems from an orthodox religious point of 
view. Apart from this aspect of [188] matters, in the case before us 
there is no question as to the absolute necessity for the mortgage and of 
the undoubted benefit which has been conferred on the endowment by the 
transaction.- There is no question also that within the meaning of the 
rule as laid down in Text VII quoted from the Durr al-Mukhtar 
and Text IX from the Badd al-Mubtar, the Cadi was at a distance 
from the plaoe where the properties were situated and the transaction 
took place. The Subordinate Judge has found that the mortgage was 
proper and may in substance be taken to have retrospectively approv¬ 
ed by it. It is difficult to appreciate how, under these circumstances, the 
mortgage can be treated as void. The view that we take is substantially 
supported by modern text-writers : Thus, for instance, Baillie in his 
Digest of Mahomedan Law (Volume I, 1st Edition, 597 ; 2nd Edition, 608) 
describes the circumstances in which the Superintendent is allowed to 
borrow, and points out that for the payment of land tax or tribute, when 
there is no means to pay them out of the waqf , the mutawalli may borrow 
with the sanction of the Judge, the !o?n to be afterwards repaid out of the 
produce. Ameer Ali observes (Mahomedan Law, Volume I, page 374,) 
that this rule should not be too literally understood, and that the prohibi¬ 
tion against the creation of debts by the mutawalli could nob have been 
intended to refer to such debts as, owing to the exigencies of society, must 
necessarily be contracted from day to day for the due discharge of the 
works of the trust. M. Clavel in his treatise on waqf or Habous deals 
with this subject at length. In section 152 he observes as follows:— 

“ From the fact that the immovable property cannot be alienated when 
the question is concerned with the waqf of the immovable property, it 
results that it is susceptible neither of hypothecation nor of attachment. 

This principle is beyond all discussion. It has been judged by the Courts 
of Alexandria that hypothecation agreed upon by the owner with respect to 
property which he has previously made waqf of is null; and also that waqf 
lands cannot be the object of an attachment or sale, or of any alienation 
whatever, and therefore are not susceptible of hypothecation. The Court 


(1) (1898) 3 0. W. N. 168. 


(2) (1908) I. L. R. 36 Cal. 21. 
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1909 [189] of Algeria has in the same way proclaimed that immovable property 

AUO 24. made a Habous of ought to remain exempt from all charges in the hands 

- of the beneficiary. The creditors of the beneficiary have no sort of 

A ’PBLLATB p r i v ii e g Q i n the immovable property, whatever bn the origin of their debts. 

0mE * In section 250 the learned author makes the following remarks: “The 
?7 0. 179-3 Nazir (the mutaioalli) not having the power of mortgaging either the 
I. C 353=11 p r0 perby or the iocome of the u'aqf cannot contract loans. -This principle 
tfVwV is invariable. It may, however, happen that a loan is absolutely necessary, 
835.' ' for example, to provide for urgent repairs and avoid deterioration or even 
the demolition of the immovable prop3rty. In this case the Cadi may 
authorise the Nazir to borrow the sum indispensably necessary ; but all 
obligations contracted by the Administrator without a formal authori¬ 
sation is radically null with regard to the waqf. A c said in the El Bahr, 
borrowing is absolutely prohibited of things which can bo dispensed with ; 
for indispensable ohings it cannot be validly contracted except by the 
authorisation of tho Cadi.” It is worthy of note that the modern text- 
writers - Baillio, Clavol and Ameer Ali —do not discuss the question when 
the matter is one of urgent necessity and the Cadi is at a distance, nor 
do they examine the effect of retrospective approval by the Cadi. The 
texts, however, to which wo have referred, indicate plainly that the 
consent of the Cadi is essential whonever ho is available, and if so, there 
is no reason why approval subsequent to tho transaction should not be 
treated as effective in tho same manner as approval prior to tho transac¬ 
tion. It is but rational to hold that the approval of the Cadi was deemed 
requisite, primarily with a view to make sure that the loan was necessary, 
and in this view approval, antecedent or subsequent, ought to be equally 
effectual. Tested in the light of those principles, it is clear that in the 
oase before us the mortgago ought to be treated as a valid ohargo upon 
the waqf properties. 


The next question whioh rcauires consideration is, what direction 
should be given for the recovery of tho debt. The texts quoted above 
indicate that, if practicable, the debt oucht [190] to be repaid out of the 
income of the waqf properties. The sixth text quoted from the Is’af of al- 
Tarabulusi shows that the mutawalli who rai c es a loan on mortgage of 
the waqf properties should pay off tho debt out of tho income of the waqf. 
The eighth text quoted from Durr al-Mukhtar and the eleventh text from 
the Fatawa Mahdlyah point in tho same direction when they lay down 
that a recourse to mortgage is permissible only wh rt n it is not possible to 
leaso the oorpus and spend the income thereof. To tho same effeot is the 
tenth text, whioh shows that when a valid mortgage has been effeoted 
for necessity and approved by the Cadi, tho beneficiaries cannot deman 1 
thoir duos till tho debt is satisfied. 


That a mortgago debt should bo paid out of the income and oven 
from rent paid by tho mutawalli who may take a leaso for the purpose 
is manifest from tho following passage translated from an authoritative 
work on the law of waqf (Adda and Ghaloungui-Droit Musulman, Lo 
Wakf, Alexandra 1893, page 275) : - 

Seotion 561. The lease agreed upon by the Nazir in order to pay 
off the doot owed by a waqf is valid (ono after the other). 

Section 562.—Where the Nazir himself takes the lease, he can be 

exempted from the paymont of the rents and can also set them off against 
tho money owing to him. 
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“ Note I .—Waqf as well as its administration are found at a given *909 
moment to devolve upon a beneficiary.” Aug. 24. 

“ This sole beneficiary who, as we have said already, was at the appell ate 
same time the Nazir, has let the waqf lands for a certain period and for uiviii. 
oustomary rents to his creditor in order to compensate his credit. -— 

“ Is the said compensation valid ? Yes, by analogy with the principle 1 V* 353 *^U 
admitted in El Bazzaziah in the Chapter of Will which is as follows :— c. L J 3 i 7 = 
“ There is a compensation when the Wasi of the minor sells the goods l* C. W. N. 
of the latter to his creditor, the waqf and the will being of the same 
nature. There is all tihe more reason then for compensation in our case 
where the lessee is the sole benefioiary and consequently can compensate 
what he alone ought to draw” i^also El Cazrouni). 

[191] “ El Khalashi in his Collection of Judgments says in answer 
to a question like the previous : “ If the Nazir is the benefioiary of all 
the rents, if the period should have expired and the debt be of the 
same nature as the rents, there is no doubt as to the validity of the com¬ 
pensation. But if the said beneficiary derives benefit only for one portion 
of the revenues, the compensation is as valid according to Abu Hanifa 
and Muhammad excepting with respect to the responsibility of the Nazir. 

0 1 “ Abu Yusuf, after having declared his opinion in favour of the 
inadmissibility of the compensation, says that the authors who admit it 
may cite it, and he goes on to mention the said authors adding the follow¬ 
ing note that “ it is therefore clear that one may validly exempt the 
tenanting Nazir from the rents, and the validity of the compensation 
depends on the admissibility of tne exemption just as has been said by 
El Ala-i.” 


It is not necessary for us in the present case to consider whether, 
when a valid mortgage has been created of wuqf property for necessary 
purposes and approved by a judicial officer whose functions are assumed to 
correspond to those of a Cadi, it is competent to a Court to direct the sale 
of the mortgaged properties for the satisfaction of the debt. It is sufficient 
for us to observe that judicial pronouncements of the highest authority 
are to be found in the reports in support of the view that not the corpus, 
but the income alone can be pledged under such circumstances. Sir 
Michael Westropp C.J. stated in Narayan v. Ckmtaman (ij that religious 
endowments in this country, whether they be Hindoo or Mahomedan 
are not alienable, though the annual revenues of such endowments as 
distinguished from corpus, may, for purposes essential to the temple or 
other insoitution endowed, be occasionally pledged. The same view was 
affirmed in The Collector of Thana v. Bari Sxtaram ( 2 ) and has been 
emphatically endorsed by Sir Subramaniah Ayyar C.J. in Nallayappa 
Pxllian v. Ambalavana Pandora Sannadhi ^3), where it was maintained 
that according to the Indian Common Law relating to Hindu religious 
[192] institutions the corpus was inalienable, and the revenues thereof 
might alone be pledged for the necessities of the institution. It is needless 
however, for us in the present case to enter into an examination of this 
comprehensive proposition, as the mortgagees have declared that they will 
be quite satisfied if arrangement is made for payment of their dues from the 
income of that portion of the waqf properties which is covered by the 

mortgage. They have further agreed that this can be most satisfactorily 

—— ■!,■■■■■ ■ - ■ . - 

(1) (1881) I. L. B. 5 Bom. 393. 

(3) 11883) I. L. R, 6 Bom. 616. 


18) (1903) I. I,, b. 37 Mad. 165 (473). 
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examine wue accepted as good law m SAaroo, Churn 

gfv iM. Kuter m, u»y »o» requiro q „.l,6o»ti.u. No doubt » 
kid down by the Judicial Committee in Jew un Do,s Sahoo v bhah 

«XS is uolantul. But nurtbor this ouso oor ,b. 

1. J. Sll- otbor decision upon wbieb rolinnoe is usually plnoed m support oi the 

m - ChTd Wud Koramut Mi IJ). and Syud Asaeerooddee » y. 
Sreemutty Drobomoyee (*»)] lays down that a mortgage can under no oir- 
oumstanoes, and (or no purpose, be effected of waqf properties or that a 
mortgage for necessary purposes and not approved by the wadi because 
he is not available or approved by him subsequently, cannot be repaid out 
of the income of the property. On the other hand, there is a passage in 
the judgment of the Judicial Committee in Jewun Doss ba)wc v. bhah 
Kubeerooddecn (3) which indicates plainly that although the alienation 
may be illegal, if the purchase-money has been applied to the use of the 
waqf the party bene6tted may perhaps be required to account for it. 

The only question which remains for consideration is in res- 
peot of what sum the plaintiff can legitimately olaim to bo [193] repaid 
out of the income of the waqf property comprised in the moitgage security. 

As stated previously, the piinoipal sum advauocd under the mortgage 
was Bs. 1,120. The rate ol interest was 12 per cent, per annum with 
quarterly rests. It is impossible to hold that a ioan by a trustee of end¬ 
owed property at suoh a high rate oi interest is beneficial to the endow¬ 
ment, although the principal sum itself might have been urgently needed 
for the protection of the endowment. In a oase like this, the Court is per¬ 
fectly justified in allowing interest at a reduoed rate, on the principle 
explained by their Lordships of the Judicial Committee in Gunya Pershad 
Sahu v. Maharant Bibi 17 J and Burro hath Uat Chowdhri v. Hand air 
Smgh (fi) and applied by this Court in Abhiram Pal v. Mukunda Lai 
Dutt (y). in our opinion the mortgagee, in so far as he seeks any relief 
against the loaqf property, ought not to be allowed to throw upon it a bur¬ 
den greater than that of the principal sum and simply interest at 9 per cent, 
per annum ; the mulawalli was no doubt under a necessity to borrow the 
principal sum, but there is no necessity to borrow at a high rate of oom- 
pound interest. On this calculation the amount due under the mortgage, 
allowing credit for a payment of Rs. 500 made on the 3rd Deoember 1905 
would amount to Rs. 1,790 up to the date of the deoree of this Court. 

The plaintiffs would be entitled to be paid this portion of the deoretal 
money from the funds that may oome into the hands of the Receiver ; this 
is in addition to the mode of relief indicated in the deoree of the lower 
Court. 

The result, therefore, is that this appeal must be allowed and the 
deoree of the Court below vaiiod by the addition of the following clause:— 
“Out of the sum payable under the deoree, the plaintiffs are deolared 
entitled to recover Bs. 1,790 from the income of the waqf property men- 


(1) (1846) B. S. D. A. ‘266 ; 1 
Stleol. hop. 320. 

(2) (1898) 3 C. \V. N. 163. 

(3) il840) 2 Moo. I. A. 890, 423. 

(4) (1866) 6 W. R. 168. 

(6) 11871) 16 W. R. 116. 


Mac. 16, (1876i 26 NY. R. 567. 

11884) 1. L. R. 11 C*L 379; L. R. 
12 l.A. 47. 

18) (1890; 1. L. R. 18 0*L 311; L. B. 
IS 1. A. 1. 

19) (1966) 6 G.L. J. 642. 
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tioned in Schedule (Sf)item No. 2, which for this purpose will be placed by 
consent of [194] parties in the hands of a Receiver to be appointed by the 
Subordinate Judge. The Receiver will act under the directions of the Sub¬ 
ordinate Judge, who will determine what portion of the income of tbe 
property placed in his charge should, with due regard to the legitimate 
needs of the waqf, be periodically applied towards the payment of the sum 
of Rs. 1,790.” 

The case will be remanded to the Subordinate Judge, to enable him 
to carry out the orders of this Court. We make no order as to the costs 
of this appeal. 

Appeal allowed ; case remanded. 
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CRIMINAL REVISION. 

Before Sir Lawrence H. Jenkins , K. C. I. E ., Chief Justice , and 

Mr. Justice Chatterjee. 


Ram Lal Singh v. Hari Charan Ahir.* 

[4th November, 1909.] 

Judgment of Appellate Court, contents of—Charges of unlawful assembly and theft _ 

Statement of points for determination aud findings thereon in such cases—Criminal 
Procedure Code (Act V of 1898), ss. 307, 424. 

Under section 424, read with section 367, of the Criminal Procedure Code, 
the judgment of a lower Appellate Court must, among other mattora, contain 
the point or points for decision, the decision thereon, and the reasons for the 
decision. 

On a charge under section 143 of the Penal Code, the judgment of such 
Court fhould contain, as one of the points for determination, a statement as 
to the existenca of the elements constituting the unlawful assembly in the 
particular case and the decision thereon, bearing in mind the provisions of 
eeotion 141 of the Penal Code. 


Tbe judgment on a charge under section 379 of the PenU Code should 
contain, as one of the points, the question as to the dishonest intention and 
a finding on it, especially when the taking of property is admitted, but a boyici 
fide claim ol right thereto is set up by the accused. 

[Fol : 81 I. C. 437; Ref: 62 I. C. 421.] 


On the complaint of. one Hari Charan Ahir, the petitioners 
■were tried before Chowdhry Nazir Alum, Deputy Magistrate 
[199] of Arrab, under sections 143 and 379 of the Penal Code, for 
unlawful assembly and theft by cutting and taking away the crops of 
certain land belonging to the complaint’s master, Bishun Dutt Patak, 
who claimed it as his zerait . The petitioners admitted the removal of 
the orops, but olaimed to act as of right on the ground that the land was 
their guzasta bolding under Bishun Butt. In support of their oase they 
adduced oral and documentary evidence to prove the nature of their 
tenancy. They were convicted under both the sections charged against 
them, and sentenced to three weeks’ rigorous imprisonment on 8th July 
1909. On appeal, the District Magistrate of Arrah affirmed the 
oonviotion and sentences by his judgment dated the 23rd August 1909. 
The petitioners, thereupon, moved the High Court and obtained the 
present Rule. 

* Criminal revision No. 1112 of 1309, against the order of J. Johnston 
Officiating District Magistrate of Arrah, dated Aug. 2, 1909. 


1909 

AUG. 24. 

APPELLATE 

UVil. 

37 C 179=3 
I C. 353=11 
C L J. 317= 
14 C. W. N 
*635 



1906 
NOV 4. 

Criminal 

Rbfbencb. 

37 0.194 = 
11 C. W. N. 
418* 11 Of. 
L J. 848=5 
999. 


87 Cal 196 


INDIAN HIGH OOU&T BEPOBTS 


[Voi 


aggrieved without that 
determination, therefore, 


Babu Dasharalhi Sanyal and Baba Sarat,Chunder Lahiri for the 
petitioners. 

Babu Manmatha Nath Maker ji , for the opposite party. 

Ji-NKINS C. A. AND CHAiTERJfcE J. The Rule in this case calls 
upon the District Magistrate to show cause why the conviction and 
sentence of the petitioners should not bo set aside on the ground that the 
findings airivcd at are not sufficient for making out the ofience under the 
seodons under which the petitioners have been punished, or why th-^re 
should not be a re-trial of the appeal or such other order made as to this 
Court may seem fit and proper under the circumstances of the case. 

It is continually overlooked by Courts of Appeal that section 424 of 
the Criminal Procedure Code prescribes that the rules contained in 
Chapter XXVI as to the judgment of a Criminal Court of Original 
Jurisdiction shall apply, so far as may be practicable, to the judgment of 
any Appellate Court other than a High Court ; and one of the seotions in 
Chapter XXVI is section 367, which prescribes that a judgment shall, 
among other things, contain the point or points for determination, the 
deoision thereon, and the reasons for the decision. Now, the conviction 
in this oase by the Court of first instance was both under section 379 and 
section 143. For the purpose of an [196] offence under section 379, it is 
necessary that it should be proved that there was an intention to take 
dishonestly any moveable property out of the possession of the person 

person’s consent; and one of the points for 
is whether there was that intention. Admit¬ 
tedly, thore is no finding on that point in the judgment of the lower 
Appellate Court. This is not a mere technical objection, because 
one of the points urged on the part of the defonoe is that, though 
there may have been the moving of property, there was not 
the intention to take that property dishonestly out of the possession 
of any other person, inasmuoh as, it is contended, there was a bona 
fide claim of right; so that it is apparent that it was absolutely essential 
that that point should be contained in the judgment, and that it should be 
decided. Then, again, in the treatment of the off ence under section 143, 
thoro is a similar defeot. Section 143 prescribes the punishment for any 
one who is a member of an unlawful assembly. But before any one can 
be convicted of that, it must bo doteimined that there was an unlawful 
assembly : in other words, the judgment should contain, as one of the 
points for determination, a statement as to the presence of the conditions 
which constitute the unlawful assembly in the particular case, and the 
deoision thereon, bearing in mind the provisions of section 141 of the 
Indian Penal Code. Admittedly, I say admittedly because on this point 
we allowed the complainant to make a statement before us, there is no 
such point contained in the judgment, nor is there any deoision as to the 
essential elements of the unlawful assembly. In ordinary oircumstanoes 
wo should have sent the oase back for re-hearing in the lower Appellate 
Court and for a fresh deoision according to law ; but as the sentences must 
have been served with the exception of two days, according to the state¬ 
ment made to us by the learned pleader on behalf of the applicants, we 
think that that will bo unnecessary. We accordingly make the Rule 
absolute in the sense that we set aside the conviction and sentence, 

Bali obwlut* 
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[197] APPELLATE CIVIL. 

Before Mr. Justice Boln.wood and Mr. Justice Chatterjee. 

Narsi. gh Das v. Rafikan * 

[25th November, 1909.] 

Bt9h \°i Suit-Non-servicc of Stmmons-Fraud-CirH Procedure Code (Act XIV of 

Itoz), s. 108— Ex-parte decree. J 

SUlt woul< J, noti | ie . to seb aside a decree on the mere ground of non- 
service of summons, though it would be maintainable on the ground of fraud 

Jdfr NuikRo »^^ Khagendra Nutk Mahata ,. 

Puran Chand v. Sheodat Rat ^3) followed. 

[Fol: t2 Bom. L. K. 79h Ref: 20 0. W. N. 819; 45 I. C. 882, 65 P. R. ( 1914 ) 2 29]. 

Second Appeal by Narsingh Das and another, the defendants 
seoond party. u 

. ,. Ttl0 Musammat Rafikan, being the owner of the properties 

in dispute by virtue of a deed of gift, dated 13th December 1859, from her 

father, Waizuddin Hossain, executed a lease of the properties on the 14th 

December 1859 in favour of her father and her mother, Ulfat, for a term 

of 30 years expiring on the 7th December 1889. The plaintiff’s father 

died in 1892,-and her mother and brother Najimuddin continued in pos 

session as ticcadars even after the termination of the lease paying the 

rent reserved by the lease to the plaintiff, until the death of her brother 
in 1898. 

The plaintiff’s brother, Najimuddin, alleging himself to be the owner 
of the properties by a verbal deed of gift from Rafikan, had his name 
registered as proprietor in 1879, and mortgaged the properties in 1886 to 
Narsingh Das and Ram Pertab [198] Das, defendants Nos. 3 and 4 and 

subsequently sold the same to Ajodhya Pershad Singh Thakur and Ambika 
Pershad Singh, the defendants Nos. 1 and 2 

In 181 - 5, the mortgagees, i. e„ the defendants Nos. 3 and 4, brought a 
suit on then: mortgage and made Rafikan, the plaintiff No. 1, and defen 
dants Nos. 1 and 2 as parties defendants, and obtained a decree and in 

4 h fnr Rrfi°6nn al0 TL e P^P. 6 ^ 05 , were ,P ur ^ased by defendants Nos. 3 and 
4 for Rs. 6,500. The plaintiff brought this suit for the recovery of klias 

possession of the properties, but was resisted by the defendants who 

claimed under alienation from her brother, and also pleaded that by law 

of estoppel the plaintiff having allowed Najimuddin, her brother tohold 

the properties m dispute as owner, and by the fact of the plaintiff's raising 

no objection to the title of Najimuddin in the mortgage =uit brought 

against him to which the plaintiff was a party defendant, she was estoDned 

from challenging the decree. The Subordinate Judge held that as the 

service of summons on Rafikan in the mortgage suit was not proved and 

as she denied all knowledge of the suit, she was not bound bv it’ and 
decreed the suit for khas possession. 1 

. The District Judge, on appeal, reversed the decree and dismissed the 
suit. On appeal, the High Court remanded the case for a finding on the 

* Appeal from Appellate Deoree, No. 3 091 of 1907, against th7 decren nf tt 
R ansom, District Judge of Darbhanga, dated Feb. 25, 1907, confirming th* 0 ‘ t 
Kali Krishna Chowdhury, Subordinate Judge of Mozufferpore, dated Jan 1?, 190 / 6 ° 

(1) (1901) I. L. R. 28 Cal. 476. [S) (190G) I. L *R. 29 All 212 ' 

(2j (1902) I. L. B. 29 Cal. 395. * AU# 212 * 
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question of the character in which Najimuddin held possession of the 
property, and whether such possession was that of a manager or adverse to 
the interest of the plaintiff, and also whethor the question of estoppel was 
made out. The District Judge, having heard the case on remand, oamo to 
the conclusion that possession by Najimuddin was not adverse, that estop¬ 
pel was not made out, and that the defendant’s purchase was not shown to 
be bona fide] and he accordingly dismissed the appeal. 

The defendants second party now appealed to the High Court. 

Dabu Umakali Mookerjee (with him Dabu Lachmi Norayan 

rlooi d « fch6 • a PP° llanfcs . contended that the plaintiff, Bibi 
LI99J Raukan, being made a party dofendant in the mortgage suit, and 

an ex-parte decree having been passed in the said suit, unless the said 

decree be set aside, the plaintiff is bound by the decree., Moreover, 

Kahkan having allowed the property to stand in the name of Najimuddin 

she was estopped by her conduct from impeaching the sale. That the 

defendants appellants being bona fide purchasers for value, the suit of the 
plaintiff ought to be dismissed. 

Dr Rashbchary Ohose (with him Babu Buldeo Narain Singh and 
Babu Chandra Sekhar Benerjec j, for the respondents. The plaintiff, 
Musammat Rafikan, being unaware of the suit instituted by the defen¬ 
dants, Narsingh Das and others, and the sale proceedings having taken 
plaoe without the plaintiff’s knowledge and not being served on her, she 
was entitled to have the deoree set a'ide on the ground of fraud. 
Moreover, the service of summons on her in the mortgage suit by the 

defendant, Narsingh Das, was not proved, and she was not bound by the 
decree made therein. 


aav. tnut 


Holmwood and Chaiterjee. ,TJ. Tho plaintiff brought the suit 
giving rise to the present appeal on the allegation that her father had 
made a gift of the disputed property to her in 1859 : that she gave a 
lease of the property to her father and mother, that on her father’s death 
her brother and mother held possession under the lease until the death 

? 0 i J 3rofc J ier 1898, when, on going to asmme khas possession, she 
found herself obstructed by the defendants who olaimed under alienations 

trom ner brother. 

, Ifc appears that . 1879 her brother, Najimuddin, got his own name 
registered as proprietor under an alleged verbal gift from her, and 
thenceforward continued dealing with tho property as his own. In 1886 
be mortgaged the disputed property to defendant Nos. 3 and 4. In 1888 

and S °4 ko f d0f0 ° c,ants Nns - 1 a " d 8. In 1895 defendants Nos. 3 

Korn naVes /f S ^ 1 a " d 2 ™ 1 Najimuddin as 

execution thereef1h nd A° tS .. 7 h6 Suit w deorord - and ah a sale held in 
fand Ho^Rs eidOO P Pr ° Perty WaS purchaS6d b >’ *>!«*«** Nos. 

suit hSmS? 0t ' inr * h { inS , S i tbe dofendants Nos. 3 and 4 pleaded in this 
propel and aTV f alh)wing Najimuddin to act as the owner of the 

title of Najimuddin r° h ° r having taken .“° objection os to the 

1 0 H [d f ^ 1 'P l. M f V —, I . /. . was barred by the 

the District P Tiid<i C °- Ub j f lst instanoa decreed the suit. On appeal, 

in whiob Najimuddin i 1 • ,n ° . on tbo Q uestl °n as to the obaraoter 

Najimuddin held possession of the property, whether he had 
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been in possession as manager or adversely, and also on the question of 

to e^V ^ k 0 district Judge, on remand, has held that the possession 
was not; adverse and that; estoppel is nob made out;. 

It is contended in second appeal before us that at least the question 

* 0S aC? noti J 30611 properly tried, and on the facts appearing on the 

face of the record, the suit should have been dismissed. « r 

tilftinfiff 6 a U -°j i ?, a ^ 1 e '^ ll d- 0 held that, in regard to the mortgage suit, the 607 x 41 c iL 

n ovo l , e r da11 kno - l0 ^e Of this suit and the defendants could not J 280=8 £ 
prove-that the summonses were duly served upon her. He goes on to 0*198. 

Rihi Rafi| araSr ?u h 6 , ° tha plaint: of tbe mortgage suit would show that 
namnro! T 6 pla ’ ntiff; wa<? made » party, Simply because she got her 

Whatever'' A A ™ •TT'A ° f , rhak Garia - 009 of fche mortgaged properties, 
proved and w i, ““ p ^ when the service of summons on her is not 

bound hv if ” n TTT-T d , 6nied ftl1 knowledge of the suit, she was not 
iu y , , , 0 district Judge, who first heard the appeal, held that 

knowlX " AT been oontinuous ly in the hands of other persons to her 
CWt th aQd A S ^! b WaS barred by imitation. After remand by this 
nel in 9 Pr T Dis *j ricb Judea has gone into the question of estop- 

to RafiiAT T S ? ann9r ' He says:-"the evidence as 

and nnc f f T' ng >, beon , made a partv bo the mortgage suit is meagre 

T ? d ’ atisfaetory and therefore estopnel is not made r20il out 

to the ord d fch0 Iansua?9 of the learned Distrioh Judge according 

he ni ■ t 1 Sen?e 0f fcbe wnrdq uq9d ’ h9 «“ evidently wrong for 

dXA t^T . was ' on the face of the mortage decree a party 

thl sAord? A ?“!? Tt “ ay ‘ therefore, be that, he meant to say* like 

been nrovod & 9 AT 9 ’ * bafc fh9 s ervioo of summons upon her had not 
been proved, as otherwise there would be no meaning of the words 

unsatisfactory.” But even reading this meaning into the 

Drovins non To T 0arn9,:i Judge, and taking it for granted that the onus of 
decided whofA'Tu'^a 5 i DOfi misplaced, a further question remains to be 
i fct mortt A P,aiT T ff oaa ^t rid of the effect of the decree 
summons The A S ’“ Py PTOving thafc sbe was n °t served with the 
CdTneontA iAr e A? ree ’ which iq Sports,, is prima 
she came to know^ f A T '* is lega,ly aside. and although she says 
title which thev Possession in IRQ8, and evidently the 

The pTnohi j * ° ■ A T 9 , bas nofe fca ken any steps for that purpose. 

A oTT olite nsHn 7M Tf " a Pri T iP,e ° f r9Sti aad convenience, and 
of the suit and th d Ifemayb9 ^at the plaintiff was really unaware 
back but'she h Cr f aPd qale Proceedings were all behind her 

to CourMn th WaS , b ° Und ’ aS . S °° n aS Sh6 cam9 t0 know facts to come 
Court canTe i 7 / aPnepin which <*° sanctity of a solemn act of 

the decree set Td T’ A? ° U!?bt to ^ve applied, if possible, to have 

on the eronnd If f S T V,C T ° f !T mon<?> or to ha ve applied for a review 
she n He 8 ® J nd f cT.° r broug ^ lt a re §ular suit on the ground of fraud if 

of\he suf/whJn An haS d ° Qe notbing of fcbe kind, and pleads ignorance 
tinnnfX ^ challenged by a title sanctified by a Court sale in esecu- 

re-open andnTTf "th" ° f A C j° Urt ' Tbere i<? D0 doubt tha(i fr aud will 

on the A a , ne ! ° f ° aS0S thab a suit wi]1 lie for setting aside a decree 
-_ ground of fraud : s e9 Abdul Mazumdar v. Mahomed Gazi(l), 


, (1) (1894) I. L. R. 21 Cal. 605. 
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Mahomed Golab v. Mahomed T202] Sulliman (l), Pram Nath Boy v. 
Mohesh Chandra Moitra (21, Nistarini Dassi v. Nundo Lall Bose (3), 
Badha Baman Shaha v, Pran Nath Boy (4), Khagendra Nath 'Jahcta v. 
Pran Nath Boy (5). But fraud is neither pleaded nor proved in this 
case, and'the only finding that assails the title of the defendants is non¬ 
service of summons. There is no direct authority in this Court that a 
deoree can be impeached on this ground except under section 108 of the 
Civil Procedure Code. The question,* however, was raised in several 
cases, and the decisions seem to show more than indirectly that non- 
service of summons alone is not a ground for setting aside a decree by 
suit. In the oase of Abdul Mazumdar v. Mahomed Gazi (6), the learned 
Judges are reported to have said "it was argued that as the non-service of 
summons was the only indication of fraud alleged in the plaint, the 
proper course for the plaintiff was to proceed under section 108 of the 
Code of Civil Procedure for sotting aside the ex-parte deoree. But what 
is alleged in the plaint is not mere non-service, but fraudulent suppression 
of the summons, which must be the result of deliberate design:” the suit 
was held to be maintainable only if fraud was proved. There is an ela¬ 
borate disoussion of the principles upon whioh deorees are set aside for 
fraud in the oases of Mahomed Golab v. Mahomed SulUman (1) and 
Nistarini Dassi v. Nundo Lall Bose (3), but no reference to the rele¬ 
vancy of section 108 of the Civil Procedure Code in that connection. In 
the case of Pran Nath Boy v. Mchesh Chandra Moitra (2), the learned 
Judges say—“it may be conoeded that the plaintiff could not bring a suit 
to set aside the deoree on the bare ground that the summons was not 
served, or that he was prevented for some good reason from defending the 
suit, and that would be so whether he had or had not availed himself of 
the remedy provided by section 108.” This was, however, a mere 
opinion, as the oase was really based on fraud. This case went on appeal 
to the Privy Counoil, and Lord Hobhouse, in delivering the judgment of 
the Judioial [203] Committee, said—“ it is impossible to say that the mat¬ 
ter now alleged as fraudulent matter oame in any way before the Court 
under the application whioh was made by virtue of seotion 108”: Badha 
Baman Shaha v. Pran Nath Boy (4). 

In a similar oase, Khagendra Nath Mahata v. Pran Nath Boy (5), 
before the Privy Counoil, it was argued that the applications of the plaintiff 
under sections 108 and 311 of the Civil Procedure Code having failed, he 
was not entitled to bring a suit for setting aside tbo decree and consequent 
sale on the ground of fraud. Lord Robertson, in delivering the judgment 
of the Judioial Committee, said —“those sootions limit the attention of the 
tribunal to speoifio mattors, and instead of subjecting to enquiry tho radi¬ 
cal question now involved, they assume the existence of a real suit. But 
here the suit itself is attaohed as a fraud.” Those cases indirectly support 
the view that if non-servioe of summons were tho only ground on whioh a 
deoree is impeached no fresh suit would' lie. There is direot authority, 
however, in the Allahabad High Court, in the oase of Puran Chand v. 
Sheodat Bai (7\ In this case an application under seotion 108, Civil 
Procedure Code, having been rejected, it was held that tbo plaintiff could 
not maintain a fresh suit on the ground of non-servioe of summons. 

(1) (1894; i. L. R. 21 dal. 612. 

(2) (1897)T. Tj. R. 24 Cal. 546. 

(8) 1 1899) I. L. R. 28 Cal. 891. 

(4) (1901) I. Ii. R: 28 dal. 475. 


738 


[b) (1902) I. L. F. 29 Cal. 895. 
i0) 11894) I. L. R. 21 Cal. *05. 
(7) (1900) I. L. R. 29 All. 211 
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If the question of non-service of summons cannot be raised by suit, it 
cannot be raised as a defence to a suit, and the only remedy would appear 
to be an application under section 108. The plaintiff is, therefore, not 
entitled to impeach the decree obtained against her on the mere ground of APPpDijATB 
non-service of summons, and so far as this case is concerned must be held 1Vl 
to be bound by the mortgage decree and sale in execution thereof. In 37 0.197=14 
this view of the case the appeal must be allowed and the suit of the plain- C.W. N. 807 
tiff dismissed, but under the circumstances of the case we do not allow ^.L. J. 
costs in this Court: the appellants will have their costs in the Courts below. * 

Appeal allowed . 


37 Cal. 204 (=5 I. C. 1C00) 

[204] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence H. Jenkins, K. C. I. E. t Chief Justice , and 

Mr. Justice Woodroffe. 


Jawala Prasad v. Munna Lal Serowjee.* 

[ 14th December, 1909 ] 

Trade-mark — Registration, effect of — Vendor's mark—Infringement of trade-mark — 
Passing-off action — Injunction , variation of. 

An action for the infringement of a trade-mark is maintainable, even though 
the plaintiff be not the manufacturer or selector of the goods, but merely a 
vendor of them. 

There is no system of registration of trade-marks in India whioh gives a 
statutory title. 

In a suit for the infringement of a trade-mark, the plaintiff olaimed the right 
to the exclusive user of a flower of a particular design, but his evidence was 
directed to establish that his goods W6re recognised by the general design of 
a flower (phul marku ) : — 

Htldy that in the oircumstances of the oase, an association had been estab¬ 
lished between the plaintiff’s particular design and the goods sold thereunder, 
and inasmuch as the defendants had adopted the plaintiffs trade-mark for his 
own purposes, the plaintiff was entitled to an injunction. 

Although no specifio objection was taken on appeal to the form of the injunc¬ 
tion ordered in the Court of first instance, which proceeded on the erroneous 
assumption that the goods sold by the plaintiff were prepared by him, a 
variation should be introduce! into the terms of the injunction, so as to fit 
it with the facts as aotualiy established, 

[Ref : 12 S. L. R. 129.] 

Appeal by the defendants, Jawala Prasad and others, from the 
judgment of Fletcher, J (1). 

This appeal arose out of a suit brought by the plaintiff, Munna Lal 
Serowjee, for an injunction to restrain the defendants from infringing his 
trade-mark and for damages. 

The plaintiff carried on business in Calcutta as a ghee 

merchant under the name and style and firm of Munna Lal 

Dwarkadas, and for a period of over twelve years he had sold 

[205] his ghee in Calcutta and foreign markets, tinned in canisters bearing 

his embossed mark, whioh consisted of a conventional flower on a stem 

with leaves, the flower being of the shape of an ellipse with an indented 

■ • ■ ■■■■• ■ 1 ■■ * 1 — ~— “ " ■ ■■ ■■ -■ 

Appeal from Original Civil No. 49 of 1908. 

(1) (1908) I. Ij. R. 85 Oal. 311. 
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circumference, having within its circumference the initials of the plaintiff’s 
firm M. D. S., and having under the design of the ilower the name of the 
plaintiff’s hrm in the Devnagri cnaracoer. This trade-mark was registered 
by the plaintiff in the year 1894. 

The defendants were also dealers in ghee, and from October 1902 to 
February i903 the plaintiff acted as commission agent in Calcutta for the 
sale of the defendant's ghee. The infringement complained of consisted in 
C* the fact that the defendants used on their canisters of ghee, intended for 

1. sale and export in the same markets, a colourable imitation of the 

plaintiff's mark. It was alleged that the defendants’ trade-mark was 
calculated to deceive, and that it had in fact deceived, purchasers by 
inducing them to purchase the defendants’ goods in the belief that they 
were buying those of the plaintiff. 


1909 
Deo h. 


Appeal 

from 

ORIGINAL 
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The actual design of the defendants’ flower was almost exactly the 
same as the plaintiff’s mark : the initials, however, within the circum¬ 
ference were J. P. ivi., the initials of the defendants’ hrm, and the name 
of the defendants’ hrm was inscribed beneath thoffower also in the Devna- 
gii character. Unless the names and initials were read, the marks wore 
not distinguishable. 

It was contended by the defondants that the flower-mark or “ p hul ” 
mark was one whioh was common to a large number of traders in ghee, 
and that each trader inscribed his name and initials as a distinguishing 
mark, and that purchasers of ghee invariably asked for the mark of 

the particular trader whose goods they desired to purohase. 

At tbo hearing of the suit, the evidence adduced by the plainintiff on 
the question of leputo was nob directed to the rial point at issue, viz., 
that the plaintiff's goods were associated with his particular mark, but 
rather sought to establish that his goods were recognised by the general 
design of a flower ( pnul-marka .) 

L206] Fletcher J. came to the conclusion on the evidence ‘‘that 
oanisters containing ghee, marked with the plaintiff’s trade-mark, had 
come to bo reoognised in tho market as ghee prepared by the plaintiff,” 
and that the defendants had deliberately adopted plaintiff's trade-mark. 
His Lordship granted an injunction ” restraining tho defendants from 
selling or offering for salo ghee not prepared or manufactured by the plain¬ 
tiff in canisters having embossed thereon a flower on a stem with leaves 
(the Ilower being in the shape of an ellipse with an indented ciroumfe- 
rencej without dearly distinguishing such ghee from the plaintiff’s ghee," 
and direoted an enquiry as to damages (1). 


From this judgment the defendants appealed. It was admitted on 
appeal that the plaintiff was not the manufacturer of his ghee, but merely 
the seleotor and vendor. 

Mr. B. C. Mitter {Mr. S. K . Mulltck with him), for the appellants. 
Registration of a trade*mark in India does not give any statutory title. 
To succeed in a “passing-off” action loool repute must be established: 
Qoodjeliow v. Prince (2). The decree is in variance with the evidence 
adduoed by the plaintiff, who claimed the exclusive user of all "pkiit" or 
flower marks. The "phul" mark is a oommon incident of the trade and 
is extensively used: Emperor v. Bakaullah Mall u U3). Purchasers distin¬ 
guish tho goods of the various dealers by tho initials and names. Where 
the mark is a com mon inoident of tho trade, closeness of resemblance is 

18 ) U90I) I. L. K. 31 Cal. 411~ 


(1) (1008) I. L. H. 85 Gal. 311. 
W (lt>87) L. K. 35 Oh. D. 9. 
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immaterial: See Kerly on trade-marks, 3rd edition, pages 215 to 217, on 
the three marks ” rule. A tracle-mark may be lost by extensive 
piracy : National Starch manufacturing Company v. Murin's 
Pattnt Maizina and starch Company (i). ihe defendants 
knew what the plaintiff’s mark was ail along, as they had acted 
as agents. Although delay does not bar the right of action [Fullwood v. 
Fullwood \2) it may modify the relief granted and it has a 
[207] bearing on the weight oi evioence ; clearer proof of fraudulent in¬ 
tent and of actual injury will be required : Rodgers v. Rodgers (3;, Seton’s 
Judgments and Orders, bth edition, Volume I, page 633. Promptitude is 
the life of a trade-mark : see Kerly on Trade-Marks, 3rd edition, page 
425. To obtain an injunction, the plaintiff must show that at the date 
of the hearing of the suit in January 1908, repute still existed : Ford v. 
Foster f4). An injunction is in the nature of preventive relief. [WoOD- 
RuFFe J. Ordinarily relief would be granted on the basis of the circum¬ 
stances existing at the date of suit.] In a “passing-off 1 ’ action, relief by 
injunction must go on the Lasis of the circumstances existing at the 
hearing of the suit, the object of an injunction being to prevent repetition. 
It would be otherwise in the case of relief by way of damages. The 
antiquity of a trade-mark has no importance : the important feature is 
repute. The enquiry as to damages is not justified. 
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Mr. A. Chaudhun (with him Mr. Sircar ), for the respondents. I 
concede that if infringements had taken place since the date of suit in 
1903, to the plaintiff’s knowledge and without opposition, it would affect 
plaintiff's remedy. But there is no evidence of this. [WTodroffe J. 
It is noD your knowledge that is material : it is the loss of your repute in 
the mind of the public.] [JENKINS C. J. The mark would lose its denota¬ 
tion : where then would there be any “passing-off” ?] Fletcher J. was 
correct in coming to the conclusion that the defendants had deliberately 
adopted the plaintiff’s mark. The addition of the defendants’ initials 
and name did not avoid the infringement. The authorities are collected 
in Kerly on Trade-marks, 3rd edition, page 407. The infringement com¬ 
plained of is not with reference to the term “ phul-marka ” as a generic 
term, but to the closeness of the resemblance of the defendants’ mark to 
the plaintiff’s. It is not necessary for the plaintiff to establish that he 
was the manufacturer or even selector : it would be enough if the mark 
is identified with the plaintiff’s dealing with the goods : Major brothers 
v. Franklin & Son (6J, [208] Knott v. Marshall (uj ; Kerly on Trade- 
Marks, 3rd edition, page 54. [Jenkins C.J. What do you say to the 
terms of the injunction ?] The injunction is unhappily worded : but the 
intention was to protect the plaintiff and the terms may be varied. On 
the question of damages, allegation of special damage is no part of the 
cause of action : there is, however, evidence of damage. 

Mr . Mitter , in reply. Before the principle—that where the defendant 
has effected an imitation, the Court will not be astute to balance the evi¬ 
dence as to the closeness of the imitation—is applied, the plaintiff must 
establish the preliminary point of repute : see Kerly on Trade-Marks, 3rd 
edition, page 507, oiting Herschell L. C. Now, what is the plaintiff’s 
trade-mark ? The plaintiff’s evidence went to establish that he had a 
trade-name ( phul-marka ]. There is no evidence that his trade-mark was 

(4) (1872) L. R. 7 Ch. App. 611, 628. 

(5) [1908J 1 K. B. 712. 

(6) (1894) W. N. 214. 



(1) [1894] A. G. 276. 

(2) (1878) L. R. 9 Gh. D. 178. 

(8) (1874) 31 L. T. 285. 
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the partfoular design of a flower, as distinguished from a flower itself. 
[Jenk.NS C.J. That is, ho makes too big a claim Can we not deal with 
the fact that this particular form of flower has been used by the plaintiff 
since 1894 ?] By placing his claim too high, the plaintiff may prevent 
the Court from defining the limits of his trade-mark. The foundation of 
a plaintiff’s right is the distinctive feature of his trade-mark 

Cur adv. vu\t. 

Jenkins C J. This appeal arises out of a suit brought by the plain¬ 
tiff to establish his exclusive right to a mark, with consequential relief. 
The plaintiff is one Munna Lall Serowjee, who carries on business in 
Calcutta as a ghee merchant in the name, style and firm of Munna 
Lall Dwarkadas. The defendants are Jawala Prasad, Mawaram and 
Gopal Das, who carry on business as dealers in ghee under the 
name and style of Jawala Prasad Mawaram and Buktear Mai Mody, 
who carries on business in Calcutta as a dealor and commission agont 
in ghee. Since the institution of this appeal one of the defendants 
[209] has died, and Mr. Mitter, who appeared on his behalf, has dropped 
the appeal so far as he is concerned. 


It is alleged in the plaint, nnd established by the evidence, that for a 
considerable time, that is to say for twelve years, the plaintiff’s ghee has 
been sold in Calcutta and foreign markets, tinned in canisters bearing his 
embossed mark, whioh consists of a flowor on a stem with leaves, the 
flower being of the shape of an ellipse with an indented circumference, 
having within its circumferenoe the initials of the plaintiff’s firm M. D. S. 
The infringement is said to consist in tho faot that the defendants used on 
their canisters of ghee, intended for sale and export in the same markets, a 
colourable imitation of the plaintiff’s mark : and it is alleged that the use 
by the defendants of this mark is calculated to deceive, as it has deceived, 
by inducing purchasers to buy the defendants’ goods in the belief that they 
are buying thoso of tho plaintiff. Though tho plaintiff’s mark has been 
described as a registered trade mark, there is no system of registration here 
whioh gives a plaintiff a statutory title, and therefore it is necessary for 
the plaintiff to establish that tho mark, in respect of whioh he makes this 
olaim, has acquired a reputation in connection with the goods that he sells. 
A trade-mark means a mark used to denote that goods are of the manu¬ 
facture or merchandise of a patrioular individual. That is the offioo of a 
trade-mark, and much of the difficulty in thisoase has arisen from the faot 
that ovidence has not boon direoted to establishing that particular point. 
However, Mr. Justice h letchor has come to a clear and distinct finding on 
the evidence before him in these terms: 11 1 havo come,” ho says, " to the 
conclusion on tho evidence that canisters containing ghee marked with the 
plaintiff’s trade-mark have come to be recognised in the market as ghee 
prepared by tho plaintiff,” and so an injunction was granted by him “re¬ 
straining the defendant from selling, or offering for sale, ghee not prepared 
or manufactured by the plaintiff in canistors having embossed thereon a 
flower on a stem with leaves, the flowor being in the shape of an ellipse 
with an mden ed circumference, without clearly distinguishing such ghee 
L210J from the plaintiff s ghee." In this finding, and in the consequent 
injunction, there is this error, that it assumed that the ghee was prepared 

hV k 6 , p amfcl . ff \ }}]*' admltfcedl Y. w not so. But it is contended on 
behalf of the plaintiff that though not prepared or manufactured by him, 

m ThlSl° fced by blm ’ and thafc intention is, I think, made 

Boon. X no first Question then that t*t« k a _ i__« u_ 
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is anything which supports the view that this particular mark used by the 
plaintiff on the canisters in which his ghee is tinned has come to denote in 
the market hi- ghee. We have the significant fact that from 1894 this 
mark has been claimed by the plaintiff as his own, and he has used that 
mark for the purposes of his trade in ghee. During the greater part of that 
time there has been no other mark of that character, and that naturally 
leads to the conclusion that the plaintiff’s ghee did become associated with 
the mark which he throughout used ; and though the evidence is, as I 
have said, not carefully dir^otel to the real point in issue, I think there is 
sufficient in the evidence to justify the distinct finding of the learned 
Judge that the trade-mark has come to be recognized in the market as 
indicating the ghee of the plaintiff. In this connection, too, one cannot 
but be impressed by the fact that the plaintiff’s mark was known to the 
defendants, and also by the very significant circumstance that with the 
whole world of flowers to choose from, for some reason or other, the 
defendants have selected this particular form of conventional flower, and 
they have not come forward to explain how it was that this came about. 
In the circumstances, I hold with the learned Judge that not only did this 
mark denote in the market the ghee of the plaintiff, but that the defend¬ 
ants did deliberately adopt the plaintiff’s trade-mark for their own purposes. 
Having come to that conclusion, it necessarily follows that the plaintiff is 
entitled to succeed in this suit. The remedy that has been awarded to 
him by the Court of first instance has been first of all an injunction ; and, 
secondly, an enquiry as to damages. No special ground of appeal has been 
directed against this enquiry as to damages, and it was not suggested to us, 
in the opening of the [211] appellants’ case before us, that this enquiry 
was erroneous, except so far as the whole of the plaintiff’s claim was mis¬ 
conceived. Mr. Mitter, however, proposed, in reply, to raise then, for the 
first time, a question as to the propriety of this enquiry as to damages. But 
we could not allow that question to be raised at that stage of this appeal, 
bearing in mind the grounds of appeal formulated for the consideration of 
the Court, 

Though no specific objection was taken to the form of the injunctions, 

I think it requires modification, because, as I have pointed out, it proceeds 
upon an assumption which cannot be sustained, that is, upon the assump¬ 
tion that the ghee sold by the plaintiff was prepared or manufactured by 
him. That is not so; and accordingly there must be a variation introdu¬ 
ced into the terms of the injunction so as to fit.in with the facts as they 
actually are established, by substituting the^ words “ being ghee of” for the 
words “perpared or manufactured by.” l.hen, again, the words “ghee 
from the plaintiff’s ghee" (after the words “without clearly distinguishing 
such”) are not correct, and the words “canisters from those in which the 
plaintiff's gh»e iscontained’’ should be substituted for them. 

The result then is that, with this variation, the decree must be con¬ 
firmed with costs, the cost,? of the two abandoned applications will be costs 
in the appeal. 

WooDROFFts J. I agree that the appeal should be dismissed with 
costs. I think the action is maintainable, even though the plaintiff be not 
the manufacturer or selector of the goods, but is merely a vendor of them. 
The main point, however, which has been urged before us is this, that 
the claim is at variance with the evidence : what, it is said, the plaintiff 
claims is nob the right bo exclusive user of a flower, but to the exclusive 
user of the flower of a particular design which he registered in 1894. 
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ThiF, however, I may observe, was the claim that was made in the plaint 
and it is in fact the right which has been protected by the deoree. 

., Ifc , ! s *" rkher ur e ed tfa at the evidence, if believed, shows that 

r 9 ^ol P a , lntl V u 8 °,° dS Were r0c °gni?ed by the design of a flower 
LZ12J a one (which was called phul-marka), and not by the particular 

f 5 ! 8 ! 1 .^ a . fl ° wer wh,oh the goods bear embossed on them, indicatin'* the 
plaintiff s trade-mark, exhibit A. I agree with the learned Chief Justice 
in thinking that the evidence has not been on this point’very happily 
directed. But this particular design has been used "ince the year 1894 
and 1 am satisfied .hat for the greater part of this peiiod no other design 

of flower has been used by any one selling ghee. Therefore if the plail 

tiff s goods were associated with the mark of a flower, as there was only 

one flower, the association must have been with the flower of the partf 

cular design which the plaintiff has adopted. I think it is sufficient to 
show, in tho circumstances of this ca^e h™*, , cie , t0 

established between the plaintiff’s particular Ha w0cla * lon ^ as been 
goods sold thereunder. particular design of a flower and the 

There is further evidenoe, it has been noted tw „i«- 

are known by this mark—evidenoe which in mv ’omni™- P Stiff s good 
acceptable because reference is made merely to thebesian of ^fl 110 * 16 ° S f 
not to the particular distinctive marks of the oluint-ifTc a and 

be remembered in this connection that In h L . Ib 

witnesses had before them tho partioulkr exhibit and Uhink^t ^ VPD ’ ^ 
able to suppose that that evidence was given with referenced 1 '% Tea<:on 
be read in connection with, that exhibi , ! “ ^ T! 5 " 

marks, this is transparent to the eve and the Tl^ °! the 

against coincidence and in favour of the conclusion that twl °hT i” ^ a11 

"f «"» «>«* ovidenoo was n.ce^ry to SfoK .Jit 
« I, before „ s . Moreover, f””,’*" 

for tho appellants has pointed out that “nm. ^ ^ C0Un5el 

Devna^ri characters under tho mark' which he Tl- ^ 

oennot do so. Tb. Je C “ S ] Sw fi" . "^’0! ° th ™ 

which that judgment was pronounepH Ti 0890 and ° 0l, ntry in 

the matk was ourrent in England and nl^ 6 En8lisb namp i and 

and understood by everybody But h . rn ,, Uta y tbe , name °°nld be read 

ter which is not (e.dabl.bythe m in 
Apart from this, wo have this ™ “, ’’"'“"l “» 

of the defendants’ llower is almost exactly H ^ ^ fche aotual des, *B 
Why is this similarity i, it f mark. 

exactly similar mark indicates cogently in mv 1 • .P t,0n of an almosk 
behoved that it was tho design whioh'e’nld h p, ° lon .' thattbe defendants 
would not have adopted it. th ° 8 ° ods : if k W did not, they 

The only othor point which I wish to «,u f , t , 

Jusbioo has said is this : I am not satisfinH n dL V to wbat kl, ° learned Chief 

plaintiff's witness, Nanda Lai that he r v,f r 5 Sarc J s tho evidenoe of th6 
---' tba i^dffinotmako any mistake as *, 

(1) (186V) 86 L. J. Ch. 60|. ~ -- 
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the mark which he says he saw in the plaintiff’s firm. I think it is very 
important in this connection to remember that the reply which he gave 
was in answer to a question put by one of the plaintiff’s counsel in exami¬ 
nation-in-chief. 

Appeal dismissed . 

Attorney for the appellants : N. C. Bose. 

Attorney for the respondents : Manuel and Agarwalla . 
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[214] APPELLATE CIVIL. 

Before Mr . Justice Brett and Mr. Justice Sharfuddin. 


Tahaldai Kumri v. Gaya Pershad Sahu.* , 

[22nd December, 1909 ] 

Hindu Law — Succession — Mitakshara — Step-mother — Father's sister's son — Qotraja - 
sapinda—Letters of Administration. 

In the Bengal Presidency, under the interpretation of the Mitakshara Jaw 
as accepted in the districts governed by that law, a step-moth>r is not entitled 
to suooeel to the estate of her step-son either as a got raj a-sapinda or in pre¬ 
ference to the father’s sister’s sons. 

Lala Joti Lai v Durani Rower (1), Kumaravelu v. Virana Goundan (2), 
Muttammal v. Vengalakshmi Ammal (8) and .Rama Nani v. Surgiani (4), 
referred to. 

Kesserbai v. ValabRioji (5), Lalltibhai Bupubhai v. Cassibai *6) and Rus- 
soobai v Zoolekhabai \7) not followed, having regard to the principle laid down 
in Collector of Madura v. Moottoo RamaFnga Sathupathy (8). 

[Ref : 18 0. W. N. 160 ; 1 Lah. 554 ; 47 P. R. (1914) 160.] 

Appeal by Musammat Tahaldai Kumri, one of the applicants for 
letters of administration. 

The facts are briefly these : On the death of one Makundi Lai Sahu 
of Monghyr, his property passed to his two minor sons, Raghu Sahu and 
Chamru Sahu. The minors both died of plague in Maroh 1906. The 
following genealogy shows the relations left by the minors :— 

SHlBStHAl SAHU. 


Musmt Natho. Musmt. Radho. Makundi Lai (d.) 

| | + Musmt. Ramo (d.) 

I T l l *T 

Girij* Gaya Pershad Firangi Lai Raghu (d.) Chamru (d). 

(i daughter ). ( petitioner ). ( petiiioner). {minor). {minor). 


[215] After Musammat Ramo's death, Makundi Lai married Musam¬ 
mat Tahaldai, the present appellant. 

Two applications were presented to the District Judge of Bhagalpur 
for grant of letters of administration in respect of the estate of the deceased 


* Appeals from Original Decrees, Nos. 154 and 155 of 1907, against the decrees 
of J. 0. Twidell, District Judge of Bhsgalpur, dated April 9, 1907. 


(1) (1864) B. L. R. Sup. Vol. 67. 

(2) (1879) I. L. R. 5 Mad. 29. 

(8) (1882) I. L. R. 5 Mad. 32. 

(4) (1894) I. L. R; 16 All 221 


(5) (1879) I. Xj. R, 4 Bom. 188. 

(6) (1880) I. L. R. 5 Bom 110. 

(7) (1895) I. L. R. 19 Bom. 707. 

(8) (1868) 12 Moo. I. A. 397, 486. 
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1909 minors: one by Gaya Pershad and Firangi Lai as father’s sister’s sons, and 

Dbo. 23. the other hy Musammat Tahaldai as widow of Makundi Lai and step- 

APPULATB mofc ^ er °*deceased minors. 

The learned District Judge following the decision of the Full Bench 

- in Lola Joti Lai v. Durani Kower (7) as settling the law in Bengal, 

87 0. granted letters of administration to Gaya Pershad and Firangi Lai 
o L J ^ res P° n dents). 

nAgainst this decision Tahaldai appealed to the High Court, 

Moulvi Mahomed Mustafa Khan , for the appellant. The Full Bench 
case of Lala Joti Lai v. Durani Kower (1), relied on by the Court below, 
dees not deoide the present question. Although "step-mother” cannot be 
inoluded in the term mother” as used in the Mitakshara, yet, in this case, 
the step-mother being the widow of the golraj a-sapinda of the Propositus 
cannot be regarded as altogether excluded from the succession to her step¬ 
son s estate according to the dootrinos of the Mitakshara (and Mayukha 

whioh is prevalent in Bombay): Kesserbat v. Valab Raoji (2), Ruswobai 
v. Zoolekhabai (3). 

Nanda Pandit, the author of Dattakamimansa, has also written a 
commentary on the Mitakshara of Vijnanosvara, in which he has expressly 
mentioned step*mother a^ heir. Ballam Bhatta is of the same opinion : 
Sarbadhikary’s Tagore Law Leotures, 1880, pages 480, 482. The sapinda 
doctrine of the Mitakshara, as laid down in the Aohara-Kanda, shows 
that sapinda relationship depends on having tbo partioles of the same 
ancestor in common, and not in the connection derived from the capacity 

of making funeral offerings: Lallubhai Bapubhai v. Oassibai (4). The 

wife entering the gotra of her husband becomes a sapinda of his family. 

In Madras the [216] step-mother is regarded 'as a bayidhu : Kumaravelu 
v. Virana Goundan (5). • 

In Allahabad, no doubt, a step-mother is not regarded 1 as an heir, 
because she is not expressly mentioned as such in the Mitakshara. But 
the list of female heirs in tho Mitakshara is not exhaustive. Sister is not 
mentioned as heir, and for a long time she was not regarded as heir; but 
she is now so recognized everywhere. All these females come under the 
general rule of the text:—"To the nearest sapinda (male or female) the 
inheritance belongs.” Tho same reasoning applies to the half-sister as 
applies to the sister. It is submitted that the appellant being a sapinda 
ought to succeed in preference to the bandhus , such as the respondents. 

, J~'QbwDwar'ka I^ath Mittcr } for the respondents. The question is, 
w e er e proposition enunciated by my learned friond has been received 
by the particular school whioh governs tho district to whioh the parties 

v ft// ?e p tb0 ^ tm o 0f 7 fcho Priy y Council in The Collector of Madura 

tWnH w°c5 Q T -\ tn0a i Sothn P ath ^ ( V- Judged by this test, tbe claim of 
than in r ' ° 1 conce ^° ^bat in Pombny females have higher rights 

inherit ) Tff 'i. 4 ^ s , is * iers nn ^ others have been hold to ho competent to 
mental on Y m ? lS , tho Vyabahara Mayukha. rvhich is a com- 

Pre“ deLv in? ! rPRl,lfttio " fcho of succession in the Bombay 
favo'r nf !: ’° te T etS . the 0f Y "]°»valkya relating to succession in 

of tbe richt ofTst 6 ™* °.! ieirs .' * ftr ' s concerned, tbo question 

/ I 0 ; ^ep-mothor is not res and it has been held she 

cannot succeed: Lala J oU Lai v. Durani Kower (1). decided by a Full 


L - R. Sup. Vol. 67. 

(2) (1879) I. L. If. 4 Horn. 189 sgo 
W (1895) I.'L. K.19 ! Bom.707 09 


( U 11880) I. L. R. 5 Horn 110,119. 

(1679' I. 1. R. 5 Mad. 99, 81. 

(6) (186 ) 12 Moo I. A. 997, 436. 
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Bench of this Court in 1P64, has not been questioned ever since. On the 
other band, the Allahabad High Ccuit has followed that decision : see 
Rama Nand v, Surgiani (1). 

The Privy Council have laid down that accordihg to the received 
doctrines of the Bengal and Madras Schools, women are not competent 
to inherit unless named and specified as [217] heirs by special texts : 
LaLiubhai Bapubhai v. Cassibai (2). The text of Yajnavalka, Chap¬ 
ter II, Section 1, paragraph 2, is the only text relating to succes¬ 
sion There the word “ mother ** has been used in its primary 
sense and does not include a step-mother In Viramitrodaya’s Chap¬ 
ter III, Part 7, a text is cited from Bandhayana wh°re women are 
delared to be incompetent to inherit, and the author points out-that the 
succession of widows and others is due to express texts. 


A daughter in-law cannot succeed her father-in-law under the 
Mitakshara, because she is not expressly mentioned as an heir : Ananda 
Bibee v. Nownit Lai (3). This case also shows that Ballam Bhatta is not 
recognized as an authority in Bengal. Viramitrodaya, which is an author¬ 
ity in Bengal, excludes the opinion of Nanda Pandit as quoted by rry 
friend. Even in Bombay a sister is recognized as heir, not because, as 
Nanda Pandit suggests, “ sister ” is included in the term “ brother ” in 
Yajnavalka’s text, but because she is regarded as a gotraja-sapinda , being 
born in the gotra of the Propositus. A stepmother oan be regarded as a 
gctraja-sapinda only by fiction. 


It is admitted we are bandhus of the last owner. We are, therefore, 
entitled to administration. The half-sister is not before the Court,—even 
if she were, it is now settled beyond controversy that she is no heir in 
Bengal: see Mayne’s Hindu Law, 7th Edition, page 721. 

Moulvi Mahomed Mustafa Ehan t in reply. 


Brett and Sharfuddin JJ. The present appeals are directed 
against a judgment of the District Judge of Bhagalpur dealing with two 
applications for letters of administration to the estate of two minors, Raghu 
Sahu and Chamru Sahu. The applicant in one of the applications was 
the step-mother of the two deceased minors and the applicants in the 
other were the father’s sister’s sons of the deceased. The minors also left a 
half-sister by the same step-mother, but she is not a party to either of the 
two applications. The learned District Judge held that letters of administ¬ 
ration could only be issued [218] to the persons entitled to succeed to the 
property, and, on a consideration of the authorities, he was of opinion 
that under the Mitakshara system of the Hindu Law as interpreted in 
Bengal in the Full Bench case of LaJa Joti Lai v. Durani Rower (4), the 
step-mother was not entitled to succeed in preference to the other appli¬ 
cants, the sister’s sons of the father, who were admittedly the own 
bandhus of the deceased. Against this decision two appeals in respect of 
the two applications have been preferred to this Court by the st6p-mother. 

In support of the present appeals, the learned pleader who has appear¬ 
ed on behalf of the appellant has contended that, in deciding this question 
of Hindu Law alluded to above, we should be guided by certain decisions 
of the Bombay High Court, and he suggests that, so far as the province of 
Bengal is concerned, the matter has not been decided by the Full Bench 
case (4) on which the learned District Judge has relied. He has conten- 

(1) (1894) I. L. R. 16 All. 221. (3, (1882) I. L. R 9 Cal. 615. 

(2) (1880) I. L. R. 5 Bom. 110,118. (4) (1864) B. L. R. Sup. VoL 67. 
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ded that, in the Full Bench case referred to above, all that was decided 
was that; in a divided family a step-mother could not come in as an heir of 
her step-son, as she was not inoluded in the term “ mother ” as used in the 
Mitakshara when specifying the female heirs entitled to succeed. The 

_ opinion expressed in that decision does not, however, appear to us to be 

87 C. 214=14 confined to that point alone ; for the judgment runs as follows :—“ For the 
O W N 443 above reasons, we are of opinion that a step-mother cannot take by inheri- 

Ts8=B I o ' ^ ance ^ rom k 0r step-son." The argument advanced by the learned pleader 
188.' * re * erenoe to the right of the step-mother to succeed to the estate of 
her step-son is to the effect that as a gotraja-sapinda she is entitled to 
succeed in preference to the father’s sister’s sons, who are only bandhui. 
In support of this view, he has relied on the case of Resserbai v. Valab 
Raoji .(1), in whioh it has been held that a step-mother is not excluded 
from the inheritance, but comes in as a gotraja-sapinda . He next relies 
on the oase of Lallubhai Bapubkai v Cassibai (2 j in support of the 
same view that, on marriage, the wife and the husband become 
L219J sapmda relations to each other, and, therefore, the step-mother 
beoomes gotraja-sapwda of the step-son; and he also relies on the oase 
of liussoobai v. Zoolekkabat 13), in which it was held that a step-mother 
suooeeds to the property of her step-son In preference to the step-son’s 
paternal unole's son. He has further referred us to the opinions of Nanda 
Pandit as given in the principles of the Hindu Law of Inheritance by 
Sarbadhikary at page 480, and of Balam Bhatta as given at page 482 of 

the same book, and has contended that, on the basis of these authorities, 

we shoud hold in the present oase that a step-mother is entitled to suooeed 
to her step-son. 

The learned pleader for the appellant has admitted that, in the oase of 
Kumaravelu v. Vxrana Goundan(i), it has been held that neither a 
half-sister nor a step-mother oan succeed to the estate of the step-brother 
or the step-son according to the Mitakshara system of the Hindu Law, 
and that in the same volume of the Indian Law Reports, Madras Series! 
in Muttammai v. Vcngalakshmt Aminal (6), it has been held that a step¬ 
mother is not ontitlod to suooeed to a deceased step-son before the mater¬ 
nal grandmother. He has, however, suggested that the last-mentioned 
deoision does not go so far as to exolude the stop-mother from succession 
altogether, as seems to have been the opinion of Mr. Mayne as expressed 
in his work on Hindu Law and Usage, Seventh Edition, page 730, but 
merely to lay down that she cannot suooeed as a sapmda, though she may 
possibly suooeed as a Bandhu. The learned pleader has also admitted that, 
so far as the Allahabad High Court is concerned, the authorities are all in 
one direction and are oontrary to the view whioh he wishes to maintain, 
a a s op-mother can suooeed to the estate of her deceased step-son. The 

JJJ p v - burgtant (6) is a direotcase in point, in whioh, in 

that Court, it has been held that a step-mother cannot so suooeed. 

of fh? 9 argu “ ent > the *efore, of the learned pleader in support 

J220I th« P n 6S0 f Dt ? Ppeals am ounts to this that, in dealing with 

the Hick rr n , m O ) 10 US| WS sLlould ignore the deoisions arrived at by 

this Court and «i° i , a f ras a “ d Alla habad and the Full Eenoh deoision of 

Bombay High Cni° U t ° gulded in our deoision by the deoisions of the 
- igb Court, We are no tpiepared to adopt the course whioh the 

U) llb7'J) I. L. K. 4 Bom lt-8 ' ~~ 

ft JlfO, 1. L. R. 6 Born. 110. 
l<>! {if96; 1. L. R. 10 bom. 707. 


U) 11870; 1 L. R. 6 M»d. 29. 

(5) lls82 ( 1 L. B. b Mad. 32. 

(6) (lbi)4) 1. L. K. 16 All. 881. 
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learned pleader suggests, and which is entirely opposed to the principle 
which the Privy Counoil have laid down in the case of The Collector of D eo° qq 

Madura v. Moottoo Ram a ling t Sathupathij (l). In determining the ques- __ 

tion before us, it is necessary for us to be guided by the law as it has been Appellate 
acoepted and administered in this Province The authorities on which 0,v,t * 
the learned District Judge relies seem to us to support fully the decision at 37 cli7a = « 
which he has arrived, that, so far as this province is conoernedj under the C. W N 443 
interpretation of the Mitakshara Law as accepted in the districts governed ==H C. L. J. 
by that law, a step-mother is not entitled to succeed to the estate of her 638=0 I- C. 
step-son either as a golraja-saptnda or in preference to the father’s sister’s lSS - 
son. In arriving at this conslusion, we do not wish to lay down that the 
step mother and the half sister will not be entitled to maintenance out of 
the estate of the deceased. In our opinion the learned pleader has entirely 
failed to establish his contention that the step-mother is a gotraja-sapinda 
at all, the balance of authority being, so far as this side of India is con¬ 
cerned, distinctly against him, and he has also failed to show to us that, 
as a bandhu, the appellant has preferential rights to succeed to the estate 
of her step-son to those of the father’s sister’s sons. 

The learned pleader has also discussed the rights of the half-sister 
but, as we find that she is not a party to either of the applications, it is 
not necessary for us to consider her position. The result, therefore, is 
that both the appeals are dismissed. In the circumstances of the case,'we 

direot that each party do bear her or their own costs. 

% 

_ Appeals dismissed. 

37 Cal. 221 (=14 C. W. N. 589=1 J C. L. J. 415=11 Cr. L. J. 305=6 I. C. 276). 

[221] CRIMINAL REVISION. 

1 Before Mr. Justice Stephen and Mr. Justice Carnduff. 


Lakhi Narayan Ghobe v . Emperor.* 

[6th January, 1910.] 


Jurisdiction of Magistrate—Cognizance on information received by him in another public 
Capacity-Legality of the institution of criminal proceedings in such case-Crimi*,, i 
Procedure Code (Act V of 1898), s. 190 (1) (c). J criminal 


Held per Stephen J. (Carnduff J. dubHante ), that a Magistrate who has 
received information in another public capacity, e. g., as manager of an 
encumbered estate, of the offence of mischief by cutting timber from the 
estate forest, cannot act on it in his capacity of a magistrate and initiate 
criminal proceedings under section 190 (1) (c) of the Criminal Procedure Code. 

Thahur Per shad Singh v. Emperor (2) referred to. 


An order, on taking cognizance of a cage under seotion 426 of the Penal Code 
directing the attachment of trees, the subject of the alleged offence, is without 
jurisdiction. 

[Ref. 60 Cal. 135 ; 88 M. L. J. 219.] 


The Deputy Commissioner of Singbhum, who was the manager 
of the Dalbhum encumbered estate in Chaibasa, acting in such capacity, 
deputed one Kedar Nath Sircar, a servant of the Court of Wards, to 
inquire into an alleged cutting of timber belonging to the estate. The 
latter, after bolding an investigation, made a report, on the 4th November 

* Criminal Revision No. 1390 of 1909, against the order of A. W. Cook 5 
Deputy Commissioner of Singbhum, dated Nov. 6, 1909. 

(1) 0.868) 12 Moo. I. A. 397, 436. (2) (1906) 10 0. W. N. 776, 
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1909, to the Deputy Commissioner, to the effect that under the instruc¬ 
tions or permission of one Lakhi Narayan Ghose, the dewan of Raja 
Satrughan Deo, proprietor of the Dalbhum estate, 15 mahua trees had 
been cut by Bahadur Gir and Dhani Ram, and were lying in different 
— parts of village Narsingar, and that the branches of the trees had been 
37 C. 221=14 removed to the Railway-station yard for sale as fuel. It appeared that 

==l7c^L fil J 9 was desirous of establishing a hat in the village, and that the 

Cp. * k fees h a d been cut for the purpose of erecting [222] huts in the hat. 
L. J. 306=6 Upon the receipt of the report of Kedar Nath, the Deputy Commissioner, 

I. C. 276. acting in his capacity of a Magistrate, passed the following order on the 

6th November :— 

“ Lakhi Narayan Ghose will be prosecuted under section 42P, I. P. C. Attnoh 
the 15 molmu trees lying near ledtar and elsewhere, including the station \ard 
Babu A.. C Dss will arrange lor disposing of them. Kedar will have the huts in the 
new flat dismantled, and the wood will be sold by the Deputy Colleotor." 

On the 19th November the petitioner received a summons purporting 
to be signed by Babu B. Sirkar, Deputy Magistrate, calling upon him to 
answer a charge under seotion 426 of the Penal Code. He thereupon 
moved the High Court; and obtained the present Buie. 

Babu Manmatha Nath Mookerjee, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 

Stephen J. In this oase tho Deputy Commissioner of Sinebhum 
ordered a prosecution of the petitioner for wrongfully cutting certain trees 
in a forest, and on reading the Explanation we must take him to have 
done this under section 190 11) (o) of the Criminal Procedure Code. He 
also ordered oertain trees to be attaohed. 

This Rule has been granted on two points. The first is that he had 
no authority to order the prosecution ; and the second, that he had no 
authority to attach the trees. 

As regards the seoond parb of the Rule, ib is admitted that the order 
was without jurisdiction, and the Rule must be made absolute. 

As regards the first parb, what happened is as follows. The Deputy 
Commissioner was also the managor of tho enoumbered estate and in 
that capacity ordered one Kedar Nath Sircar, a servant of the’Cornt of 

Wards, to make oertain enquiries. The order whioh is now complained 
of was made as tho result of the report made by Kedar Nath 
Ibisnow argued, on the strength of tho ruling in Thalnr Perthad 

roooi V i l!jinperor that 130 bad bo authority to do so, because, 
L223J having roceived the information as the manager, he could not aot 

upon it as a Magistrate. In accordance with that ruling, I am of opinion 

that his action in this matter was illegal, and that tho present proceedings 

must accordingly be quashed. The Rule is made absolute. 

Carnduff J. In tho particular oiroumstanoes of this oase, I am 

onen^H 0 ° Kul0 boin " made absolute. It will, of oourse, be 

a firmer t he ? u ‘^° n *> es ‘° restitute proceedings against the petitioner on 
a firmer basis, should they bo so advised 

ThaklTp\r^\ Vl0 r° d J° aC00ptl ™ thout the ruling in 

M ikt-mko . , v. Emperor (1), in so far as it lays it down that a 

o f£ ,' a0b 90mpcten t to act under section 190 (1) (o) of the Code 
« r0 ° e< i l ! re on any information which has been transmitted to 

of the Code itself ' and 0 T apaoity ' . Tbi ® olearly gees beyond tho provisions 
--—_ l _ am in °h n0 d to think that the safeguards supplied 

(1) (1906) 10 0. W. N. 776. 
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by those provisions are sufficient, and that there is no adequate reason, 
based on general principles, for extending or amplifying them. If a 
Magistrate takes cognizance, under the clause referred to, on information 
received from any person other than a police officer, or upon his own 
knowledge or suspicion, then he is bound by section 191 to give the ac¬ 
cused an early opportunity for obj acting and obtaining a trial at the hands 
of another Magistrate. And where a Magistrate is ‘‘personally interested" 
in a case, he cannot, under section 556, try it, or commit it for trial, with¬ 
out special permission. These provisions follow the salutary rule that a 
Judge shall not be a Judge in whab may be called his own cause: but they 
draw the line, advisedly as I imagine, at trial or commitment, and do nob 
go the length of impeding mere cognizance of orime. Nor would it, in 
the circumstances of this country, be advisable to go so far; for, although 
it is undoubtedly better that a Magistrate should not move at all where 
he is, or has been, [225] in any way himself concerned, it is not difficult 
to conceive cases in which there might be no one but such a Magistrate 
competent to act, and bis incapacity to issue process might involve the 
escape scot-free of offenders. I should hesitate, therefore, to add to the 
Statute law on the subject. 

Rule absolute . 


1910 

JAN. 6. 

Criminal 

Revision. 
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36 Cal. 224 

TESTAMENTARY JURISDICTION. 

Before Mr. Jus'ice Fletcher. 

Nagendrabala Debi v. Kashipati Cbo'wdhry. * 

[29th November, 1909.] 

Probate—Letters of Administration—High Court and District Court , Jurisdiction of — 
C omeurrent jurisdiction—Prolate and • Administration Act ( V of 1881*, ss 2, 51, 58, 
8 7 —“ High Court," meaning of, in s. 87 — Practice — Rule 740 [of the High Court 
Rules and Orders ). 

The High Court has*jurisdiction to grant probate and Utters of adminig" 
tration, on the Original Side, in any case which could have been brought 
before any District Judge in either of the two Provinces of Bengal. 

“High Court” mentioned in section 87'of the Probate and Administration 
Aot (V bf 1881) is not merely confined to the Appellate Jurisdiction of the 
Coart, but it inoludes its Original Jurisdiction- 

In the goods of Mohnedra Narain Roy (1), referred to. 

Section 87 of the Probate *nd Administration Aot does not require that 
any portion of the property should be within the limits ef the Original Juris¬ 
diction of the High Court ; and Rule 740 of the High Court oannot over¬ 
ride the express provisions of this section giving the High Court oonourrent 
jurisdiction with tho District Court 

This was a Rule obtained on the 4bh of May 1908 by Kashipati 
Chowdhry and Surath Chandra Chowdhry, the first cousins (i. e. father’s 
brother’s sons of tbe deceased', calling upon Nagendrabala Debi, the 
executrix of the last will of tbe [225] deceased, to show cause why the 
grant of the probate made to her should not be revoked, and why she 
should not pay the costs of, and incidental to, this application. 

Tara Pada Chowdhry died on the 7th of May 1900 at Barijohaty in 
the District of Hooghly. leaving two widows, Benoda Debi since deceased 
and Nagendrabala Debi, and his first cousins (that is to say father’s 

* Motion in Original Civil Suit No 6 of 1S08. 

(1) (1900) 5 0. W. N. 377. 
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brother’s sons), Kashipati Chowdhry and Surafch Chandra Chowdhry, as 
reversionary heirs in case of intestacy on the death of the widows. He 
left all his property situate within the jurisdictions of the Districts of 
Hooghly and 24-Pergannahs, but none within the jurisdiction of the High 
Court. Nagendrabala Debi obtained a probate of the will of Tara Pada 
Chowdhry, deceased, on the 20th November 1907 from the High Court; 
bhe applicants applied to set aside the grant of probate on the grounds, 
first that this Court had no jurisdiction to entertain the application for 
probate ; secondly, that the will was not genuine, and that no oitation was 
issued to the applicants. 

Mr. Pugh (with him Mr G. D. Seal), in support of the Rule. The 
Court had no jurisdiction in its Original Side to grant probate in respect 
of wills whereby no property was left in Calcutta. By concurrent Juris¬ 
diction, it was meant that where there were properties both in .Caloutta 
and outside it, that the Original Side of this Court would have jurisdic¬ 
tion for the purpose of granting probate. By “ High Court ” in section 
87 of the Probate and Administration Act, it was meant the High Court 
in its Appellate Jurisdiction. 

Mr. A. 0. Banerjee shewed cause, and relied upon In the goods of 
Mohcndra Narain Boy (1), and cited sections 2 and 87 of the Probate and 
Administration Act and the Notification in the Calcutta Gazette of 28th 
April 1881, Part I, page 445, and submitted that the Original Side of this 
Court had ample jurisdiction to grant probat r in respect of wills whereby 
properties, movable or immoveable, were left within the Presidency of 
Bengal, concurrently with the Distriob Judges, to whom the [225] power 
to grant probate is delegated by the High Court, and whose jurisdiction to 
grant probate is confined to properties in the Districts only. Monohur 
Mookrjee, In the matter of ( 2), was also referred to. 

Fletouer J. In this case a preliminary point has been taken as to 

whether the High Court has jurisdiction under bhe provisions of the 

Probate and Administration Act to grant probate, unless a portion of the 

assets are situate within the limits of the Original Jurisdiction of this 
Court. 

The seotions of the Probato and Administration Aot that are matetlal 
are, first,-seotion 2, which provides that " no Court in any local area be¬ 
yond the limits of the town of Caloutta, Madras and Bombay, etc., and no 
Pligh Court, in exeroise of the concurrent jurisdiction over such looal area 
hereby conferred, shall reoeivo applications for probate or letters of 
administration until the Looal Govevnn^ent has, with the previous sanc¬ 
tion of the Govornor-Genoral in Council, by a notification in the Official 
Gazette, authorized it so to do.” The notification referred to has been 
published in tne Calcutta Gazette in 1881, by which this Court (that is 
the High Court of Calcutta! has jurisdiction bo receive applications for 

probate and letters of administration thnughoub the territories subjeot to 
the Lieutenant-Governor of Bengal. 

The next seobion neoassary to oall attention to is section 51. Seotion 
c o nos the jmisdiobion of a Distriob Judge for granting probate, and 
tho terras of that seotion are extremely general : and it says tint " the 
District Judge shall have jurisdiction in granting and revoking probates 
and letters of administration in a'l esses within his district " Apparently 
nothing is said hero as to what tho oases within his district are meant to 
be. ihon seotion 56 dofinos the oases where probate and letters of 


U) (1900) 5 0. W. N. 877. 


U) (1850) I. L R. 5 Cal 76 R. 
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administration may be granted by the District Judge, and the oases are 

where the testator had at the time of his death a fixed place of abode or 

any moveable or immoveable property within the jurisdiction of the 
Judge. 

[227] Then comes section 87, which provides that “ the High Court 
shall have concurrent jurisdiction with the District Judge in the exercise 
of all the powers hereby conferred upon the District Judge.*' Now the 
power conferred upon the District Judge is to have jurisdiction in all cases 
in his district, and under the general notification it is obvious that the 
High Court has jurisdiction in all oases in all districts of the District 
Judges. I think, from sections 2, 51 and 87, it is clear that the High 
Court has jurisdiction in all districts. That being so, so long as the peti¬ 
tion could have beeD presented to any one District Court in one of the two 
Provinces of Bengal, this Court has, in my opinion, power to grant probate 
or letters of administration. 


The next point taken by Mr. Pugh is that the High Court meant here 
is the High Court exercising its Appellate Jurisdiction. That point has 
been disposed of by Mr. Ju-.tice Sale in the case of In the Goods of 
Mohendra Ndrain Roy (1). It is sufficient for me to say that I agree with 
him that the “ High Court *’ mentioned in section 87 is not merely confin¬ 
ed to the Appellate Jurisdiction of this Court, but includes Original 
Jurisdiction. The word “ concurrent ” could mean nothing if it applied 
to the Appellate Jurisdiction. In my opinion the High Court has jurisdic¬ 
tion to grant probate or letters of administration on the Original Side in 
any case which could have been brought before any District Judge in either 
of the two Provinces of Bengal. 

The next point is as to the meaning of Rule 740 of this Court. It 
appears that this Rule came from archaic times : originally it was one of 
the Rules framed under the Charter of George HI. That Rule has ap¬ 
parently never been altered. In those days the Supreme Court had power 
to grant probate or letters of administration if the testator or the intestate, 
if a European British subject, died within the limits of Bengal, Behar or 
Orissa, and also jurisdiction in the case of a person not a European British 
subject, if there was property within the limits of the Original Jurisdiction 
of the Supreme Court. That [228] Rule seems to have been continued ; 
but the question is whether, unless the petitioner proves there is property 
within jurisdiction, that Rule is binding and overrides the provisions of 
the Probate and Administration Act giving the High Court concurrent 
jurisdiction in all cases. Section 87 does not require that any portion of 
the property should be within the limits of the Original Jurisdiction. I 
think these Rules oannot override the express provisions of section 87 
giving the High Court concurrent jurisdiction. It is apparent that that 
Rule refers to 1 application for probate in common form of a written and 
perfect will, etc., to be made by petition,' etc. It means a petition in the 
common form of probate, where use is made of the common allegations in 
the petition which is adopted as a matter of practice. 


That Rule, in my opinion, does not override the practice of the High 
Court; I think, therefore, the contention of Mr. Banerjee is well-founded, 
and hold that this Court has power to grant probate. 

Attorney for the plaintiff : N. N. Sett. 

Attorney for the defendant: N. N. Mitter. 
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[229] PRIVY COUNCIL.* 

Peary Mohun Mukerjee v. Narendra Nath Mckbrjee. 
[On appeal from the High Court at Fort William in Bengal.] 


[ilfcb November and 16fch December, 1909 ] 

Par ttes—Addition ojparties — Limitation Act (XV tj 1877), s. 22— Changing character 
of defendant after period of limitation for suit has expired Amendment of Plaint 
—Civil Procedure Cotlc (Act XIV of 1882). ss. 82. 63, 592 —Suit against Debuttar 
estate — EapC'.sCs necessary lor Debuttar estate—Indemnity to estate of former scfriil 
by successor—Liability oj Debuttar estate. 

The parties to this litigation were the descendants of a testator, who by hia 
will dedicated immoveable property to the performance of the worship of oertain 
idols and other pious acts, and provido-1 for the order of succession to tho offioe 
of 8ebi.it among his descendants. The suit was instituted on 25th January 
1^97 by the respondents as exeoutors of a deceased sebait against the appellant 
who had been appointed receiver of the debuttar estate, for money whioh’ 
owing to interference and obstruction by the appellant in the oolleotion of the 
rents, had net been reoeived by tho deceased sebait during his sebaitahip, and 
for expenses be had consequently been obliged to pay out of his private funds to 
protect the estate, and eoable him to perform his obligations as sebait. All the 
other surviving descendants of the testator were made parties, and the appellant 
was sued both in his oaj aoity as receiver and in his personal oapjoity After 
the expiration of the period of limitation prescribed for tho suit, an amendment 
of the plaint wjs made by the Court, adding to it a prayer that it might be 
determined who was tho sebait, and that tho debuttar estate’should be represent¬ 
ed by the person declared to be entitled to the sebaitship. The appellant was 
found to be so entitled and was impleaded as sebait: — 

Held, affirming the decision of the High Court, that the obieot of the amend¬ 
ment was merely to determine judicially whioh of the living descendants of the 
original testator, all of whom were already parties to the suit, w.s to be 

rCl’n v d SOb ? lt ' n ° UUer . ‘hoohuacter of tho suit, nor amount to 

the addition of a new defendant within tho meaning of section 92 of the Limi¬ 
tation Aot (\\ of 1817), and the suit was therefore not barred. 

Fcld % also, that the estate of the deceased sebait was entitled to be reimbursed 
all sums properly expended by him in tho preservation of the debuttar e^Wte 

W?'°i k ° Govec “ mont avenue »nd tlie like', and in defending his position 
as sebait whioh was challocgei unsuccessfully by the appellant. 

[230] TV ( i Iters v Woodbridge (1) followed. 

0 r 1 e,F0Ql ? n v , w . er ® ftlso ontifcle< * to recover all moneys properly expended 

orin^a• 8heb » 1 P° rf ? ,min g obligation imposed* u^n him b^tha 
riginal teiator s will. The right of indemnity was inoident to the position of 

the'trust' es^ate^ 8 the'ftffiS o°J 

tM r“ ss ™ a* 

’SOS) o! fe 

Council! 6 PriDCiPal defendnnfc * ftS tbe appellant t0 His Majesty in 

Janua^VgT b°v appCal aro?e - was instituted on 25tb 

recover tho sum of Rs 77 *64 9 6 from tlm^^t ° f “ deo01ised Sebait to 

--- _ ~ »om the debuttar es tate to whioh the 

Orttcnt : LOHu Macnaqhtbn, Loud Cchlixr c. . 

, nuvu LOI.L 1 N 8 , and SIR AUTHOR WfLSON. 

U) 1187P) L. R. 7 Oh. D. 604. 
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defendant (appellant) had succeeded as sebait, or in the alternative from 


the defendant himself personally. Nov. IX. 

The facts of the case will be found fully stated in the report of it Deo. 16 
before the High Court (Gbose and Pargiter JJ.) in I. L. B. 32 Cal. 582. Pbivy 
On this appeal, council. 


Sir B. Ftnlag, K. C., De Gruyther t K . C., and A. M. Dunne , for the — 
appellant, contended that at the date of the addition of the appellant as a ^ G. 229=37 
defendant in his oapacity of sebait the suit was barred by limitation, q ^ 

Making him a defendant in a new capacity was equivalent to adding a ^7 a. L. J. 
new party defendant : it was an amendment of the plaint which made a 125=7 M. L. 
change in the character of the suit, and the addition as a party defendant T. 68k 11 C. 
of the idol, who was not a party before. The six years’ period of limita- h'JL 2 
tion provided by Article 120 of Schedule II of the Limitation Act (XV of 287==20 * JI 
1877) was applicable to the suit. The amendment was made on 8th L. J. 17isr5 
July 19ol, more than six years after the death of Bijoy Krishna I. C. 404. 
Mukerji, when the cause of action originally arose ; and the suit 
must be deemed to have been instituted against the appellant, in 
his capacity as sebait, for the first time at the date of the amendment. 

[231] The Court had no ppwer to extend the period of limitation, and the 
suit was therefore barred. Reference was made to the Limitation Act, 
section 22, and Schedule II, Article 57 ; and Civil Procedure Code (Act 
XIV of 1882), sections 32, 63, 562 to 566 and 582. 

It was also contended that the debuttar estate was not liable for the 
costs or expenses incurred by Bijoy Krishna Mukerji in suit No. 40 of 
1892, nor in connection with the other civil and ciiminal cases and pro¬ 
ceedings instituted by him; that Bijoy Krishna Mukerji had no right or 
authority under the will of Jaga Mohun Mukerji, or otherwise, to incur 
such expenditure on behalf of the debuttar estate ; and that such expendi¬ 
ture by him, and after his death by the respondents, ought to have been 
held to be voluntary payments and not chargeable against the debuttar 
estate. There was no justification for expenditure to a greater extent than 
what was received. As to the position of a sebait in such a case, refer¬ 
ence was made to Shibessouree Delia v. MothooTanath Acharjo (1). The 
expenditure must be shown to have been necessary. 

Cohen t A.C., and Boss , for the respondents, were not heard. 

The judgment of their Lordships was delivered by 

LuhD MaCNAGhtejs. This is an appeal from a decree of the High 
Court of Calcutta affirming a deoree of the Subordinate Judge of Hooghly. 

In the Court of first instance the present respondents were plaintiffs. 

The suit was brought by them as exeoutors of Bijoy Krishna Mukerji, who 
was sebait of a debuttar estate for nearly four years, to recover 
Rs, 77,964-9-6 alleged to be due to him in that capacity, either from the 
estate or from the principal defendant, the present appellant, personally. 

The history of the litigation is shortly as follows: 

Jaga Mohun Mukerji, who died in 1840, by will dedicated certain 
properties to the sheba, or worship, of two Thakurs, or idols, the annual 
celebration of Durgapuja and other pious [232] acts, and provided for the 
order of succession to the office of sebait among his own descendants. 

The first sebait was the appellant’s father. He was succeeded by his 
step-brother, who died in September 1890. On his death the succession 
opened to Bijoy Krishna Mukeiji. 


(1) (1869; 18 Moo. I. A. 270, 273. 
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Bijoy's succession was opposed by the present appellant, who threw 
every possible difficulty in the way of his obtaining possession of the estate 

. and collecting the rents. 

Finally, Bijoy brought a suit, No. 40 of 189ii, in the Court of the 

. Subordinate Judge of Hooghly, to establish his title to the offioe of sebait 

under the testator's will. 

37 

14 On the 29bh of January 1894 the Court decided in Bijoy’s favour. 

81 Bijoy died on the day on whioh the decree was made. By his will he 

/• appointed the present respondents his executors, and on the 2nd of Maroh 

0* 1894 they obtained probate. 

% 

»2 On the 25th of Jauuary 1897 the respondents brought the present 

u’ suiti against the appellant, who had been appointed receiver of the debuttar 

^ estate, both in his capaoity of receiver and in his personal oapaoity. All 
the surviving descenadnts of the original testator were made defendants 
The respondents as plaintffis alleged that, owing to the interference of 
the appellant and his persistont opposition, Bijoy was not able to recover 
more than Rs. 4,607 odd during his incumbenoy, while he was compelled 
to spend Rs. 71,572 odd out of his private funds in protecting the debuttar 
estate and performing his obligations as sebait, and that after Bijoy’s 
death they had to pay a further sum on aooount of the debts of the estate 
In the result they claimed the sum of Rs. 77,964-9-6 from the estate or 
in the alternative from the appellant personally. 1 

The appellant defended the suit, alleging, among other things, that 
the claim was barred by limitation, and that neither he nor the estate was 
under any liability to Bijoy’s executors. 

On the 17th of February 1899 the Subordinate Judge made a decree 
determining that the olaim was not barred by limitation. Fie held that 
the appellant was liable personally [233] so far as he had realised 
moneys belonging to the estate, and that, as regards the rest of the olaim 
the debuttar estate was liable (or suoh costs and losses as on enquiry by a 
commission should be found to reasonable. The appellant appealed to the 
High Court. On the 28th of November I960 the High Court held that 

the olaim against the appellant personally could not be maintained. As 
regards the rest of the claim, the learned Judges were oi opinion that it 
was not barred. But although every possible claimant to the office of 
sebait was a party to the suit, they thought that the debuttar estate was 
not properly represented, and they remanded the suit in order that the 

prayer of the plaint might be amended, so as to raise directly the ques- 

6 r ' 8ht t0 tL ° ° fll0e 0< Sobaitl and the ^presentation of the 

On remand, the Subordinate Judge came to the oonolusion that the 
appellant must be consideied to be the sebait, and, as such, the proper 

b P eTom nated^eL^ 6 ^ dil6 ° ted tbat lW0 °™missio!mrs shodd 

^ to the liability of the 

. a March 1903 tho commissioners so appointed submit. 

referred to them, thiy^tatod^hifcfinlhm^plnionfth^um 7 r & ."S ug 
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the effect! that the amouab found due by the commissioners should be jqaq 
reduced fco Rs. 45,960-11-10. He held that that sum was recoverable Nov. 11 . 
from the debubtar estate then in fehe hands.of the appellant as sebaib. Dbo 16. 

Both parties again appealed. On the 24th of February 1905 the Privy 
High Court affirmed the decree of the Subordinate Judge and dismissed Council. 
both the appeal and the cross-appeal with costs. - 

From that order the appellant has appealed to His Majesty in i 7 * 5, 

Council C. W. N. 261 

[234] On the hearing before this »Board, the learned oounsel for the ==7 A. L. J. 
appellant raised two points. They contended (i) that the suit was barred *25=7 M. L. 
by limitation, and (ii) that the estate of Bijoy was not entitled bo be reim- rJ‘j 6 oof?* 
bursed out of the debutbar estate expenditure incurred by Bijoy as sebaib Bom. 
in excess of his actual receipts from the property. 2B7s20 M. 

As regards the first question, their Lordships are of opinion that the 
appropriate period of limitation is the period of six years from the date of 
Bijoy’s death, and that the suit, therefore, was instituted in time, inasmuch 
as the amendment directed by the nigh Court did not alter the character 
of the suit and no new defendant was brought on the record. The object 
of the amendment was to determine judicially which of the living descen¬ 
dants of the original testator, all of whom were already parties to the 
suit, was to be considered sebaib. 

As regards the question of reimbursement, it is quite clear, and in¬ 
deed it was hardly disputed, that Bijoy’s estate was entitled to be reim¬ 
bursed all sums properly expended by him in the preservation of the 
trust estate, as for instance all moneys paid in respect of Government 
revenue and the like. It is equally clear that Bijoy’s estate is entitled to 
be reimbursed all moneys properly expended by him in defending his 
position as sebait, which was challenged unsuccessfully by the appellant. 

If any authority is wanted for this proposition it will be found in Walter 
v. Woodbndge (l). As regards the other items of expenditure, their Lord¬ 
ships are of opinion that Bijoy’s estate is entitled to be reimbursed all 
moneys properly expended in performing the obligations imposed upon 
him by the original testator’s will. The right of indemnity, as has often 
Men said, is incident to the position of a trustee. The liability in respect 
of that indemnity is the first charge on the trust estate. The only ques¬ 
tion is, was Bijoy, as trustee, justified in incurring the expenditure for 
which his executors now claim reimbursement ? It was contended by the 
learned counsel for the appellant that Bijoy was nob justified in spending, 
as sebaib, [235] more than he actually reoeived, and that he ought to have 
managed the trust so economically, that at his death, whenever it might 
happen, there should be no outstanding claim against the trust estate. 

This objection is somewhat ungracious, if nob absurd. There is no 
foundation for it in the will. The average income of the trust estate 
on which Bijoy might fairly have calulated was Rs. 10,000 a year. During 
the whole period of his incumbency he received less than Rs. 6,000. The 
diminution of income was due entirely to the appellant’s wrongful acts. 

It was not unreasonable to except that, on the cessation of those acts, or 
on the interposition of the Court which Bijoy invoked, the income would 
be sufficient to defray the expenditure inourred in the meantime in 
maintaining the religious observances prescribed by the founder of the 
trust. 


(1) (1878) L. R. 7 Oh. D. 604. 
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Their Lordships see no reason to differ from the High Court. They 
will, therefore, humbly advise iiis Majesty that the appeal should be 
dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant : T. L. Wilson & Co. 

Solicitors for the respondents : Watkins & Lempriere. 


37 Cal. 236 (=14 C. W. N. 280=11 C. L. J. 418=11 Cr. L. J. 128=5. I. C. 408). 

[236] CRIMINAL REVISION. 

Before Mr. Justice Chatterjce and Mr. Justice Ryoes. 


Inder Rai v. 0. R. Brown. t 
[1st Ootober ly09.] 

Cross-examination—Prosecution witnesses,, cross-examination of, after charcc—Failure 

to name, on date of the charge, the witnesses required for cross-examination— 

SubWMtuppl.cat.on before close of tkc ^c-Hu/t of cr£c"Z«“^ 

Seotioo 260 of the Criminal Prooedure Code merely lays down that after th « 
plea of the accused is taken be shall he required to 'state whether he wishes 
to cross-examine any. and if so whioh, of the prosroutiou witnesses whos! 
evidence has been taken, but it does not stato at what tartioular timo he is to 
be asked this question, nor up to what tims he has this right. 

Where, therefore th. aooused were asked, on the day the charges were 

framed, whether they would call any of the pr.secathu witnesses foToro" 
eiam.oat'on and did not name any, but made an application to re-eall some 
of thorn for that putfose on the next Court day and before the ease had dosTd™ 

Held, that they were entitled to have th, prosecution witnesses re-oulUd for 
unZ U rrti:r' eXi ‘ m,U1 ‘ t, ° Ul “ Bd tbtU th “ — of their Sfi 

[Ref : 43 Mad. 411 ; Dist : 21 M. L. J. 283, J 

THBp^itiQners.Jndor Rai and others were put on their trial before 
Mr. J. S. Maokay, Sub-d.v.sional Officer of Hajipur, for rioting armed with 
deadly weapons and voluntarily causing hurt by dangerous weapons, in 

pursuance of the common object, to certain factory labourers who Sad 
gone to the petitioner, Inder Rai, in order to demand their wages due from 
him Tho prosecution witnesses were examined and cross-examined by the 
mukhtears for the accused, and thereafter, on the Hh April 1909 
the Sub-divisional Officer framed charges against the petitioners 

the oharges had been read and explained to the aooused/[287] 
who pleaded not guilty, they were asked by the Magistrate o 

?heTf ?ied Pr t 0S H 0Uli10 T7 ltn6SS6S Wh °“ th0y wished cross-examine, but 

From £ 9 h t Z £ T Th n* P ° Stp ° ned to the *** i^tani. 

wZ .hectn !. “H.Mhe 

trate to re-call five of the prosecution witnesses for cross-examination IS 

xz.r b _ a9ib ' bn ‘ ^ mess 


Judge of Mozufferpo re, dated S* fTT 

Bnb-divmonal Magistral of Hajipur, datad May ssj 1909 .“ ^ * J * S ‘ M ® ok * y ' 
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The accused were asked, immeliately after the oharge was framed, to state 
whether they wishe l to oross-examine asy, and if so whioh, of the prosesution 

^ ad been examined. They did not exercise that right at onoe as they 
ought to have don% but put IQ a petition on the 14th April, i.e., 7 days after the 
onarge, to have certain witnesses recalled and cross-examined which I rejeoted. 
unaer the law, I think,'he accused are required to state, immed ately after the 
narge is yarned, whether they wish to exercise their right, and if they do not, 1 
aon t think they are at liberty to cime forward some days after to claim the right 
e accused have had ampli o.pjrtunity of ccot-s-examination be'ore the charge wa* 
iramed, and their present arplication hai simply been put in for the purp se of 

applioVtioi th6 pr ° 5ecution wifcn0ssea and delay in the proceedings ; so I reject the 

The accused were convicted on tbe 25th May, under the above- 
named sections of the Penal Code, and sentenced to nine months’ rigorous 
imprisonment. The Sessions Judge of Mozufferpore on appeal, by his 
order dated the 29th June altered the conviction and reduced the senten¬ 
ces of some of the petitioners. They then moved the Digh Court and 
obtained the present Rule. 

Fabu Harihaz Prosad Singh , for the petitioners. 

No one for the opposite party. 

Chatterjee and Ryvfs JJ. We think that this Rule ought to be 
made absolute. The Magistrate says that the petitioners were asked at 
the time of framing the charge whether they woufd call any of the 
prosecution witnesses for cross-examination, but they could not at that 
instant make any answer to his question. They did, however, subsequently 
l238J apply for re-calling some of the witnesses for the prosecution for the 
purpose of cross-examination and the Magistrate thought that, since the 
defence was conducted by two mukhtears who had cross-examined the 
prosecution witnesses before the charge, it was not necessary to give them 
a further chance of cross-examination, and that the petitioners had waived 
tbeir right by not answering when called upon. This is, however, against 
both the wording and the spirit of the law. Section 256 of the Criminal 
Procedure Code only says that the accused shall be required to state whe¬ 
ther he wishes to cross-examine any, and if so which, of tbe witnesses 
whose evidence has been taken. It does not say at what particular time 
he is to be asked this question and up to what time he has this right. In 
this case an application had been made before the case had olosed, and we 
think that the petitioners were entitled to have their prayer granted. 
The conviction, therefore, must be set aside. Under the circumstances, 
as all the petitioners, except one, have served out their sentences, and the 
other almost the whole sentence, there need nob be any re-trial The 
order under section 106 is also set aside. 

Rule absolute. 

37 Cal. 239 (=37 I. A 39 -14 C. W. N. 214=11 C. L. J. 166=',0 M. L. J. 153=12 
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MaUNG THA HNYIN V. MaUNG*MYA SU.* 

[9th November and 2nd f Deoember, 1909.] 

[On appeal from the Chief Court of Lower Burma.] 

Title—Priority of Title—Mortgagor and Mortgagee—Deposit of Tit'c Deeds—Right to 
decree for Foreclosure—Equity of Redemption—^ale of right , title , and interest of 
Mortgagor at Court sale in execution of decree. 
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* Present : Lord Macnaghten, Lord Collins, Lord Shaw and Sir Ar thu 
Wilson, 
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This was a case of contested title to two plots of land near Moulmein. The 
title of the plaintiff appellant was that by deed of 26th July 1890 (Ex. B) the 
property was mortgaged to a firm who, by deed of transfer dated 8th November 
1894 (Ex A), assigned the mortgage debt and transferred the seourity for it to 
one A. R. and he, in October 1895, deposited the title deeds with the plaintiff 
by way of equitable mortgage. Tn 1901 the pla ntiff enforced the mortgage 
by suit ag*inst A R, and on 31sb December of that year ootained a decree for 
sale in default of payment, in pursuance of which the right, title and interest 
of A R in the property comprised in the above title deeds were sold by auotion, 
and the plaintiff, who bid by leave ot the Court became the purchaser, a certi¬ 
ficate to that effect ilcdor the hand and seal of the Court being endorsed on Ex. 
A. The other title was set up by a person who was not one of the original 
defendants (the mortgagors of 1890;, but a person added as a party defendant 
by consent subsequently to the filing of the suit. He stated that, after the 
assignment to A R of the mortgage debt, the original mortgage was satisfied 
by the mortgagors making over the mortgaged property to A H, who by deed 
dated 14th M*roh 1895 mortgaged it ho the defendant, and he brought a suit 
on tl o mortgage, and on 21st July 1902 obtained a deoree for payment in six 
months or foreclosure, and, on default being made, became absolute owner of 
the property ThePistriot Judge found (issue 2) that the mortgaged property 
was not made over to A R in satisfaction of the mortgage debt, and so hold¬ 
ing, thought it unnecessary to deoide issue 8, ‘‘Did A R mortgage the property 
to the defendant ?” and issue 4, “Did the property, by virtue r i the deoreo of 
21st July 1902, beoome the absolute property of the defendant ?" He held 
that the plaintiff had acquired the rights of tho original moti gagee in the 
property under Ex. B, and gave him a mortgage decree with interest. On 
appoal, the Chief Court reversed that decision, substantially on the ground 
that A R had no iuterest in the property at the date of tho sa'e to the plaintiff. 
It wk« pointed out (inter (ilia) on appoal to the Judicial Committee that the 
mortgage of 14th Mar*h 1S95 was a usufruotuary mortgage on which the de¬ 
fend *nt had no legal right to a deoree for foreclosure ; that that mortgage, by 
[240] leason of the defendant being himself only a mortgagee, the equity of 
redemption being outstanding in the original mortgagors, wafl beyond the 
power of tbo defendant to grant and was therefore void ; that the plaintiff wai 
not a party to the deoree of 21st July 1902, and therefore could not be affeoted 
by it ; and that, notwithstanding the alleged mortgage of 1895, the title leeda 
remained in the possession of A R. 


Their Lordships were of opinion that the decision of the Chief Court waa 
untenable, and finding that it w*s impossible to pronounce a final judgment 
without serious risk of doing injustioo to one or other of the two parties princi¬ 
pally concernod, allowed tho appeal, set aside the deorees of the lower Courts, 
and remanded the suit to tho Distriot Judge for findings on issues 3 and 4, with 

an inquiry as to the priority between the plaintiff and the defendant, and foe 
retrial. 

[Ref : 21 M. L. J. 913 ; 85 0. L. J. 1=25 0. W N. 253 ] 


APPEAL from a judgment and deoreo (23rd April 1907J of the Chief 

Court of Lower Burma on its Appellate Side, which revorsed a judgment 

and deoree (3rd Ootober 1905) of the Court of the Distriot Judge of 
Amherst. 

The plaintiff was tho appellant to His Majesty in Counoil. 

The main question for determination in this appeal was one between 

tho plaintiff (the present appellant) and the defendants (respondents 9, 10 

and 11), the representatives of one Abdul Guffoor (Ma Satha Pu, his 

widow, and Ismail and Khatiya Bi, his two children), and oonoemed the 

title to two plots of land at Moulmein in Lower Burma, numbered 1 and 
2 in the record. 


Tho plaint in tho suit, out of which 1 the appeal arose, which was filed 
on 12th May 1903, alleged that by a deed dated 26th July 1890 (Exhibit 
BJ, plots 1 and 2, and two others numbered 3 and 4, were mortgaged by the 
owners (now represented by respondents 1 to 8 in tho appeal) to a firm of 
M. M. R. M. Chotty to seome a loan of Rs. 11,000 and interest, and that 
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by a deed of transfer dated 8bh November 1894 (Exhibit A) that firm 1909 
assigned for valuable consideration to one Abdul Rahman the whole of J* 

their right, title and interest in the above-mentioned loan and mortgage. . * 

In the 5th paragraph, of the plaint it was stated that “the plaintiff obtained Pbitt 
a decree against Abdul Rahman in Civil Regular Suit No. 77 of 1901 OOUNOiIi. 
of the District Court of Amherst, and in execution of that dacree the c ~ 239—-37 

abovementioned mortgage and the principal money and interest due j ^ ig*l| 
thereunder were attached and put up for sale by auction, and [241] c. W*. N. 211 
at such sale were sold to the plaintiff, and the right, title and =11 C. L. J. 
interest of the mortgagee was transferred by endorsement upon the insbru- ^ 

ment of transfer.” That decree was dated the 31st December 1901, and l!^. 

the sale to the plaintiff, who had permission from the Court to bid, was on 231=4 I. 0* 
28th August 1902. It was further stated in the plaint that a portion of 181=8 Bur. 
the mortgaged property, namely plots 3 and 4, had already been sold by 
Abdul Rahman ; and the plaintiff asked for an account, an order for pay¬ 
ment, and consequential relief. 

The writbeD statements in the interest of the original defendants 
were not relevant to the present appeal; bub that of Abdul Guffoor (who 
was joined as a defendant by order of the Court, dated 7bh August 1903, 
o* the petition of Abdul Rahman), alleged that the original mortgagors 
made over the whole of the mortgaged property absolutely in satisfaction 
of the debt bo Abdul Rahman, who on 14th March 1895 joined with one 
Emam Sahib in mortgaging that (together with other] property to him, 

Abdul Guffoor ; and that on 2Lst July 1902 in a suit No. 118 of that year 
a foreclosure decree was made by the Amherst District Court in his favour 
in default of payment of the mortgage debt and interest and costs within 
six months from the date of the decree ; that such default was made and 
that thereupon he Abdul Guffoor became absolute owner of the plots of 
land mortgaged, with possession. Abdul Guffoor therefore denied that 
Abdul Babman had any inberest in the said plots of land at the date of his 
sale to the appellant by order of the Court. 

The issues raised on these pleadings, so far as they are now material, 
are set out in their Lordships’ judgment. ^ 

The District Judge found that in October 1895 Abdul Rahman depo¬ 
sited his two title deeds, namely, the mortgage deed of 26th July 1890, 
and the deed of transfer dated 8th November 1894, with the plaintiff as 
additional security for advances of money made bo him by the plaintiff. 

And it appeared from the documentary evidence that the mortgage of the 
14bh March 1895, executed by Abdul Rahman in favour of Abdul Guffoor, 
was a usufructuary mortgage (the equity of redemption [242] in the 
original mortgage still remaining in the original mortgagors), the condi¬ 
tions of which were that Abdul Guffoor, the mortgagee, was to be put into 
possession and take the rents and profits in lieu of interest, the amount of 
the principal continuing unaffected. It also appeared that the original 
mortgagors were not parties to the suit brought on that mortgage. 

The documentary evidenoe also showed that on 14th August 1902 
Abdul Rahman brought a suit (No. 159 of 1902) against the plaintiff for a 
declaration that the original mortgage of 26th July 1890, and the deed of 
transfer of 8th November 1894, were not included in the decree of 31st 
December 1901 in suit 77 of 1901; but that suit was dismissed on 26th 
August 1902, the Court holding that those deeds and the property to which 
they related were clearly included in the decree in favour of the plaintiff 
in the mortgage suit. 
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_ Of t ll0 ’ SSL ' 0s relevant! to this appeal, namely, issues 2, 3, 4, 5 and 
7, the District Judge held on the 2nd issue that there was no evidenoe to 
prove that the mortgaged property after the assignment was transferred to 

4 bdu ^ man abs °l«fc0ly in satisfaction of the mortgage debt; but that 
Abdul Kahman stepped into the shoes of the Chetty firm, the original 

37 r C.239*37^° r ^. a ? s ? s / ^ acquired no better title than they bad. After that finding 
I. A 19=11 ' he restrict Judge was of opinion that it was unnecessary to deal with 

MbWSr, 3 “A : A a !u h o Pla ’ ntiff had waiv0 d his claim to any lien on 
L.J. 183=12^°“ fche , 5fch ,ssue that the plaintiff had acquired the rights of ’the 

QSa - R 1 " f n S r t0 1SSU ° \ be found that the plaintiff was entitled to a mortgage 3ecre 0 

perTent ° P 1 ^ 2 b ° the exfcRnt ° f R<? - 11 ' 000 wifch interest at one 

26fch Ju ‘v lRqn 6 r S9C ?r fr0m .\ he d&te ° f the esecufcion of Exhibit B, namely, 
^ b “h July 1890, together with costs on that amount. Y 

The defendants, the representatives of Abdul Guffoor Deferred 

eToz'S, 5? *? *»= CkW Court rtiiob w.Ttard by Mb“ 

decree of the Dishfcfc [243] H . A ® 1N0L ^ fJ ' T( ^ e) ’ who reversed the 

in ? eithL , Pr0Pf ' rty t0 bh9 plainb,fT ' Abdul Rahman had no Interest 

Mr. Fox said : — 

have decided the 2 ^“tjna f.^thoi^ f fvour*^nTthaf h the Judge should 

mgo^the 3rd and 4th issues. audUSS 

his finding"thatTli!"mortgaged ^roVon/w^uot 0 '' 1 '’^ ! '’° 2, ’‘ d isiU ° ' vr0Ii P'-V. but 
satisfaction of the debt afforded no ground for not deo^n^hVsrdS 

the properties fn*aait 6 ^' °Abdul 1 Oufl^orAs l J y "^, hioh ' Mul bahmau mortgaged 

Abdul Guffoor obtained hi/foroclo'uro deoree Ko ] ^ 190 -’ in ^ 

it to transfer the »and as ownor • hnt if h* • > i nb ' Rahman purports by 

tracafor his interest ns mortgagee The rulo iV m ° r ! pa & eo * . tbo d ®ed operated to 
of Property Act, thus 'UnleVa difTeront T™ 8 ° f T ncsfw 

ssr - lb " -Wit SSsrat T±S 

and fraudulent!but nVfmh °JulSn ^"nissdln the^?' t‘p 6 ®' W ‘ ,S Collu!,iv# 

faot that tho mortgage deed had been executed ronwlt 'T* 1 °v ft ' n ° r Wa " ,h ® 
unnecessary to remand tho oaso for a firdir™ 1 L , f, , In . suoh a 0 «° >* seems 
executed and registered long heforo the aWntiff i? ^ , 4th 19SU6S .- The deed was 
tion of his decree against Abdul Rahman nil U ^' * wba / ever bo did buv, in exeou- 
tho salo had no interest in the p-opertv fo St C °? 90( " ,ODtl . v the p »ttor at the time of 
Plaintiff then did not stand in the shoes 0 f the oricb’> T ” ,° WC ® r ° r mort eagee. 1 he 
to proceed against tho property In suit orAin.ri '"urfgagee, and he had ro richt 

and legal representatives of the othor moGcacors -, H '° surviving original mortgagor, 

tho proportios. r, ‘ ?ors * or A £ ;U ' any one now intero'ted in 

“ I would allow the srpeal and wa„u 

and dismiss tho suit and order the plaintiff J mvThe deoreo of ' h ® district Court, 
Court and ,n this Court. As the rlound S c | s ' eo.-**. in the Pi trio! 

was common ground to all tho defendants the' co nshts !l s mortgagee 
under section 644 offthe Code of Civil Preo dm ^ ™ °''V Pi * ,r{ft ^ should 
all the defendants.” 01 ' c ™versed and set a«ide as against 

Mr. Hartmoll ^aid :— 
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“ Maung Tta Hnyin bought at tho Court sale on '2Sth August 1902 the right, title 
and interest of Abdul Rahman in tho properties, the subject of the proseut suit. This 
right, title and interest seems to have bo^n the [2-14] in ore t Abdul Rahman secured 
by the assignment to him of the mortgage deed of 26th July 1\0, subjeot to a further 
charge of ! s. 6,000 created on the property b> hiimelf on 14th March 1695, and with 
regard to which a deoree dated ‘21st July 1902 was then existing. Maung Tha Hnyin 
must be held,’in my opinion, to have stood in Abdul hahman’s shoes in every respect. 
He did not satisfy the decree, and so by tho terms of it he lost all interest that he 
obtained in tho property by big purchase at the Court sale on 21st January 1903. I 
am, therefore, of opinion that he cannot now sue in respect of it on the case that he 
now sets up. 

“ At the h aring of the appeal it was suggested that the deed of the 14th March 
1S95 wa3 a fraudulent one, and, lurther. that section 76 of the Transfer of i roperty 
Act should be considered. These nutters were not part of Maung Tha Hnyin’s 
case and are not mentioned in the pleadings, and in my opinion they cannot now 
be raised. Maung Tha Hnyiu sued as the auction-purchaser of Abdul Rahman’s 
right, title and interest and on that alone. 

“ I therefore concur in the order proposed by the learned Chief Judge.” 


On this appeal, which was heard ex parte , 

J. W. McCarthy , for the appellant, contended that the Chief Court 
was wrong in holding that the case of the appellant was confined merely 
to his position as decree-holder ; his full titles to the property in suit as 
equitable mortgagee, holder of foreolosure-decree, and purchaser at public 
auction with conveyance by the Court, were stated in paragraph 5 of the 
plaint by reference therein to the record of his suit for foreclosure, and 
were in issue in the present suit. But even if his title were limited, as held 
by the Appellate Court, it was complete as against the original mortgagors, 
and neither Abdul Rahman nor Abdul Guffoor had any better title. The 
appellant’s title ought, under the circumstances of the case, to have priority 
over that of Abdul Gutfcor, (a) because he had so dealt with the title-deeds 
as to enable the mortgagor to obtain advances from the appellant, and was 


thereby guilty of gross neglect within the meaning of section 78 of the 
Transfer of Property Act ; l b) because the appellant, by the purchase of 
the property in suit at the Court sale, and by getting it conveyed to him 
by the Court, acquired a complete title to it independently of his titles as 
equitable mortgagee and decree-holder ; and (c) because Abdul Guffoor, 
as usufructuary mortgagee, had no legal right bo a foreclosure-decree 
which he had only obtained by collusion with Abdul Rahman who omitted 
[245] to make the appellant a party to the proceedings, and thereby 
concealed from the Court the fact that it had a year previously made a 
similar deoree in favour of the appellant, and had thus allowed Abdul 
Guffoor bo obtain a decree to which he was nob in law or fact entitled. 
Moreover, Abdul Rahman being only a mortgagee, with the equity of re¬ 
demption outstanding in the original mortgagors, could nob grant a 
mortgage of the same premises to another person ; such mortgage was, 
therefore, invalid and void ; and under the circumstances, section 8 of the 
Transfer of Property Act had no such effect as the Appellate Court had 
wrongly held it to have; the original mortgagors, moreover, were not 
made parties to those proceedings, and their interests were, therefore, not 
affected by the decree of 21st July 1902. The interests of all parties in 
the property in suit were merged in the decree for foreclosure and sale in 
favour of the appellant in suit 77 of 1901; and the only remedy of Abdul 
Guffoor was against Abdul Rahman on the personal covenant in the 
mortgage of March 14bh, 1896, or to get the judgment set aside, which he 
had not done, whilst Abdul Rahman’s attempt to do so had been un¬ 
successful. 
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The judgment of their Lordships was delivered by. 

Lord Macnaghtkn. This is an appeal in a mortgage suit It was 
heard ex parte. ' ** 

K i S the appeai °£ tho piaintiiff from a judgment) and decree of the 
Chief Court of Lower Burma on its Appellate side, reversing a judgment 
and decree of the Judge of the District Court of Amherst, which was in the 
plaintiff s favour, and dismissing his suit with oosts. 

Owing to the confused state of the record and' the manner in which 
the case was presented to the Courts below, their Lordships have felt more 
than he ordinary difficulty which attends an ex yarle hearing, in dealing 
with the materials placed before them. They find it impossible to 

pronounce a final judgment without serious risk of doing injustice tn nn. 
or other of the two parties principally concerned. 0,30 

[246] Some of the facts are beyond dispute. 

On the 26th of July 1890, four persons, who are all dead and a, a 

gr 0 ound r6 No S s 6n i e 2 Jlnlu ^ ^ r0Sp T deDts ' mort g a 6ed four plots of 
ground Nos 1, 2 3 and 4, in or near Moulmein, to the firm of M M R 

mortgagt?, eLm if' P0Se !eCUri ° 8 1<S ' U ’ C0 ° “ d Th, 

. ,. 0n bbe 8tb o£ November 1894, the Chetty firm assigned the mortgage 

kansfe a r t eSH ** te ifc ‘° ° ne Abdul R ^- The 

In October 1895, Abdul Rahman deposited the title-deeds of the 

sssaf jsez (E,bibits 1 & BJ witt ih6 ^ .5 

XS:jess* jr„ 

ES K T2 8 B Se “ riti “' incl " di ” s by th, d.S r 3 

who h^d the 9 leaved the'courT Kf'^ ° f 1 ?° 2 ' The plainbiff ' 

Rs. 5,000. A certificate to thS- Iff!\ b,d ' " as . deolftred the purchaser for 

and the seal of the Court, was endorse on^h^u"? ^ JU<Jge 

for a cL!m puUo rZd on Sh S 7“ M f'W* '“ d if ib bad °° b b °® 
married to Abdul Rahman’s sister ^ Ouffoor, whose brother was 

seem to have been substant.allyrigdundTthee^ 9 Di f r ' Ct C ° Urt WOuld 

Abdul Guffoor’s dairr, J , , or tlie oircumstanoes. 

manner. On the present suit bemJ° Ug r> T , bbe rccord in the following 
a petition, asking that ho and Abduf 1 “ st * tutcd -Abdul Rahman presented 
story was that, after the f2471 a<= ■ luUoor bo made parties. His 

the mortgage was satisfied by the morSrs ° ° f ^ m ° rtgage debfc - 

- *. o.. et p “ * d8breo ,or ,or “ iosurft “ a 
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Rahman, as owner, mortgaged to him, amongst other property, plots 1 
and 2 by a registered deed dated the 14th of March 1895; that he brought 
a suit for foreclosure (No. H8 of 1902); that a decree was passed in his 
favour for payment or foreclosure; that default was made in payment; and 
that he thus became the absolute owner of the mortgaged property. 

No amendment was made in the statement or in the prayer of the 
plaint in consequence of Abdul Guffoor being added as a defendant. 

The following issues, with others which are not now material, were 
framed by the Judge : 

i. Was Exhibit B executed by the parties named as mortgagors? 

ii. Was the mortgaged property made over to Abdul Rahman in 

satisfaction of the debt ? 

iii. Did Abdul Rahman mortgage properties 1 and 2 to Abdul 

Guffoor ? 

iv. Did this property, by virtue of the decree in No. 118 of 1902, 

become the absolute property of the defendant Abdul Guffoor? 

v. What rights, if any, did the plaintiff acquire by his purchase of 

the bonds, Exhibits A and B ? 

vi. To what relief is the plaintiff entitled ? 

On the 3rd of October 1905, the District Judge delivered judgment. 
He found that Exhibit B was duly executed, and that the mortgaged pro¬ 
perty was not made over to Abdul Rahman in satisfaction of the mortgage 
debt. 


Abdul Guffoor, though represented by counsel at the hearing, did not 
offer himself as a witness, nor was there any [248] evidence on his 
behalf beyond the production of the registered deed of the 14th of March 
1895, and the decree in the suit No. 118 of 1902, dated the 21st of July 
1902. He seems to have rested his case on Abdul Rahman’s story, which 
was disbelieved, and not to have claimed the rights of a mortgagee in any 
event. As he did not go into the witness-box, there was no explanation of 
the fact that, notwithstanding the alleged mortgage to him, the title-deeds, 
Exhibits A and B. were left with Abdul Rabman, a circumstance which, 
unexplained, would justify the postponement of his security, if any, to the 
seourity of the plaintiff created by the deposit of those deeds. 


It is to be observed that the suit No. 118 of 1902 was instituted early 
in the month of July 190 2. The decree was made by consent on the 21st 
of that month. Now, the 10th of July 1902 was the date fixed for pay¬ 
ment in the plaintiff's suit No. 77 of 1901. It is difficult to imagine that 
Abdul Guffoor was in ignorance of what had been done in that suit. 
There seems to be ground for supposing that the suit No. 118 of 1902 was 
instituted for the purpose of defeating the decree in the suit No. 77 of 
1901, in so far as it related to Exhibits A and B. However that may be, 
it is material to bear in mind that the plaintiff was not made a party to 
No 118 of 1902, nor was the decree served on him, and therefore his 
rights, whatever they may have been, remained unaffected by the decree 
in that suit. 


In August 1902 Abdul Rahman, who, according to his own account, 
had at the time no interest in the mortgaged property, brought a suit, 
No. 159 of 1902, against the plaintiff, to have it declared that the mort¬ 
gage of the 26th of July 1890, Exhibit B, and the assignment of the 8ch 
of November 1894, Exhibit A, did nob form any portion of the mortgaged 
property affeoted by the decree in No. 77 of 1901. On the 28th of 
August 1902, suit No. 159 of 1902 was dismissed with costs. 
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The learned Judge of first instance, dealing -with the present case, was 
of opinion that, as-issue No. 2 had been decided in the negative, there 
was no need to go into issue Nos 3 and 4, and, after observing that the 
plainbiti had waived his claim to any lien on properties 3 and 4, decided 
that the plaintiff had [249] acquired the rights of the original mortgagee, 
as contained in Exhibit 13, in respect of properties 1 and 2, and he came to 
J 7 A 2 19~14 conclusion that the plaintiff was entitled to a mortgage decree on proper- 

0. W. N.~214 1 anc * 2 to the extent of Ks. 11,000 with interest. As it was not asserted 

*=11 C. L. J. by any of the defendants that any portion of the principal and interest due 
166s20 M. on the mortgage, Exhibit 13, had been paid, tho learned Judge did not think 

it necessary to direct an account of what was due on the mortgage, though 
234—5 j g it was asked for by tho plaint. 

161 = 3 Bur* From this decree the representatives of Abdul Guffoor, who was then 

L. T. 27. dead, alono appealed. Judgment on the appeal was given on the 23 1 d of 

April 1907. The Chief Judge did not dissent from the judgment of the 
Court below on issue No. 2 ; but he held that the deed of the 14th of 
March 1 895— whioh, on the face of it, appears to be a mortgage by an 
owner in fee, and was at most a sub-mortgage, as Abdul Rahman was nob 
the owner of the property, bub transferee of the mortgage, Exhibit B— 
operated to transfer bo Abdul Guffoor the whole right and interest of 
Abdul Rahman in tho mortgage, Exhibit B, assigned to him by Exhibit 
A. “ The deed,” he observes—that is, the deed of the 14th of Maroh 
1895—“was executed and registered long before tho plaintiff bought what¬ 
ever he did buy in execution of his deoreo against Abdui Rahman, and 
consequently the lattor at tho timo of the sale had no interest in the pro¬ 
perty in suit either as owner or mortgagee ” 

lhab view soems to thoir Lordships to be quite untenable. Indeed, 
it does not appear to have been suggested by anybody at tho hearing 
before tho Chief Court. 

Tho vi« w of Ilartnoll, J., who was tho other Judge in the Chief Court, 
was not the same as that of tho Chief Judge, but it soems to be equally 
untenable. He thought the plaintiff must be “ held to have stood in 
Abdul Rahman’s shoes in every respect.” “Lie did not,” the learned 
Judge adds, satisfy the decree/’ that is, tho decree of the 2 1st of July 
1902, and so by the terms of it ho lost all interest that he obta ; ned in 
the property by his purchase at tho Court sale on tho 21st January 1903/' 
Tho sale was on the 28th of August 1902. Tho error [250] in date is 
immaterial. 13ut it is difficult to seo how tho plaintiff could be barred or 
affected by a decree in a suit to which ho was not a party. 

lhoir Lordships are, therefore, of opinion that tho judgment of the 
Chief Court should bo reversed with co^ts to be paid by the appellants in 
that Couit, the representatives of Abdul Guffoor, the deoreo of the Distriot 
Judge discharged, and the suit remanded to tho District Judge for findings 
on issues 3 and 4, with an enquiry as to priority between the plaintiff and 

Abdul Guffoor and for retrial, lho Distnot Judge will deul with tho 
costs not dealt with by this judgment. 

Their Lordships will humbly advise Ilis Majesty accordingly. 

Tho last throo respondents, the representatives of Abdul Guffoor, who 
alone appealed to the Chief Court, will pay the costs of the appeal. 

cis Appeal a.lowed . 

oolioitors for the appellants: Bramall & White. 
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37 Oal. 250 (=10 C LX 561 -15 C.W.N. 330 =11 Cr. L.T. 37 -It I.C. 710 ) 

CRIMINAL' REVISION 

Before i Mr. Justice Mookerjee and Mr. Justice Chatterjee. 

,Tadu Nandvn Singh v. Emperor* 

[15th November, 1909.] 

Jurisdiction ol Criminal 'curl—Order directing prosecution for instituting a false 
ase-False information to the pci icc-SubscquCnt complaint before the Magistrate- 

Grounds of the exercise of such jurisdiction—Criminal Procedure Cde (Act 1 of 

1838), ss 195 (5) and 47G. 

c ection 470 of the Orimiaal Procedure Code must be read subject to the res- 
triotion< contained in section 195 (b\ and does not, therefore, empower a Coart 
to direct a prosecution for 'taking a false charge before the polioe. 

Dharmadas Kaw.ir v. Kin -Empe or (1) followed 

[251] Latji Qope v. Giridhuri Chaudhury (2) referred to. 

In re De ji (3,, Akhil Chandhra De v. Queen-Empress (4) Abdul Rahman V 
Emperor (5), and Baibat Khar, v Emperor (6) distinguished. 

But if the informant, upoa the polioe reporting the information to be false, 

subsequent.y petitions the Mr-gistrate for a judicial inquiry, he must be taken 
to have preferred a complaint, and seotion 473 would then apply. 

Queen-Empress v. Sham Loll (7), Q uee,-.-Empress v Sheik Btari (8), and 
Jogendra Nath Mook-rjee v. Emperor (9i referred to. 

No gatotion should be granted, or prosecution directed unless there is a 
reasonable prob ability of conviction, though the authority granting a sanction 

U' der section 195, or taking notion under seotion 476, .should pot deoidc .he 

question of guilt or in. ocanoe. Great care and caution are r qu.red before the 
Criminal law is set in motion, and there must be a reasonable foundation for 
the oharge in respeit of whioh a prosecution is sanctioned or directed. 

Ishri Prasai v. Shun Lai (.10), Kali Churan Lai v. Basudeo Narain Singh 
(11), and Queen v. Baijoo Lai 12) referred to. 

Where there had b«n suSuh so liShTc^ wa 

by f no mea a ns improbable, and two Magistrates had, in the course of the judicial 

ZntS <X« — ... proved: 

Hell that, under the circumstances, it was not a proper case for a prose¬ 
cution under section 478 of the Code 

roi . . 1 , A r T nil • 44 Oal 650 : Fol : 9 N L R. 184; 10N.L. 'R. 177; 
[ 1St 53 ’.GXL r ef 5 lu. Ii. J 407 ; 1924 A. 1. R. Eat. 436.] 

n N t u. 9n a May 1909 the petitioner lodged an information, under, 
On the -.n Y p roC edure Code, at the Ekma police station 

section 154 of the five others, of offences under sections 395 and 

against Joyna Y ., police reported to be false on tbe 9th of 

t} 2 0i rl * Si”o„ before lb. Dope., 

May The petit impn aning the police report and praying for a 

? £ Cha ^ a ’ on . ,• ™Vjich was ordered, and was held by a subordinate 

Magistrate 765 The ac^edjvejejM n summoned and, after a preliminary 

-r: -.mO of 1909, against the order of H. Foster. Sessions 

•Crimital Revision No l01 Y' 01 1 

Judge of Saran, dated Aug. 9, 1 


(1) (1908) 7 0. L. J 373. 

^2M19C0) 5 0. W. N. 1 C 6 . 

(3) (1893) I. k. R. 18 ^TinJu ‘ 

(4) (1895) I. L R 22 Cal * 1004 * 

(5) (1907) 7 C.L J. 371. 

16 ) (1905) 1. R* Cal - 80 * 


(7' (1 87) I. L. R. 14 Oal. 707. 

(8) 1887: I. L. R. 10 Mad 232. 

(9) (1905; I. L R. 33 Oal. 1. 
aO) (18S5) I L R. 7 All. 871. 

(11 (1907) 12 C.H. W.3. 

(12) (1876) I. L. B. 1 Cal. 460. 
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1909 investigation , committed to the Sessions. They were tried before Mr. 
Nov. 15. H. Foster, Sessions Judge of Saran, and two Assessors, and aoquitted on the 

- 26th July. The Judge thereupon drew up a proceeding under section 476 

[282] of the Criminal Procedure Code, and called upon the petitioner to 
_ * show cause why his prosecution, under section 211 of the Penal Code, 
37 C. 250=10 should not be directed in respect of the false information to the police on 
C. L. J. fcbe 2nd May and the complaint to the Magistrate on the 11th instant. 
N = 330= Cause was shown, but the Judge directed the case to be sent to the District 
11 Or. L. J. Magistrate of Saian for enquiry or trial. 

37=4 I. C. Bcibu Dasharathi Samjal and Labu Abanibhushan Mookerjee, for 
710. the petitioner. 

Babu Manmatha Nath Mukerjce , for the Crown. 

Moukerjfe and Chattekoee JJ. We are invited in this Rule to 
set aside an order made by the Sessions Judge of Saran under seotion 476 
of the Criminal Procedure Code. The circumstances under which the order 
in question was made may be briefly narrated. On the 2nd May 1P09 
Jadu Nandan Singh, the petitioner before us, informed the police that Joy- 
narain Roy and five other persons had robbed him and committed 
offences punishable under seotion 395 and 412 of the Indian Penal Code. 
The police reported the case to be false, whereupon the petitioner applied 
for a judicial enquiry into tho matter. The accused were subsequently 
committed to take their trial in the Court of Sessions, but the Sessions 
Judge, in agreement with both the Assessors, found them not guilty and 
acquitted them. At the same time the Sessions Judge called upon the 
complainant to show cause why his prosecution should not be directed for 
an offence under section 211 of the Indian Penal Code, inasmuoh as he 
had brought a false case against the accused* Cause was shown, but the 
Sessions Judge overruled all the objections and sent the case to the 
District Magistrate of Saran for enquiry and trial on tho ground that 
the petitioner had lodged a false 6rst information at the Ekma police 
station on tho 2nd May 1909, and had caused to bo recorded a false 
complaint before the Deputy Magistrate of Chapraon the 11th May 1909. 
The legality of this order has been called in question before us substan¬ 
tially on two 1 [253] grounds: namely, first, that it was not compe¬ 
tent to the Sessions Judge to make an order under section 476, inasmuoh 
as the alleged offence had not been committed before a Couit of Justice or 
brought to his notice in the couise of a judicial proceeding; and, secondly, 

that, upon the faots and ciroumstanoes of the case, the order should not 
have been made. 


In support of the first ground, it has been urged by the learned vakil 
for tho petitioner that seotion 476 has to be raid with seotion 195, and 
that, as tho alleged offence under section 211 of the Indian Penal Code 
as, if at all, been committed in the course of a police investigation, and 
not in relation to any proceeding in a Court, seotion 476 has no applioa- 
tion. Ibis position has been sought to bo maintained by a reference to 
the decisions of this Court in the oases of Abdul Eahv an v. Emperor (1] 
and Dham adas Fawar v. Eing-Empircr (2). In answer to this conten¬ 
tion, it has been argued by the Ioann d vakil, who appears on be behalf d 
the Uown that section 476 refers to the off ences mentioned in section 
J J5, apait from tho qualifications as to the place in which, or the person 

J .! Off ° no ® s may havo bein committed, and that in substance 
feej estnctions me ntion ed in Motio n 195 cannot bo incorporated int< 


U) (1901) 7 0. L. J. S71. 


(2) (1908) 7 0. L. J. 373 
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seofeion 476. In support of this view, relianoe has been plaoed upon the 
oases of In re Devji (1) and Akhil Chandra De v. Queen Empress (2*. To 
determine which of these two contentions ought to prevail, it is necessary 
to examine closely the provisions of sections 195 and 476. 

Clause ( b ) of section 195, in sof ar as it is applicable to the case before 
us, provides that no Court shall take cognizance of any offence punishable 
under section 211 of the Indian Penal Code, when such offence is commit¬ 
ted in, or in relation to, any proceeding in any Court, except with the 
previous sanction or on the complaint of such Court or of some other Court 
to which such Court is subordinate. It oannot be disputed that, in order 
to make this provision of the law applicable, the false state¬ 
ment must have been made in a Court or in relation to any [254] proceed¬ 
ing in a Court, and that no sanction is consequently necessary when false 
evidence is alleged to have been fabricated during a police investigation; 
in other words, no sanotion is required to prosecute a person for having 
instituted a false charge before the police: Jagat Chandra Mozumdar 
v. Queen-Empress (3), Putiram Ruidas v. Mahomed Easem (4) Ramasami 
v. Queen-Empress (5). The position, therefore, so far as section 195 is con¬ 
cerned, is beyond dispute. Let us now turn to section 476. That section— 
we quote only so much of it as applies to the present case—provides that, 
when any Criminal Court is of opinion that there is ground for enquiring 
into any offence referred to in seotion 195 and committed before it, or 
brought under its notice in the course of a judicial proceeding, suoh Court, 
after making any preliminary enquiry that may be necessary, may send the 
case for enquiry or trial to the nearest Magistrate of the first class. The 
whole question turns upon the effect to be attributed to the words "any 
offence referred to in section 195.” Do these words mean, as contended on 
behalf of the Crown, the offences covered by the sections of the Indian 
Penal Code mentioned in section 195, or do they mean, as contended on 
behalf of the petitioners, the offences mentioned in those sections and 
committed under the qualifying circumstances described in section 195 ? 
The cases of In re Devji (1) and Akhil Chandra De v. Queen-Empress (2) 
seem to support the view that the qualifying circumstances mentioned in 
section 195 are not to be treated as incorporated into section 476. It is 
worthy of note, however, that both these cases turn upon section 478 
read with clause (c) of section 195, and, may, to this extent, be regarded 
as not directly in point. It is further to be remarked that the learned 
Judges who decided those cases ruled that bhe offence of for¬ 
gery gave the Court jurisdiction to prooeed under section 478, 
whether it had been committed by a party to the proceeding 
or by a witness, or whether it had been committed in respect of 
[258] i document merely produced, but not given in evidence. It has 
been suggested before us that there may be a distinction, possibly some¬ 
what subtle, but nevertheless quite appreciable, between the element of 
person by whom an alleged offence is committed or subject matter jn 
respect of which the commission of the offence is charged, as in the cases 
to which reference has been made, and the element of place where the 
offence is committed as in the case before us. We observe, further, that 
judicial opinion is by no means uniform, even so far as the point 
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190 9 directly raised in these two oases is concerned, for in AbdulKhadar^ 

NOV 15 Meera Sake S (1) it wag ruled by the learned Judges of the Madras High 

— Court that when m offence is alleged to have been committed under 

OrimiNAI. tion 4?1 o{ the Indian Pe na l Code, section 478 of the Criminal Procedure 
RbvibiOn. Cod0 oughfc fco b0 rfad wihh bh0 qualifications mentioned in section 195, 

87C. 280=10 clause lc), so as to make section 476 inapplicable i t e a e 8 e ° 

0. L. J. has been committed in respect of a document not given in evidence. On 
«M=M0. th0 other band , a far as sections 476 and 195 clause (6), are concerned, 

®• £ 3 L 30 f wo have the case of Dharmadas Komar v. King- Emperor (2), which is 
37=41 0. directly in point. In that case, a false information was given to the 

710. '■ police in regard to the death of a girl. Tire informant was directed to be 

prosecuted under section 211 of the Indian Penal Code This order, made 
under section 476, was questioned, on the ground that the alleged offence 
had not been committed in, or in relation to, an} proooeeding m any Court 
The objection prevailed, and tbe learned Judges held that, as the offenoe, if 
any was committed before the police and not before any Court, or in the 
course of any judicial proceeding or of any proceeding in any Court, the 
Sessions Judge had no jurisdiction to make an order under section 476 
The same view appears to be supported by the observations of this Court 
in Lalji Oope v. Giridhari Chaudhnri, 13), where the order under section 
476 was maintained, not on the ground that a false report had been made 
to the police, but on tho ground that subsequently I>56J the informant 
had lodged a false complaint before the Magistrate who investigated the 
matter on receipt of tho polico report. We may add that the case of Abdul 
Rahman v. Emperor (4), as well as the decision fn Eaibat Khan v. 
Emperor (5), upon which it is based, are distinguishable. These decisions 
appear to have proceeded on the ground that a Magistrate who has made 
over a case to anothor Magistrate for judicial enquiry oannot himself 
direct a prosecution under section 476 in respect of an alleged false 
information given to the polioe, because tho matter did not come to his 
cognisance in the course of a judicial proceeding. The result of the 
authorities, therefore, is that, upon tho quostion of the effect of clause 1c) 
of section 195 upon section 478, judicial opinion is divided ; but upon 
the quostion of tho offoot of clause 16) of section 195 upon section 476, 
we have recent decisions of this Court in favour of tho view that the 
qualification mentioned in tho former section is to bo treated as incor¬ 
porated in the lattor provision. Upon tho arguments which have been 
addressod to us, we aro not prepared, as at present advised, to dissent from 
this view. Wo must, therefore, uphold tho contention of tho petitioner 
that it was not competent to tho learned Sessions Judge to make an 
order under section 476 in respect of tho alleged false information lodged 
at the Ekma police station on tho ttnd May U 09. In respect, however, 
of the second part of the order, which relates to the alleged false complaint 
mado before the Deputy Magistrate of Chapra on tho 11th May, the posi¬ 
tion is entirely different. It is clear that when tho polico reported 
tho oomplaint to be false, the potitionor insistod upon a judioial investi¬ 
gation, and he must consequently be taken to have preferred a complaint 
to tho magistrate. It is sufficient, in support of this view, to refer to the 
casos of Queen-Empress v. Sham Lall (6), Quecu-Empress v. Sheik Beari 
(7) and dogendra Nath Mockerje* v. Emper or (8). T ho secon d pa rt of_the 


( 1 ) (1892) 1. L R. 15 Mad. 2-24. 

(2) (1908) 7 0 h J. 878. 

(8) (1900) 5 0. W. N. 106. 

(4h( 1901) 7 C. L. J. 071. 


(5) (1905) l. T . J* t 88 Cal. 00. 

(6) (1887) l. L R. 14 Cal. 707. 

(7) il887» I. L. R. 10 Mad 982. 
IS) (1905) I. L. R. 88 Cal. 1. 
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[ST] Th e i r s tnders C n n eceLar b y e inrisi ^ 

which the propriety of the order is challenged. ^ - eCOnd gr ° Und Up0n 

In respect of the second ground, it has been urged that h 
cumstances as disclosed in the evidence adduced before Z C “Ti 
Sessions, the case is at best doubtful, and proceedings ought nnt^ h 
been commenced under section 476 of the Criminal Procedure CoS T 
our opinion there is considerable force in this contention Tu S a 

Sessions Judge has discredited the entire prosecuHnn T ^ 9 learned 

that the complainant could not possibly have been present a^th* 6 f r0Unc J 

the alleged robbery, and the incident is so improbabla that T P ?u 

treated as mythical. We are unable to accept this view of the casV^Ti! b ° 
can be no question that there had been prolonged u There 

complainant and the party represented by the accost in Thf P — 

ceeded in his endeavour to recover and retain possession of V" 0 ' 

which the accused and their masters were interested Tbo pr ? perby ln 
me, dent, which is the foundation of the presenf comnTatt ST 6116 

opinion, by no means improbable. We must further bear in min’d'TiTf 
yj. b b 0 e °urse of the judicial investigations which preceded H->a r • i 
Magistrates bad found that a prima facie case had been madn TmI tW j 
accepted the prosecution story as substantially true The Ut ^ 

j£° f0und bhe —d not guilty, merely came to tl^cotSn ft 
the case was not proved. Under these circumstances w « o^ u, f 

hold that this is a proper case in which proceedings ought to T & 8 t0 
menced under section 476 of the Criminal Procedure Code^Thl ^ 
which should guide Courts in taking action unde r SL MbTaS 
15 now well settled. No sanction should be granted unless there is f 
reasonable probability of conviction. It would be an abuse of f-ho nnm 
vested in a Court of Justice if sanction were given cr upheld on the nr^n! 
ciple that, though the conviction of the party complained against is « mi 
possibility, it is desirable that the matter should b h eshfd out so “ It 
* fc “ a y be decided whether or not an offence has been co^iST 
[258] No doubt the authority which is called upon to grant a sanotion 
under section 195, cr to take action under section 476, need nob and 
bould not, decide the question of guilt or innocence of the party against 
whom proceedings are to be instituted ; but great care and caution are 

ft 111 r * • • • . i . ^ ^ must be a 

reasonable foundation for the charge m respect of which prosecution is 

sanctioned or directed. It is sufficient, in support of this view, to refer 

to the oases of Ishn Frasad v. Sham Lai (1), Kali Charan Lai v Basuden 

ZZu^ lngh ( T' ?u een V - E ?'r LaU {3) - Up0n an exam inatiorf of the 
oircumstances of the case before us, we are satisfied that sufficient 

grounds hove not been made out to justify the initiation of any proceed 

mg under seettion 476 of the Criminal Prooedure Code The result ih P rp 

below'cfischarged EUle ^ ^ abS ° 1Ute ' &nd the ^der of the Court 

Buie absolute . 


ll) (I8ft6j I. L R. 7 All. 871. 
(3 ) (1907) 12 0. W. N. 8. 



(8) (1876) I. h> R. 1 Oal. 460. 
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[259] APPEAL FBOM ORIGINAL CIVIL. 

Before Sir Lawrence 0. Jenkins, K C I. E., Chief Justice, and 

Mr. Justice Wooaroffe. 


Padmabati Dasi v . Rasik. Lal Dhab.- 

— [30th November and 21st December, 1909.] 

A ffidavit-PracLicc-Grcuuds of bclicf-Ciiil Procedure Cede (Acl V of 1908), Ordc f 
1.0.666. rule Jurisdiction-Rehearing. 

*' ■ ■ na nf order XIX, rule 3 of the Code of .Civil Procedure, muat b 8 

The provisions ..ffidavit should clearly express how muoh is a state- 

strictly observed .e y-ffi mu ch is a statement of his belief. 

with BUffiolent pattioularity - 

has inherent Jurisdiction to rehear a matter before the order pas- 

JX m co ", S ’,LL, h„.i« h.. *.« 

[Ref ; 94 1. 0. 81, 78 1. 0. 721.] 

Application. 

On the 4th September 1905, two Hindu ladies, Sreemati Padmabati 
“a E.Xl** to. tb» recovery ol o.rt.m 

LT ,9 amS® O^the SUt May 1909. a decree was passed by Har- 
Rasilt Lal D • de{en dant to deliver up oertain artioles of furniture 

tothe plaintiffs, and otherwise dismissing the suit with costs. This decree 

^ ol?the 18th'A^us U t 8 1909 9 the plaintiffs filed a memorandum of ap- 
”, thereupon took certain steps in proseoution of the appeal. On 
the 16th November 1909 the appellants obtained an order from Harington 
J allowing them three weeks' fuither time from date to file their paper- 

CWrt which would be^in Session on the expiration of the three weeks. 

The Court™ Appeal commenced its Session on the 24th November 
1909 On the 30th November 1909 Basik Lal Dhar [260] applied on 
petition to the Court of Appeal for an order that the appellants may be 
directed to furnish security lor the costs incurred by the respondent in the 
Court of first instance and on appeal. It was alleged in the petition, 
infer aha, that the appellants were purdanashm ladies having no stndha,n 
property of their own, that the respondent's costs in the Court of first in¬ 
stance amounted to Rs. 8,000, and that the appellants had been dilatory 
in their proseoution of tho appeal, and were trying to delay the hearing 

thereof. .. _ . .. , . . 

The allegations in the petition were verified by the respondent in 

the following terms: "I, Rasik Lal Dhar, the defendant-respondent above 
named, solemnly affirm and say that wbat is stated in the foregoing peti¬ 
tion is true to the best of my knowledge, information and belief.” 

There was an affidavit in reply made by one liunja Lal Dey, the 
husband of Sreemati Padmabati Dasi, to the efieot, inter nMo, that he 
was conducting tho suit on behalf of the appellants, that the appellants 
were possessed of stridhan properties of the value of Rs. 10,000 and Rs, 
8,000 respectively, and that the appellants had done their best to ex¬ 
pedite the hearing of the appeal. 

Application in appeal, from Original Civil, Ro. 40 ot 1909. 
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Vll.j 

Mr. 0. G. Qhose, for fehe respondent. 

Mr. H. D. Bose , for the appellants. 

Their Lordships dismissed the application, observing as follows :— 

JENKINS C.J. AND Wooobopee J. We think in this case no suffici¬ 
ent ground is shown for an order for security. All we have on which to 
act is an allegation of the appellants’ lack of means followed by a general 
averment that the statements are to the best of the deponent’s knowledge 
information and belief ; but what his information and belief are, or on 

what his belief is grounded, is in no way indicated. Order XIX, rule 3 

however, declares that “ affidavits shall be confined to such facts as the 
deponent is able of his own knowledge to prove, exoept on interlocutory 
applications, on which statements of [261] his belief may be admitted. 

provided that the grounds thereof are stated.” That proviso is essential, 

hut no attempt has been made to comply with its terms. 

. . desire to impress on those who propose to rely on affidavits that, 
in future, the provisions of Order XIX, rule 3, must be strictly observed 
and every affidavit should clearly express how much is a statement of the 
deponent's knowledge and how much is a statement of his belief, and the 
grounds of belief must be stated with sufficient particularity to enable the 
^ourt to Judge whether it would be safe to aot on the deponents’s belief. 

The applicant must pay the costs of this application. 

The three weeks’ time allowed by Harington J. having expired on 
he 6th December 1S09, the appellants applied to the Court of Appeal for 
1 to file their paper-book. It was opposed by the respondent, 

on the ground, inter alia , that there had been unnecessary delay in 
furnishing the necessary stamp. By an order dated the 7th December the 
*A)urt refused the application in the following terms :— 

Jenkins C. J. and Woodroffe J. In our opinion there has been a 
delay in excess of what can be reasonably accounted for, and in respect of 
wo periods of time. Having regard to that and to all the circumstances, 
we are not prepared to extend the time further. We refuse the application 
for extension of time with costs. 

Thereupon, the respondent gave the appellants notice of an application 
°r the dismissal of the appeal for want of prosecution. The appellants, 
contra, gave the respondent notice of an application for the rehearing of 
heir application for further extension of time. The order of the 7th 
December 1909 had not been drawn up. It was alleged by the appellants 
their petition that the reason for the delay in obtaining the neoessary 
stamps, whioh had not been explained to the Court of Appeal on the 6th 
December, had in fact been laid before Haringbon J. on the 15th 
November, and been accepted by him. 

[262] The appellant’s application was heard on the 21st December 

1909. 

Mr. Bill (with him Mr. 3. D. Bose), for the appellants. The order 
of the 7th December has not been drawn up. The Court has power to 
rehear the application for extension of time. In this country there is no 
specific rule giving the Court jurisdiction to rehear a matter before the 
order is drawn up. 

Mr. C. C. Qhose , for the respondent. This is, in effect, an appeal from 
your Lordships’ order of the 7th December 1909. 

[Jenkins C. J. I think we have the power and we will hear the 
a Pplication on its merits.] 
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After hearing the application their Lordships made the following 

Ord0 jENKlN8 C. J. AND Woodroffe J. We give you three weeks’ time 
from to-day You are to give security for the costs of the appeal to the 
extent of Rs* 2,500 to the satisfaction of the Registrar within one week 
from the re-opening of the Court after the Christmas vaoation. Costs of 

the application to ho costs in the appeal. f „ , 

Application allowed . 

Attorneys for the appellants : 0. C. Ganguly & Go. 

Attorney for tho respondent: S. S. Banerji. 
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[263] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. JusticciVincent. 

Khajeh Salimullah v. Abul Khair M. Mustafa.* 

[30th August, 1909.] 

Mahometan Lav — Endowment—Wugj— Direction of Founder , Court's power to disregard 
—Mutawalli, suit for the office of-Surrender of the ojf ice of Mutawalli a iid ap¬ 
pointment of a successor by a person who is not a general trustee, effect of—Limita¬ 
tion Act (XV of 1877) Sch. 1L Art. 120. 

In appointing a mutawalli a Court will not disregard tho direotious o! the 
ioundor exoept for the manifest benefit of the endowment. 

In re Tempest (1) referred to. 

A oreated a ivagf on tho 22nd April 1SG4 ; by tho wugj mi mah he appointed 
bimsolf the first mutawalli , and also gavo directions as to the appointment of 
his sucoossors. The dted further providod teat after the death ol the founder 
his widow would remain in possession of tho OLdowed properties, and the 
mutawailii would aot under her orders. During the lifotiuue of the founder, the 
person who was uominatod as the successor in the office of mutawalli dud; sub¬ 
sequently, on tho founder’s death in 1868, his widow obtained certificate and 
undertook tho poiformauoe of tho duties of mutawalli , and continued to do so 
till the 29th of January 1877, when she exeoutod a towltainamah, by vntue 
of whioh sho surrendered tho office of mutawalli , and appointed a third party 
as her suooossor in that offioo, who accordingly took pos : ession o! the endowed 

properties. 

Upon a suit by tho plaintiff as one of tho representatives of the founder for 
declaration of his right as mutawalli and for recovery of possession of the 
endowed properties : 

Held, that, inasmuoh as tho widow of the founder was in to seme a general 
trustoe, and that she had no authority, oxpress or implied, to medify in any 
way tho torms of the trust-deed, nor sho had tho authority to renounce the 
offioo and appoint a successor, hor aots wore illogal under the Mahomedan 
Law, and that Art. 120 of Sch. 11 of the Limitation Aot applied to the oate, and 
the plaintiff’s suit was barred by limitation. « 

[Diet: 20 0 W. N. 605 ; Fol : 43 Cal. 407 ; 28 I. C. 994 ; Ref : 40 Cal. 13 ; 32 0. L 
J. 151 ; 44 0. L. J. 939.] 

Appeal by the defendants, Nawab Khajeh Salimullah Bahadur and 
another. 

[264] This appeal arose out of an notion brought by the plaintiff (or 
a declaration that he was entitled to he the mutaualli of the toaq/proper- 

* Appeal from Original L ocrce, No. 889 of H07, againut the deoree of Surendra 
Nath Mitter, Subordinate Judge of Dacoa, dated June 27, 1907. 

(1) (1866) L. R. 1 Oh. App. 485 ; 14 L. T. 6S5. 
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ties in suits, and for recovery of possession of the same from defendant No, 1909 
1. The plaintiff alleged that one Ayinuddin Hyder and Mainuddin were Aug. 80. 

two brothers ; that Mainuddin had two sons, Nasiruddin Hyder and Maze- - 

ruddin : that he was the son of Nasiruddin, defendants Nos. 3 and 4 were * pb L£ATe 
his sisters, and defendant No. 2 was the son of Mazeruddin ; that Ayinud- Cmi u 
din Hyder executed a waqf deed on the 11th Baisakh 1271 B.S. (22nd 37 C. 263=al4 
April 1864) of certain immoveable properties, by virtue of which he ap- o/w N. 
pointed himself the mutawalli of the waqf properties during his lifetime, *97=11 C. L. 
and also nominated defendant No. 5 and another person to be the naib i'c°ilfl 3 
mutawallis during his lifetime : the deed further provided that after the 
death of the founder his nephew, Nasiruddin, would be the chief muta¬ 
walli, and he was authorised to nominate his successors from amongst 
his brothers’ sons or from outsiders ; and that the said mutawalli would 
manage the waqf properties under the directions of the founder’s widow 
Faizunnessa Bibi It appeared that the plaintiff’s father, Nasiruddin! 
died within the lifetime of Ayinuddin, and Ayinuddin died subsequently 
on 5th May 1868 without appointing any mutawalli no succeed him. 

Faizunnessa Bibi thereupon took letters of administration of the waqf 
estate, and remained in possession of the properties till the 29th of January 
1877, when she executed a towliatnamah of certain immoveable properties, 
including the said waqf properties, by which deed she appointed the late 
Nawab Ahsanullah a mutawalli , and empowered him to nominate his 
successor. The Nawab managed the properties up to 16th December 1901, 
when he died without nominating his successor. The defendant No. 1 , 

Nawab Salimullah, on the death of his father, the late Nawab, took pos¬ 
session of the endowed properties. Hence the suit was brought by the 
plaintiff on the allegation that under the Mahomedan law and by virtue 
of the two aforesaid deeds he, being the near relative of Faizunnessa 
Bibi, was entitled to be the mutawalli and to recover possession of the 
waqf properties. 

[268] The first defendant, and the fifth defendant, the naib muta¬ 
walli who contested the suit, pleaded, inter alia t that the plaintiff had no 
cause of action ; that he alone was not entitled to maintain the suit; that 
he was not the heir or near relative of Faizunnessa ; that he had no right 
to be appointed mutawalli under the waqf and towliatnamah deeds and 
under the Mahomedan Law; that there being a direct prohibition of the 
appointment of the plaintiff as the mutawalli in the towliatnamah he 
was not entitled to be so appointed ; that the father of the defendant No. 

1 being in adverse possession of the properties, and after his death defen¬ 
dant No. 1 himself being in adverse possession of the same, plaintiff’s suit 
was barred by limitation. 

The Court of first instance overruled the objections of the defendants 
and decreed the plaintiffs’ suit. 

Against this decision defendants Nos. 1 and 5 appealed to the High 
Court. 

Bahu Surendra Nath Quha, for the appellants. 

Moulvie Shamsul Hula, Babu Bam Chandra Majumdar and Babu 


Karunamoy Bose t for the respondent. 


Cur . adv. vult. 


Mookerjer and Vincent JJ. The subject-matter of the litigation, 
which has culminated in this appeal, consists of immoveable properties 
comprised in two waqfs t one created by Ayinuddin Hyder on the 22nd 
April 1864, and the other by his widow, Faizunnessa Bibi on the 29th 
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1909 January 1877. The plaintiff, who is a relation of the founders of the two 

AUG. 80. ioaqfs, seeks for declaration of his right as mutawalli and for recovery of 
—- possession of the properties of the endowments. The first defendant is the 
APPBLiiATB |sj awa b of Dacca and is now in possession of the properties as the muta- 
QlV1L * walli under the deed of Faizunnessa executed on the 29th January 1877. 
37 0. 263=14 The second defendant is a cousin of the plaintiff, who had previously fail- 
C. W. N ed in a litigation commenced by him on the 14th August 1880 for recovery 
3 ^ of P ossess ‘ on the waqf properties as mu taw alii. The third and fourth 
1 C 419. defendants are sisters of the plaintiff and have been brought on the record 

as members of the family interested in [266] the endowment. Their rela¬ 
tion to the founder is indicated in the following genealogioal table : 


KHONDKAR FAZlbDDIN. 


Mainuddin Safdar. 


Nasiruddio Hyder Mazoruddin 

died July 1865. Omar. 

Wahidaddin 

I i * m e f o \ 

Muhammad Tahera Khalima ' 

Muaiaf*, Bibi Bibi 

(pi//.) 4)- (*/• 8-) 



Ayinuddin Hyder died 
25th May 1868. 
Widow Faizunnessa 
Bibi died 28th 
June 1897 (ucc. plff.) 
3rd June 1886 
(ucc. dejdt.) 


The fifth defendant is the naib mutawalli or the Deputy Superinten¬ 
dent of the endowment. The remaining defendants, fourteen in number, 
are members of the family of the Nawab of Dacca. The suit was defend¬ 
ed substantially by the first defendant, the Nawab, and by the fifth defen¬ 
dant, the Deputy Superintendent of the waqf. They denied the title of 
the plaintiff to bold the office of mutawalli in respect of cither of the two 
waqfs, and raised the plea that the claim, even if otherwise well-founded, 
was barred by limitation. A question appears also to have been raised as 
to the validity of the waqfs under the Mahomedan Law. This, however, 
has not been investigated, for the obviously sufficient reason that, as both 
parties lay olaim to the offioe of mutawalli , the question of the legality of 
the waqf cannot properly arise. The Subordinate Judge in the Court of 
first instance has overruled the objection of tbo contesting defendants, and 
has held that the Nawab of Daooa has no valid title to. the offioe of 
mutawalli under the deed of Faizunnessa, while the plaintiff is entitled 
to hold the offioe as one of the representatives of the founders of the 
two endowments. He has further held that as the suit has been commen¬ 
ced within 12 years of the death of Faizunnessa in 1897, as alleged by the 
plaintiff, the olaim is not barred by limitation. In this view he has made a 
decree in favour of the plaintiff, by whioh the latter is appointed the chief 
mutawalli of all the disputed properties oxoept one, and is authorised 
[267] to recover possession of the waqf properties from the first defen¬ 
dant. The first and fifth defendants have now appealed to this Court, and 
on their behalf the decision of the Subordinate Judge has been assailed 
substantially on two grounds, namely, first, that as regards the waqf creat¬ 
ed by Faizunnessa on the 29th January 1877, the plaintiff Is not entitled 
to bold tho offioe of mutawalli and recover possession of the disputed pro¬ 
perties, in view of the clear directions to the oontraiy given by the foun- 
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[209] If fche founder of the waqf stipulates m the deed of wad ^at 
such of his descendants as becomes converted from the seot ,n "° 

that of l'tizal will be exoluded (that is, from participation in the benefit of 
the waqf), the waqf is valid and they are excluded on their conversion. If. 
on the other hand, the founder is a mu'tazilah (that is a follower of the 
seot of l’tizal) and stipulates the opposite of the stipulation stated above 
his stipulation is aoted upon (Is'af of al-Tarabulusi, A. D. 151b. Uiro 

Edition, page 89). 
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[27°] A ny concJitiQn imp°s ed hy the founclar of the «w must be 

respected, beoause of the diotum of the jurists “ anv ■ must be 

r 55 * £ r r5 ^ 5 

six* xr —* - * 

▼ed by\hTca^Vthe f S er Sbipulftfces fcbaUhe rmtawalli cannot be remo- 
d fQ^ u “ ’u h S oan remove °“ e unfit for the office. 

[ ) where he stipulates that the wcinf procertv qVmnlrf nr»f Ka i. _ « 

lo, m„ s (to, . year, „d pS o p „ XSEtoXtt £?, 
there is advantage to the poor in giving a longer Iaaqa *,u q r u *, * <. 

the mutawalli) can disregard the stipulation. ’ ut nob 

l 3 ; Whore it stipulates that the Koran should be reoited at his grave, 
the restriction as to the place is void. ° 1 

(4) Where he stipulates that the surplus of the revenue should be 
g'ven in chanty to any one asking for it at such and such a p ace daily 
no regard will be had to his stipulation. The mutawalli can give it in 

kWn ty f tO , th ? v S0 a Wh ° “ sk for lfc at a mos Que other than that mosque or to 
those outside that mosque or to those who do nob ask for it. 

(5) Where he stipulates that the beneficiaries should daily get a fixed 

Quuitiby of bread and meat, the mutawalli can pay them the price (of 
that quantity of bread and meat). F v 1 

r wfY ,i 6 \j Vber ®. fcbe funder has fixed an amount for the salary of the 
imam, the Cadi can increase it where it is insufficient 

(7) Where the waqf has prohibited istibdal, i. e.\ exchange of waqf 

S / K poverty the Cadi oan have [271] recourse to 

isttbdal when it is more beneficial. [Al-Ashbah wa’l-Naza’ir, Analogies 
»nd Precedents by the celebrated Egyptian jurist, Ibn Nujaym, author of 
Bahr-ahra iq, A. D. 1562. This passage is referred to in the Durr *J. 
Mukhtar, Constantinople Edition, Volume III, page 601, and is quoted in 

pag 601 f Ra ^ al '^ uilfcar « Constantinople Edition, Volume III, 

Tested in the light of the principle recognised in these texts it is 
clear that the plaintiff cannot suooeed. In the oase before us, there is no 
possible room for doubt as to the wishes of the founder in this respect, 
we must, therefore, uphold the contention of the appellants that the 
plaintiff-respondent ought not to be appointed to hold the office of the 
mutawalli of the waqf created by Faizunnessa Bibi in 1877. The first 
ground taken on behalf of the appellants must consequently prevail. 

In suport of the second ground taken on behalf of the appellants, our 
attention has been invited to the oourse of dealing of the waqf created by 
Ayinuddin Hyder in 1864. The waqfnamah shows that the founder 
appointed himself the first mutawalli , and also gave directions for the 

appointment of his successors, The three passages which bear upon this 
Point are as follows: 
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f o) So long as I am living, I myself shall be mutawalli of the 
sam< : , untl I appoint ivioulvi Na-.hu.hjm Ryder, my brother’s son, as the 
prmc’pu rniito-i'oih t and Munsbi AhmeJullah and Moulvi Bux Ali as the 
na'tb mu am lli t to act affcm m 

bj I ho said mutawal i that N Nasimddin Ryder) in his old age 
14 . r* fl ' a ■’ doojty to appoint according to Ins own choice any of his own 

497=il^C*L C ^^ c | l ci:i » or of ^ oiiilrlrv Ei of his brother, or any person whom ho 
J # 304=31.c! cons Hers competent and capable t_■ discharge the mutawalli duties, as 
419 . * tnutawalli in his o\sn place.” 

c I shall remain the tnutawalli and also tho possession and enjoy¬ 
ment of tho endowed properties a? woqf properties shall rest with me, and 
afte r that with my wife, Mussamat [272] Faizunnessa Bibi, and under 

her orders with the principal mutawalli aforesaid and the naib muta- 
loalli abovenamed 

The actual contingency, however, which happoned was not anticipat¬ 
ed and Provided for by the founder. His nephew, Nasiruddin Hyder, 
whom he bad nominated a c his successor in tho office of mutawalli , died 
in lSbo. Clauses [a and { b ] set out above therefore never came into 
operation, and although Ayinuddin lived for three years longer, he did not 
in this iaspect alter or supplement tho terms of the original wagfnamah. 
I ho ceil ocjretjco was that up: n his death in 1868 his widow, Fcizunnossa, 
obtain d certificate and uodotiook the p^iformanca of the duties of 
mutawalli < f I he waqf created by her hasband. She continued to do so 
up to tho 29th Fn uiry 1877, when she executed the towliatnamah to 
which reference has previous.y been made, in so far this deed purports 
to creiit * ik now waqj oi hoi persona* properties, wo have already consi¬ 
dered its elT ct. Wn have now to examine its legal consequences in so 
fa* as it modi ties the terms of fcbo waqfr> amah of 1864 by Ayinuddin 
Hyder. Wti ie not concerned in this litigation with tho va idity of the 
modifications sought to be introduced by Faizunnessa in tho mode of 
administration oi nor husband's waqf. Wc a o concerned so’oly with the 
oiteot of her mender of the office of mutawaili t of the appo ntinent by 
hoi of Naw d) ‘.hsanulL h as lie. successor in that office, and of the 
directions given by hor for tho appointment of ti. j 0 successor of the 
Rawab himsolf. In the introductory portion of the deed, sho reoibes that 
tho death of N:.zirnddin in the lifetime of her husband had rendered 
inoporabivo his proposed appointment as ; .utawalli, that her husband to 
the time of bis death ctod as muiawaUt, and t-haG sinoe his death she 
ho-self h'«d diso.uar. od tho duties of that offioo. Sho then proceeded to 
appoint voluntarily Nuwab Ahs&nauTah i.s t e mutawalli and also to 
confine tho appointments of tho naib mutate alii s• Tho deod contem¬ 
plated that tho Nuwab should bake immediate possession of the office and 
of tho progorb es appertaining thoioto. We new know from Exhibits 
that tho Nawi.b did so and got himself legistered as tho mutawalli on the 
14th Apiil 1877, [273J i aragraph 28 of tho deed finally provided that, 

when ho reached old ago, ho would bo entitled of his own ohoioe to 
appoint a suitable person as tnutawalli, bub that Mahomed Mustafa and 
Wah duddin wore nob to bo appointed on any account. The deed further 
providod that, in tho event of failure on tho part of Rawab Ahsanullah bo 
appoint his mcuossor, tho person who would take his place (in the family) 
would become fis the vntiawalli of the wa qf proper ties. Tho Nawab, as we 
have already stal 'd, entered upon the execution of tho dub es of his offioo as 
ft mutawalli . nd miir ini stored the waqf properties from 1877 to the time of 
his death on the 16t.h 1\ comber 1901. During this period he successfully 
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resisted the suit brought by Wahiduddin in 1880 for reoovery of possession 

Judge diSmiSS6d by ^ S AoTao. 

, ’ ™ noS0 Judgment was confirmed on appeal by the District T nAa* _ 

nuflah 'in ISl 7 ^ ^ in Upoa the death of Nawab Ahsa- Ap ^lcat e 

S«ZSJITT‘“’ “»"• -d! to +* SmZg » gT263= 

fntfi ffl mu°’ a \ a member of the fam ‘ly of the founder, has a prior claim 197=11 L 

We mat° th0 ° ffiC f 9 ' “ hM ^ b6 ° a ^guishS t ItaStSS ^ 

although T^ aSSUm9 ’ f ° r fch9 purp05es ot fche vrosenb discussion, that 

Z SK 5 f f 4 08 ; rly intended to give her the same right of 

during his D ? e A°’ 0 aG w d6atih ° f her hu£band as the latter had retained 

Ss Jssitn ’,7°' < aSSUmS ; fcherefore - thafc Faizunnessa lawfully took 

husbani ? n 18fiR Th^ pr0p9 ( r ‘ ,6S as ^awalU after the death of her 
nusnand m 1868 There is nothing in the deed of endowment, however 

whioh could authorise her to appoint a successor or to vacate the office 
in favour of another person of her choice. Wbat, then, was the effect of 
her towhatnamah of the 29th January 1877 ? An examination of the 
following texts, translated from works of recognised authority on Maho- 
medan Law, tends [274] to show that her act in both these respects wa = 
entirely unauthorised, sanctioned neither by Mahomedan Law nor by 
the terms of the original endowment.. y 
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A man in good health made want tor the hnn«rtf r( 

mosque having a mutawalli . The mutawalU died after paru ^ cular 
people who frequented fche mosque assembled and a • ^ 1S J an( ^ fc ^ e 
mutawalli with the sanotion of tha Cadi This mutn ppo,nted a “an as 
to the repairs of the mosqi out of the income of £ • pplie J ^ 
rnosque. The jurists differ as to such an ZSntment7 ° f tbe 

the most correct view is that such an appointment is not* ’ 

FfZ^ ° n & v 1D J th6 ap P° intment! of a mutawalli belongs to the rfr 
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If the mutawalli of a waqf suffering from illness whioh culminates in 
death delegates the affairs of the waqf to another person it is valid, 
because the mntawalli is in the position of an executor, and the executor 
has the power of appointing another as his executor [Fatawa Qadi khan, 

Volume 4, page 219], 

[275] Text V. 
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* dJUUl 

If the appropriator dies without appointing a mutawalli , the Cadi 
should appoint the mutaioalli , But he should not appoint a stranger so 
long as a fit and proper person can be found from amongst the members of 
the founder’s family, either because the latter would be more attached 
(to the waqf) or beoause the intention of the founder might have been 
that the waqf should be associated with him. If no one from amongst 
the founder’s family oould be found, (the Cadi should appoint) a stranger 
who is a fit and proper person for the post. If, after the appointment of 
the stranger, some one from amongst the descendants of the appropriator 
is found to be qualified for the appointment, the mutawalliship should 
revert to him just as in the oase of succession {Is'af by al-Tarabulusi, A. 
D. 1516, Cairo Edition, page 42). 
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one amongst them is found to be auaMed the ^/ the ° .afterwards some «»• 

is laid down in the Wajiz (Fat^ ‘ 4 ^„ n°T der s fami] y Thus it 
II, page 507 ). “ Alamgin ’ Calcutta Edition, Volume 
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his Mahometan Law, Volume I, page 355, observes that should a mutawalh 
in his lifetime nnd in health appoint another in his plaoe, the appointment 
will not be lawful and valid, unless the mutawalli has obtained the 
tawliyat with that condition in a general manner. He then quotes a 
passage from the Rad dal-Muhtar, Volume III, page 337, to explain the 
meaning of the term ‘ general.’ The term signifies that the mutawalli at 
the time of his appointment was such as should receive the power of 
transferring the trust to another and substituting that other in his own 
plaoe. It is worthy of note that the prohibition against the transfer of 
the trust applies to the appointment of a p ren-iont and substantive suc¬ 
cessor who oooupios tho position and exercises the full powers of the 
mutawalli, in fact succeeds him in the office and not merely acts as his 
temporary substitute in his place. In other words, the [278J renunci¬ 
ation by a mutawalli of his office is entirely distiuot from bis determin¬ 
ation to aot by a deputy. To the same effect is the statement by Sir 
Rowland Wilson in his Anglo-Mahomedan Law (Third Edition, Sections 

828 and 329). 

Tested in the light of these principles, what is the position of the 
parties in the case before us? Faizunnessa was in no sense a general 
trustee. She had no authority, express or implied, to modify in any way 
the terms of the trust-deed; nor had she authority to renounce the 
office and appoint a successor. In 1877, however, she professed to aot in 
this manner. She gavo up tho office of mutawalli and appointed Nawab 
Ahsanullah as her successor. The plaintiff, who, as one of the represen¬ 
tatives of the founder, was entitled to claim tho offico of mutexn alli t was 
alive at the time, and according to his deposition in the present oase was 
bhen above 25 years old. He had full knowledge of the oircumstanoe 
that Faizunnessa had renounced the office of mutawalli and that Nawab 
Ahsanullah had taken possession of the offico and of the properties 
appertaining thereto. He was in fact a defendant in tho suit commenced 
by his cousin, Wahiduddin, in 1880 against Faizunnessa and Nawab 
Ahsanullah for appointment as mutawalli and for recovery of the waqf 
properties. He deposed in favour of the then plaintiff and sided with 
him in that litigation whioh terminated against his oousin in 1883. Ib 
was obviously open to him to assort his olaim to tho offioo of mutawalli 
at that time, and he deliberately abstained with full knowledge of all the 
oiroumsbanoes. His title to the office, therefore, if any, boo mi o baried 
by limitation under Arbiole 12 > of tho Second Sohedule of the Limitation 
Act. In support of this view, it is sufficient to refer to the decision of 
their Lordships of tho Judicial Committee in Balwant hao v. Furan 
Mai Ghaube (1\ The samo view was taken in the oases of Jagannath Das 
v. Birbhadra Das l2> and Kidambi Rayava Chariar v. TiruMalai Asart 
Nallur Bagavaohariar 13!. It is indisputable that a claim to offioe 
and to property appurtenant thereto may bo barred y a 
[279] If tho oflloo is not hereditary, Artiolo 120 is applicable as indicated 
in the oases just mentioned. If, on the other hand, tho offioe is ere 1 
ary, Artiolo 124 governs the matter: Nitakindan v. ladmanabha 14), 

Paudara SamuM v. fete iWaram (6J. KamanatHan U.W V. 


1) (X«8S) I L.R. G All 1; L R. 10IA 90 

2) (1892) I. L B. 19 0*1. 776. 

S) (1302) I. L. R. 26 Mad, 119. 


(1) (1890) 1, 1j. R. 14 Mad. 153. 

(6) (1893) I. L. R. 21 Mad. 278. 

(G) (1893) 1. L. R. A Mad. 271. 
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Murugappa OheCty, (l) affirmed on appeal fco the Judioial Committee (2) 

and Lilaban Uttratn v. Biskun Ohobey (3). It is clear, therefore, that 

claim of the plaintiff to the offioe of mutawalli became barred by 

imitation upon the expiry of six years from the date of the towliatnamah 

of Faizunnessa, dated the 29th January 1877. Even if Artiole 124 or 

Artiole 144 were held applicable, the title must be taken to have been 
extinguished by limitation in 1-89. 

It was suggested, however, that it was competent to Faizunnessa 
feo make any arrangement for the administration of the tvaqf nrooertv 
to continue during her lifetime, and that consequently time ought not fed 
run against the plaintiff till her death. This argument is in our opinion 
unsound, for the authorities to which we have referred establish bevond 

’ fc W f not co “F 0fcant to har ‘o resign the office of mutawalli 

and vest it in a stranger of her choice without the intervention of the 

Cadt or of a Judioial Officer of his status. But even if the argument is 

conceded to be sound, it is of no avail to the plaintiff, because in our 

i oo!? 0n ^ ev idence makes it clear that Faizunnessa died on the 3rd June 

1886, as alleged by the defendant, and not on the 28th June 1897 

alleged by the plaintiff. The Subordinate Judge has failed to appreciate 
the evidence on the point and has disposed of the matter in a somewhat 
summary manner. The evidence adduced on the side of the plaintiff is 
untrustworthy, and the witnesses brought forward by him are men of no 
position and with no special means of knowledge. The plaintiff relies 
upon an entry in an almanac which he does not produce. He admits that 
he had [280] attempted to prove the age of his cousin from an entry in 
an almanac in the previous litigation and was disbelieved. Abdus Sobhan 
who deposes in favour of the plaintiff, does not speak from personal 
knowledge. Arabdi Sarkar makes contradictory statements, and his 
assertion in cross-examination that Faizunnessa died ten or twelve years 
after the death of her husbaud wholly contradicts the story of the plaintiff 
Abdul Baset, who supports the plaintiff as to the time of death, contra¬ 
dicts him as to the presence of respectable people at the burial, not 
one of whom has been called to depose on the side of the plaintiff. Against 
this, we have a considerable body of oral evidence on the side of the 
defendant in support of his allegations. Kutubuddin, a relation of Faizun¬ 
nessa, an old man of considerable respectability, is positive that she died 
in 1886, He is supported by Mahomed Ali through whom the burial 
expenses were paid by Ahmadullah, the naib mutawalli of the waqf , and 
also by Zamiruddin a beneficiary under the towliatnamah. No serious 
attempt was made to cross-examine these witnesses. We are not 
unmindful that Nizamuddin and Abdul Majid make statements which go 
to supporb the allegation of the plaintiff, but their testimony was out¬ 
balanced by the entry in Exhibit J, the account book of Nawab 
Ahsanullah, in which an entry on the 3rd June 1836 was made for the 
funeral expenses of Faizunnessa. The book has been proved by Tarini 
Charan Das Gupta, the Chief Accountant of the Nawab. It is produced 
from proper custody, and an examination of its contents shows that it was 
kept in due course of business. We feel no doubt as to its genuineness 
and it is not disputed that the entry in this book completely negatives tha 
case of the plaintiff. Upon the whole evidence, then, the conclusion is 
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1809 irresistible that Faizunnessa died on the 3rd June 1886 and not the 28th 
Auo. 80. June 1897. As Nawab Ahsanullah died on the I6bh December 1901, it is 
— obvious that the title of the plaintiff is barred by limitation, whether the 

s ix years or the twelve years rule be applied with effect from the 3rd June 

JL 1886. 

87 0.263=14 Itj was faintly suggested as a last resource that time ought 

197* C L run a ^ a ' ns ^ P^ a ' n ^® ^ rom ^he 16th December 1901 [981] 
«MK)4=*3 ‘ when, upon the death of Nawab Ahsanullah, Nawab Salimullah 
I. 0.419. came into possession of the office. It was contended that there is no 

privity between Nawab Salimullah and Nawab Ahsanullah in so far as 
the office of mutawalli is concerned, and it was further suggested that 
Nawab Ahsanullah might be deemed to havo been properly appointed 
mutawalli . This position, however, is obviously untenable. The offioe 
was held by Nawab Ahsanullah adversely to every other possible claim¬ 
ant, admittedly for over six years, and, as wo havo seen, for over twelve 
years. Nawab Salimullah has now come into occupation nob as a tres¬ 
passer, bub under paragraph 23 of the towliatnamah of Faizunnessa 
exeouted on the 29th January 1877. The plaintiff had taken no steps to 
challenge that deed till the 27th February 1905 when he oommenoed the 
present litigation. His claim to hold the office and to recover the pro¬ 
perties appertaining thereto is clearly barred by limitation and cannot be 
successfully enforced. The second ground whioh relates bo the uaqf of 
Ayinuddin Hyder must consequently succeed. 

We desire bo add that wo oxpress no opinion as to the administration 
of the waqj properties by the first defendant as mutawalli. Allegations 
have been made of an adverse character, bub of a more or less vague des¬ 
cription. If any relief is sought by the beneficiaries on the ground of 
maladministration, it can be obtained only in an appropriate proceeding 
specially framed for the purpose. The only question whioh is determined 
in the present litigation is that the plaintiff is not entitled, as a matter of 
right, to olaim the office of mutawalli and to ejaot the defendant as a 
trespasser. 

The result, therefore, is that this appeal must be allowed, the decree 
of the Subordinate Judge discharged, and the suit dismissed with costs 
throughout payable by the plaintiff to the ifirst and fifth contending 
defendants. 


Appeal allowed. 
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37 Cal. 282 (=.4 C. W. N 672 = 5 I. C. 142). 

[282] APPELLATE CIVIL. 

Before Mr. Justin Brett and Mr. Justice Sharfuddin. 

Bhajahabi Maiti V . GaJENDRA Narain Maiti.* 

[10th December, 1909.] 

Mortgage Sale of mortgaged properly—Prior Mortaaapp rinht * a ^ 

decretal amount in payment oj puisne Tnortgage-debt. ^ ° de P° stt Court 

A second mortgagee brought a suit on his mortgage makine 

of the prior mortgagee parties to th« nnif the transferees 

oution thereof the transferees appliedT'to deo ' ea; aud iQ ««- 
full amount of the seoond mortgage-debt in order to 1° t 50 " 4 “ Courfc the 
3ale. The Court of first inetanoe lllowed ^e tnli^tfon w Pr ° P?rfcy from 
Distriot Judge set aside the order of the first Court’—* bUt ’ °“ aPPBa1 ’ the 

Held, that the transferees of the prior mortgagee were f « t 

mortgage-debt doe on'the subsequent mortgage to slve the J!! 7 ° 5 lhfl 
from sale. b b bave ltlQ mortgaged property 

[Ref : 98 I. 0. 542.] 

the X°Z^r bS Bh “ W “ rl M “ li “ d «» o( 

The facts are briefly these. The respondent, Gajendra Narain Maiti 
a puisner mortgagee, obtained on a suit to realize his security a decree or 
sale of the mortgaged property. The appellants, who were the trt,S 
ferees of a prior mortgagee, were made parties to the suit and in nv ° 
tion of the decree they applied for permission to save’the «ale nf ?h ‘ 
mortgaged property by depositing in Court the whole of the deeL^l 

r 1 ' . T, fF . , . I | . puisne mortgagee 6Cre ^ 

The Munsif allowed this application, and the sale was consem 1A nM v 

not held But on appeal, preferred by Gajendra Narain, the learned 
District Judge set aside the order of the first Court, holding that the 
mortgagee had no right to redeem. y 

the Higfcourt 0 fcranSfer00S ° f the prior mort S a 8 ee . ^reupon, appealed to 
Babu Kally Krishna Sen, for the appellants, 
the tespZdoZ ibhUShan Mukerlee and Babu Ashitaranjan Chatterjee, for 
Brett and Sharfuddin JJ. The present appeal is aeainst 

order of the Distriot Judge of Midnapore setting aside on appeal In order 
passed by the Munsif, first Court, of Contai, on an application made bv 
the present appellants in a proceeding in execution of a decree on a mort 
gage bond obtained by a seoond mortgagee. It appears that the resDondenh 
who was the second mortgagee, brought a suit on his mortgage mabino 

the present appellants, who are alleged to be the transferees of’the Drinr 

mortgagee, parties defendants. A deoree was obtained by the resDondent 
and execution was sought by sale of the mortgaged property. The 

applied to be allowed to deposit the full amount of the morteaae-dfihfc in 
payment of the deoree and so save the property from sale. Thsv all ° d 
that they had purchased the entire rights of the mortgagor in the motii 
gaged property, and they olaimed, as such purchasers, to be anHHnd (•„' 
pay off the full mortgage-debt due to the decree-holder. The Court of fir * 
i nstanoe held that the appellants were entitled to deposit the money in 

'Appeal from Order No. 24 of 1909 against the order of E E n- t i 

Judge of Midnapore, dated Nov. 4,1908, reversing theorderof SSSTDula 
Mungif of Oontai, dated July 17, 1803. UuIal Dab > 
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payment of the decree, and that Court went on to explain that this was in 
order to prevent multiplicity of litigation. The learned Judge has set aside 
that order, and we are unable to say that his judgment is very dear, or that 
* it shows that he has quite grasped the position of the parties and the rights 
4 —* claimed by the appellants. So far as we can gather, there was no real 

7 G. 282*11 dispute that the present appellants had purchased the rights of the original 
0. W. N. mortgagor; but whether they had purchased or not, we think that the 

view of the law which the learned Judge has taken is not oorreot. Even 
supposing that the appellants were held to occupy the position of prior 
mortgagees, we are of opinion that there is nothing in the law to prevent 
[284] them, in a case like the present, where they have been made 
parties to the suit by the second mortgagee, from claiming their right to 
pay off the second mortgage and so save from sale the property which 
stands as security for their mortgage-debt. 

It has been contended on behalf of the respondent that a prior 
mortgagee has no right, even when he is made a party to the suit brought 
by the puisne mortgagee on his mortgage, to pay off the second mortgage 
in ^ order to save the property from sale. If he has not that right, 
it is difficult to understand what is the use or necessity of making him a 
party to the suit at all. In our opinion, he is made a party to the 
suit in order to give him an opportunity, if he wishes, to pay off the 
second mortgage, if the mortgagor refuses to pay it off, and so to save 
the property which stands as security for his mortgage from being 
sold. The learned pleader for the respondent contends that, under 
the law, a prior mortgagee must stand by the suit brought by a 
puisne mortgagee and allow the property to be sold subjeot to his 
mortgage lien, and then, when this is done, he must bring a fresh suit 
on his own mortgage, resell the property, and so recover his own mortgage 
debt. We do not think that, under the law, this is necessary ; and in 
several oases It has been hold by this Court that a prior mortgagee, in 
an application under section 244 of the Code of Civil Procedure in 
execution, is entitled to have his rights settled without being put to the 
extra expense and unnecessary trouble of bringing a fresh suit. This was 
the view whioh was taken by us only recently in the oase of Qobxnd Prosad 
Misser v. Laohmi Chandra Martoari t (S.A. 2088 of 1906), and we think 
that this is the view which we should adopt in the present oase. In our 
opinion the present appellants, certainly as purchasers, if they are entitled 
lo that position whioh seems to us to have been oonceded in the Court of 
first instanoe though it was questioned in the lower Appellate Court, 
and equally so, if they are prior mortgagees, are entitled to pay off the 
mortgage-debt due on the second mortgage in order to save from sale the 
property whioh they (appellants), if they are the purchasers. [285] have 
purchased, or which, if they are the prior mortgagees, has been hypothe¬ 
cated to them as seourity for their mortgage-debt. N 

The result, therefore, is that we deoree the appeal, set aside the 
judgment and order of the lower Appellate Court, and restore those of 
the Court of first instanoe with oosts in all Courts. As the Court of first 
instanoe has not fixed the time within whioh the deposit is to be made 
by the present appellants, we think that the order should run as 
follows:—That the present appellants are entitled to deposit, within one 
month from the date of the arrival of the reoord in the Court of first 
instance, tho sum whioh shall be found, on an aooount being taken by 


f Unreported, 
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fehafc Court, to be due to fche second mortgagee in discharge of hk 

gage-debt, with costs „bd Inter.® up to tte dote Tp.* f, n t o B ” h °± 
* 8 to do so, cxcoution of the doores of the opposite pdrty will proceed. 

Appeal allowed. 
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CRIMINAL REVISION, 

Before Mr. Justice Stephen and Mr. Justice Carnduff. 

Haran Mandal v. Mohim Chandra Pramanik,* 

[4th January, 1910] 

Dispute coiiceming land—Tenant interested in the subject of dismta ■ < , 

tenant to the proceedings to sImo that there is no dismite the 

of the peace—Criminal Procedure Code (Act V of 1993 ) f ^ “ breach 

A person claiming to be interested in the subject oi dtpute as a tenant u 
was not leguued to attend as a party, should be heard under s 1.5 f/A 
Criminal Piocedare Code in order to show fcW * , a .\, ^ of the 

breach of the peace exists. 6 “° dlBpute llk9 ‘y t3 C..UM a 

°N the report of the Sub-Inspector of Police of the Dracope thana 
alleging an apprehension of a breach of the peace the r2fifid TW t. ’ 

£inlf 0 p° f K 5 Ulna p S ? tUbed a P rooeedin g under’ section 145 oHfoe 
Criminal Procedure Code in respect of a plot of lanH in p a tn n l j 

against Mohim Chandra Pramanik and others first partv and T « °a 

Mandal and otters, seated party. On the day dL teAh* 61i« „T?te 

written statements the petitioner, who had not been required to attend 

the Magistrate alleging that he was a tenant of a p ar t 0 f the land in 
dispute and praying to be added as a party. The Magistrate refused the 

16th August 1909, that the first party was in actual possession ^ 

The petitioner then moved the High Court and obtained a rule to 

show cause why such order should not be set aside and the proceeding 

continued in order that the petitioner might be heard under section 145 
sub-seotion (5) of the Code. on A40 > 

Babu Narendra Kumar Bose, lor the petitioner. 

No one for the opposite party. 

Stephen and Carndoff, JJ.-This is a rule to show cause why an 
order under seotion 145 of the Criminal Procedure Code should nob be 
set aside and the proceedings continued in order that the petitioner may 
be heard under sub-section (5) of that section. The petitioner swears 
that he is interested in the land in dispute as a tenant of a part of it 
There is nothing to show that this is nob the case, although the Magis¬ 
trate considered that his application to be made a party was a mere 
device on his part, acting as a creature of the second party The DeHtinnm- 
seems to give reasons for supposing that this may not be'true and 
consider that he should be allowed to show that there is do ’ diermt-n 
under the fifth paragrapah of the section. No one^ appearing to ^“Tow 

cause, we make the rule absolute and order accordingly in terms of the 
rule. 

_ fiule absolute. 
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[287] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Carnduff. 


Rajani Khemtawali v. Pramatha Nath Ohowdhry.* 

[11th January, 1910.] 

Eiah Court Criminal Bcvisiotul Jurisdiction of—Order by a first-class Magistrate 
for ducMmmncc of a house as a biotfors-Crivunal Procedure Codt (Act V of 
1893), ts 6, 485 and 489— Eastern Bengal and Assam Disorderly Hi uses Ai) 
{II of 1907), ss. 2 to 6— Procedure in cases under ss. 3 and 6 of the Act—Offence. 

A Magistrate of the first olass, aoting under s 3 of the Eastern Eefigal and 
Assam Disorderly Houses Act, 1907, is a “ Criminal Court*’ wuhin s. 6 of the 
Criminal Procedure Code, and ihb High Court, has jurisdiction to revise his 
proceedings under ss. 436 and 48 j. 

But where such proceedings were in themselves perfectly fair and reason¬ 
able, the only error being possibly the administration of oaths to the witnesses, 
the High Court refused to interfere. 

Sections 2 and 8 of the Aot do not oreate any offence, the only offence crea¬ 
ted by the Act being, as provided in s 6, disobedience to the otder of Us 
Magistrate passed under s. 3. 

The procedure to be followed under the Aot is that, upon a sanction, report 
or order under s. 6, the Magistrate must, if ho intends to go further, summon 
the owner or other person mentioned ins 8 to show oause, and in the e?enfc 
of his failure to appear ho may proceed in his absenoe He must next satisfy 
himself that ‘he bouse ia used ns dosonbed in s. 2 (o), [b) or (c), doing so in 
any way that does not violate the ordinary rules of fairness and propriety; 
but he is not bound to aot on ly on legal evidenoe, ami ho need not, and 
possibly may not, administer oaths to persons of whom he may make 
enquiry. If ho makes an order under s. 8, proceedings for disobedienoe 
must be taken independently under s. f>, and oonduoted aooording to the 
ordinary procedure presoribed lor the trial of cffenoes. 

[Ref: 46 Cal. SOI; 30 O.W.N. 9J=*7 Cr. L. J. 145=91 1.0 831=1926 A. l.R- Cal. 307.j 


Criminal Revision No. 1309. On 31sb March 1909 one 
Pramatha Nath Chowdhry and throe others made a joint 
application before the District Magistrate of Rungpur against 
the petitioners and others, thirty in number, under seotion 2 
\b) of Eastern Bengal and Assam Disorderly Houses Aot 
[288] (II of 1907), alleging that they oarried on prostitution in houses in 
the vioiniby to tho annoyanoe of the neighbours and the detriment of the 
morals of the youths of the educational institutions situated in close 
proximity. This application related to the northern blook of the prosti¬ 
tutes’ quarters in tho town. 

Criminal Revision No. 1811. On the same day another application 
of a similar oharaoter, under seotion 2 (6), and containing similar allega¬ 
tions, was filed by Ram Nath Mitra and four others against 108 persons 
occupying the southern blook separated by a road from the northern. 

The Distriot Magistrate made over both cases for disposal to Babu 
R. C. Dass, a first-class Deputy Magistrate, who, after holding a local 
inquiry, issued notices, on the 14th April, under seotion 2 ( b) of Aob II of 
1907, to the two sets of parties in tho two oasos, who were owners and 
tenants living with them, to show oauso within seven days why the use 
of the houses mentioned therein for habitual prostitution to the annoyanoe 
of the neighbours should not be discontinued. The oases were afterwards 
transferred by the District Magistrate, on the 4th Juno, to Babu Q. C 

* Criminal Revision Nos. 1909 and 1811 of 1009., against the orders of B. 
V. Nioholl, Sessions Judge of Rungpur, dated Oot. 14, 1909. 
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Das, another firsb-class Deputy Magistrate, for hearing The latter 

? 'T“ ed a number of witnesses on oath on both sides, and then held a Jan 10 ii 

nf hnrh qU1I 7 aDd m A de n a n house ' to - h ous 0 visit of inspection, in the presence — 

., ,° b P artl 0 s . on fche 22nd August, putting on the record a memorandum 08iMiN al 
of h,s inspection He, however, recorded the evidence only “nee Bk ™ i0N ' 

1 he defence in both cases was that some of the petitioners were 87 olsv-ii 

tresses^ or^tnn S ? m6 bot>el s ® 11 . ers ' while fc be others were kept mis- ' C W. N. 
tresses, or too o d to oarry on their trade to the annoyance of their neihe 504=11 0 

hours. They also filed a map of the locality. g ' 

On the 29th September the Magistrate, by a separate order in ao „v, 
case, found as a result of his local inspection and from the evidence that 

Shown m the petitioners’ map, that there were no kept ^stresses at ! f 
nor dancing girls who were not at the same time carrying on prostitution' 

Tr "T 6ach SOt 0f defendaats some who were too old 

[289] for prostitution or were engaged in other occupations His order 


J 297=xll 
Cp. L. j. 
112 - 5 I. C 
323. 


I am satisfied from tbe evidence adduoed before me and from t u 

mys.lf that, with the exception of the eight defendanta 'named abov 0 h thehontea oi 

the remaining defendants situated in the vicinity of educational 

used as krothelg and for the purpose* of habitual prostitution and thev a™ oi 

as such to the annoyance of the petitioners acd other residents of tho L; 6 * a f ls ° mf Q 
case, therefore, falls within the purview of s 2 ols J) and ^ vicinity The 

all the defendants, except the eight, under s 3, to dt.conttnue the uVofThe^ hon^' 

as brothels or for habitual p-ostitution or as disorderly houses, within thr/a^AT 
from the date of service of this order. m three weeks 


_ A similar order in substantially the same terms was passed in the 
which was the subject of Criminal Revision No 1311. The Distri t 
Magistrate a D d the Sessions Judge declined to interfere with the orders on 
the 13th and 14th October respectively. The petitioners then presented 
separate applications to the High Court and obtained the two Rules men 
bioned on the same grounds, viz., (t) that there was a misjoinder of parties" 

that on the facts found it was not shown that any house was used to 

the annoyance of the inhabitants of the vicinity, (in) that the procedure 

of the Magistrate was irregular in that he did not limit his inquiry to clause 

(6) of soction 2 of the Act, and ( iv) that he acted without iurisdinfiinn 
m conduobing the looal inquiry. 

Babu Dasharathi Sanyal and Babu Sarat Chandra Lahiri for fcha 
petitioners. ' 

The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 

Stephen and CarndufP JJ. This case arises under the Eastern 
Bengal and Assam Disorderly Houses Act, 1907, and raises a question of 
some importance as to its proper construction. The facts relevant to the 
point before us are as follows. A complaint was made to the District Magis¬ 
trate of Rungpur by four householders, under section 5 (c) of the Act, that 
certain houses were used by the petitioners before us for the purpose 
of habitual prostitution and to the annoyance of the inhabitants of the 
vicinity, as mentioned in section 2 ( b ). The case [290] was thereupon 
made over to a Duputy Magistrate, and notices were issued to all the peti¬ 
tioners under section 2, and, it is said, under clause (6) of that section. On 
. the Petitioners appearing before him, the Deputy Magistrate proceeded to 
hear witnesses on oath on both sides, proceeding as though he were trying 
persons accused of an^offence, and then himself visited the houses of the 
petitioners and other^personsj 1 concerned. Acting oh the information he 
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1910 received from these two sources, he oame to the conclusion that the case 
Jan. ll. fell under section 2, clauses (a) and (6) and he, therefore, made on order 
—- on all the petitioners to discontinue the use of their houses as brothels, or 
Criminal f Qr habitual prostitution, or as disorderly houses, within three weeks of the 
sviBiO N. 0 f ^he serv i o0 of the order. A rule has been granted to show cause 
87 C. 287=14 why this order should not be set aside on four grounds, which we need not 
C. W. N discuss until we have settler a preliminary point, namely, whether we 
*J i= 297-M^ ave jurisdiction to deal with the matter under seotion 435 of the Grimi¬ 
er L~J. nal Procedure Code. This depends on whether the Court making an order 
112=5 1.0. under section 3 is a Criminal Court. The point has already been raised 

before the District Magistrate and the Sessions Judge. The order of the 
former is not before us ; but he refused to interfere. The latter expressed 
an opinion, which seems to have been held by the Distriot Magistrate 
also, that the Court was a Criminal Court, but, without aotually deoiding 
the point, he refused to interfere on the merits. 

The grounds for holding that the Deputy Magistrate in this case was 
a Criminal Court are that by seotion 2 of the Act'the information, which 
lies at the root of the proceedings, is to be received by a first-class Magis¬ 
trate, that is, an offioial whose character is determined by the Criminal 

• r | | ^ | 

Procedure Code, and that seotion 5 of the Aot mentions prosecutions 
under seotion 2. On the other hand, it is argued by the Deputy Legal 
Remembrancer that the only offence created by the Aot is disobedienoe 
to an ordor made under seotion 3, which is made punishaole by section 6, 
and it is contended that no Court can be a CriminalCourt unless it is deal¬ 
ing with the commission of an offence, which the Court in this case was 
not. The soheme 1291] of the Aot is that a warning may be given under 
seotion 3, and continued disobedienoe to that warning is an offenoe. It is to 
be observed that the Court that convicts under section 6 need not be the 
same as that whioh makes the order under seotion 3. Proceedings under 
seotion 2, whioh are the basis of an order under seotion 3, are, no doubt, 
described as a “ prosecution ” in seotion 5 ; but, as fresh proceedings have 
to be taken in the case of a proseouticn under section 6, the word seems 
inapt for its purpose, and cannot be taken by itself to show that a Court 
acting under section 3 is a Criminal Court within the meaning of seotion 
435 of the Code. 

Comparing the weight due to these two sets of arguments, we consider 
that the first must prevail on the ground that a first-class Magistrate is a 
Criminal Court. The meaning of the phrase depends entiroly on seotion 6 
of the Criminal Procedure Code, under whioh a first class Magistrate 
constitutes one of “ five olasses of Criminal Courts ” oreated by law, and 
there is nothing in the Eastern Bengal Aot to deprive the term of its usual 
meaning : nor can we regard the obvious soope of tho Aot, whioh we will 
consider in a moment, as having that offeot. We do not attach muoh 
weight to the word " prosecution " in seotion 5, whioh is plainly a mistake, 
as tho only proseoution possible under tho Aot is one under seotion 6. We 
consider, therefore, that we have jurisdiction to aot under seotions 430 

and 439 of the Code. 

But hore we are met with another difficulty. We agree with the 
contention of the Crown that seotions 2 and 3 do not oreate any offence, 
and that the only offence oreated by the Aot is that oreated by section 6 
Tho power conferred by seotions 2 and 3 is not a power to hold ^criminal 
trial or to take any preliminary proceedings under the Criminal Procedure 
Code. It is a power similar to the powers conferred on Criminal Courts by 

792 
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prescribe thepraceduretta? Criminal Courts a™“ to'follow ■ th ° S9 . Chap,iers 

ed, no [292] procedure is prescribed hv fu„ P p6r P r0cadur 0' s not follow- 
indicated by the last part of section 2 Ld° Pr f “® nfc Acfc> exce P t suoh as is 
these enactments, the Court in making“T* 6 ' Apart 

duty except to satisfy itself that the house? n °!' d6r ,' Jnd ? r ?0ofci °n 3 has no 

in clauses (a), (b) and (c) of section 2 This i?™ ^ US9d as described 

not manifestly improper ; but it does net J Z d °’ n any way thab is 
power to administer an oath The effect of s' 5 ? tbe Court bas an y 
By section 3 the Magistrate may summon the ntn 5 3 “ d 4 is as ^ 
show oause why a oertain use of the house should n TV, 9 ^-’ ° f tbe bouse to 
section 4, if the owner does not obev f-ho c ° b f ^ 1Scon ^ nu Qd ; by 

make an order cz parte, which must be taken ^Tmply thatT 81 ^^ 6 “ ay 
so otherwise: and consequently the owner or other Lrd ° “ &y °° fc d ° 
it is proposed to proceed, must be summoned undor ^ » aga,nsfc whom 
of proceeding to be pursued under the Act is tv, e ? fe,on The course 
sanction being given, or a report or complaint aS follows - On 

Magistrate must, if he means to proceed further^,’ UDd9r If 6 ’ 011 5 ’ tha 
other person mentioned in section 3 to show m “ on the owner or 

seotion. If he does not appear, the Magistrate mav aS d ® s ? T *bed in that 
He must then satisfy himself that the house is used pr °? eed ’ n his absence. 

2, clause (a), ( b) or (c), an d he may do this in tiv d9SCnb ® d in seobioa 
violate the ordinary rules of fairness and propriety • but^ 7 • thafc does no(j 
act only on legal evidence, and be need ? nod u, IS , nofc bound to 
administer oaths. He is not acting under the Cri^ S h9 “ ay n ° b . 

If he makes an order under seotion 3, disobedience bfi* ‘ l° d,0,al > duty, 
but proceedings to punish that offence must be takenT ^ ° ffen ° 0 : 
proceedings under seotions 2 and 3 an?must lnde P 0ndentl y of 

according to the ordinary law. All that is u be oon duoted 

under sections 2 and 3 isf therefom! tS lay 1 foundation 7 for 6 Pr0 " edings 

under section 6, and such proceedings need not and mi ll prosecutlon 
carried on in the manner appropriate to ™di£s f Uy ° ann -°*- be 

MS) on the contrary J.X 'j 1*“<»»»d 

ol importance in proceedings in the projection'of an'rffan™ k ”™ IS b “ 

importance in relation to the proceedings in this case The ^ /* Ve no 

this case have been perfectly fair and reasonable in them JT° Cee i 1DgS in 

error committed being that the Magistrate had oaths^Sm®*’-*? 9 °f !y 

witnesses, which he need not, and possibly ought not to h adm , ,nister0d fco 

result is that no case has been made out for our interferen^ T.u The 
is discharged. Qrence, and the rule 

This order will apply to Revision Case No. 1311 of 1909 

Rule discharged. 
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appellate civil. 

Before Mr . Justice Doss and Mr. Justice Bichardson. 

DUR3A PRASAD SlNGH V RaJENDRA NARA1N BaGOHI * 

[26th August, 1909.] 

Tf ZfTet Ur ^ffccllf- aiifUcting desJptions of the subject-matter of a 
grant—Lessee 'not put.in possession of specific area mentioned in the lease, ffect 

of—Mistake of fact. 

In a suit for rant at a certain rate, the lessee pleaded th *\ b * ^ 
letter addressed to him by the lessor, the latter was entitled to get rent only 
at a reduoed rate. The letter contained a definition of the reduced rental, 
roeUed the are* of the laud demised under the lease, the nature of the interest 
granted by the lease, and the instalments in whioh rents were pajaMe . 

B Held that the letter being a non-testamentary instrument, whioh purported 
to limit in future a vested interest of the value of Rupees one hundred and 
upwards in immoveable property, was not admissible in evidenoe without being 

^Ziiraj ilohinee Da s ee v. Kedar Nath Karmahar (1) referred to. 

He d also, that the mero faot that rent for some years had been reoeived at 
tho reduoed rate did not bind the lessor to accept rent at that rato in future, 
[294] inasmuch as, even if the letter had been treated as an agreement for 
reduction of rent, it was not enforceable in law, having been made without 

* cl ^ ^ 

Where there are two conflicting descriptions of the subject-matter of a 
grant or two oonflioting parts of the same description, that whioh is the more 
certain and s'able, and the least likely to have been mistaken or to have been 
inserted inafiveitently, m st prevail, if it sufficiently idontifiis the subjeot- 

matter. _ . 

Newson v Pry rr's Lessee (2) referral to. 

But where tbc?et*o elements—the boundaries and the quantity—are equally 
oertain and exaotly defined, or the boundaries are as precise and definite as the 
quantity is spooifio and exact, and there is gross divergency between the quan¬ 
tity specified and the quantity found to be inoluded within tho defined bound- 
* ar io , preference should be given to that element of the dosoription of the 
subjeot-matter whioh is more consistent with the intention of the parties to be 
oolleotod from the other parts of the deed, illuminated, if nooess.iry, by the 
surrounding o : roumstanoes and the subsequent conduct cf the parties. 

LoTii v. Tho Commissions*s for the City of Sydeney (3), White v Luning (4), 
Croghnm v. Nelson (5) and HohnOs v. Trout (6), referred to 

Where a leise is taken ot a spooifio quan ity of land within definite bound¬ 
aries, both tho lessor and the los eo, being under a common mistake that fuoh 
quantity exists within the boundaries, while io faot it is muoh less, there is no 
valid oontraot, and tho parties are entitlod to rooision thereof; but the defen¬ 
dant has the option to affirm tho oontraot, and hold tho lease for tho lo : ser 

quantity with proportionate ab.temont of rent 

Paget v. Marshall (7), Il'rnsv. Peppero.l{ 8), and Garrard v. Frankel (9) 
referred to. 

[•Overruled • 41 Gal. 493 (P.O.l Registration-Document-Letter reducing rent:: Appr ■ ; 
^ 3 Q fui 281 * Dist * 50 I. O. 647 ; Fol: 16 I 0. 52 ; Ref : 52 Cal f 95 ; - 91 1. 0. 
320=1925 A U (Gal) 1087 ; 46 I. 0 958 - 3 P. L. J 255 ; 34 M L. J 79; 
1918 P H. 0. 0. 193 ; Estoppel Ref : 16 G. W N. 496—14 I. C. 817 ; 20 0. W. 
N. 680=32 1. 0. 185. Conflicting description or property : Ref : 23 M. L. J 

97=14 I. 0. 286 ; 7 I 0 674 ]____ 

• Appeal' from Original Dooreei, Nos. 291 Mid 818 of 1907 . ag W the, decree* 

of Bjpin l’ohari Chattorjee Subordiuat, Judge of Manbhum, dated April 27, 907. 


(1) (1908) I L R. 35 0*1. 1010. 

(2) (1822) 7 Wheaton U. 8. 7. 

(8) (1859) 12 Moo. P. 0. 473 ; 14 Eng. 

B. 991. 

(4) (1876) 93 U. 8. 614. 


(5) (1845) 9 How. U. S. 187. 

(6) (1838) 7 Pot. U. S 171. 

( 7 ) (1884) 3 Oh. D. 255. 

(8) (1867) 6 Eq. 1. 

(8) (1862) 80 Peav. 145. 
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of 14 PPEA , L , by i he J pl . ain ‘ iff ’ Ra i a Durga Prasad Singh, in appeal No 291 

1.07, and by the defendants in appeal No. 318 of 1907 . J 1 ® 0 ® 

t hese two appeals arose out of a suit brought bv the AU0, 26 ' ' 

r<mb,'cesses ^d fnt^due llf t Z\ZTlZ ZIZTb TZt "““'j S”’ 

as z t “ r- - js 2 r s 410 “ 

Sion of 2 ? 5J Th f de / enc ! aafcs pleaded - inter alia > that they were in Dosses 

sion of a considerably less quantity of land than taken settlement of ht 
»< h proportion to the iinriniehed ereaTn po s“ s f „ 

that they were not bound to pay the cesses claimed under the Lse The 
defendants further pleaded that at their -solicitation tha 

interest of the plaintiff, by a hukumnama or letter dated the 22nd SS< Aijrn n 

bayan 1305 B.S. l7th of December 1898;, addressed bv the Z, 

fend ant No. 1, reduced the rate of rent from Rs 7 per bteha '°Z' 

the maurast mokuran lease to Rs. 5 per bigha, and accepted the rerf d '!! 
rent for the years 1305 and 1306 B. S. accepted the reduced 

The Court of first instance having come to the conclusion that 
letter was admissible in evidence without being registered hold t-u f ru 
defendants were only liable to pay rent at the fate of R s 5 S bLha ^ 
the 400 bighas demised in the lease. As regards the question Z 
quantity of land, the Court below held that the defendants were in 
possession of 346 and odd bighas, and that there being a provision in the 
lease against the enhancement or abatement of rent, the defendants were 
not entitled to any abatement of rent, and that they were not liable to 

pay cesses and interest as claimed. llaDle fco 

to the High*c!St deCiSi0n ^ “ d the defendanfcs appealed 

In appeal No. 291 of 1907. 

T „ r Ph Rashbehary Ghose( with him Babu Jogesh Chandra De and Babu 
Laht Mohan Ghose), for the appellant. Under the provisions of fhe 
Transfer of Property Act and the Registration Act, the letter by whioh 
the predecessor of the plaintiff reduced the rate of rent was not admissible 
m evidence: Btro; Mohwee Dasee v. Kedar Nath Earmakar (1) I also relv 
on the cases of O’Cmnor v. Spaight (2) and Subramanian Chettiar r29Bl 
v. Arunachalam Chettiar (3). The letter is a part of the lease ; it aualifies 
the lease : see Shephard and Brown’s Transfer of Property Act Daee 4 Rq 
and the cases of Ex-parte Hall (4) and Badha Baman Chowdrv r 
Bhowant Prasad Bhowmik (5). The case of Satyesh Chunder Sircar v' 

Dhurvpul Singh (6) is distinguishable from the present case. Besides the 
agreement for reduction of rent as evidenced by the letter was void’ for 
n an t of consideration : Morgan v. Bainsford (7) and Fitzgerald v. Lord 
Portarlington (P). The plaintiff was entitled to claim interest, inasmuoh 


U) (19081 X L. R, 35 Cal 1010. 
U) (1804) 1 Boh & Lef. 305. 

18) (1902) 1. L. R. 26 Wad. 608. 
(*) (1879) 10 Oh. D. 615. 


(6) (1901) 6 C. W. N. 61. 

( 6 ) (1896) I. L. R. 24 Cal. 20. 

(7) (1846) 8 Ir. Eq 299. 

(8) (1886) 1 Joce* (Irish) 481,436, 
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as there was do valid tender : Jagat Tarini Dasi v. Naha Gopal Chaki (1) 
and Knva Smdhu v. Annadz Sundan (2). The defendants were bound 
to pay cesses to the plaintiff, unless they could show that they had 
already paid them to the Collector ; but there is no evidence of suoh 

payment. 

The Advocate-General (The Eon'ble Mr. S. P. Sinha) (with him Babu 
Ram Chandra Mazumdar , Babu Tarak Chandra Chuckerbutty and Babu 
Eemendra Nath Sen) for the respondents. The letter, dated the 22nd 
Agrahayan 1305 13. S., is admissible in evidence. To the present case the 
English oases cited have no application. The case of Biraj Mohinee 
Dasee v. Kedar Nath Karmahar (i) in no way detracts from the authority 
of the case of Satyesh Chundcr Sircar v. Dhunpul Singh (4j. The 
subsequent written agreement to abate rent did not amount to a creation 
of a new lease ; it was merely a variation of the lease, and, therefore, 
registration was not necessary. A suit for .rent is not a suit for land. 
The cases of Obai Gounian v. Ramalinga Ayyar (5) and Ltni Madhub 
Qorani v. Lalmoti Dassi (6) support my contention. 

'Ihe plaintiff is not entitled to the royalty claimed, for we 
tendered the rent for previous years and he refused to accept it. 
The Subordinate Judge also considered the defendants wealthy 
enough to pay the rent whenever ’demanded. The [297 j question of 
the payment of cesses was not raised in the lower Court. 

Dr. Qhose , in reply. I rely on the provisions of the Registration 
Aot and the Transfer of Property Aot, and my submission is that, if wo 
could do away with the terms of a registered lease by an unregistered 
agreement, by successive unregistered documents, all the terms of suoh a 
lease might be thus varied. 


In appeal Mo. 318 of 1907. 

Mr. Sinha , for the appellants. The question is, whether the defen¬ 
dants are to have cortain acres of land or a ceitain plot of land within 
specified boundaries. The conduct of the parties shows that the dominant 
intention of the parties was that they should bo governed by the area. 
The defendants are cntitlod to have possession of the full quantity of 400 
bighas of land specified in the lease. I rely on the casis of Imambandi 
Begum v. Kamlcsxoari Lcrshad (7) and Jarao Kumari v. Lalcnmoni (8j, 
Thoy aro also entitled to an abatement of rent, inasmuch as the evidence 
shows that they are in possession of only 275 bighas , and have been prac¬ 
tically eviotod from the rest of the land : Siba Kumari Dcbi v. Btprodas 
Pal Chowdhury (9j. Rcrriok v. Sixby (10) and Llewellyn v. Earl of 

Jersey (11). , ...... 

Dr. Ghose , for the respondents. There is no question of eviction 

from the demised land. The boundaries given in the lease are not uncer¬ 
tain, nor is the lease ambiguous; the rights of the parties must be govern¬ 
ed by it ; see Norton on Deeds, page 220, and also Kazee Abdool Mannah 
v Buroda Kant Banerjce (12), Nunda Laid Mukhcrjee v. Kymuddtn Sar- 
dar 13) and Satyendra Nath Thakur v. Nilkaniha Smgha (14). Aoreage 


(1) (1907) I. L. R. 94 Oal. 805, 924. 

(2) (1907) 1. L. R. 85 Cal. 94, 50. 
(8 (190?) I. L n 8*j Cal. 1010. 

(4) (1S9G) I. L. R. 24 Cal ‘*0. 

(6) (1898) I. L. R. 22 Mad. 217. 

(0) (1898) 6 0. NV. N. 242. 

(7; (1894) I. L. R. 21 Cal. 1005. 


(S) (1890) 1. Xj. R. 18 Oal. 224. 

(9) (H08)12 0. W. N. 787. 

(10) (1867) L R, 1 1\ 0. 486, 452. 

(11) (184*3) 11 M. & \Y. 188; 63 R.R. 569. 

(12) (1871, 16 W. B. 894. 

(13; (1905) 9 C. NY. N. 886. 

(14) (1898) 1. L. R. 21 Oal 888. 
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37 Cal. 299 


iitstz 1 bX%° « «* t - "»■ - 

4 ,ea - 9 

ment ThL tn , defendants are not entitled to anv abate A pp M.LATH 

and Earl of Durham V ‘ tho ° cban P ^a (5j 

Besides, their claim to abatement is barred l! i ! P ?°f- “V contention. 37 C. 293=10 
D„,a f»3‘, “S. S "• " be “ lb »y ™» P»‘ in possession: *«■ a M, 

PooL BeC, Lu s 'Z{«T Ckuchrirntt, r. 

o.u/ouS ,8PlJ - »••«- *«“«*. .si, is a recurring 

DoSsJ. These two appeals a,iso oot oi an nnfinnT 
of rent due „ 0 d.r a mau,a™m,U,a,i Z°‘ jlZ °J ,m ZT”* 

1301, corresponding to the 3rd December JfiQd. a ^ Agrahayan 

Mouza Dubari belonging to the plaintiff. The arrc-ars^lafmeT 11 ^ ' n 
years 1307 to 1312 at the rate of Rs 2 Pftn n«r are for tQe 

interest for overdue instalments. The defence raisTby tbfdW 

is that at their solicitation the predecessors in interest of the nUin?-ffh® 

7th December 1 898 addressed by defendanTN? l^r d° ^ 

ea e se ra toRs" nt ? Tl ^ md iQ ^^asi LkuZr, 

ofR, 9 fnn P6 I btgha l faX6d thcannual rental at Rs. 2,000 £ he„ 
of Ks 2,800, and accepted the reduced rent for the years 1305 anrl m 

they further pleaded that in pursuance of the terms of the lease the plain ’ 

tiff had put them in possession of a certain defined area as hflinc n, P 

emised ; that they carried on their mining operations within^hat area 

and expended large capital ; that thereafter the plaintiff, in the year 1902 

been finally decided by this Court on appeal that under the lea=e they are 
not entitled to any lands beyond the thak boundaries of the Mouza on the 

th ° fl rt „ h ' W ® St . a ° d soufch , ; that the e£fect of this decision has been to reduce 

LTt ! ‘TJ th ,*‘ “r r °» ly *° «'««»»iw? 

hat they are entitled to a refund of the bonus, rent and interest- that 
they duly tendered the rent pa>able by them, but that the plaintiff refused 
to accept the same; that, consequently, they are not liable to pay any inter- 

at!’ xu d ’ IaSt1 ?’ that the> ’ duly paid the cesses directly into the Collector- 
ate The sanad or letter, dated the 7th December 1898, was not registered 

and hence the question whether the defendants were entitled to claim 
reduction of rent depended upon the further question whether that letter 
a dm i ssible in evidence. Xhe Courfc b0low has 

“ the affirmative; and has held that the defendants are only liable to pav 
rent at the rate of Rs. 5 per bigha on the 400 bighas demised under the 
lease, or in other words, at the rate of Rs. 2,000 per annum. As regards 
the other question, whether the defendants are in possession of 274 binha « 

of? 4 °fi e ’!i b ^ 8 T ,i 1 . belOWbaSheldtbat khe defendants are in possession 
w dab and odd bighas excepting a small quantity, namely, 1,600 square 


(1) (1847; 1 De G. & 6m. 1. 88. 

(2) (1847) 2 Fhill. 338. 

(3) (18,8) 9 Ch. D. 108, 109. 

(4) (1889) 41 lh.D. 108. 


(5) (1880) 7 0. D. B. 511 . - 

(6) (1865) 84 Beav. 811. 

(7) (1885) I. L. R. 11 Oal. 284. 

(8) (1878) 2 0. L. R. 5. 
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4 nno feet, and that there being a provision in the lease against any enhance- 
Am 26 ment or abatement of rent, the defendants were not entitled to an 
- abatement of the rent of Rs. 2,000 per annum; and, lastly, that the 

Affeli ate defendants are not liable to pay cesses or interest as claimed. The Louit 
ClVI1 ' - below accordingly decreed the suit in part and dismissed it as to the rest 

87 C. 293c: 10 of the claim. 

C. L J. 570= From this judgment and deoreo both parties have appealed to this 
4 1.0.7)8. Court, each of them chalk aging bhe adverse findings of the Couit below. 

The plaintiff has preferred appeal No. ^91 of 1907, and the defendants 
have preferred appeal No. 318 of 1907. In appeal No. 291 of 1907 the 
cardinal questions for consideration are, first, whether the letter, dated 
the 7th December 1898, is admissible in evidence without, registration; 
and, secondly, supposing that it is admissible, whether it is founded on 
good consideration, so as to be enforceable, lhe letter is addressed to 
defendant No. 1 and is in these terms : ‘ 1 That you are in possession and 
enjoyment of 100 bighas of land in Mouza Dabaru in Pergunnah »lharria, 
and have previously [300] taken mokurart settlement of the same, at an 
annual rental of Rs. 2,800. But being unable to bear the annual rent of 
Rs. 2,800, you have filed an application before me for {king the viokurari 
rent for the 400 lighas at Rs. 2,000 by reducing the rate to Rs. 6 per 
bigha, on the.ground that on most part of the said coal lands there is no 
coal fit for use, and the coal that exists in the remaining land is nob sale¬ 
able as steam coal. Ycur prayer being considered reasonable, the 
mokurari rent for the said coal is 6xed at tho rate of Rs. 5 per bigha per 
annum, i.e , at Rs. 2,000 per annum for the said 400 bighas with effeob 
from bhe 1st Baisak 1305 B. S. M The letter goes on to state that the 
rents are payable in three instalments, namely, in the month of Siabao, 
Agrahayan and Chaitra, that interest; on overdue instalments is to be paid 
at the rate of 2 per cent, per mensem, and in the event of three con¬ 
secutive instalments being unpaid, the concession as to rate of the rent 
shall cease and the terms of the original lease would revive. 

On behalf of the appellant it has been contended that this letter is a 
non-testamentary instrument whioh purports to limit in future a vested 

interest of the value of Rs. 100 and upwards in immoveable property, and 
that its registration is therefore compulsory under section 17, clause f b) of 
the Registration Aot, 111 of 1877; and that not being so registered it 
cannot, under section 49 of that Aot, be accepted as evidenoe of any 
transaction affecting any such property. I think this contention is well- 

founded. 

Besides a definition of the reduced rontal, tho dooument contains a 
recital of the area of land demised under the lease, tho nature of the 
interest granted by the lease, and the instalments in whioh the rents 
were payable. In other words, all the essential elements of a lease 
are contained in it. I think, therefore, the case is dose upon the case of 
Biraj Mohinco Dasce v. Kedarnath Earmakar (1), where a petition 
of compromise filed in a criminal proceeding, and containing the 
essential elements of a lease, was held, for want of registration, in¬ 
admissible in a suit for rent based upon it. But even it it be treated 
[80l] merely as an agreement for reduction of the rent, it is in effect an 
agreement purporting to limit an interest in immoveable property. It has 
been held that a covenant by a lessor for an abatement of rent is within 
the Statute of Frauds, for the agreement is for a release of a part of the 

(1) (1D08) I. L. B. 86 Cal. 1010. 
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rent [see Dart on Vendors and Purchasers, 7th Edn Daees 219-SPm an A 
h ^ ra , or , 6 , affe0fcs an interest in land : see O'Connor v! Spaight (i). It has Aua° 9 26 

is J 1 *V ^ Varte ^ tbat an a g r0Q menh to charge future rent —- 

nn™i° ntra f°ru Ch c rg ' Dg an interesfc in land, and therefore falls within the ap *bllatb 
purview of the Statute of Frauds. b0 Civil. 

bv «.T« h o fe aD a f r0e “ en,i wbich aff,3cts incidents of the tenure created 870193-10 
ho y idi r ’nd 0 :?, ° her WOrdS - Whicbf0rms - part Of theterms of theC °'^3 3 70= 

^IopI S f d u the ! 0aS0 ' ,s nob admissible without registration follows 4 *• 0- 7i8. 

PHvvV r ° m u h9 r o H u decidcndi of the judgment of their Lordships of the 
ivy Council m Subramaman Chettiar v. Arunachalam CkettiaAs) I n 

hat case the less 0 e, under a reversionary lease, executed on the 4th July 

18.5 but which was to come into operation in 1912, after the exnirv of 
some leases affecting the same property then subsisting, verbally agreed 
in consideration of the lessor granting him the lease to pay to the litter 

he sum of Rs _ 500 a monbh for a pQriod o{ fcen frQm j lgg5 

the lessor to the lessee. Their Lordships, after quoting the provisTons of 

7m Evid6Q09 Aofc ' secbion17 o£ the RegisSion AoS 

J 11 0f K ie7 ^ and sections 105 and 107 of the Transfer of Property Act 

thus observed : The agreement for the payment of Rs. 500 a monlh for 

fr ° m Ju y 1895 1<3 in no way inconsistent with the lease of the 
4th of that month. Its provisions form no part of the terms of the holding 

under the lease ; their effect will be exhausted some years before the leasf 

takes effect. The payment bargained for is no charge on the property • it 

is not rent, nor recoverable as rent, but a more personal obligation 

collateral to the lease. Their Lordships C302J are of opinion that the 

agreement was not affected by section 92 of the Evidence Act and that 

there is nothing in the Registration Act, or in the Transfer of Property 

Act, which required that it should be registered as part of the lease. In 
the course of the argument before their Lordships, Lord Davey said —“ it 
^' e, \ tbe agreement) had nothing to do with the incidents of the tenure. 

It did not affect the incidents of the tenure in any way.” It is quite 
manifest, from the reasons I have just quoted, that if the agreement varied 
or affected any of the terms of the holding under the lease, or in other 
• words, any of the incidents of the tenure, and above all, if it varied the 
rent, it would, in their Lordships’ opinion, attract the provisions of the 
-Eogistiation Act and the Transfer of Property Act. An application of the 
same principle to the case of a mortgage is illustrated in the case of Ttka 
r- am v - The Deputy Commissioner of Bara Banki (4) where the mortgagor 
had by a separate unregistered rukka or written promise agreed to pay to 
the mortgagee interest at a higher rate than that stipulated for in the 
mortgage. Their Lordships of the Privy Council held that this unregister¬ 
ed document, which could not affect the property, could not control the 
original mortgage, so as to fetter the equity of redemption arising under it. 

If it were open to the parties to alter any of the terms or incidents of a 
lease by an unregistered instrument, it seems to me that the result would 
be that they would be capable of altering every one of the terms of the 
lease by separate unregistered documents, so that all the incidents of the 
original lease would vanish, and the rights of the parties and the incidents 
of the lease would be regulated entirely by unregistered documents. This 

/4 \ / _ ~ _ ! ~ -* 1 - ■ * ■ - — ‘ ‘ — 


(1) (1804) 1 Bull. & Lef. 805, 306. 
.2) (1879) 10 Ch, D. 615. 

(8) (1902) 1. L. R. 25 Mad. 603 ; 
It- B. 29 I. A. 188. 


(4) (1699) I. Li. R. 26 Cal. 707 
L. R. 26 I. A. 97. 
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inevitable consequence has been very forcibly 6 “ ph ** Z , ed 0 b 0 fF r Tu" s in 

with reference to the analogous provisions m the Statute Fr ^ ds 

Sanderson v. Graves (l), where he said- unless a °° fc . ' tS^the 
necessary in every case of alteration, it is required in none so that in the 

name of alteration, something wholly different might be established 

[303] Much reliance has boon placed by the respondent upon the 
oases of Safi ash Chnnder S>rtar v. Dhunpul Singh (2J and Bern M adhub 
Goraini v. Lai Uoti Dassi ( 3) In the first case the defendant in a suit 
to recover arrears of rent pleaded that ho was entitled to a reduction of 
the rent on the basis of an unregistered agreement with the plaintiff. 
This agreement, however, was admitted in the plaint in a previous bint 
against the same defendant. Ihe learned Judges held that as e a^ree 
ment was proved by the written admission of the plaintiff, 1 was no 
necessary for the defendant to use the unregistered agreement . in support 
of his case; but they clearly intimated that if the defendants P 
rested solely on this unregistered agreement it would have failed, the 
document being inadmissible for want of registration. 

In the second case, oral evidence was held to bo admissible, not for 
the purpose of varying the rents specified in the kabuliat , but for the 
purpose of showing that the agreement embodied in the kabultat was 
never intended to be acted upon or onforced. That is wholly different 

from what is sought to bo done hero. 

On the second point, I am of opinion that the agreement for reduc¬ 
tion of rent is not enforcible, inasmuch as it was made without considera¬ 
tion. The defendant No. 1 admits in his depositions in the present suit, 
as well as in the previous suit, that the plaintiff’s predecessor in title 
granted the reduction of rent out of favour. The mere fact that rent for 
the years 1305 and 1306 has boon received at the reduced rate does not 
bind the plaintiff to accept rent at that rate in future. The transaction 
amounts to no more than an indulgence on the part of the lessor, whioh 
might bo put an end to at any time: see Crowley v. Vittu (4), Fitzgerald 
v. Lord Portarlinqtonib ), whero rent at the reduced rate had been reduc¬ 
ed for throe years, and yet the agreement was hold not binding as being 
wholly without consideration ; Morgan v. Rainsford (6), Radha Raman 
Ch'tvdry v. Bhowani Prasad B ; io ivmik (7). 

1304] With regard to the liability of the defendants to pay the 
oesses, I am unable to agreo with the Court below. In the lease the 
defendants oxpressly covenanted to pay, besidos the fix<d rental, tho road 
and publio works oe'ses and other taxes and cesses payable by them. 
Consequently, thoy are bound to pay the ces^O' to the plaintiff, unless 
they can show that thoy liavo alroady paid them to tho Collector. They 
have adduced no evidonoo whatever in support of their bare statement. 
The Court below is not right in assuming that they are paying tho cesses 

to thoiColloctoT. 

The quostion as to whether there was proper tender or not of the 
rents for the years in suit oannot properly be determined until the claim 
of the defendants for an abatement of tho annual rent on tho ground of 
diminished area is deoidod. This,'however, forms tho subjeot-matter^ot 
the other appeal to whioh I must now turn. 


(1) (1876) b. R. lOF.x 294. 

(2) (1896) I. L. R. 24 Cal. '20. 

(8) (1898) G 0. W. N. '249. 

(4) (1869) 7 Ex. 819; 88 R. R. 664. 


1 5) (1895) 1 Jones Jri-h) 481. 
(6) (1945) 8 Irhh Eg. 399. 

7) (1901) 6 0. W. N. 60. 
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The questions involved in this appeal are, first, what is the true 10(10 

extent of the subject matter of tfie demise created by the m knrari - ado 28 

maurasi kabuliat, dated the 3rd December 1894 ; secondly, if the answer — 

to this question be in favour of the defendants, whether they are entitled *»«<&**■ 
to an abatement; of rent. Civil*, 

Upon vihe first question, the contention of the defendants is that 37 0 "293=10 
they are entitled to the coal underneath the full quantity of 400 bighas C. L* J ST0« 
of land specified in the lease. The contention of the plaintiff, on the 4 1-0. 713 
other hand, is thab the defendants are entitled to the ooal underneath 

such quantity of land only as is contained within the boundaries describ¬ 
ed in the schedule to the lease. 

The solution of this controversy between the parties depends on the 
true construction of the words of the kabuliat. The material words of 
that document are as follows “I having applied to get from you a settle- 

£ enfc ,AA th ? n 7 ghbso£ „ cubblQ g> raisi °2 and selling, etc., the coal underneath 
the 400 bighas of land described in the Schedule below within 
Mouza Dobari, Pergunnah Jherria, recorded in Towji No 8 of the 
Collectorate of the District Manbhum, and which is within the zemin- 
dari owned and possessed by you in ancestral right, and you having 
L305J granted my application, I hereby execute in your favour a mokurari 
permanent maurasi kabuliat for 400 bighas of land as per boundary be¬ 
low within the said Mouza, and which, (that is, the said 400 bighas J after 
having been marked out by you, I shall enclose by putticg up masonry 
pillars at my own cost, in consideration of your taking from me Rs. 8,400 
as salami and fixing an annual mokurari rental of Rs. 2,800 for the rights 
in coal under the said 400 bighas of land , and I agree that year after year 
and according to the instalments I shall pay to you into your zemindari 
cutchery every year in three instalments a fixed rental, and also the road 
and public work cesses and other taxes and oesses payable by me according 
to law that may be imposed in future by Government, namely, in Sraban of 
each year Rs. 900 and in Chaitra Rs. 1,000 out of the rental fixed ; and after 
taking dakhilas for the same, according to the usage in vogue in your serishta , 

I shall thereupon enjoy and continue .to enjoy from generation to generation 
all the rights in the coal under the 400 bighas by cutting, raising and sel¬ 
ling the same after making the said coal fit for the market, and vested with 
the power of gift, sale and all kinds of assignments of the same according to 
pleasure. The rental fixed shall never, on any account, be varied. I shall 
surround the boundaries of the settled lands by erecting masonry pillars 
which I shall keep in regular repairs at my cost." The schedule of the 
boundaries is thus stated--“on the south, boundary line of Monza Fateh- 
pur as per thak ; on the west, boundary line of Mouza Jheria Khas as per 
thak ; on the east, border of the 100 bighas of land settled with Gopal 
Krishna Roy and others and the Chutkari Jore (streamlet); on the north 
boundary line of Mouza Bherakata as per thak and the Chutkari Jore 
(streamlet 1 .” 

“Right in the coal underneath the 400 bighas of land within these 
boundaries.” The kahuliat also recites that it is executed on receipt of a 
corresponding patia from the lessor. This patta , however, has not been 
produced and nothing turns upon it. 

It is admitted on behalf of the plaintiff that the lease in respect of the 
100'bighas of land in favour of Gopal Krishna [306] Roy and others, the 
border of which land was mentioned as forming part of the eastern boun¬ 
dary of 1 the demised land was, as a matter of fact, not executed until soma 
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ume afterwards. In the year 1895 an officer of the plaintiff demarcated 
1909 on his behalf on the spot an area as beTng the 400 bights purported to be 
Aua. 96. demised under tbu lease, and it was thereupon enclosed by the defendants 
~~ by pillars; but this area, as will ho seen later, was on actual measurement 
PP Civil. * held in September 1902 found to consist of 316 highas 4 ccttahs 4 chittaks, 
— On the 26th April 1902 the plaintiff brought a suit, being No. 41 of 1902] 
37 0 293=10 i n the Court of the Subordinate Judge of Manbhum against the present 
G j L | J c * defendants for a declaration that the latter had over stepped the western 

boundary line mentioned in their lease, and were in wrongful possession 
by outting coal underneath the lands comprised within the boundaries 
specified in the third schedule of the plaint in that suit, and for a perpe¬ 
tual injunction restraining them from cutting and raising coal from the 
disputed land and also for substantial damages. The area of the disputed 
land was found by the Civil Court Amin to be 50 Hghas 18 corahs. The 
ground upon which the plaint ff asserted that the defendants had trans¬ 
gressed the boundary line was that the boundaries of the land demised to 
the defendants on the north, west and the south wore the boundary lines 
of the border mouzas according to the respective survey maps and not 
according to the thak maps of those mouzas. 

Both the Court of fir c t instance and this Court on appeal held that, 
upon the proper construction of the description of the boundaries in the 
lease, the contention of the plaintiff was untenable, and that the bounda¬ 
ries on the north, west and south wero the boundaries of the border 
mouzas according to tho thak maps of those mouzas. The result of that 
decision was that the defendants wore held to have unlawfully dug out coal 
from underneath 1,600 squaro feet of land situated outside the thak bound¬ 
ary on the wesb; but under the deoree made in that suit they were simply 
restrained by an injunction from overstepping the thak boundary line, and 
the rest of the plaintiff’s claim was dismissed. 

[307] A Civil Court Amin was appointed in that suit to measure the 
lands then in dispute, and to relay on the spot the survey and thak maps 
of mouza Dobari, the Mouza situated on the west of the demisod land. 
He showed in his map the respective ' position of tho thak and survey 
lines of that mouza. The defendants pointed out to him the situation and 
extent of the land of which thoy had obtained possession in 1895 accor¬ 
ding to the demarcation made by tho plaintiff's officer. Tho position of 
this land was also delinoated in his map, and its extent was found to bo 
346 biqhas 4 oottahs. The western limit of this land, which was pointed 
out by the defendants as being then in thoir possession, is considerably 
to tho wesb of the eastern thak boundary line of mouza Dobari, and simi¬ 
larly the northern limit of tho lands then pointed out to the Amin is much 
further to the north of tho northern thak boundary lino of mouza 

Dobari. 

It is evident, therefore, that in consequence of tho decision in the 
last-montioned suit tho area of the land now in the possession of the 
defendants is much loss than 346 high as 4 cot ahs. I find myself unable 
to agreo with the learned Subordinate Judge that the defendants are in 
possession of 346 highas 4 cottahs. True, there are doubtless certain 
passages in tho judgmonbs of tho Court ofjfirst instance and this Court 
which may lead to that inference; but I think those passages proceeded 
upon a misapprehension of tho report and the map of tho Civil Court 
Amin. The precise area of which tho defendants wore then in possession 
was not at all the subject of consideration in that case. The Civil Court 
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fha'deSl T SUr fu th ° land inthe preyious suit has been examined by 

uif -1 ■ ^ da K tS 1 1 the presenti smt - Se proves that the area of the land lgnq 

boindanel o 0 f Un the ri H S ' T determine 0 d the previous suit as the Auaae. 

The , MnHff [ „ .! S6d P remif6S - > s 27 5 l ighas 3 cottahs 10 chittaks. ~ 

-Ibe \ laintiff has adduced no counter-evidence on this point. Appbllaik 

Consequently the result is that the quantity specifically stated in fUn - 

lease is 400 bighas, whereas the area contained within fh« h a • 37 0 . 293=10 

mentioned therein is 275 bighas odd only “ ^ boundaries \\ J 870= 

[308] Returning now to the question of the true construction of 
the subject-matter of this lease, the primary canon of interpretation of a 

boundaries of the land conveyed and the description of the quantitv 
unquestionably, is that the description of the boundaries if if io 
and accurate, dominates the description of the quantitv see Ti P recise 

f “ry °?l JerS A) o J ’ iu Ck ^ u nt H re l2/l ' i0Wen v ‘ 2 TUefiu Ltd. (3 Twelver 
v. Walker 4). On the other hand there is a supulemenfarv * » 

well established, thouge instances of its application are mulh less frequent 

than those of the other, that if the description of the boundaries is vacuo 

and uncertain, it yields to the description of the quantity: see Herrick v 

Sixby (5), Davis v. Sheperd (6), Mellor v WalmesLpu (7) n 

Struben (B,>. Newsom v. Pryorr’s Lessee (9J and Ainsa v. £7. S. (io). ^ ^ 

These two canons are in fact illustrations of, and may be summed 
up in, a more general principle that where there are two conflicting des 
criptions of the subject-matter of a grant, or two conflicting parts of the 
same description, that which is the more certain and stable and the least 
likely to have been mistaken or to have been inserted inadvertentlv 

must prevail, if it sufficiently identifies the subject-matter tNewlZl’ 
ryorr s Lessee ( 9J. This, again, is not a rule of law and hence inflexi' 
bie in its character, but a mere rule of construction, which serves as a safe 
and almost infallible ^uide in determining the intention of the parties 

which is the touchstone of true interpretation. Indeed, it is all-control’ 

ling and predominates over all the elements of description of the subject- 
m&tjfcor. 

The present case, when carefully analysed, presents features 
SO peculiar fchafc neither of the two canons I have just inrti 
enable us to solve the difficulty. Here the two elements — 

r»nm boundarie f . a “ d * b0 . quantity are equally certain and 
L809J exactly defined. The boundaries are as precise and definite as the 

quantity is specific and exact. But there is a gross divergency between 

the quantity specified and the quantity found to be included within the 

defined boundaries. In a case of this kind, preference ought to be given 

to that element of the description of the subject-matter which is most 

consistent with the intentions of the parties, to be collected from the 

other parts of the deed, illuminated, if neoess'ary, by the surrounding 

circumstances and the subsequent conduot of the parties : see Lord v 


(1) (1843) 11 M. & W. 183; 63 R. R. 
669. 

(2) (1845) 12 0). & Pin. 151. 

(3) (1898) 2 Oh. 651; [1899] 2 Ch. 809 
(4:) (1819) 4 Wheaton U. 8. 444. 

(6) (1867) L. R. 1 P. 0, 486. 


i(6) (1866) L. R. l Cb. Add. 410 

(7) (1905] 2 Ch. 164. 

(8) [1902] A. 0. 454. 

(9) (1828) 7 Wheat U. 8 7 

(10) (1896; 161 C. 8. 208, 229. 
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Commissioners for City of Sydney (1J. White v.Luning (2), Croghamv. 
Nelson {lj, Lid -es v. dout (4J. We have, therefore, to ascertain upon a 
proper and reasonable construction of tbo language of the lease, what the 
AFVBLLjTB dominant, idea and r* al intention of the parties was in regard to. the extent 
Q |YlL - 0 { j ts subject-matter. It is quite clear that, so far as situation of the 
17 C 293=10 land demised is concerned, apart from any question us t,o its true extent, 

0 L. J 570= it is land situated in mouza Dobari and within the thak boundaries 
» 10.713. of that mouza, because the description of the boundaries shows that it is 

circumscribed on three sides by the thak boundaries of the border 
mouzas, and on one side by a physical boundary, which again is 
situated inside that mouza. It is equally clear that the demise, prima 
facie, is of the coal underneath the 40U bighas of land, which 400 bighas 
are described in the schedule appended to the lease, and nob of the coal 
underneath the lands described in that schedule, followed by an approxi¬ 
mate statement of the area contained therein. This is merely an element 
to betaken into considoratirn m construing the lease and is by no moans 
conclusive. Then follows a very important olause, and that is, that the 
situation of the 400 bighas is to be marked out by the lessor on the 
ground, and it is to be then enclosed by tho lessee by means of masonry 
pillars erectod at his own expense. It is manifest therefore, that the 
lessor reserved to himself the right of marking out tho 400 bighas demis¬ 
ed under tho lease, and that it was after such demarcation, and nob until 
then,that [310] the lessee was to go into possession of the land. This 
olause negatives the idea that the lessee was to find cut for himself the 
land within the boundaries defined in the schedule and take possession 
of such land, and necessarily points to the inference that the description 
of the boundaries was a subordinate element in the estimation of the 
parties. The rent reserved is Rs. 2,b00, which is exactly seven times 
the number of bighas mentioned in the lease, i. c , at the rate of Rs. 7 a 
btgha, and the salami or premium is Rs. 8,400, which is exactly 21 
times tho same number of bighas , *. c., at the rate of Rs. 2i per bighci . 
That the rontal was to bo fixed at the rato of Rs. 7 per bighci per annum, 
and tho premium at three times that rate, is corroborated by the language 
of the receipt exeoutod on the 14th Agrahayan 1301, corresponding to the 
29th November 1894, that is, four days before the date of execution of 
the lease by tho plaintiff's predecessor in favour of the defendant No. 1 
whereby the former acknowledged receipt of a sum of Rs. 7 000 as pay¬ 
ment in advance on account of premium. A statement contained in a 
contemporaneous document undoubtedly furnishes a legitimate aid to 
construction I see the observations of Sir Gioigo Vessel, M. R. in bynith v. 
Chadwick 16) and Anderson's case RJJ. The case of Leggott v. Barrett 
(7) does not touch the point. 

The next clause which has an important bearing upon the construc¬ 
tion of this lease is the one which provides that the rental so fixed 
*' Qp a |i nover on any account be varied.” If the intention of the parties 
was that tho coal below the land comprised within the specified boundaries 
should bo demised, the exact aroa whereof was at the time indeterminate, 
and hence unknown to both parties, it is only reasonable to expect that 
they would, for the purpose of safeguarding their respective interests, take 
paitioular care to insoit in the lftise a clause to tho _effeoUhat, in case the 


(1) (185.1) 11 Mio. 1’. 0. 178, 49G. 
,9) (1670) 93 U. B. 611. 

18 ) (lb-45) 8 llow. U. B. 137. 

( 4 ) (1388) 7 P«t. U. B. 171. 


(6) (1363) .0 CU. D. 37, 61, 33. 
»6) U677) 7 Oh. D. 75, 99. 

(7) (1860) 15 Oh. D. 806. 
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area included within the boundaries be found on 

exceed 400 biyhas, the lessee would bo liable to mv an i mea?u I emont to 1S09 
proportion to the increased area and oo tersely in AD0 - 26 ‘ 

on actual measurom nt to be iess' thm-J Q caSt ;^ the area be found - 

• Bin ««„ i„ tbe ijt 1s t“is w “L te t L c t 0, rit°„i 

evir land Cj T^r^SSS.^r^, 

calculated at a certain rate per bigha. The absence of such a clause and 

£Sr?r 

a unknown to the parties at the time of the lease Tha fnllnwinrt i 
towards the end of the document, namely You arl not S l/i 1 ' 6 

natter ^ ?*■ T™ “ ° £ f^anV 0 £ 

matter, also tends in the same direction. 

Havingregard generally to the whole tenor of the lease and thn 

th a 0 t"il' m6n T ed CkU r iQ parblcular - ic is difficult to resist the’concision 
hat the parties were dealing with something clear, definite and certain 

certaffi 8U v at,D hl ^i^ r ‘ 8htS u“ bhat baS ' S ' and nob on the basis of an un¬ 
bound ’ varlabl ® clement s uoh as the area, even if included within definite 
boundaries would necessarily be. 

in thf°, re T«, tb ® wor(iin 2 o£ tb e Prayer and of the schedule of boundaries 

eads tn 7 V* plainbiff in bhe previous suit No. 41 of 1902 also 

icaas to the same conclusion. 

This brings me to the consideration of the second question namoiv 
whether, if the first question be decided in favour of the defend’ants, they 
are entitled to reduction of rent in proportion to the area now in their 
possession. Now, though there is no express covenant to that effect in the 
lease, neveitheless the parties having adjusted the annual rental on the 
oasis of the speoihe area of 400 biyhas, and the plaintiff having failed to 
put the defendants in possession of teat speoitic area, 1 am of opinion that 
be defendants are entitled to a propoitionate reduction of rent, i have 
already stated in dealing with the first question that the plaintiff expressly 
assumed the obligation of marking out the position of the 400 biyhas 
as a condition precedent to the entry of the defendants on the land. 

Ibis obligate, coupled with the adjustment of the rent on the basis 
Lol2J of the specific area, necessarily implies an undertaking on the part 
of the plaintiff that, in case he fails to place the defendants in possession 
of the entire quantity of 400 biyhas , he shall have no right to claim the * 
full rent, but only such rent as may be chargeable for the area over which 
he may be able to put the defendants in possession. 

The essential facts in the case of Imambandi Begum v. Kamleswari 
Per shad (1) are somewhat similar to the facts of the present case, and the 
decision of their Lordships of the Privy Council in that case seems to me 
jo k Q conclusive on the present question. In that case, both the 
lease and lessee bona fide believed that the lessors had a much 
larger share than they really owned. The demised share formed 
Part of a larger share, in respect of which a separate account 
bad been opened in the Collector’s register. This latter share was 
soon after sold for arrears of revenue payable in respect of it. The 
lessee brought a suit against the purchaser at the revenue sale for 
Possessi on of the share in respect of which he had taken a mokurari 

- * . . ■« ■ - ■ . I, ^ 

fl) (1694; I. h. R. 21 Qal. 10CI. 
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1909 lease. The lessee ultimately succeeded in taking possession, though ot a 
AUG. 26. much smaller share, lie then sued the purchaser at the revenue sale, 

- ■who stood in the shoes of hi c lessors, for mesne profits. The purchas- r 

A pp -- T * pleaded that he was entitle.! to set ott the full rent payable under the 
1 1 * m kurari lease. Their Lordships of the Privy Council held that “ though 
37 C. 293 = 10 this was not a eftso of eviction of the lessee by the lessor, for the lessee had 
C. L. J 570= n ot been put in possession by his lessors, yet the lessee was in a simila c 
4 I. C. 713. position t 0 having boon evicted from that part, and there is the same equity 

for apportionment as in a case of eviction.” The true legal theory on 
which this equity rests is fully expounded in the leading case of Paget v. 
Marshall flj. In that case there was fundamental error as to the identity 
of the subject-matter of the lease on the part of the lessee if not 
on the part of the lessor too. Bacon V. C. held that this error 
prevented the formation of a true contract, but gave the lessee the 
option to affirm the lea^o as had been really intended to bo offored by 
the lessor, and further held that the leasee was entitled under similar 
[313] circumstances, if not in that particular ca c e, to a proportionate 
reduction of rent for the diminution in the area of the subject-matter of 
4he lease. In the cases of Harris v. Pepper til (2 , and Garrard v. Frankel 
(3j, the lessee, defendant, was allowed the option of accepting a rectifica¬ 
tion of the lease in lieu of rescission. The presint case is much stronger, 
inasmuch as there was fundamental error on the part of both the lessor 
and the lessee as to the existence of the subject-matter of the lease. Both 
of them thought that there existed 400 highas plus 100 bighas to be 
leased to Gopal Krishna Roy within the specifically defined boundaries. As 
a matter of fact, however, there was a much less area within tho'o boun¬ 
daries. This fundamental error prevented the formation of a valid con¬ 
tract, but the parties aro rolegated to the original position as if the original 
offer was still opon ; at d the defendant has the option to affirm the 
original transaction with a proportionate abatement of rent. 

As in my opinion tho defendant is entitled to abatement of rent, it 
follows, from wbat I have said before, that the question of tender does not 
arise, and that consequently the plaintiff is not entitled to claim interest. 

The result is that the appeal of the plaintiff, appeal No. 291 of 1907, 
partially sucoeeds, ».c., in so far only as regards tho olaim for rent 
at the rate of Rs. 7 per bigha, and that for road cess and public works 
ooss ; quoad ultra , the appeal fails. 

The appeal of the defendant, appeal No. 318 of 1907, also partially 
Succeeds, «.e , in so far as regards tho claim for abatement of rent and non¬ 
liability for intorest. 

The decree of the Court below will be modified in accordance with 
the foregoing observations. Eaoh party will bear his own costs both in 
this Court and the Court below. 

Rioharuson J. In regard to appeal No. 291. I concur in the opinion 

of my learned brother. ^ 

As to appeal No. 318, in which tho defendants aro the appellants, it 
has now been found that tho contract between tho parties is contained in 
the lease dated the 3rd Docomber L314] 1894, and the controversy tums 
on tho true construction of that document a question of some difficulty. 
The lease appears to boa domiso of land within specified boundaries. The 
parties thought that the area comprised within those boundaries wa 40s0 


(1) (1884) 28 Ch. D. 255. 

(2) (1867) 5 Eq. 1. 


(3) (1862) 60 Beav. 486. 
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„is e °ir t rii is to . b b : 7™ th » 275 «<*». K «, 

rent reserved, notwithstanding the’difference betw W ° U fu haV9 t0 Pay feha ADG - 26 
and the actual area. There is „„ S between the estimated area - 

have said in the lea-e somethin^ wh^ ru '“rf 9 SenSe thati fche Parties APWMiTE 

say. The mistake or mSap^LSon related t 0 th°I * I' 6 Mm6 iQtend to ~ 

lease, and if fche parties were merely dealme wif-f subjecG - m afcfcer of fche 37 C. 293 10 
would be proper to suppose that fhavVi *i g ?, th an esfc,m afced area, ifc C L. J. 570= 
greater or smaller But fche nnesf-inn a° 10 ns ^ ttl0 a rea turning oub 4 *• c * 713. 
no doubt that tf ”£?. J Tho ™ «*» b. 

the rent at the rate of Rs 7 a bictha Morn ? ° i ^ S ' ^ a aQ d 

first that the salami S\enl tjht be afc 
rate stated per estimated biqha and that f-ho n ? be calcu l a bed at fche 
bighas should be construed as’a covenanf f" CO y 6 ? anb <? out the 400 
to comprise 400 bighas On further eoncM P f' nfc °u k the ar0a esfcim ated 
not without h« sl ,£; to th. “r S ,0 t°H„ h ? wever ' 1 h *™ “”»• 
construction more f.vour.bio to the detend.nte .nditjIV’i 0i>l;<>b,e of * 

In thi“, of .o„r“ to L i? b 2 nhw n‘ he l ““»'J“°s=P.ci»8d. 

entitled in defence to pSd tha th^plaintiffs h dafeadants are 
whole of their part of the contract and t'c £ f th9 

sympathy with the defendants, who have behaved Thr 1 u ! . nob much 
unbusiness-like way I agree in tK« „ r !, 5 b c eha , v . ed through out in a mosh 
proposes to make 8 9 ° rderS Whlch ^ned brother 

Appeals allowed in part. 


37 Cal. 3 1 5 (=11 Cr. L. J. 417 = 6 I.,C. 92l). 

[315] APPELLATE CRIMINAL. 

Before Mr. Justice Brett and Mr. Justice Chitty. 

Elem Molla v. Emperor * 

[7fch Augusb, 1907.] 

Murder — V olent and determined attack by a number af verem* , 

guences, on another causing other injuries and sever?ruptures health the ?° nse ' 

Intent to cacsi death or such bodilc injury as the offender Jennie, t^thy spleen — 
■ cause death—Fenai Cede (Act XLV of I860 « (i, \$\loo and 302 ^ 

A. body of six persona attaoked another with cattle goads in a „,v, . „ 

determined manner, tnflicting aixteen wounds on his bodv and . VIoleDt and 

and severe ruptures of his spleen, and so caused his death The ZZ S ’Tt 
ed a waa_a atrongfy built man of 35 years of age, and his spleen w£"“ he a,Thy' 

Held t hat such aofcs, committed by several persons on one in c lln u 0 
apparently regarilegs of the consequences, and with such result ‘ “ a ]? n o r t 
inference that the acts were done by tho:e persons w?th the iotenHn* fch r 
oausiog the death of tbe person attaoked or such injuries as the ° f 

0 " . J b0 h " <i0 offence^amoucted*to°nuude? 

IRef . & app- : 3 P. R. <1919) Cr. 9 ; Ref : 9 S. L. R. 99.] muruer. 

The two appellants, Elem Mollah and Juran Sheik together 
... AmiuuJffi Moll., war, tri m b.f.r. tb« S es5l0 .s Judg. Flr lC 

K4u.. dl?'.“j’j, ‘S.’‘ ° ^'• Graham. O.g 
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With the aid of Assessors, charged with the murder of Nowai Khan under 

section 3054 of the Penal Code. The Assessors found them not guilty, but 

— the Judge, disagreeing with th ,m, convict..d the appellants: omurder and 

Appbli.atb centenc»d them to transportation for life, and acquitted Aminuddi 
CBiminau " Th0 accuse j wer0 members of a party that had a long-standing 

87 olifl-U feud with Nowai Khan, the deceased, and his party. There was litigation 
“l W». thorn lor tho part two v«r* .ad .t appearedI b.ti. or-j 
417=6 I. 0. oase wa s pending at the time cf the occurrence. On tho 9th March 1JJ7 
9al> Nowai Khan went to tho Dignagar hat in a neighbouring village, about 

midday, and was returning home when he was way aid by the two accus¬ 
ed and [3l6] others and severely assaulted in a field with cattle goads. 

He was carried home and water and oil were applied to his wounds. The 
police and panchayot were sent for, but before the arrival of the former 
he died. The medical officer, on bolding a post-mortem examination, 
found 16 wounds of various descriptions on tho body of the deceased, a 
strongly built man of about 35 years of ago. The spleen, which was in a 
healthy condition, was severely ruptured in several places and nearly torn 

through at one place. . ,, 

Mr. B. M. Cha terjae and Babu Vanmatha Nath Mo:-kcr]ec, for the 

appellants. n 

The Deputy Legal Remen,branccr {Mr. Douglas White', for the Crown. 

Brett -> ND Chitty, JJ. The two noons'd were placed on their 
trial before the Sessions Judge of Faridpur, charged under section 302 of 
the Indian Penal Code, with having committed murder by causing the 
death of one Nowai Khan. The two Assessors were of opini n that the 
guilt of the accused was not established by the evicienoe add loed. The 
Sessions Judge, however, disagreeing with tho opinion of tho Assessors, 
has found that the charge has been fully proved against them both, and 
has oonviotod and sentenced them to transportation for life. 

Both th 3 aocused have appealed. The oase against them was that 
they, with members of their party, had a long-standing feud with Nowai 
Khan and members of his party; that litigation had b. on going on 
between them for tho past two years and that a criminal case was pend¬ 
ing on tho 9th Marob 1907. On that date tho deceased, Nowai Khan, 
went to tho Dignagar hat, whioh was in a neighbouring village, apparent¬ 
ly about midday, and was returning homo a little after dusk. While 
returning, he is said to have been waylaid by tho two aocused and some 
other persons, and to have been so severely beaten that he died from the 

Tho oase for the proseoution is that tho bwo witnesses, Nowai 
Sheik and Adiluddi, were returning home from the [317] Dignagar Hat 
just after night-fall on tho 9th Ma ch, and when they reached a field, 
called Bhatpara field, they saw a man running towards them down the 
pathway, that as ho came near them ho leffrtbe pathway for he p ough- 
rd fields and then fell. They recognized the man to be the aocused 
jumn Sheik. They asked him what lie was doing them, but he gave no 
answer and lan away. They also saw the forms of other men running 
away A few yards’ furthor on the road they came aovoss the deceased, 
Nowai Khan, lying in a wounded state. They questioned him ayo who 

boon brought fn m a house close by, be informed tt em that Ammuddb 
Juran, and Sural., had attacked him and wounded him in tho manner 

whioh thoy found him. 
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Kasimuddi prosecution witness No. 8, appears to have been following 
these two men from the hat, and he says that, as he arrived near the s D ot 

where Nowai Khan was discovered, he saw a man run past him and ha 

reoognised him to be the accused Elam Mollah. Another man named 

him and that he recognized him to be Aminuddi MoIlah. Th?s ma n 

dence against him was considered insufficient and he was acquit 

Information was sent to Nowai Khan's brother, Abdul Khan and 
assistance having arrived, Nowai was carried to his ho^se. After he arrTv 

sent for The h‘ ^ t0 hiS WOunds ’ and the Pwohayeb w as 
enfc for. The panchayet, after his arrival, questioned the deceased as to 

the manner in which he had received his injuries, and asked the names of 

the panchayet recorded m writing, to the effect that he had been attloked 
and beaten by six persons, two of whom were the two present accused 

th9 polic0 ’ but betore the arrival of the polioe 
Nowai^Khan died. His body was sent to Faridpur for post-mortem ex¬ 
amination, and the result of that [318] examination was to prove that 
death was the result of extensive ruptures of the spleen. The medical 
officer in his evidence has stated that he found no less than 16 wounds of 
various descriptions on the body of the deceased, who was a strongly built 
Mahomedan of about 35 years of age, and that the spleen was very severe- 
ly ruptured in several places, and in one place was nearly torn through 
The medical evidence leaves, in our opinion, no doubt that Nowai Khan 

persons other than 

. fcbat fch ® P ersons who inflicted those injuries must have in¬ 
flicted them either with the intention of causing his death, or with the 

knowledge that such injuries would cause death, or regardless of the oon 
sequences of the injuries which they might cause. 

The accused Juran was arrested shortly after the ocourrenoe and 

« t ff 3 WaS arresfied fche next da .y- They were sent to Faridpur, and both 
of them made statements admitting that they took part with the other 

men in the attack whioh was made on Nowai Khan, and which resulted 
in his death. These statements were withdrawn before the committing 
Magistrate, but at that time the t vo accused merely denied that the state- 

meats had ever been made. Before the Sessions Court, however, they 

told a different story, alleging that the confessions had been extorted from 
them by ill-treatment on the part of the police. The learned Sessions 
Judge has come to the conclusion that these confessions were voluntarily 
made and that they are entitled to reliance. He has pointed out that no 
allegation of ill-treatment was made before the Magistrate, and that the 
story of torture by the police was apparently an afterthought in the Ses¬ 
sions Court. He has, therefore, treated these confessions as being entitled 
to reliance, supported as they are by the other evidence in the case. 

The other evidence against them consists of the statements made by 
Nunai Sheik, Mohajudi Sheik, and Adiluddi Sheik. Their depositions are 
to the effect that just before they reached to spot where Nowai Khan was 
found they saw the two accaused running away from the spot; that when 
called to they [319] gave no answers, but continued their flight. There 
is further the evidence of the witnesses Kasimuddi, Ansuruddi, and Mea 

Jan, as well as the evidence of the three witnesses already named, who 

say that immediately after the occurrence the deoeased, when asked who 
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the persons were who had attacked and beaten him, named the two ao- 
cused and some others. There is, besides, the evidence of the panchayet 
and the statement of the accused recorded by him, supported by the evi¬ 
dence of two witnesses who wero present when the statement was record¬ 
ed. In that statement the deceased clearly named the two accused as 
87 G. 8 6=11 having been concerned with others in the attack on him which resulted 
Gp. L. J. j Q kj s death. 

One of the Assessors has declined to believe the evidence of the pan¬ 
chayet and of the persons who testified to the fact that the statement as 
recorded was made by the deceased before his death, on the ground thafe 
the medical evidence shows that the deceased could not have survived 
long enough to make any such statement. There is, however, the evidence 
of these three witnesses, as well as of other persons, to prove that the 
statement was made, and the medical ovidenco cannot, in our opinion, be 
taken to go so far as to render it impossible that the statement could have 
been made. The time during which the deceased may havo lived after 
the infliction of the injuries as given by the medical officer was only ap¬ 
proximate, as it would depend to a certain extent on whether the hemorr¬ 
hage from the internal organs was rapid or not. We are unable to agree 
with this Assessor that the medical evidence was such as to render it im¬ 
possible that the statement could have been made by the deceased to the 

panchayet. 


The other Assessor was of opinion that the case for the proseoufeion 
could not be believed, because, in the first information which was given to 
the police by bho brother of the deceased, no mention was made of the 
dying declaration. The evidence, however, goes to show that the first in¬ 
formant left before the statement, was recorded by tho panchayet, and the 
statement appears to have been handed over to the Sub-Inspector of police 
by the panchayet as soon as ho arrived on tho spot. 

[3^0] The learned Sessions Judge, after taking into consideration tho 
confessions of the acoused, the ovidonce of the witnesses, and the state¬ 
ments of the deoeased, has come to the conclusion that tho two acoused 
were two of the persons who attacked the ch ceased and inflicted on him 
the injuries which resulted in his death. Tho whole of the evidence has 
boen read to us and, in our opinion, it fully supports tho conclusion at 
which the Sessions Judge has arrived, and we agree with his conclusion. 



The learned counsel, who has appeared for the defence, has argued 
that the witnesses who havo been examined are some of them men who 
were not mentioned in tho dying declaration or in tho first information 
report, whereas witnesses who are mentioned in those documents have not 

boon examined. 

It appears, however, that a number of persons was present at the 
time when the statement was recorded and when tho first informant left 
to go to the police. It is not improbable that, in consequence, in both of 
these documents persons wore named who had not actually witnessed the 
occurrence, or that others who wero able to give evidence connecting tho 

acoused with tho orimo wore omitted. 

Wo do not think that tho faot on which the learned counsel relies 
is sufficient to prove that tho whole of tho evidence adduced in the case 
against tho acoused is not true. Witnesses have been called to prove biro 
existence of tho enmity between the two parties in the village, to one 
of which tho deceased belonged and to the other tho accused, and the 
learned counsel does not deny that such enmity existed. He has, however, 


810 


417=6 I. C. 
921. 


V.I ] PRADYOTE KCMAR TAGORE V. GOPI KRISHNA MANDAL 37 Cal. 322 

4 thetblicaMon ^ 9nmity W ° U ‘ d be aS much a reason ** 1907 

no tabrication of a false charge against the accused, as for the accused Ann° ? 7 

M* w WayUy th6 d6C6aSed f ° r th ° PUrp ° Se ° f h0ating appeTTatr 

After a careful consideration of the evidence adduced in the case we 

tbo T lu8ions i wbich ’ tbe 37c ^-“ 

between the two parties in ' * 

tack which was made on the deceased, Nowai Khan 

clients had ^mtenHl 00 ^ 361 -! 0 ^ 119 appelIants ’ has ^ggested that his 

doin D anything more than to give Nowai Khan a severe beating and that 
Sn S him a f n ° lnt6I ? tlon ot callsin 8 bis death. The attack which wasmade 
a X PP :^ h h °?r;w haV ? b06n ° f a Vi0lenfc and determined 

* ° dy ’ and fchafc his spleen, which appears to have been in a healthy condi- 
Jon, was severely ruptured in several places by the iDjurief inched on 
him, leaves no doubt that the persons who attacked him either intended 
“ breath, or that they attacked him in such a brutal manner 

cause h1s S d°eath 0 C ° nSeqUCnCe ' well -knowing that tney would be likely to 

eomrIt e ted h,n K k ^ ^ SeSSi ° n ’ S ^ iS J right in holdi °g fchat ^e offence 
committed by the two present accused amounted to murder and in 

confirm them 1 th9 S9 ? ten f s which be bas inflicted. We, therefore, 
connrm the conviction and sentences and dismiss the appeal. 

_ Appeal dismissed. 

37 Cal. 322 =14 C. W N. 487-11 C.,L. J. 209=5 I. C. 243). 

[322] CIVIL RULE, 

Before Mr. Justice Mookerjee and Mr. Justice Teunon. 

Pbadyoie Kumar Tagore v. Gopi Krishna Mardal.* 

[l 1th January, 1910.] 

Incumbrance—Puini tenure—Customary right to cut and appropriate trees whether an 

tnctmbr ancc — Putni RcguaUcm (VIII of 1819) S . ll-Might of anuucticfvur 

chaser at a sa e held unde the Putni Regulation to avoid such incumbrance—bona 

fide engagement mode by the defaulting propreitor with resident and lrnTditarn 
cultivators , effect of J 

A oustomary right to out and appropriate trees U an incumbrance within 
the meaning of s. 11 of i egulation VIII of 1819. 

. A purchaser tf a putni taluq at a sale held under Regulation VIII of 1819 

. . . i, . ^ ^ a customary right or a right 

recognised by usage which has grown up during the subsistence of the vutni 

and under which occupancy raiyats are entitled to appropriate and convert 
to their own use such trees as they have the right to out down, inasmuch as 
he ia not entitled to cancel a bcnia fide engagement made bv the defanHina 
proprietor with the resident and hereditary cultivators. ° 

[Custom Essentials of: Ref: 42 Oal. 455; 23 C. L. J. 514; 25 I C 104- ri T n ftaft- 
Bengal Regulation : Ref : 26 C. W. N. 703 ; 14 C. L. J. 136=111 C 458 • Qi T n 
411=1926 A. I. R. Cal. 552 ; 68 I. C 219=35 C. L. J. 36=26 0. W. N. 703.] 

Rules granted to the petitioner. Maharaja Sir Pradyote Kumar 
Tagore. 

The petitioner, a purchaser of a putni taluq at a sale held under 
Regulation VIII of 1819, brought four suits against the defendant tenants 


• Civil Rules No. 2999, etc. of 1909. 
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tgi0 ‘which wore tried together, for recovery of damages for catting and appro- 
JAN. 11. priating several palm trees that stood on their jotes. The defendants 

denied the plaintiff's claim, and contended that they had a righG to cut 
ClYlLROLl. and a pp ropr i a t; e the trees by custom. The learned Munsif, exercising the 

87 0 322=14 powors of a Small Cau^e Court Judge, dismissed the plaintiff's suit 
C. W. N. Against this decision the plaintiff obtained the Rule under section 25 

® k of the Provincial Small Cause Courts Act, 1887. 

m 209s5 

1.0 243. Babu Shib Chandra Palit, for the petitioner. The burden of proof 

to appropriate is on the tenants, they have failed to [323] dis¬ 
charge it. A custom must be ancient, invariable and certain. The 
deorees obtained by the plaintiff zemindar against other tenants show 
that the custom, if any, is not yet certain and invariable, and therefore 
cannot have the effect as such. Besides, the present plaintiff, the zemindar, 
having purchased the putni at a sale under Regulation VIII of 1819, is 
not bound by any custom which has grown when the putni was in 
existence. The zemindar could not, during the continuance of the putni, * 
interfere and stop the growth. His cause of action begins when the 
putni comes to an end. Custom of this sort is an inuumbrance within 
the meaning of section 11, clauso (») of the Putni Law: see Woomesh 
Chunder Qoopto v. Raj Narain Roy (lj, Khantomoni Dasi v. Bijoy 
Ohand Mahatab (2), Kormi Khan v. Brojo Nath Das (3), and Nuffer 
Chandra Pal Chowdhry v. Rajendra Lai Qoswami i4). A zemindar or a 
purchaser at the putni sale must not be burdened with any liability by 
whioh the zemindary is incumbered through the laohes of the putnidar. 

Babu Ram Chandra M*jumdar t for the opposite party. As to the 
onus, the finding of the lower Court is conclusive, viz. t that there is a 
custom or local usage to the effoct that the tenants cut and appropriate 
trees without the permission of the landlord and without payment : see 
Nt*/ur Chandra Pal Choxodhnry v. Ram Lai Pol (5). As to the deorees 
obtained by the plaintiff in 1907, it appears that one of them was an 
ex parte decree, and the other two obtained by consent; as such they do 
not disprove oustom. 

As to the contention that oustom boing an incumbrauco has been 
wipod out of existence by the putni sale, my answer is, firstly , it is not 
an incumbrance. The word is not defined in the Putni Law. The word 
as defined in the Bengal Tenancy Act in section 161 does not obviously 
include and mean a custom or usage. The kinds of incumbrances whioh are 
liable to be cancelled or annulled by the putni sale, aro given in section 
[324] 11 of Regulation VIII of 1819. They evidently moan transactions 
which aro acts of parties. A oustom or usage can hardly be worked upon 
as an aot of the parties : vide paras. 2 and 3 of seotion 11. It grows in 
spito of the acts of the parties and becomes an incident of the holdings 
It is an incorporoal right whioh becomes attaohed to the holdings. Such 
incorporeal rights aro not at all contemplated by seotion 11. In the case 
of adverse possession, the lands go out of the possession of the putnidar 
and are lost to the mehal, and the incoming purchaser becomes entitled 
to them. In tho case of custom or usage, the holdings remain and are 
not lost to tho mehal, tho oustom or usage only inhering to them. It 
is analogous to tho acquisition of tho right of oooupanoy. The right grows 

(1) (18CB) 10 NV. R. 15. 

(a) (1802; I. L. R. 19 Cal. 787. » 

(S) (1894) I. L. R. 22 Cal. 244. 


(4) 11397, I. L. R. 95 Cal. 157. 
(6) (1894) I. L. R. 22 Ul. 742. 
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Babu bhib Chunder Palit. in reDlv * 37 G 322=14 

„ C. W. N 

,, Our, aav. vult. 487 = 11 c L 

r.hieh M Sr i L s r R D „& fR2 

bo the right of the purchaser of a putni taJuk at a sale held’ ^ r ® ^ tes 
gelation VIII of 1819 to hold the property free from a LS Under u Re - 
right recognised by usage, which has grown up during 5 lgbt °, 

and convert to their own use Lh^S tSJ“u^£ SS?^? 

dants have cut down and appropriated several palm' tree* ^ do ! ea ' 
on their holdings. They resisted the claim of the landlord neTv Sb ° ( ° d 
damages, on the ground that they had a customary right not P 0 nl v™^ f °h 
down, but also to appropriate trees. This thev hi L h ■ u a ° 1 ub 

evidence ; but it is contended on behalf of the landlord that as this custom 

the putni and during its continuance, and« he £s ? 
at a sale for arrears of rent under Regulation VIII of 1819. hjfe entitled 

wanted Tu° P y th6 ,T diti0rf in whioh ifc was before the putni was 
have grown up in the interval. It may be added thatthe.origin VSZ 

about sixteen years before the date of the suit, and he has recentlv 
succeeded in obtaining three decrees for damages against three tenants who 
had cut down and appropriated trees on their holdings ; two of these 
however were consent decrees, and the third was obtained e» parte The 
Court below has, therefore, rightly treated these instances as insufficient to 
afifect the validity and operation of the custom. The quest,on which now 
demands investigation is, whether this customary right can be successful^ 

asserted by the tenants against the plaintiff. I or the soSn of S 
question, it is necessary to examine for a moment the manner of the 
origin and growth of a customary right of this description. 

In the case of Palakdhari Bai v. Manners (1), this Court was called 

upon to consider the nature of the custom or usage by which an ooon 
Pancyraiyat is entitled to transfer his holding without the oon^ent of 

of S the n T ?'• , R ® lianc0 was . tbe T n P laC0 <j U P° Q a passage from a judgment 
or the Judicial Committee in Juggomohun Qhose v. Manick Chund 

where their Lordships, in dealing with the case of a mercantile usage 

observed as follows : “ To support suoh a ground, there needs not either 

the antiquity, the uniformity, or the notoriety of custom, which in respect 

Of all these becomes local law. The usage may still be in the course S 

growth ; it may require evidence for its support in each case ; but in the 

result it is enough if it appear to be so well known and acquiesced in that 

it may be reasonably presumed to have been an ingredient taoitly imported 

by the parties into their contraob.” This [326] passage indicates the 

mode, if not of the origin, at any rate of the growth of a customary right, 

( 2 ) ( 1859 ) 7 Moo; I. A., ( : ' 268 , 282 . 


(1) (1895) I. L. R. 98 CM. 179. 



1910 
JAN. 11. 


OlVlL .ROLE. 

37 C. 322=14 
C. W. N. 
487=i 1 C. L. 
J. 209=5 
I. C. 243. 


87 Cal. 827 indiass high court reports [Vo). 

or right recognised by usago. Substantially the same view has been 
indicated in other cases of the highest authority. Thus in Arthur v. 
Bokenham (1 ■. Trevor, G. J M points out that customs owe their origin to 
common consent, and must consequently have been peaceable and acquies¬ 
ced in, and not disputed at law or other wise, and observes as follows; 

41 Customs are not to be enlarged beyond the usage, because it is the usage 
and practice that makes the law in such cases, and not the reason of the 
thing, for it cannot be said that a custom is founded on reason, though an 
unreasonable custom is void ; for no reason, even the highest whatsoever, 
would make a custom or law, and therefore you cannot enlarge such 
custom by any parity of reasoning, since reason has no part in the making 
of such custom ;” see also Dane’s Abridgement, Chapter XXVI, Article 1, 
Section 3. If, therefore, customs owe their origin to common consent, 
and becauso they recommend themselves as expedient to all, by what 
precise process do they become binding on parties who enter into con¬ 
tractual relations ?' As Tilghman, C. J., puts it in Stultz v. Dickey (2), 

" When the custom of a country or of a particular plaoe is established, it 
may enter into the body of a contiact without being inserted *, both par¬ 
ties are supposed to know it and to bo bound by it, unless provision to the 
contrary is made in the contract.” lo the same ofleot is the judgment of 
Baron Parke in Hutton w. Warren Clerk (3), where that learned Judge 
observes as follows : “ It has long been settled in commercial transactions 
that evidence of custom and usage is admissible to annex incidents to 
written contracts in matters with respect to which they, aie silent.” The 
same rule has also been applied to contracts in other transactions in life in 
which known usages have been established and prevailed, and this has been 
done upon the principle of presumption, that in such transactions 
tho parties did not mean to express in writing the whole of the 
contract by which they intended to be bound, but to contract [327J with 
reference to those known usages”; soo also Gibson v. Small (4), 
whore Baron Parke treats the same principle as applicable to agricul¬ 
tural contracts, and the notes to Wigglcsioorth v. Dallison (5). We start, 
therefore, with tho proposition that agreements founded on consent are tho 
origin of customs; such agreements, though at first matters of option, when 
they are established as customs coaso to bo mattors of ohoice, and acquire 
an obligatory element or a binding force. When tho custom or usage has 
beoome developed and has acquired a binding character, it becomes by 
implication incorporated into transactions, and can no longer be ignored 
when the rights of the parties thoreundor come to bo determined. When, 
therefore, a landlord acquiesces in a certain course of conduot by his te¬ 
nants, for instance, an appropriation by thorn of the trees in their holdings, 
and such acquiescence has led to the growth of a custom or usage whioh is 
binding upon him, the position of tho parties is the same as if the landlord 
had expressly granted to them a light to appropriate the trees. The ques¬ 
tion now arises, whether tho grant of such right is an inoumbranoe, which 
is inoperative as against tho purchaser of tho putni taluk, or whether it is 
a bona fide engagement with the tonant whioh is protected by the law. 

Now it is well settled that property in trees is by tho general law 
vested in the zemindar. The tenant is entitled to out down trees, provid¬ 
ed there is no local custom to the contrary, but he can appropriate the 

14) aSb‘3) 4 H.L. 0. 7. 

(5) (1779) 1 Douglas, 201; 1 Smith 

L. 0., 545. 


(1) (1708) 11 Modoru 148, 161. 

(2) (1812) 5 Bum, 285. 

(8) (lb86) 1 M. & W. f 466. 
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its by way o 'STSTO." ** mant , io ” <, *» «“ »* U. fra “1 
ment s and also leases created by the holder ot the tenure A e gD * 
nght of the description mentioned would not be included in tnv 

ms ances of ineumbranoes mentioned in tb, J’.bSI, "'£,»/ 

‘ ng . of fch9 , term incumbrance.’ Wharton, in his Law Lexicon d^fi 
n mcumbrance as “a claim, lien, or liability attached to property ” whmh 

liabihty, for example by moitgage, and adds that incumbrances include not 

reghWed’fd* and . cfcber voluntary charges, but also liens, Utes pendentes 
egistered judgments and writs of execution. In the Oxford Dictionarv 

incumbrance is broadly defined as a burdon on property and 

reference is made to Bacon’s Maxims and Uses “here heVaks 

certain acts as collateral incumbrances. In the Encyolopeadia of 

land e denrec D t EnS f liS f h ^ a “ inCumbranc,3 is defined as a burden upon 
with i • bougil adverse to interest; of the landowner, does not; conflict 

r^ ; rr™- oe °!.‘ b,s . i " 11 in <»«. stoii “ sCS 

e Law Dictionaries by Abbott and Anderson. Bonvier, in his Law 

which^' d6 i fin f- an incumbrance as "any right to, or interest in, land 

d n °! '“consistent with the passing of the fee in it by a deed of 
In m yanc0 ’’ w ^ich i s taken from tbe decision in Prescott v Trueman f9) 

y. M.K » incumbraDce is stated to b.Tburf” iu, 

in vlr npr ° perty ’ , a clalm or ben on an estat9 ' wb! 'cli may diminish it 
Href U6, i Dd lncumb rances are then divided into two classes, namelv 

only tbe tjh1 I#, • f ., ^ ^. . secondly, such as affect 

a fair illn P ^ y t' Ca c ? ndl,i!on of fcb ® property. A mortgage or other lien is 
illnctr ,. rafc,on °f the former, while a public road or right of way is an 

ll ^ion of the latter, T ho definitions which we have quoted above 

(2) hRqo! t t 1 ' 22 Cab 74 “‘ 16) (18G7> 1 i Moo, I. A. 295 

3 90? e n ?■ 22 * 4 * ° ab U) (1874) L. R. 19 Eq. 306: 

(4) 1899 I r r J ; 1 218 - „„„ (8J [ 12 . 99 ] 1 Ch , 611, 620. 

< 6 ) (1908 l‘ t*’ r' an f 1 ' 1o 7 / llSOi ^ 4 Maas - 627; 3 Am - Deo 249 - 

’ ' a08) h L - B - 80 All. 181 (10) (18S6) 112 Pa. 315, 4 Atlantic, 642! 
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1910 are comprehensive enough to include a right granted to a stranger to cut 
Jan u. and appropriate trees, and there is in fact one Judicial decision [Calcars 
— v. Bowman (1)] where this view has been maintained-a view which^has 

Oivil pule. tha supporfc of more tban ono leading text-writer: Tiffany on RealPro- 

37 C.I22 - « perty, Volume II, 906, and Jones on Real Property, Volume I, 755, and 
OWN. Rawle on Covenants of Title, 98. 

M J 7 !o 9=B Ij ' It is obvious that if a right granted to another to cut and appropriate 
I c 218. trees on land is treated as an incumbrance, a customaiy light which has 

precisely the same effect may be comprehended in the term incumbrance. 

Reference may in this connection bo made to tho decisions in IVomesfc 

Chunder Goopto v. Raj Narain Ro>/ (2j, Khantcmoni Past v. Bijoy Chand 
Mahatab Bahadur (3), and Buffer Chandra Pal Chowdhry v, Rajcndra 
Lai Goswomi (4), which recognise the doctrine that tho title acquired by 
adverse possession acainst a putnidar is an incumbrance that has accrued 
upon tho taluk by the act of the defaulting proprietor. By way of analogy, 
it may well be [3301 maintaim-d that a oustomary right which owes its 
origin and growth to tho acquie c cenoe of tho landlord stands on the same 
footing as a right expro^sly granted by him; so that, if a right to out and 
appropriate trees oxpressly conferred on a Granger bo treateu as an ' noum * 
brance, a customary right of that description may vory well bo inc u 
in the same category. Wo aro consequently not prepared, as at present 
advised, to overrun the contention that a customary right to cut an 
appropriate trees may ho an incumbrance on the property. But we are 
of opinion that even if this view be maintained, tho plaintiff is not 
entitled to succoed. Tho third clause of section 11 of the Putni Regula¬ 
tion provides that the purchaser shall not be entitled to cancel a bona 
fide engagement made by tho defaulting proprietor with losident and 
hereditary cultivators. The cases have been argued beforo us on the 
assumption that tho tenants in these cases fall within this description. If 
the landlord made an engagement with suoh a tenant that he would be 
entitled to appropriate tho treos in his holding, the purchaser of the putni 
taluk would, in our opinion, he bound thereby. A customary right in 
favour of all tho tenants, by whiob they aro entitled to appropriate the 
fcreos, would bo equally operative against the auction-purchaser. It is 
furthor obvious that, as pointed out by this Court in Major am Ojha v. 
Raja N ilmoncy Singh Deo (5), tho fact that tho auction-purchaser is the 
original zemindar who created tho putni does not place him in a better 
position. We must, therefore, hold that treating an engagement with a 
stranger by whioh he is authorised to cut and appropriate trees as an 
inoumbranoo imposed upon the land by the owner, treating further a 
customary right of this description, which owes its origin and growth to 
tho acquiesenoo of the owner, as inoluded in tho category of inoumbranoes, 
tho oreation or growth of suoh right, whether contractual or customary, 
must in tho present instanco bo regarded ns a bona fide engagomen wi r 
a resident and hereditary cultivator, which tho auction-purchaser at the 

putni salo is not on titled to abrogate. 

[331] Wo do'iie to fold that do arguments wore addressed to us 

upon the question ol tl.o possible otlect ol tl.o doet.ine ol 

upon tho position of tho plaintiff who bas aoooptod rent fro m t __ 


^1) (1817) 5 Barr. Sl7. 

(1808) 10 W. R 15. 

($) (1892) I. L. R. 19 Cal. 787. 


(4) (18971 I. L. R. 95 bal. ^7. „ „ 

(5) (1874) IS B. L* lb 199; 21iW. R. 8*6. 
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Blr'LlrUowTar^ih?? PUr ? haS ° ; D ° r WaS fchere discussion ab the 
underthf, Rflno 1 tena J nts as occupancy raiyabs might be probected 

resardei as a T- A ° b ' 0ur i^gmenb, therefore, must not be — 

zsssi& h Air oip,a laid dow “ io « as* 

The result is that these Rules must be discharged with costs. « 7 *“ 

• • * 09—0 

_ Buies discharged . !• C. 241. 


37 Cal. 331 (=6 I. C. 545=11 C. L. J. 417=11.Cr. b. J. 372), 

CRIMINAL REVISION. 

Before Ur. Justice Stephen and Mr. Justice Carnduff. 


Ambler v . Sami Ahmed. * 

[25th January, 1910.] 

Dispute cmcerr.mg land—Attachment of subject of dispute—Order of Settlement Court in 
a proceedtJig betu-een the same parties a nd relafjig to the attached lands—Effect ot 
such order Re.ease of attachment by Magistrate—Criminal Procedure Code (Art v 
cf 1898), 5. 146 -Bengal Suney Act (Beng. Act V of 1875), s. 41 ( 

Anf n i°K 75 erOf r he ^ rV0y Sefctle . ment Courts, under the Bengal Survey 
Act, 1676. section 41, is a determination by a competent Court of the rieht* 

the parties entitled to possession of the land within the meanirJ 8 f f 
tion 146 of the Criminal Procedure Code. meaning of sec- 

Where the Magistrate attached certain lands under section 146 of the Code* 
and io a proceeding under seotion 41 of the Bengal Survey Act 187 * ® uoae 

SSl rtiea ’ thesamelacd8 * «>. 

lafdff;o^tta:hm a e g nt‘ rate b ° Uad t0 f ° U0W 9UCh 0tdet 8cd ‘° 


The petitioner, C. T. Ambler, junior, claimed to hold certain plots of 
land in mouzas Birozepur and Khudiban as a [332] raiyat In 1907 
proceeding under section 145 of the Criminal Procedure Code was drawn 
up by Babu Shama Charan Mitter, Deputy Magistrate of Monghyr mak 
mg the petitioner the first party, and the proprietors of the two mouzas 
and some rival raiyats, the second party. Shah Sami Ahmed who was 
one of the second party, was the sole proprietor of Khudiban and joint 
Praetor of Birozepur. By his order, dated the 14th October 1907 
the Deputy Magistrate declared the petitioner to be in possession of 81 
bighas of the disputed land and attached the rest, measuring about i oq 
bighas, under section 146 of the Code. 


In a survey and settlement proceeding under the Bengal Survey A f* 
(Benga 1 Aob V of 1875J, arising out of a dispute between Shah Sami 
Ahmed and the other co-owners of meuza Birozepur as to the boundaries 
of Birozepur and Khudiban, the petitioner being a party thereto Babu 
Khetra Mohan Mookerjee, Assistant Superintendent of Survey found bv 
his order of the 29th March 1908, that about 100 bighas of the attached 
lands fell within Birozepur and the rest in Khudiban, but that the peti¬ 
tioner was in possession of the whole of these lands as a tenant The 


# * Criminal Revision No. 1469 of 1909, against the 
tnat Magistrate of Monghyr, dated August 31st 1909. 


order of H. F. Sam man, Dis- 


(1) (1896) 3 C. W. N. 13. 
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order was a conffrmed by Mr. Hubbock. bhe Senior Assistant Superinten¬ 
dent o^Survey. and upheld on appeal by Mr. Murphy, the Superinten¬ 
dent of Survey. On the 16th July the petitioner was, in accordance with 
the order reoorded as kaimi raiyat in the settlement) khatians of both the 

tZ portion ot .be ntt.cb.d iond, *i.bi»^bud.b.b«. t»«W. 
in a proceeding under section 103A of the Bengal Tenancy ^ot IV1II of 
1885) found by Babu Lakhmi Misser, Assistant Settlement Officer, on 
the 27th September 1909, to be in the possesion of the petitioner as a 

raiyat under the proprietor of lihudiban. . 

The petitioner applied to the Joint Magistrate, the officer in charge, 

for withdrawal of the attachment and the Magistrate, after notice to all the 

members of the second party in the original case under section 145, directed 

by his order, dated the 26th July 1909, the release of the attachment and 

deolared the possession of the petitioner as found by the purvey and 

[333] Settlement Courts; but the Distriot Magistrate, on the 31st August 

1909, revoked the Joint Magistrate’s order in the following terms 

Tha decison in tha Survey and Settlement proceeding* was under the Survey 
Act, that is, aooording to possesion, and does not amount to a determination by a 
competent Court cf the rights oi ihe parlies lo the lands in question. Let the lands 

remain under attaohmont. . 

The petitioner then moved the High Court and obtained the present 

RU ' 0 kr. P. L. Roy (with him Babu Naresh Chandra Sinha), for the pe¬ 
titioners. The order of the Survey authorities has, under seotion 41 of 
the Bengal Survey Act, 1875, the force of an order of any Civil Court de¬ 
claring the rights of the parties to the disputed lands and the possession 
thereof, and the Magistrate was, therefoie, bound to release the attach¬ 
ment. ’ Relies also on the proceedings under seotion 103A of the Bengal 

Tenanoy Aot. 

Stephen and CabnddFF, JJ. In this case the land was attaohed 
by the Magistrate under seotion 146 of the Criminal Procedure Code. 
Subsequently the petitioner obtained an order in his favour from the hands 
of the Survey authorities under seotion 41 of the Bengal Survey Aot, 
1875 He now applies to have the attachment released in his favour, and 
he is entitled to have it so released, became the order of the Collector as 
to the land under the Survey Aot is a determination by a competent Court 
of the rights of the person entitled to possession thereof. It is also a de¬ 
termination of the rights of the parties to the original dispute, sinoe the 
two patties in the original dispute were both before the Survey Court. An 
order has also been mado under the Bengal Tenanoy Aot, the effect of 
which we need not notice, as the order under the Suivoy Act has the 
force of an order of a Civil Court. Tho rule, therefore, is mado absolute, 
the order in question is sot aside, and the attachment must be released in 

favour of the petitioner. ^ 
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[335] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence U. Jenkins, E C. I. E„ Chief Justice, and Mr 

Jusiico Woodroffe. 

KaLLIA^sJEE Shamjee v. Sb orrock. 

26bh January 1910. 


1901 

JAN. 26. 

Appeal 

from 

Original 

Civil. 


—<• *» »• 

led tons cf steam coal" for immediate delivery u A !!’ sa J seven to eight bund¬ 
le in foot amounted to 469 tors only, which the plaintiff dufv at Shalimar De- 
by -he plaintiff foi the price of the coal sold a nd deli vend:- 6ll ' er6d - °“ a suit 

construed to be descriptive t i the words “entire stock*' and noulli t0C8 ’;, musfc be 
mation ; that tbe delivery cf otly 469 tens *as a breach of the contra^r^ ^ 
tiff, and tha* the oefendaots were entitled to set-off against the nlaintifpJ !? 6 * plal u’ 

damages oaused by suoh breach. against me plaintiff a claim the 

Fletchers by th6 Plainfciff ' KalIyanjee Shamiee - from judgment of 

By a contract dated the 20th November 1907, KalIyanjee Shamiee 

a Tt. m6 ^ chant and owner o£ a stcok of coal at ‘be Shalimar Depot ag 
reed to sell to Messrs. George Henderson & Company of whioh firm’ h! 

respondent J. C. Shorrock was a member, “ the entire stock at Shalimar 

Depot or 700-800, say seven to eight hundered tons of best Kusunda steam 

eoal freshly raised and free from shales, slates, watermarks, rubble dust 

and other impurities at the rate of Rs. 9-8, say nine rupees eight annas 

per ton free in boats at Shalimar.” Delivery was to be immediate and 

payment to be made on completion of delivery. It appears that the entire 

srocir at the Shalimar Depot amounted to only 469 tons of steam coal 

1 his amount was delivered to Messrs. George Henderson & Companv 

under the contract by the 27th November 1807. On the 28th [3351 

November 1907, KalIyanjee Shamjee presented bis bill for Rs. 4 455-8 

the price of the 469 tons so delivered. * * * 

Messrs. George Henderson & Company demanded delivery of a 
further quantity of 231 tons of coal which they claimed to be entitled to 
under the contract, and on the refusal of the plaintiff to make delivery on 
the 28th November 1907 they purchased 231 tons of coal against the con¬ 
tract, and claimed to deduct from the amount of the plaintiff’s bill the 
difference in price which they estimated at Rs. 2,079. 

This suit was instituted by the plaintiff for the sum of Rs 4 455-8 

for goods sold and delivered, and in their defence the defendants claimed 

to set-off the sum of Rs. 2,079 and brought the balance into Court. 

On tbe 30th July 1909, Fletcher, J., dismissed the suit, concluding 
as follows :—. 6 

The teal question in the case is as to what was actually sold to the defendant 
Did the plaintiff intend to sell a minimum quantity of 700-800 tons, or were the word * 
say seven to eight hundred tons” merely words of estimation. 8 

Mr. B. C. Mitter has oited many authorities to prove that they were words of eafci- 
mation only, but those caseB apply only to paruoular contra, ts. In this case the forma 
of the bought and'bold notes are priced, and in accordance with u-ual commercial 
usage, the quantity sold atd the rate appear in figu*e; and words, i; seems to me 
thereloie to be absurd to sa> that the word “ say" is a mere word of estimation. 

* Appeal from Original Civil No. 51 of 1909. 
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I think the words “700-800, say seven to eight hundred tons” merely denote the 
amount of coal sold in figure* and words, and the contract .s for the sale of the 
entire stook or 700 ^00 ions of coal, and that the parties intended this when the 
oontract waP entered into, 'lhe plaints was toe only party who know the amount of 
the coal at the depot at the siae. 'ihe contract wa9 entered into at a time when tbere 
was a strike on the East Indian ■ ailway and the coal was to te in boa’s at Shalimar, 
Messrs. George Henderson & Co , stipulated for a minimum amount of 700 tons 
from the stock bt the Shalimar Depot. The plaintiff therefore having only delivered 
469 tons was in default. 

As the rate at which the defendants bought the balanoe of the undelivered ooal 
is not admitted, l refer the question to the Official lteferee ‘to enquire and report as 
to tbe aotual rate. Costs are reserved until the parlies have enquired from the 
Registrar whether notice of deposit of tbe money in Court was given to the plaintiff. 
The costs of the refe.ence are specially reserved. 

From this judgment the plaintiff appealed. 

Mr. B. G. hUtter, for the appellant. The main point in issue is the 
interpretation of the words in the contract, “ the [336] entire stook at 
Shalimar Depot or 700-800 tons.” The latter words are merely words of 
estimation. The governing words are “ entire stock; ” that is an amount 
which can be ascertained: Gwillim v. Daniell (1). It is true that 
case referred to future gcods; but in McLay & Co. v. Perry & Co. [2) the 
goods were in existence Leaning v. Snaith (3) has no application, as the 
words there were “ say not loss than": see also Benjamin on Sale, 6th 
edition, page 701, and Leake on Contracts, 6th edition, page 587. Again, 
the defendants had no right of set-off, and the breach has not been 
established. 

Mr. Stokes [Mr. James with him), for the respondent, was not called 
upon except as to the date of the breach, whioh was ultimately agreed to 
be taken to be the 28th November 1907. 

Jenkins, C. J. This is an appeal arising out of a suit brought to 
recover a sum of Rs. 4,455-8 as the price of 4t ; 9 tons of coal delivered by 
the‘plaintiff to the defendants. The delivery is not disputed. But it is 
pleaded that there has been a breach of oontraot on the part of the plaintiff, 
whioh entitles the deft ndants to set-off a sum of Rs. 2,079 by way of 
damages against the sum of Rs. 4,455-8, and on that footing the defendants 
submit that he is only ent tied to receive a sum of Rs. 2,876-8 and this 
they offered to pay and have actually brought into Courb. 

The contraot out of which the suit arises is contained in bought and 
sold notes which, though they are not absolutely in identical terms, 
may, as Mr. Justioe Fletcher says, be taken to be identical for the purpose 
of the present suit, lhe sold note on which the plaintiff relios is address¬ 
ed to Messrs. Banerjee & Co, Managing Agents, Kunji Munji & Com¬ 
pany i who may be taken as identical with the plaintiff for the present 
purpose. It is signed by W. C. Banerjee and runs in these terms:— 

“ DRAR SiiiB, 

I have this day sold by your order and for your aooounfc to Messrs. George 
Hendorsou and Company, Caloutta, tbe entire stook at -halimvr [837J Depot or 
700- Q 00 say seven or eight hundred tons of best Kusunda steam ooal freshly 
raised and free from shales, alatu, water-marks, rubble, duBt or other impurities at 
the rate of Eg 9-8, say nine rupees eight annas, per ton free in boats at Sbalimar. 
The sellors will not be responsible for any demurrage to the boats. Average basket 
weights. Payment tn completion of delivery.” 

The principal question in dispute between the patties is whether 
delivery 0 f 469 tons was, in the oiroumstances of this case, a sufficient 

lETsaTTo. M. * B. RU 13) (1861) 16 Q. B. K. B. STB. 

(2) (1881) 14 L. T R. 152, 
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700 800 tnnT ? P6 f a K d I r °“ that decision ' ib is ur ged that the mention of 

DWif?T' ^r 0 ’ ““V“ 0t 1D any S6ase a warranty and tha^he E 
plaintiff, has performed his contract in its entirety by delivering 469 tons 37 c - 324 ^ 6 

that being the entire stock at Shalimar Depot” Wr Jusfcicf FlatcW 

SrtulTto S? ^ *“ “ Y ° pinion rigbtly - lb is not of any 

g eafc use to refer to decided cases for the purpose of determining 

words used ° f Regard mustl be had fco fc he actual 

ords used in this case, and to the circumstances under which the Darties 

Z t0 the relafcive P° sifcions of the parties, so far as they are 

tb6 °* entire stock at Shalimar Depot being a Joal merchant’ 

H that it is in quantity 700-800 tons, while there isnothing to suggest 

at SliEi tbe d0fendanbs ever saw ooal. or ever visited the Depot 

t d n °; fl r age ^ hl0h would give to the words used any particular mean- 
relatl °n to a contract such as this. In the circumstances I think 

Dl«inkiff L re fru nfi ° , th0 W ° rdS t0 Say that fch9re wasa Promise by the 
plaintiffs that the coal which constituted their entire stock was 700-800 

t»s and th.t it is impossible to tr.at tb, words used as a Ze „„res 

rooEi nl ? n ’ Wbl0h was noii bo carry w itb it any legal consequences. 
a hr uu ^ C0 P tln g that view, it necessarily follows that there has been 
him eaoh by bhe Plaintiff of his obligation under the agreement between 
““ a ? d . tbe defendants, and though the damages are at present 
nascertained, and the case therefore does not oome within section 111 of 

rv!)° d bu! V b 1 , 1 Procedure Coda or tbe corresponding order of the present 
uoae, still the oircumsiances are such as to entitle the defendants to rely 

on this by way of equitable set-off in answer to the plaintiff’s claim so 
far as it is available for that purpose. * 

fief other point in tbe case is whether a breach has been 

esDaoiished. Ifc is quite true that there is no oral evidence adduoed, but 
a che same time it is manifest that the parties went to trial on an under- 
anding that the case should be determined, as far as possible, on the 
Pleading and the correspondence; and reading the pleadings and the corres¬ 
pondence, I think it is established that there was a breach. If there was 
a breach, it is necessary, for the purpose of determining the damages, to 
x the date of that breach, and it has been agreed before us by the parties 
at the 28th of November 1907 should be taken as that date. The decree 
as drawn up provides for a reference to the Official Referee to inquire 
nd report what damages were sustained by the defendants by reason of 
ne non-delivery of the portion of the coal contracted to be supplied by 
He plaintiff as in tbe pleadings in the suit mentioned. 

The measure of damages is the estimated loss in the ordinary course 
ot events arising from the breaoh’of contract ; where there is an available 
market for the goods in question, as apparently is the case here, the 
measure of damages is prima facie the difference between the oontract 
price and the market or current price of the coal on the 28th of Novem- 

0f 3 as * s sa ^» there was no certain market rate, then evidence 

must be adduced for the purpose of showing what was the measure of 
damages, 
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The result then is that, in my opinion, the decree founded on Mr. 
Fletcher’s Judgment is correct, and this appeal should be dismissed with 

costs. 

[339] Wood ft offE J. I agree. To my mind the point seems to be 
quite clear. Had the plaintifl intended to sell by estimation only, it was 
open to him to state that fact. 1 he word say may perhaps be a word 
of some ambiguity. It was, however, open to him to state that he sold the 
entire stock of '‘about” 700 or 8u0 tons, or by e c timate 700 or 800 tons, 
or " approximately” 700 or ^00 tons using these or other words which 
would appropriately indicate a sale by estimation. But he sells in fact 
“the entire stock or 700-800 tons.” And then we must look at the circum¬ 
stances of the case that he was himself a coal dealer, that the goods were 
not, as in many of the cases cited to us, future goods. The goods were 
actually in existence at the date of the contract and at the depot, and I 
think it must be assumed, in the absence of anything to the contrary, 
that the goods being in existence, the seller knew what the quantity was 
which he was selling. In my opinion, therefore, the words 700 or 800” 
tons were not, as has been contended, a mere collateral estimate of 
quantity but an integral part of the contract, that is to say, they were 
words descriptive of the preceding words “ entire stock.” It is not likely, 
in the circumstances of this case, that a stock of existing goods would be 
sold or bought without a statement of the quantity of the stock sold. 

Appeal dismissed . 

Attorneys for the appellant: O. C. Gangooly & Go. 

Attorneys for the respondents : Orr, Dignam & Go. 


37 Cal. 340 ( = i 4 C W. N. 422 =11 Ci\ L. J. 121=5 I. C 365.) 

[340] CRIMINAL REVISION. 

Before Mr. Justice Stephen t Mr. Justice Wooboffeand Mr. J*sties 

Chatterjce. 

Babbon Sheik v Emperor.* 

[1st February, 1910.] 

Local Insp ction—Power oj Mo jistroio to make s c>x \nspc lion during a trial to ttnder- 
stand the tvidonee and to detervuikC the crcMbiiitti of to tnc$$c$—Importing info 
judgmdut facts obsOived on such msp.dton—Disqualification if Magistrate — 
Ilbgalitg of cj'.vicii .n — Jr.mmol PucenuiO C de (Jcf V of 189$), $s. 148, 202, 2?S, 
2J4, 656, Explanation. 

A Magistrate may inspeot tho plaoo of the occurrence of an offenoe iu oasea 
where ho cannot follow or understand tho ovidonce without seeing tho features 
of tho land, and ho doe* not, merely by doing so, disqualify himself from 
trying the oa?o. But every po?sible precaution should betaken that the in¬ 
spection is only a view of tho local features, and an immediate report of what 
he has seen Bhould bo placed on tho rooord and laid open to the scrutiny of the 
parties. 

The Magistrate oan use the to fcimony of his own senses, to teat the veraoity 
of the witnesses beforo him as rigards \ho featu’es of the locality, but he 
cannot import into the case other matters or facts which he has himself 

observed. 

Whero tbo Magistrate did not merely \hw the plaoe of occurrence for the 
punoso of following or understanding the ovidence and testing it in respeot of 

• . Criminal Revision No 1227 of 1902, against the oroer of W. H. Vmoent, 
Sessions Judge of Alipore, dated Sept. 16, 1909. 
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r Z'TJ? “»»- 

thereon the results of his local inspection : ^ record « aod did nos place 

materially^refadi^ed’ tbe“o“used andtbat the < j“ r!s ?’° tion whi ^ may have 
m law. ’ ana tbat the ooaviotioa was, therefore, bad 

auth£i“ a‘M a .g““ Ita-o'make' a w'^SSetto” 0 ^" GodeAo V Dot directly 
Iry a case, notwithstanding his bavin* made snch' hlB ]Ur sdio ‘ ioa to 

ana does not do away wi^the resU'/tio^nd 

Girish Ch Un de r Ghosev , Queen-Empress (11 Ban 7,1 7, *' 

Baki Mlah ( ), Queen-EmirCss v Manihim (s\ Tn t* r 7, M „ ltra v - ALdul 
Empress ( 5), Ntdani Moninl v. Alaboxa S.rkJr 16 i lll T {4 }’ B f rt Duiali c. 
Bejoi; Sauk'ir Sikiari 7), re erred 10 ° (6, ’ aDd Lul Be ^ri Sah> 

^ Cr ' P \!? ode Si ss ®—Local Inspection by magistrate Pm,. >,« T „ 

M L J. 279 = 1923 A I R. M.d. G9U25 Cr L , n 7® 0 FC - 695=45 
2 Pat L. W. 218 ; 72 I. 0 971=1923 A. I r p„t Vi-p ,St T : ® 9 oa! - 

705 ] °- 698 * 1932 A - L R Fat - 51 - “ Or. L. J. miudl J* 

Babu^IX 1 L.^Ho y P0 Deput 0 y S 'llaeistrafie 3 ^^ a p* 86 ° tt “? Wer0 tried b ^re 
7fch September 1909, under sectL 147 of T ‘ h ° 

to three months’ rigorous imprisonment each *?*!?”? 

the possession of a plot of land measuring five cottahs Ta; ■' regard ' n 8 

Plot comprising fifteen cottahs on w 1 ich there l^d '?, 1?! anothe r 
slaughter-house admittedly in the possession of GhBa Mia IfT™ ° r 

ago and to have been in possession sinc“ The n l! Some 

the 5-cottah plot was taken by Ghisa Mia for th«1 s °ry was that 

the Icitllchanna, and that there were five refuse pits on°thfi°l r t f ? se f ™ ra 

irstr?is:i s o“^ ( stiLrvr °° th ^ 

*o bm been in pension ,f the disputed"S *b r oZZl 

tbet ,h. hut was built by then? on this land Z T.fheSg SSS 
for the slaughter-house. Both parties gave oral evidenced p^sess“on and 
filled documents in proof of their title After the close of hL r, c £ nd 
and the examination of several defence witnesses, the Magistrate* 

to b l 9 Pa 1 i6S bl ’ S iDt0nti ° n ° f h ° lding a l0cal ' ns P cc ^°n He 
wenfe to the place of occurrence accompanied by the parties and their 

Pleaders, and observed the pits and the hut. The result of hie: me k 
was not placed on the record, but the trial proceeded and the remaining 

relating £'£“?” 7“® Tb f materiai P°»i°n s of his judgment 

dating to the local inspection were as follows :_ 6 

I have held a local .inspection of the place in the presence n f Wk ^ 
have found that the map filed in this case is generally accurate except as^ard 

Position of the pits for depositing the entrails of the slaughtered baLta 1 ds 

are not in a line as shown on the map. 1 found two pitfon o r abont tJ wf 8 

hown °n the map, and two others'on the land to the north of these pits 1 W n° Q 

w. k° fchafc Ghisa Mia has been using these pits, and two of them’at leaft ^ 

withi ^he 5 - 0Q ttah plot about which [ 342] ther e fs such a ho°t ^whfch 

/1 \ / 4 O /\ /\ \ V M m -- — 


(1 (1893) 1 . L. R. 20 Cal. 857. 
2) (1894) I. L. R. 21 Cal. 920. 
(8) (1896) I. L. R. 19 Mad. 263. 
(4) .(1897) I. L. R. 19 All. 802. 


(5) (1893) 3 0. W. N. 607. 

(6) (1905) 9 C. W. N. ooixii. 

(7) (1905) 10 C. W. N. 181. 
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the hut undoubtedly lies. The tank is admittedly in Ghisa’a possession, and the ptieea 
road to the i ncca ghat on the bank lies through thu 5-oottah plot as shown m 
map eo teie i. a further proof of Ghiea Mia'. possession . . . The ove rf «, 

evidence is not the least part of the evidence for the prosecution. He is a thoroughly 
iedene dent witnes. and he corroborated Ghisa‘Mia e satements regarding the pits. 

I myself saw that this place could have only been used for throwing refuse on, and 
37 4 noT for tethering cattle? The hut is also too smaL for the purpose of keepiog 

OWN 422 oa Mle * n - 

= 11 Cr L. J. The Sessions Judge on appeal upheld the findings of the Magistrate 
Bal= MB’ C ' on the question of possession. His judgment on the point was in the 

following terms :— . 

I think that the M-gie'rate hae oorreotly found that the lande were in the poe- 

eeaeion oi the Complainant's par.y.The complainant alleges that on the 

6 -oottah'plo) there are a number of pits used for the deposit of refuse from the 
slaughter bouse, aed that his master has been in possession of it for some years. 
Them is abundant evidence on the reoord that there are these pits oa the land 
which are old, and have been u=ed for some time as places ‘awhichto deposit refuse 
from the slaughW-house, and the Magistrate himself saw that at least two of the 
, its were on the 5-oottah plot, and (hero is also evidence that Ghisa Via ere ted this 
Vmf- on tho land .... The fact that the pita do exi?t there, taken with the oral 
and docume'nta.y ividocoa, proves that the land was realiy in the ^session of 
Ohi^a Mia ... As to the hut the Magistrate says that n is too small to be used 
for oattle I am inolined «o think myself that it wa= built by Ghisa 

Mia. 

The Sessions .Tudgo dismissed tho appeal by bis order dated the 16th 
September 1909, and the accused thereupon obtained the present Rule 
from the High Court on tho grounds (i) that tho trial was illegal and 
vitiated by the fact that the trying Magistrate held a local inquiry and was 
influenced by certain things ho saw there, and imported his knowledge of 
suoh matters into his judgment in disposing of the case; and U») that 
the common object stated in the charge being different from that found 
by both Courts, the accused ought to have been acquitted. 

Mr. Monnier (with him Mr. Chippendale), for the petitioner. 

The Deputy Legal Remembrancer [Mr. On), for the Crown. 

The oase was heard before Stephen and Wondtoffe JJ„ and their 
Lordships delivered the following dissentient judgments (on 93rd Novem- 

ber 19091. , 

[543] Stephen 3. In this case a Rule has boon granted calling on 

the District Magistrate to show cause why a conviction of the petitioners 

of an offence of rioting under section 147 of the Indian Penal Code should 

not bo sot aside on two of the grounds mentioned in the petition. The 

first of these is that the trying Magistrate hold a looal enquiry and was 

influenced by certain things be saw there ., and imported bis knowledge of 
what he had seen into his judgment in disposing of the case; the second 
that the common object stated in the charge was different from that found 

by bo ^ fcl ^ ( '°^ d 0r ob j° otion may be very shortly dealt with The common 

nbiect charged was by moans of criminal force to obtain possession of the 

?mL a Knds belonging to one Ghisa Min. The lands so referred to 
lttllkhana land , , p , fc d fi V e-cottah plot; the offence was 

*<"**•»< «»•"?** p ’°‘ 
onlv As tho fivo-oottah plot was inoluded m tho killkliana lands wo 

“X as this part oi the Rule i, .oee.rr.od, it most, therefore 

bo discharged. 
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. Th ° however, requires fuller consideration. The com- 

plainanfc alleged that his master was in possession of the five-cottah pl“f 

contention the complainant alleged that the plot in dispute Snta ned 
five pits which h.s master used for the disposal of refuse from slaughter - 

houses he had elsewhere, and also a hut erected for the accommodation of 

h,s master s servants. For the defence, it seems that possibly the existence C W-T 422 

_ 11 a • 1 i t . . . j . , . ^ ^ was denied, and it was L?j! 

alleged that one of the petitioners had erected the hut as a cattle-shed 121=5 1 a 

Daring the hearing of the case, and apparently after both these points had 860 

been made, the trying Magistrate suggested that he had better see the 

land in question. No objection was made to this, and he accordingly saw 

the land m the presence of the complainant and the [ 344 ] accused 

There is no doubt that he made use of the impression made on his mind 

by what he saw in deciding the questions he had to consider. 

On behalf of the petitioners it is argued that the course the Magis- 
trate adopted was illegal, and that he had no right to take anything he 
saw on the land into consideration in adjudicating on the case. The argu¬ 
ments in support of this contention are as follows. Admittedly, there is 
no provision in the Criminal Procedure Code expressly enabling a Magis¬ 
trate to view a place connected with a oase before him Sections 148 and 
202 of the Criminal Procedure Code seem to be the only sections expressly 
enabling any one, except a jury or assessors, to view the place where the 
facts alleged to have taken place occurred, and they do not justify what 
was done in this case. Section 556 deals only with the question of 
interest on the part of a Judge or Magistrate, and confers on him no 
power that he did not possess before. I cannot regard this argument as 
sound. The Code is not exhaustive in dealing with the powers of a Magis¬ 
trate, and it cannot, by omitting to justify a certain course of action on 
his part, deprive him of powers whioh he otherwise possesses. Also, it is 
to be observed that sections 148 and 202 enable a Magistrate to send some 
one else to see a place that he may inform him about it, and seem to take 
it for granted that the Magistrate may look at the place for his own infor¬ 
mation. This view seems to me to be supported by the contents of 
section 293, which make provision for a jury 'or assessors viewing a place 
where an offence is alleged to have been committed. It is true that a 
Magistrate sitting to decide questions of faot is not mentioned, but I think 
that this is because he is understood to have the power of inspection 
already. I think the section may fairly be read as having for its chief 
object the provision of conditions under which the jury and assessors are 
to take their view designed to prevent their hearing anything which might 
influence their minds. I am, therefore, of opinion that the Code does not 
prevent a Magistrate acting as the Magistrate in this oase did. 

[345] There remains the general question whether, apart from 
the Code, a Magistrate may visit the scene of an alleged offenoe in order 
to test the evidence he has heard on a question of fact that has been raised 
before him. That he has such a power seems to me to be proved by what 
I believe has been a constant practice and also by considerations of what 
is reasonable. I have known this practice followed in civil cases, and see 
no reason to make any distinction in criminal cases. The praotice is 
really only'to treat immoveable property as an exhibit, and for the Court 
to go to it as it cannot be brought to the Court. This seems to me a 
useful method of proceeding, and I have never known of its correctness 
being called in question. 


825 
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The authorities that have been quoted before us, to show that such a 
Ffb. 1. proceeding is nob correct, do nob seem to me to support the contention of 
— the petitioners in any way They are (jirish Chnnder Ghose v. Queen- 

bbtmiok^ E m P ress ^)> Bari Kishore Mitra v. Abdul Baki Miah (2j, and Quecn- 

_ ’ Empres v. Maniham (3), and in all the cases the trying Magistrate visited 

37 0.340=14 the scene of the occurrence before ho had beard any evidence, and appa- 
0. W N. 422 renbly in the absence of the accused. This seems to me to distinguish 
121=3I *C these cases completely from that now before us, and the observations of 
865 * Petheram, C.J., in the second of the cases (at page 922; seem to me to go 
to support rather than to condemn what was done here. The Magistrate 
in that case had begun his connection with the case by such an investi¬ 
gation as is proper under section 202, and this was disapproved of; bub 
the Chief Justice recognises the fact that it may be desirable for a judi¬ 
cial officer to see the place which is the subject of the investigation before 
him, if certain precautions are observed, and ho conhnos himself, as I 
understand the passage in question, to seeing what there is to be seen. 

It is true that the Chief Justice limits the right of the judicial officer to 
see a place to oases where he does so “in order to enablo him to under¬ 
stand the evidence that is laid before him,” and it is on this passage that 
the petitioner’s argumonb is based that he is not to see the place [346] 
in order to test tho evidenco. This is not how I understand the passage. 
If the petitioner's view is correct the judicial officer is only to see the 
place in cases where the parties are agreed on tho facts, so far as they 
oonoern the place, bub cannot convoy their meaning to tho judicial officer, 
whioh I cannot think is what the Chief Justice intended. A difficulty 
would arise if he saw something that was inconsistent with what one of 
the parties alleged, which would, on the petitioner’s theory, lead to the 
necessity of a new trial. I understand the Chief Justice to mean that tho 
judioial offioer may see the place to make up his mind on disputod points 
raised as to something to be seen there. In addition to those cases, we 
have the deoision of In re Lalji (i), whore Sir John Edge refused a 
transfer asked for on the ground that the trying Magistrate had visited the 
scene of an alleged offence, apparently mischief, after he had heard some 
evidenoe for the prosecution, and in tho absonce of the accused, holding 
that he had nob acted improperly. Iu the present case tho Magistrate 
made his visit aftor.it was settled what it was that he was bo see, and 
what the issues wero which he would decide from his inspection. Tho 
aooused and oomplainant seem both to have been present or represented. 
It is nob suggested that ho did moro in tho way of taking evidence than 
look at the pits and tho hut. I considor that this was a correct proceed¬ 
ing, and that he was justified in acting on tho opinions he formed from 
whab ho had seon in adjudicating between tho parties, as otherwise his 
visit would sorvo no purpose. I am, thorofoie, of opinion that tho Rule 
should be discharged. 

Wo DRoFFii J. In my opinion this Rule should bo made absolute 
on the first of tho grounds mentioned in tho petition. I hough there is no 
express statutory provision in that respect, tho case law and tho practice 
of tho Courts appear to establish that a Magistrate may take a view in 
order to enable him to understand the evidence that is laid before him. 
This, I think, was not seriously contested, though some reliance was placed 
[347] on tho terms of my judgment in Nidani A/oniiol v. Ala'ora Sir- 

(1) (1809) I. L. R. 90 Cal. 867. (S) (1806) I. X. R. 19 Mad. 063. 

(2) (1894) I. L. R. 21 Cal. 920. (4) (1S97) I.'Tj. R. 19 All. *02. 
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tul 1 i My language there was nob sufficiently guarded, and must be 

a en in connection with the facts showing the nature of the local invesfei 
gat.cn in that case. But though a view may be had for the Zvose — 

There ^ b9 ’ ' D my opinion - ^nctly limited to that. ObiMinal 

around d ^ 7^ t0 takin S local v > ews at all on the BBV,s,b »- 

ground that they may be thus unduly influenced In c 0 mn « "T— 

model' 11 i may be , difficulb t0 appreciato evidence without a complete" C ? W N °«2 
tion c h °7' ng u he properby ana l6s surroundings, or without local insipec- =<lCr L. 3 . 
T°' far - however, as I am aware, there is no authority for holding 121=8 1 c - 

!f a nd a CO f U u b m 7 tak9 a V16W £ ° r any purpose other than that of under- m 
standing the evidence. The question then is whether, on the facts of the 

present ease, the Magistrate has done more than he is legally entitled to 

ao. ihe complainant stated, as part of his allegation of possession that 

11, p, , p.,, „ 1i ., i ^ accused denied it 

. ne l.sue then was as to the existence or non-existenee of the pits There 

is no question here of the Magistrate going to the land to understand 
wuat a pi fc was, or what it was like, so as to appreciate what had been said 
or such pits m the evidence. As the learned Deputy Legal Remem¬ 
brancer has told us, what the Magistrate went to do was to see whether 
me pits existed in fact, and to see whether the complainant or the ac¬ 
cused were speaking the truth on this point. This may perhaps be 
.speaking without the law) from some points of view, and under certain 
conditions, a convenient and practical course, and one which might in 
many cases tend to secure a just deoision. But the question is here whe¬ 
ther it is permissible in a judioial system whioh gives to the Court only 
power to adjudge the existence of facts according as they are deposed to on 
the evidence before it. If it were, there appears to me to be in such a 
case no neoessity for evidence at all as regards this particular fact. It 
would be sufficient that the complainant should allege that there were pits 
in existence, Then, without his oath to that effect, or evidence given on 
behalf of [348] the accused, the Court might go itself and ascertain the 
truth or falsity of the alleged fact. Would it, for instance, be open to a 
Judge, however expert he might be on the subject, to pronounce on the 
strength of his personal observation against the truth of an allegation that 
a room was dark or deprived of air? I think not. Reference has been 
made to certain cases where the observation of the Judge is properly part 
of bis judgment. The law allows him to note the demeanour of witnesses. 

He may also express his opinion on the age and appearance and the like 
of documents and other material exhibits. Bub this is because they are 
Part of the evidence in the case, and thus form proper material for his 
adjudication. This appears to me to be a different thing from pronounc¬ 
ing on the existence of a disputed faot, the subject of observation out of 
Court. 

The principle contended for by the Crown may be tested in another 
way. Where the Court limits its judgment strictly to the materials placed 
before it by the parties in Court, then its judgment can be tested by the 
Court of appeal by reference to these same materials which are also before 
the Appellate Court. This is not possible where the lower Court's judg¬ 
ment is based on personal observation out of Court. If the Court's impar¬ 
tiality or accuracy of observation were by a party pub in question, are we 
to say that in all such cases the results of the Court’s observation must be 
aocepted, even though it may be at varianee with the sworn testimony o f 

(1) (1905) 9 0. W. N. coxxii. 
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lgl0 numerous and reliable witnesses V And if nob, what means has the 

tfBB. 1. Appellate Court in such a case of deciding the matter ? 

—- * The next point taken on this subject is with reference to the hut on 

Criminal fcbe Jand ^he complainant alleged that it was used for dwelling-purposes. 
RBViBiON. The acouSQd Sfti(3 ifc was used f or keeping cattle waiting to be slaughtered. 

37 C. 340*14 The Magistrate says, as a matter of personal observation, that the hub 
C. W. N. 422 wa s too small for the latter purpose. This is his opinion and it may 

be wrong, for he may be in any case and know nothing about the 
121 865 * accommodation whioh is required for cattle about to be slaughtered. 

This could only have been established by evidence which learned 
counsel informed us was wanting. Nextly, he did nob [349] acquaint 
the parties with the opinion ho had formed. It has always ap¬ 
peared to me to be a very objectionable practioe that the Court should 
withhold from a party affeoted an opinion formed by it adverse to 
him. It seems to mo to bo only just that an opportunity should be given 
to suoh party of showing that such opinion was eiyronecus. In the present 
case, learned counsel for the accused states that his client, had he known 
the Magistrate’s opinion, was prepared to give evidence to show that it 
was ill-founded. It was next contended on behalf of the Crown that no 
objection was taken by the parties to the proposal (which emanated from 
the Magistrate himself) to inspect. I do not see what objection could 
have been taken. It is not for litigants to assume that the Court is going 
to do that whioh it is not entitled to do. On the contrary, the accused 
may have, and in any case should have, assumed that the inspection was 
going to be held for purposes allowed by law only. When they discovered 
that this was not so, they took objection before the lower Appellate Court 
and made it one of the grounds of this Rule. 

It was lastly argued for the Crown that, apart from the Magistrate’s 
own observations, there is sufficient evidence on the record to support the 
oonviotion. In my opinion suoh an objection must fail, for it is a matter 
of entire speculation how far the Magistrate was influenced by what he 
saw, as distinguished from what was deposed to. The matter in question 
was an important part of the case. It may bo that the Magistrate has 
allowed a predominant influence to what he himself saw This is only 
natural. We cannot say what the result should have been without a 
retrial, whioh I think is necessary. 

[Owing to this difference of opinion, the case was referred by the 
learned Chief Justice, under seotion 429 of the Criminal Procedure Code, 
to Cbatterjee, J.] 

Mr. Monnier (with him Mr. Chippendale), for the petitioners. Two 
questions arise for determination : first, whether a Magistrate has,*during 
the trial of an offenoe, power to inspeot the locus delicti in order to 
understand or follow the evidence; [350] and secondly , whether he has the 
power of inspection for the purpose of determining the credibility of the 
witnesses. The Code is silent on both points: the only provisions thereof 
relating to local inspection or inquiry being seotions 148, 202 and 293, 
which do not apply to this case. The Code is exhaustive: see seotion (1J, 
(2) and Banu Singh v. Emperor (1). A criminal Code must be oonstrued 
strictly in exclusion of rules of procedure not therein oontamed, though, 

if the disputed rule is not inconsistent with any particular provision, or 

the general scheme, or the spirit of the Code, it may be admitted. n 
accordance with this view, I oonoede the power of inspection of the locus 


(1) (1906) I. h. R. 08 Cal. 1858, 1867. 
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inspection If ,5?“*. B “ l *• P— »< 

sk - ?. ke “ 01 ,h * 8 r s r £ a 

fcion o^thA^nl 6 ] 11 ? 111 / 7 ^ he # e !i^ au ^ borized musb be limited to an inspect = ^CrL J. 
on of the local features of the case and to testing the evidence on th^t 121 = 6 L c * 

point only, and that the section does not permit a Cdaeisbrate tn f 868 
rt.t hn s,w ,„d interred ns to other mnL^ n issn ' S °‘u <5 

onZT tkUn } ZU rt (2) ' The ^termination of Se ZoTence oTg^ 

Sf ft nd the introduction into the case of matters personally obser-’ 
accumo! 6 of M th gl ’ °V 'nspection or inquiry, in order to test the 

a he L Pr ° T1S r'i T ^ 6 Ex P l ? nalion to section 556 does not Confer 
p er not already existing, but merely saves the Magistrate’s 
competency to hold a trial. It does not confer on him a power of 
ocal inspection or inquiry, but precludes him, it he has held [351j 

becom^'T ° r ,nqui 7’ L 6 ' 9 " Under secfcions 159 and 202, from 
Becoming thereby incompetent to try the case. The “ inquiry" therein 

ji j.. i, l q, *, .. . . , , , . ^: : see section 4 (ft? 

test th« r ' '* rw^?**}* l6gally iuStifi6d in hold ing a local inspection to 
test the credibility of witnesses, the necessity for holding any trial at all 

not apparent, especially in cases of mischief, where the issues might be 

determined by his going over to the place of Occurrence and seeing the 

Tf done for himself. The Magistrate did not place on record the 

results of bis observations, but sprung them on the accused for the first 

ime in his judgment. Again, the matters which he imported in his judg- 
ent are matters of inference and opinion, and the accuracy of his obser¬ 
vations gannot be tested by the Appellate Court. The decided cases are 
mostly in my favour : see Girish Chunder Ghose v. Queen-Empress (3) 
a an Z.sfcore Ultra v. Abdul Baki Miah (4), Queen-Empress v. Manikam 

nii ■ m Mondal , y - Maboxa Sirkar (6). The observations in Satri 
Lfulali v. Empress (71 and In re Lalji (8) are against me ; but the latter 
contuses the two questions for determination here. Another difficulty 
arises if the Magistrate is empowered to hold a looal inspection in order 
o test the evidence as to a prisoner’s guilt or innocence. It would be 

w'Iv° US 7 u “ fair for fcho Magistrate to act on his personal observations 
without noting them on the record, but, if he does so, can the parties oross- 

xamine him on his inspection note, and can he thereafter continue the 
rial himself ? A person who is the sole judge of law and fact cannot 
g ve evidenoe before himself and continue to aot as Judge : Empress v. 

Uonnelly 19), Swamirao v. Collector of Dhanoar (10), Girish Chunder 
unose v. Queen-Empress (1), Bari Kishore MUra v. Abdul Baki Miah (2) 
vUeen-Empress v . Manikam (3) and see Queen v. Mookta Singh (il). 

(1) (1905) 10. 0. W. N. 181,182. 

1 (1878) 3 0. L R 184. 

( 8 ) U&P3) I. L R. 20 Cal. 857, 865. 

}4 (1894) I. L b. 21 Cal. 920, 928. 

*&) (1-896) I. L.R. 19 Mad 268. 

(6) (1906) 9 0..W. N. ooxxii. 


(7) (1899) 8 O. W. N 607. 

(8) (1897) I. L. R. 19 All. 802. 

(9) (1877) I. L. R. 2 Cal. 405. 

(10) (1892) I. L. R. 17 Bom. 299, 303 

(11) (1870) 18 W. B. Or. 60. ' 
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Apart from tho Magistrate’s 
theiofore, be sustained on the 


[352] The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 
The Magistrate has the power of inspection even for the purpose of testing 
tho evidence before him. Tho law is now contained in the Explanation 
to section 556 : see In re Kr.shnapia Goun len (1) and In ra Davaraja 
N ay agar ( 2 ). lie can do so provided ho does not import inta the judg¬ 
ment matters outside the record, lleio theie was ample oral evidence of 
the existence of some of the pits on th > -Imputed land and of the erection 
of the hut by the complainant’s master, 
personal observations, tho conviction can, 
evidence in the case. 

Cha'jterJEE J. Tho main question in this case, and that on which 
there has been a difference of opinion, is whether a Magistrate can hold a 
local inspection for tho purpose of testing tho credibility of the witnesses 
examined on eithor side. 

I shall first examine tho provisions of the Criminal Procedure Code 
and see whether there is any provision which authorizes such an inspection. 
Section 148 provides that, in casos under Chapter XII, the District Magis¬ 
trate or the Sub*Divisional Magistrate may depute a Subordinate Magis¬ 
trate to make a local inquiry, and the rcpoit of such Magistrate will be read 
as ovidence. This section has no bearing on the present case. Section 202 
lays down that if the Chief Presidency Magistrate, or any other Presidency 
Magistrate authorized in that behalf by tho Local Government, or a 
Magistrate of the first or second class, is not satisfied as to the truth of a 
complaint, he may order a local investigation by any offioer subordinate 


to himself, or a police officer or such other person as he thinks fit for the 
purpose of ascertaining the truth or falsehood of tho complaint; and sec¬ 
tion 203 provides that the result of tho investigation shall be used for the 
purpose of seoing whether there is sufficient ground for proceeding with 
the case. Only specially qualified Magistrates are, therefore, given this 
power of ordering a local investigation, which may include an inspection 
of the locality whore a crime has been committed. The result of 
[353] the investigation is ono factor only for determining whether 
the case is to go on. Tho report is not evidence in the case unlass it is 
proved as suoh. To this limited extent only, thoiefore, there is authority 
for a local inspection by a Magistiate under the Code. Section 293 
provides that jurors or assessors in a sessions trial may be asked to view 
a place of occurrence or connected place, provided they are accompanied 
by an officer of tho Court and hold no sort of communication with any 
party : they are to bo conducted back to the Court, and they must not 
talk with anybody. Section 294 provides that if a juror or assessor is 
personally acquainted with any relevant fact, he must bo examined and 
oross-examined as a witness. There is no provision, however, for the 
Sessions Judge himself joining in tho inspection. In this state of tho statu¬ 
tory provisions of law, it was hold in the case of Girish Ohunder Ghost v. 
Queen Empress (3) that when the Magistrate saw the locality and also 
a part of tho occurrence and referred in his judgment to matters whioh 
oamo under his personal observation, aud whioh, if relevant, should have 
boon deposed to on oath, the Magistrate was disqualified from trying the 
oase. Tho loarned Judges said ‘ tho Magistrate cannot himself be a wit¬ 
ness in a oase in whioh ho is the solo judge of law and faot. 

Tho accused are entitled to have nothing stated against them in the 


(1) (1900) 2 Weir V27. 

(2) (1903) 2 Weir 728. 


i») (1893) 1. L. R. 20 Cal. 857. 
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judgment which was nob stated on nat-h 

had no opportunity of tasting hy oro « P _ b ' lr P r6S0nc ® and which they 
Then in the case of Bari Eisho'r 'lit™ v a , nd ° f rebu tting.” 

laid down that the Magistrate cm see the M ? ah ^ ifc was 

understanding the evidence but if he oot ° Ca ‘ ( by f or the purpose of 

by bimself, we Jo P“*>‘r«*’'» » «*» being tried 

may local inspection be madn P *° " y ng fe bafc under no circumstances 
should only be made for the nnrnii” 1° ar ® satisfied that such inspection 
stand the better the evidence^h^h ° f th9 Magisbrafc0 bo under- 

stricfcly confined twthab InAhis'sf 1 f-e Tft, ^ e ^ oro him, and it must be 
Procedure Code was passed in 18 4 A ft. tTI laW - bhe naw Crimina l 

^ing a case “byrS ont thatW h ° dis ^ alifiad fro “ 

occurrence is alleged tn hlvn 130 has vowed the place in which an 
which any other trau^Hn be f. ^mitted, or any other place in 

occurred, and made an inquiry inTheT J- rf- ^ is / lleged to have 

in mo the MagSra e ^ l u h< ?, d bha b ? dewing the locus 

splcbion.but itsavedhi !1 aothoriso a Magistrate to make a local in- 

such investigations Ihn u d i°' Dg away Wlbh bhe r0S tnobions under which 
Eishore Mitfn v A? 7 d A made , as Iaid down in the case of Bari 

ol Satli DuM?^ B v h f ' Hah rl} l < Ib was ’ bher . efore ' held in the 

the locus in nun f o' ^ m P ress (3) that the Magistrate can inspect 

into thetiase Ilythile As 4 h d A 9 f0atur0S ° f tha loca ' ity ’ bufc i£ he Sports 

In the case A/m;! ’J 30 becomes a Wltness and can not try the case. 

Woodroffe =aid tL.Kh”* Mondal v ’ Alaboxa SirHar (4), Mr. Justice 
Code for makinen there was no authority in the Criminal Procedure 

ease In mv n !' 6 • y , sucb locaI investigation as has taken place in bhis 

by law isAA'A"’- u? 11 ' nVesblgabion ’ except where expressly provided 

gation which In fcbiS CaS0 bhe resulb of th9 local investi- 

was not ninnA co °t rary fco the evidence adduced by the accused, 

Eeioy SanlcTLT A® r f° rd ’ In bha caSe of Lal Behari * aha 

[350] on thl S kdj , r ^’ w here the Magistrate discarded the evidence 
beard and inf rec ? rd , a9 unreliable and decided the case upon what he saw, 
that the Maoilri , a , ° Cal , in( 3 uir y' the older was set aside on the ground 

The learnpA t j bad 0rred matena lly in the exercise of his jurisdiction, 

purpose of rryai' eS i. Say be did nofc ’ however, use the local inquiry for the 
might tesf “ akln S himself familiar with the local facts in order that he 
this woo o th9 0vldeDC9 adduced by both sides at the trial.” Although 
the trvino a^ S ® under Chapter XII, the local investigation was made by 
the Dre<«nr ISb . ata himself. Mr. Justice Woodroffe in his Judgment in 
-— oase does not refer to the above case, bub says that what he 

/1 \ /-__ ' ' 


(2) U89r} }' r L - R- 21 Gal. 920. 
8 Ifloq P L - R - 19 263. 

1 ’ (18 ") 3 0 W. N. 607. 


(4 (1905) 9 0. W. N. ooxxii 
(5) (1905) 10 C. W. N. 181. 
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said in the case of Wdani Mondal v. Alaboxa Strkar (1), was not 
sufficiently guarded. The result to my mind of an examination of the 
statute and the case-law on the subject is that the Magistrate may inspect 
the locus in quo in cases where he cannot follow or understand the 
_ evidence without himself seeing the features of the land, and does not, 

37 C. 340=i4 merely by c o doing, disqualify himself from trying o case. 

C. W. N. 422 But oan the Magistrate test the sworn testimony on the record by the 

light of his own observations ? Too Allahabad High Court seems to be o 
opinion that he can. Sir John Edge, C. J., in the case of In re Lai )* 12) 
said : —“ It appears to me that it never could have been the intention of 
the Legislature that in a criminal case, in which the evidence is conflicting 
or is difficult to understand by a person not acquainted with the locality, 
the Magistrate trying the oase should not go and see the locality for 
himself. It is highly convenient that he should adopt such a course if the 

evidence is conflicting.” la the oase of Lai Behan Saha v. Bejoy 

San\ar Sikdar (S', Pargiter and Woodroffe JJ. are reported to have said : 

“ Ho (the Magistrate) did not, however, use the looal enquiry for the 
purpose of making himself familiar with the local facts, in order that he 
might test the evidence adduced by both sides at the trial" No doubt 
this was a oase under section 145 of the Criminal Procedure Code, in 
which a looal inquiry by some other Magistrate is permitted by section 
14R; but it was, nevertheless, a [356] local enquiry by a trying Magis¬ 
trate, which is not expressly provided for by the Act.. 

If the Magistrate has seen a certain state of things, and if witnessos 
examined before him testify to the contrary, it is natural that he should 
believe the testimony of his own senses and disbelieve the sworn testimony. 

It seems to bo a psychological impossibility that ho should do otherwise. 

If a Magistrate is required to see a place and its environments for the 
purpose merely of understanding what the witnesses are speaking about, 
and to ignore what he has seen when weighing the credibility of the 
witnesses who confirm or contradict his own senses, it would bo asking 
him to do what no man in the ordinary course of human experience can 
bo expeoted to do. As soon, theroforo, as we admit that a local inspection 
is permissible, we must admit also that the Magistrate can use the 
testimony of his own senses for testing the veracity of the witnesses 
deposing before him as regards tho features of the looality. Ihere is no 
doubt that he may be wrong in his observation, and may, therefore, apply 
a wrong test which there is no moans of controlling or checking, but that 
is a contingency which is rendered possible by the Code as amended, but 
which may perhaps be guarded against by requiring him in every case in 
which he makes a local inspection to place at once on the record a report 
of what he *eos, leaving it open to the parties to qualify or contradict the 
same by an application fora further inspection. Khe does anything 
more, he will be doing what is neither directly nor indirectly authorised 

by tho law. , . . , . ~ .. v 

It is one of tho most cherished and salutary principles of English 

criminal jurisprudence that no man shall bo convicted except upon 

evidence which ho 1ms lmd an opportunity of testing by oross-examination 

and contradicting by rebutting evidence If the MasisUate therdore 

import? into tho case any faots which he has himself observed he wo 

be introducing into the case evidenoo which has not been sub]toted to 


(1) (1'.'05) >i 0. W. N. ooxxii. 

(2) (1897) I. L. K. 19 All. 802. 


(9) (1905)10 0. W. N. 181. 
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these tests, and in regard to which he may have been misled by 
his senses or biassed in favour of either party. It is on this account that 
many Judges refuse to make a local inspection. [357] When the law 
however, allows a view of the locality, and it is in some cases not only 
convenient but necessary, for the ends of justice, every possible precaution 
should be taken that such a view should be nothing but a view of the local 

features and an immediate report of what is seen should be placed on the 
record, and laid open to the scrutiny of the parties. 

fc k' s oase fc k 0 learned Magistrate has done much more than viewing 
the piace for the purpose of following or understanding the evidence and 
testing it Ho says : I myself saw that this place could have only 
been used for throwing of refuse and not for tethering cattle : the hut is 
also too small for the purpose of keeping cattle.” These are matters of 
opinion and inference based upon circumstanoes not on the reoord The 
accused aware of the way in which the Magistrate was going to use his 
inspection, could-have adduced evidence or shown by a further inspec¬ 
tion that the Magistrate was wrong. To spring suoh opinions or inferen- 
ees upon the accused at the time of pronouncing judgment is an error of 
procedure that may have materially prejudiced the accused, and they are 
quite justified in complaining that they have not had a proper trial 

In the result, therefore, I agree with Mr. Justice Woodroffe in 
making the Rula absolute. I think there should be a retrial before 
another Magistrate with liberty to examine the Magistrate, who made the 
local inspection, as a witness. 


87 Cal. 858 (=6 I. C. 877). 
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Derozario v. Gulab Ohand Anundjee.* 

[11th February, 1910.] 

Miliciow Prosecution—Jansi of Action—Complaint laidlbut no Process issued. 

Where in a suit for malicious 'prosecution, it was averred that a complaint 
had been laid by the defendant before a M igistrate who thereupon sent the oast 
to the police for enquiry and report, but there was no averment that fcb* 
Magistrate had ever issued process :— 

H^ld, that the plaint disclosed no cause of action. 

Yates v. The Queen (1), followed. 

Clarice v Postanl (2) and Ahmedbhai v. Framji Edulji v. (8) not followed. 
Thorpe v. Priestnalb (4), referrel to. 

[Malicious Prosecution—‘Pros jcution’ when commences—Complaint laid bit no 
process Issued: Pol: 37 Mad. 181 ; 7 1.0 255; Dist: 49 dal. 1035* 19 
0 W.N 935 -20 O.L J. 518=27 I.C. 449 ; 67 I C. 705; Ref.: 4 P.R. (1918) Or 
15 ; 41 I.O. 12 ] ‘ 

Original Suit. 

This was a suit for malicious proseoubion. The plaintiff, Charlotte 
DflRozario, who was a boarding-house keeper, was the tenant of one 
Mooljae Virjee at No. 70, Elliot Road in Calcutta. The defendant was a 
nephew and partner of Mooljee Virjee. 

It appears that certain disputes arose between the parties in respeot 
of the tenancy, whioh oulminated in the institution of a suit, which, how- 
gver, was subsequently compromised. ___ 

a* Original Civil Suit No. 97 of 1909. 

(1) 1.(1885) L. R Q. B. D. 648. (8) (1908) I. L. R. 28 Bom. *826. 

(2) ij 8 (1884) 6 0. & P. 428. (4) [1897] l.'Q. B. 159. 
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The plaintiff’s case was that on the 16th June 1909 the defendant 
falsely and maliciously and without any reasonable and probable cause laid 
a complaint against her, under section 380 of the Indian Penal Cod9, 
before the Chief Presidency Magistrate of Calcutta, and also a c ked for a 
searoh warrant against her ; that the Magistrate sent the case to the police 
for enquiry and report ; that the dofondant thereafter informed the Police 
Inspector that he did not desire the enquiry to bo proceeded with 
nor the premises of the plaintiff searched; that the defendant failed 
to appear when the case was called on before [359] the Magistrate who 
thereupon dismissed the complaint; that the defendant caused a fresh 
oomplaint under seotion 380 of the Indian Penal Code to be lodged against 
her, which complaint was also dismissed ; and that the plaintiff had 
thereby suffered damage which sho estimated at Rs. 6,000. 

The pleas taken in defence were, ftrst t that no cause of action had 
been disclosed in the plaint; sccon lly , that the first complaint had been 
made bona fide, but that on further enquiry the defendant had abandoned 
the complaint before the issue of process; and, thirdly , that the second 
oomplaint had not been laid at the instance of tho defendant. The 
damages were also denied. 

It was admitted by both parties that the Magistrate had never issued 
prooess. The only step taken, after the complaint had been laid, was that 
the matter was sent to the Police for enquiry and report. 

Mr. N . Ch\ttcrjce (with him Mr. A. K. Ghose\ for the plaintiff. The 
cause of action was complete. It was not necessary, in order to maintain 
any aotion for malicious prosecution, to show that tho charge was acted upon 
by the Magistrate, or that process had issued. The prosecution oommon- 
oed when the complaint was mado; Clarke v. Postan (I) Imveratrix 
v. Lakshman Sakharam } Vaman Bari and Balaji Krishna (2), Ahmcdbhai 
v. Framji Edulji (3j ; Addison on Torts, 8th Edition, page 249. 

Mr. A. N. Chaudhuri (with him Mr. Sircar), for tho defendant. The 
plaint did not disolose a oause of aotion. To found an aotion for malicious 
prosecution, it was not onough that a complaint should have been laid be¬ 
fore a Magistrate. It was essential that tho defendant should have set tho 
Magistrate in motion and that prooess should have issued. Until the Psue 
of a summons or warrant the prosecution could not ho said to have com¬ 
menced ; Gregory v. Derby (4), Yates v. The Queen (5) ; Clerk and 
Lindsoll on Torts, 3rd Edition, page 608, [360] The averment of issue of 

prooess is required under form No. 31, Appendix A, First Schedule, Code 
of Civil Proooduro. 


Fletcher J. This is a suit for malicious prosecution. 

The plaintiff alleges in the plaint that on tho 16th June 1909 the 
dofondant falsely, maliciously and without any reasonable and proper 
oause, laid a oomplaint under seotion 380 of the Indian Penal Code against 
the plaintiff before the Chief Presidency Magistrate, and also asked for a 
searoh warrant against her. 

The 7th paragraph of the plaint alleges that tho Magistrate sent the 
case to the Police for enquiry and report, but the defendant thereafter 
wrote to tho Police Inspectoi stating that ho did not waut to proceed with 
the case or the house of tho plaintiff to be searched. Paragraph 10 of the 
plaint alleges that a fresh oomplaint was made against the plaintiff 
through one Bissonath Dubay, but tho said oomplaint was also dismissed. 


(1) (1884) 6 O. A r. 423 (4) (1839 ) 8 0 A Y 749 

(2) (1877) I. L. R. 2 Born. 481, 487. (5) 1885) L . R 14 Q B. D. 648, 661. 

(8) (1908) I, L. R. 28 Bom. 226. 
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The point argued is whether, on these allegations, a suit for malicious 
prosecution can lie. Mr. Chatterjeo admits that the evidence is not 
enough to carry the case higher, but says that the plaintiff can on these 
allegations maintain the suit for damages for malicious prosecution. 

lhe case on which Mr. Chatterjee relies is the decision of 
ubandavarkar and Jacob JJ. in Ahmedbhai v. Framji Edulji (l).and there 
is no doubt that in that case the learned Judge did say that a prosecution 

commences when a c mplaint is made, and it is enough if the charge is 

made to the Magistrate. The statement is made on the authority of a 

statement taken from Addison on Torts, 8th edition, page 249 The case 

referred to in Addision is Clarke v. Foslan (2), which has been considered 
by Lord Justice Cotton in the case of Yates v. The Queen (3). 

... , £ he case of Clarke v. Posian (2) was a mere dictum of the Judge at 
NisiiPrius, and the case of Yates v. The Queen {3) is a considered iuds- 
ment of fche Court of Appeal. 

[361] My opinion is that the decision of Lord Esher and Lord 
Justice Cotton in Yates v. The Queen (3) is to be preferred on this point to 
the ruling in Clarke v. Pcstan (2). 

Looking to the provisions of the Criminal Procedure Code, it is 

obvious that process never issued at •all. Section 200 is the first section 

in Chapter 16. Section 200 says what should be done on a complaint. 

In section 202 the marginal note is postponement of issue of process, and 

states what is to bo done in a case when the Magistrate, instead of issuing 

process, sent the matter to the Police to enquire and report. Then comes 

Chapter XVII, and the first section of which has the marginal note “Issue 

of Process,” and the Chapter is headed “The commencement of Pro¬ 
ceedings.” 

In this case the Magistrate never issued process. The plaintiff was 
not prosecuted. The only step taken was that the matter was sent to the 
Police for enquiry and report. 

I think that the case of Ahmedbhai v. Frarrje* Edulji (1), which 
relies on the statement in Addison on Torts, that the prosecution com¬ 
mences from the date of complaint, is sufficiently explained by the case of 
Thorpe v. Priestnall (4). This case shows that once summons is issued 
the commencement of prosecution relates back to the laying of the infor¬ 
mation or making of the complaint. It is to be noticed that the learned 
Judges in the Bombay High Court did not refer to the case of Yates v. 
The Queen (3), nor was such case cited to them in the course of the 
argument. 

In these circumstances, I prefer to follow the decision of Yates v. 
The Queen (3) rather than the decision of Ahmedbhai v. Framjee Edulji (1). 

I hold, therefore, that the plaint discloses no cause of aotion, and the suit 
must therefore be dismissed with costs on scale No. 2. 

Suit dismissed . 

Attorney for the plaintiff : M. N. Ganguly. 

Attorney for the defendant: Manuel & Aganoalla. 


U) (1903) I. L. R. 28 Bom. 226 - (3) (1885) L. R. 14 Q. B. 1X 648, 661. 

(2) (1884) 6 0. & P. 423. (4) [1897] 1 Q. B. 159. 
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[362] APPEAL FROM ORIGINAL CIVIL. 

Before Sir'Lawrena B. Jenkins , K. C. 1. E. t Chief Justice and 

Mr. Justice Woodrotfe. 

PURA SUf'DARI DaSI V. BlJRAJ NOPANI.* 

[25th January, 1910.] 

Vendor and Purchaser — Executor, conveyance by, as beneficial owner —C'o'islritffton— 
Inconsistency between recitals ay\d operative part —.1 Restate clause, efftct of— 
Parti tion —Permanent lmprovement >— Enquiry. 


A Hindu, governed by the Beogal school of Hiudn Law, died in 1388 leaving 
a will, whereby he devised otrtain immoveaole property to his daughter A, 
■ubjeot to oertain charges by way of maintenance. Probate waa granted to 
the exeoutors B and others in 1887. A died in 1391 intestate, leaving her 
surviving five sons, B and four others, a married daughter, and two un¬ 
married daughters, the plaintiff and another. In 1900 a oonveyauoa of the 
property was exeouted by B and his surviving brothers in favour of the 
defendants. This deed proceeded on the assumption that B and his brothwa 
were absolutely and beneficially entitle! to the property; they, however, 
purported to convey “all the estate, right, title, interest, olaim and demand 
whatsoever of the vendors unto and upm the said property.” On a suit 
instituted by tbe plaintiff for the declaration of her title to a moiety in the 
property and for partition : - 

Held, that inasmuch as on A’s death the property devolved aa her slndhan 
property on her unmarried daughters, and aa B did not purport to sell and 
convey aa executor, the plaiatiff was entitled to a moiety iu ihe property as 
against the defendant, and that a dsoree for partition should be pass'd. 

Inaamuoh as by a deore?, dated the 10th December 1903, tha defendants 
became absolutely ent tled to the moiety which had devolved on plaintiff’s 
unmarried sister, and as the dofoedatts had expended moneys in improving the 
property : — 

Held, that there must bean acoount of the money expended by the defen¬ 
dants in permanent Improvements sinoe the lOih December 1903, and an en¬ 
quiry as to the extent to whioh the prosoot value of the property had been 
increased by tha expenditure. 

tReversed : 42 Oal. 56 (P.0 ) - 41 I. A. 139=21 I 0. 236=13 0. NY. N. 1313=27 M« 
L. J. 93=1 L NV. 655=20 0. L. J. 363.] 


Appeal by tbe plaintiff, Pura Sundari Dassi, from tbe Judgment of 
Stephen J. 

Premoband Bysaok, a Hindu governed by the Bengal sohool 
of Hindu Law, died in the year 1886, leaving a wili whereby [363] 
he appointed as his exeoutors his son-in-law, Shambkunath Bysaok, 
and the latter’s two sons Hemendranatb Bysaok and Ratanlal Bysaok. 
Tbe testator devised No. 8 Sobbaram Bysack’s Street, in Calcutta to 
his daughter Sreemati Katyani Dasi and her heirs absolutely, sub¬ 
ject to two charges of twenty rupees a month each for maintenance in 
favour of his daughters-in-law, Sreemati Barada Sundari Dasi and Sree¬ 
mati Sonamoni Dasi. Probate of the will was granted on tbe 12th July 
1887 to the three exeoutors appointed by tbe will. 

Sreemati Katyani Dasi died intestate on the 8th April 1891, leaving 
her surviving her husband, Shambkunath Bysaok, five sons including 
Homendranatk Bysaok, and three daughters, Maya Sundari Dasi who was 
then married, and Kanak Manjari Dasi and Pura Sundari Dasi who were 
then unmarried and minors. 

On the 12th December 1900 a oonvoyanoo of the property, No. 8 
Sobbaram Bysack’s Street, was executed by Hemendra Nath Bysaok and 
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J ra Th T brothers ,n favour of the defendants Bijraj and Dowlat- 
h.s brothers, who are therein desoribed as “vendors,” were absolutely aSd 

SH, h «° f «M 0r Ti iaSba ^ d and ° f S9Veral ° £ ber 30ns ’ conti inued—“ And where- 
as he said Hemendranath Bysack, the sole surviving executor of the said 

3’ nce pald a11 the debts ' liabilities and legacies mentioned in the 
thl and Pereas the vendors have taken upon themselves 

th ,h . y ;; ■ ■ c° f satls£ y' a g th9 (if any.of their sisters 

the said breemati Maya s un dari Dasi and Kanak Manjari Dasi, who are 

Doth married and of the infant Pura Sundari Dasi who is still unmarried 
land the latter two of whom are precluded from succession being born 

after the death of the testator).” The consideration-money, 

fche sum of Rs. 35,000, was expressed to be paid to the “ vendors.” The 
covenants for title were suoh as were appropriate to a conveyance by ab¬ 
solute owners, and fcffe vendors further undertook “to keep [364] the pur¬ 
chasers, their heirs, representatives and assigns harmless and indemnified 
against all actions, suits, proceedings, costs, damages claims and demands 

or losses and specially of ..the three sisters Maya Sundari Dasi, 

J^anek Manjari Dasi, and Pura Sundari Dasi and their heirs respecti¬ 
vely. By an all-estate clause’ the vendors purported to convey to the 
purchasers ‘ all the estate, right, title, interest, claim and demand whatso¬ 
ever of the vendors unto and upon ” the property. 

Of the two ladies, Barada Sundari Dasi and Sonamoni Dasi, in favour 
of each of whom there was a charge on the property by way of main¬ 
tenance, the former joined in the conveyance, and the “ vendors ” under¬ 
took to satisfy the claim of the latter. 

In the month of February 1901, Kanak Manjari Dasi filed a suit, 
being suit No. 88 of 1901, against Hemendranath Bysack, his surviving 
brothers, Sonamoni Dasi, Barada Sundari Dasi, the plaintiff, Pura Sundari 
Dasi, who was then a minor, the purchasers, Bijraj and Dowlatram, and 
others for the construction of Premohand Bysack’s will, for the declaration 
of her right in respect of the property No. 8 Sobharam Bysack’s Street, 
and consequential relief. This suit was compromised between Kanak 
Manjari Dasi and the purchasers, fche former receiving the sum of 
Ss. 4,000 in full satisfaction of her claim, and a decree was made accord¬ 
ingly without prejudice to fche rights of Pura Sundari Dasi who was then 
a minor. 

The plaintiff attained her majority on the 13fch November 1906. 
The plaintiff claimed that, under the provisions of the will of Premcband 
Bysack, Katyani Dasi became absolutely entitled to fche property No. 8 
Sobharam Bysaok’s Street as her stridhan, subject to fche two charges 
mentioned above, and that on fche death of the latter fche property devol¬ 
ved on Kanak Manjari Dasi and herself as fche maiden daughters, and as 
suoh as the heiresses of Katyani Dasi under the Bengal sohool of Hindu 
Law to the exclusion of fche sons and fche married daughter. The plaintiff 
demanded possession from fche defendants of an equal undivided half share 
m the property, but her title was denied. Thereupon, she instituted this 

suit for a declaration of her title, for partition and for consequential 
relief. 

[366] It was pleaded in defence that the sale and conveyance of the 
property on fche 12fch December 1900 was necessary for the liquidation of 

837 


1910 
Jan. 26. 

Appeal 

FROM 

Original 

Civil. 

*7 0. 862 = 
6 I. C 893. 







37 Cal. 366 


INDIAN liiGli UODKI REPORTS 



1910 

JAN. 26. 

Appeal 

from 

Original 

OlVIL. 

87 G. 362«i 
6 1. 0. 893. 


various debts, costs and charges for which the estate^ of Premoband 
Bysack was then liable, and that the purchase-money had been applied in 
due course ot administration of the estate. It was contended that 
although Hemendranath By^ack was not expressly described in the con¬ 
veyance as executor of the will of Piemchand B^sack, the rights of the 
defendants as purchasers were not etlected thereby, and that they acquired 
a good title to the property. It was alleged that the purchasers believing 
in good faith that they had acquired a good title, had the old dilapidated 
buildings standing on the premises pulled down, and a new three-storied 
building erected on the bite at a cost ot about Rs. 60,000. lne defendants 
submitted that in any event they were entitled to compensation for this 
improvement. 

Stephen J. being of opinion that Hemendranath Bysack must be 
taken to have acted as executor, and that the terms of the conveyance 
passed his interest as such, nold that the plaintiil was not entitled to 
relief against the purchasers and dismissed the suit. After setting out the 
faots, his Lordship continued :—• 

“ lhe defendants do not allege that tho conveyance oan have had any ofieob unless 
it passed the estate hold by the oxocuior, and the quostion I have to deoide ia therefore 
whether it had this effect. Liofuro dealing with this quostion generally, I will, how¬ 
ever, notice the point made by tho plaintiil that tho will contained an implied resirio- 
tioa on sale of tho house in question, as if it did, leavo of tho Court was necessary to 
give title, and this has not been obtained, 'lkoro is not much in support of this con¬ 
tention to bo found in tho actual terms of tho will. Provision is made for the pay¬ 
ment of funeral and sradh oxpensos out of tho proceeds cf tho sale of Governu-out 
Promissory Notes and for tho paymont of tho costs of probate, arrears of wages, cer¬ 
tain bills and other dobts, ii any, out of iho routs and protits of the house in question 
which, as 1 have said, is also made liablo to tho charges in favour of the tostator’s 
daughters-in-law. It is nut, however, easy to seo how this oan amount to a restric¬ 
tion, and tho plaintiil basos his argument ohioily on iho fact that a speciiio le^aoy is 
in itself an implied restriction, since by section 10 s of tho Probate and Administration 
Act, lcbl, tho thing specified is to bo “ delivered to tho legatee without any abate¬ 
ment.” This enaotmoub, however, only rogulates tbo rights of the legatees among 
themselves, and the govorniLg words ot tho sootion *’ where tho astots ate sufficient 
for tho paymont of debts” provout tho concluding words which 1 [366] have quoted 
from aoting as a restriction. '1 he decision in bhn Bthiirtlalji v. Bui liujba i (1) is 
relied on b^ the plaintiff, but las no bearing on tho present ovso, as there were in 
Premohand’s Will no restricted power of sale nor any particular indication that the 
property was to bo retained as there wore in the case referred to. A stronger point 
made by tbo plaintiil is that as set out in paragraph 6 of the plaint. Hemondra 
applied to this Court for leave to soli this pioporty, and or tho 4th September 1900 
an order was made dircOtmg an enquiry as to whether there was any necessity for the 
sale whether tho sale would bo for tho bentit oi tho iuUnt daughters of the d.oeased 
lvatyani, namely, Kanak Maujari and the plaintiff. Accounts wore tiled and the 
refoionoo seems to have been kopt on loot till tho onsuing April, but nothing was 
ever done in it, as Htmcndra informed his attorney that ho was going to sell the 
proporty without leave bofore tho matter could bo prooeoded with. Thi9 incident 
throws light on tho view of tho situation lakou by the vendors and purchasers at 
the time oi tho oonvoyanoo, but 1 cannot take it, in spite of tho inferences that may 
be drawn from the order of this Court, as a guide to tho construction of the will. 

1 hold, theroforo, that thoro is no implied restriction on alienation in tho will, 
and the question thou becomes, must llemondia bo taken to ba\o acted in the sale 
to Bijraj and Bowlatram as executor, and did the purchasers take anything n t is 

conveyance? 

Vhoro ivte oertain mattois oi fact in relation to this question whioh must ,be 
oonsidored boioro Ue legal question oan bo dotoiminod. 

In tho first place it appears that at tho time ol iho oonvoyanoo llomoudra had 
act mid of! a mortgage that bo and his co-oxccutovs had onlorod into to cover tho oout 
of probate . Tho ocst bad boon iuoroasod by an uusuccoislul opposition to the grant 


( 1 ) (1891) 1. L. R. 93 Bom. 319. 
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t0 . m " fc tbe;n fc, ° 0 eX0 cutors mortgaged 
deed 3 * 950 t0 Dwackanafeh Djfct ’ fcheir attorney, Katyani 


tbe premise:? in suit for 
joining in the mortgage 


a reoorvavan^'h r ®| re 3 enfc f ives brought a suit on the mortgage which wag Battled by 
icon Z ey rr ^ 6 surviving exeoutor dated the i2th Deoember 

of Rg *5 52 d 9 t8 Ag 1® °°“ ve - yan , ce fc ? the parchigerg, in congideration of the payment 
ha o n ’ &2y ‘ AS , as ^ 0men ^ ra ls concerned the reoonveyanoe must be takm to 
I * 6 of conveyance, a, it is plain that the purchase-money payable 

certaL bv ?** U ?? d f? pay ° ff the mort « a S e ’ and the matter is mad, more 

fb« ^ y that P raofcl cally all the notes whioh formed the consideration for 

Tn 0 f? aymeQt ° f mort g ; 1 g 9 ^ Qr0 received a 3 consideration for the conveyance 
me reconveyance Hemendra is erpressly treated as executor, and as tbe re-oonvev* 
anoe 13 necessarily subsequent to the other transaction, it is difficult to see how it 
n be said that Hemendra wag not then an exeoutor. 


On the other hand other claims rn the testator’s estate were dealt with at the 
time of the conveyance in a way that tends to show that Hemendra was not an 
exeoutor So by the dead itself provision is ma^e for a retention of ten 
thousand ^rupees by the purchasers to provde twenty rupee* a month to meet 
P°° a _ mani 8 charge, foe which a suit was then pending, and payment of a lump 
L-o7J sum to Barada was provided for on her becoming party to the deed. These 
matters, however, were a part of the disposition created by the deed and add nothing 
to the assertion by the vendors of their absolute title to the property. 

Under the ciroumstances, I have to oonsider whether there is anything in this 
case to prevent the application of the general rule summarised in Norton on Deeds 

(1906 Edn ), pige 271, “A conveyance • * * * 

of all the estate, right, title or interest of the grantor in property to a purchaser for 
value passes every interest of the grantor, although not vested in him in the ohar- 
aoter in whioh he is made a party to the conveyance.” The oase of Drew v. The Earl 
of Norbury (l) is authority for the proposition that ‘‘when a person having several 

estates apd interest in a denomination of land joins in conveying all his estate or 

interest in the lands to a purchaser, every estate or interest vested in him will pass 
by that conveyance, although not vested in him, in the character in whioh he ba- 
oame a party to the conveyance.” The case of Taylor v. Lon Ion and County Banking 
Comp my ( 2 ) goes to show that a fortiori the same rale must be applied where the 
vendor hid only one estate or interest in the property in question, and made out 
that ha was entitled to a larger inter°st than he was entitled to in the conveyance to 
me purchaser. In Rooper v. Harrison (3) the applioatnn of the rule to persons hold- 
lD g in autre droit U considered, and ths opinion of the Court was expressed that an 
exception to the general rule occurred in the ca : e of persons holding estates per autre 
droit, and that an assignment by a person of all hi* goods and obattela would not 
paBa thoie he held as executor unless he had none of hia own, a limitation on the ex¬ 
ception to the general rule that seems applicable to the present case, if we substitute 
for all his goods and chattels his right, title and interest in the premises affeoted. 
The faots before the Court were the converse of those in the preseat oase, the con¬ 
veyance being by executors and the question being whether this included the estate 
w h : oh one of them held for his own purposes and in h '3 own right; bat this does not 
seem to affeob tbe application of the principle on which the opinion of the Court was 

expressed. 

It has been argued before me that the geueral rule is not applicable to the pre- 
a eot oase beoause the vendor purports to aot a* abmlule heir and the conveyance 
contains recitals whioh ceosbitute a denial cf h : s charmer ps exeoutor In the 
cafes I hive mentioned, however, I find nothing t J support this contention. The 
vendors made oat a title as did the vendors in the present case, but that did not pre¬ 
vent their being considered to have exeroised rights whioh were not disclosed. In 
this O'.se it is tree that the title thev acted on is inconsistent with that under which 
it is sought to enforce their action, and which is in fact ceciei; but the question 

oannot be decided on their representations made in the reoitals, but on the rights 

which they must in fao 1 : be h'dd to have exercised. If the evidence showed that the 
pUfohiBera were in any way oosniz^nt of the existence of the mortage, which I have 
taken as evidence of the oontinuaroe of the executorship, I might be able to treat 
the conveyance a- a collusive net. But the only evidence of this is the olose connec¬ 
tion between the oonveyanoe [368] and the mortgige, a nd though this is suspicious, 

(1) (1646) 8 J. & L 267 (3) ( 1S55 ) 2 K. & J. 86 , 112. 

(2) [1901] 2 Oh. 231. 
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I o»nnot> take it a, oonolusive. It may be argue! that in the present *aje the T.ndor 
does not make out a good title be.ause tbefaots recited disolose the absolute right* 
ol the plaintiff to what she eUims. The oovenant to protect the purchasers against 
the olaim of the plaintiff also goes to ►how that the purchasers weie aware of » 
defeot m the title put forward, hut the faot that the puroharers were content with a 
defootive title does not of itselfj affect the question of the oapacity in whtoh the 

▼euao r s aoted. 

The plaintiff Anally argaea th*t the vendors in the conveyance of Deoembtt 
1900 h»d flaoh an interest in ihe demised premise! as to bring the oase wuhin the 
general exception expressed in Roopcr v. Harrison fl), for the plaintiff and her family 
being governed by the Bengal school of La v; the pluatiff. if she took at all, would 
take only aa a limited owner and on her decaa^e without disposition of the property, 
tbe vendors would take by inberitanoe from their mother. They had this a contin¬ 
gent interest in the property whioh they coaid assign in equity. The question as to 
the devolution of the proparty in question was not fully argued before me, as the 
plaintiff only raised the point in rep'y. But from a passage in Banerji’s Law of 
Marriage and Stridh»n, at page i92, it certainly seems that the property in the 
plaintiff's hand would not b q stridhan, though how far sin would take a limited 
estate is not clear. But, however that may be. I find nothing in the opinion ex¬ 
pressed in Boop.r v. Harrison (l), where the interest that was not that of an executor 
was vested to suggest that the vendors held any other estate thaa one in autr * droit. 

If this interest of the vendors cannot be use! as the plaintiff asks to use it, its 
remote and contingent oharaoter serves in some dfgree to emphasise thed'ff reooe 
between the present case and suoh capes as the Bank of Bombay v Sulem&n Somji (2) 
and the oases, the e oitoi, of In re Qucatt-'s Estate (3 and Uraham v. Drummond (4), 
whatever its application to the p'eseut oase may be. For in the o c.\3es the questioi 
wag one of the effect of a oonvoyanoe from one who was in faot a legatee as well ai 
an exeoutor, whe'eis here none of the vendors were legatees, though it may be argu¬ 
ed that they parpo ted to aot as such. The result is that I must boll that at the 
time of the oonveyanoe Homenara was an oxeoutor, and that the terns of the ooa- 
ve*anoe passed hig interest as suoh,land that the plaintiff is not entitle! to relief 
against the purchasers. 

Judgment for the defendant with oosta " 


From this judgment the plaintiff appealed. 


Mr. B. Ghakravarti (with him Mr. E. D. Bow), for the appellant 
The learned Judge proceeded on the presumption that where one of tne 
parties purporting to oonvey had the power to convey, the title of 
the purchasers was perfeoted by the insertion of tho “all-estate” olause. 
The rule of construction [369] which has now been codified by the Con¬ 
veyancing and Law of Property Aot of 1881, 44 and 45 Viet., G. 41, seo- 
tion 63, was established by judicial deoision : Johnson v. Webster (5), 
whore it is laid down that “prima facie, when a person oonveys an estate, 
he means to include in tho conveyance every interest which he oan part 


with and which he does not except.” The deed itself must be looked to, 
to gather its purport. Hero, the purchasers knew of the twofold oharaober 
of tho vendors and expressed thoir willingness to aooept only their benefi¬ 
cial intorest in tho property. It was most significant that an indemnity 
should have been given. How then could any equitablo presumption arise 
in tho present oa«e ? The interest qua exeoutor was oxoepted, and the 
purchasers took an indemnity in oase of ouster: t after v. Carter (6). Hoo¬ 
per v. Harrison \1) is an authority iu my favour. Tho passage in Norton 


11) 11955) ‘2 lv. & J. 8ft, 112. 
(2) (1909) 8 0. L. J. 845. 

(8) (1980) 17 L. R Ir. 381. 
(4) [1890] 1 Oh. 90S 


(5) (1954) 4 Pe. G. & M. & 0. 474, 489- 
16) (1857) 8 K. A J. 617. 

(7) (1855) 2 K. & J. 86. 
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on Deeds, page 271, relied on by the learnpd TnHan ro ,j ,, 

at page 273, clearly shows that L rule applies onlv in^h the pas j a g« 
wherein no exception is ma H« t. j applleS only in the case of a deed 

nial of t-hfi fid 6 aS a d to purchasers would be in de- 

Ta\ 0 l t P^on of the vendors. The learned Judge relied on 

jlor r. London and County Banking Company (3). 

n.iJ J ^ KlN8 9‘ J * 1 do nots bhink fchese authorities very profitable The 

S“K> «" V““ lr “ Cl 'S ”.(.«» *“■>■ D*rt » Vendors™) p"! 

nasers, 7th edition, Vol. I, page 565, Transfer of Property Act, section 8.] 

M ' Uer (witih him Mr ' Sirca r)< for respondents Where 
purcha^'w'in S h eXPreSSe l fc r h9 ° P6rafciV9 parfcofa conveyance that the 

, Z°,ZT? “? " tbe party h,d poi„ toSS ttaS 

' tro 7 i°tL e «ff T Q t °[ rec j? als in . a deed of a contrary tendency will not con- 
fies, dispositive clause. [Jenkins C. J, You do not sug- 

gest that the deed is to be construed without looking at the recitals 2] The 

ecitals m a y be considered, but they must not be taken to override the 
perativa part of the deed, if there is no ambiguity there. Hemendranath 

, ” ? ( e , pr ® s ““ ed to have acted as executor : In re Venn and Furze's Con- 
act (• ) The failure to describe himself as such did not affect the sale • 

reonoM Karar v. Surja Coomar Goswami (5). Booper v. Harrison (G) is 

an authority entirely in my favour. Ex parte Dawes , In re Moon (1) has 
no application. 

[Jenkins C. J. That case was decided on the construction of that 

particular deed. In the present case the purchase money should have been 

paid to the executor, if he was acting as such : In re Cooper and Allen's 

ontract for sale to Harlech (7). You are attempting lo set up a sale which 

was a breach of trust, and to give an extended meaning to a deed involv¬ 
ing a breach of trust.] 

The purchasers who believed in good faith that they were absolutely 
entitled to the property and expended a large sum of money on improve¬ 
ments, are entitled to an account of the moneys spent by them. Moreover, 
e suie being for partition, the purchasers are also entitled as tenants in 
common : In re Jones , Farrington v. Fo'rester (8), Williams v. Williams 

i oca Ur Q° z * Row v. Fakeer Sahih (10J • Seton on Decrees, Vol. II, page 
*o -0 ; Transfer of Property Act, s. 51. 

a i^ r ‘ ^hahravarti, in reply. Section 51 of the Transfer of Property 
Act had no application. 

[Jenkins C. J. This case does not 
as kh^re is no question of eviction.] 

the Question of tenancy in common, it was important to notice 
at the purchase was effected on the 12th December 190 >, in defiance of 
0 rights of both the maiden daughters; [871] in the month of February 

}}l ft***) D- R. 17 Q. B. D. 275. 

,? ft** 7 ) L R.2 0. P. 543. 

(3) [1901] 2 Oh. 231. 

)*> D694] 2 Ch. 101. 

(5) (1891) I L. R. 19 Cal. 26. 


come strictly within section 51, 


(6) (185 D 2 K. & J. 86. 

(7) (1876} L. R. 4 Ch. D. 802. 

(8) [1893] 2*Ch. 461. 

(9) (!8i-9) 81 L T. R. 162. 

(10) (1906) I. Ii. R. 80 Mad. 197. 
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1901 Kanak Manjari brought her suit in which a decree was passed on the 
lOfch December 1903 : so that for three years the respondents were on the 
land a? trespassers. All the authorities cited were based on the doctrine 

of acquiescence, where the co-teuancy was admitted. 

Mr Milter Acquiescence may be one ground for obtaining the value 

of an improvement. The real principle is that one cannot be allowed to 
pro6tj by an improvement without paying for it. [JENKINS C J. You 
limit your claim to the improvements made subsequent to the decree ol 

1903 ?] Yes. cur. adv. wilt. 

Jenkins 0. J. There is no dispute as to the facts in this case : the 
question is, whether the conveyance under which the defendants claim, 
displaced the title the plaintiff would otherwise have possessed. 

The plaintiff olaims a moiety of the property in suit subject to a 
charge of Rs. 20 a month, and her title is made out as follows:— Premchand 
Bysack died on the 23rd of June 1886 leaving a will, whereby he left his 
house, No. 8 Sobharam Bysack’s street, to his daughter Sreemati Katyam 
Dasi absolutely, subjeob to two charges of Rs. 20 each. Probate of this will 
was granted on the 12th of July 1887 to tho executors Shambhunath 
Bysack, Hemendranath Bysack, and Ratan Lai Bysack Sreemati 
Katyani Dasi died on tho 8th of April 1891, leaving her surviving five 
Sons, including Hemendra Nath Bysaok, and three daughters, Maya 
Sundari Dasi, who was then married, and Kanak Manjari Dasi and the 
plaintiff, who wore then unmarried and minors. 

On the 6th of October 1888 Shambhu Nath Bysaok, Hemendra Nath 
Bysaok and Ratan Lai Bysack, as the executors of Premchand Bysaok’s 
will, mortgaged the property in suit to Dwarka Nath Butt, bub on the 
12th of December 1900 a ro-conveyance was executed in favour of 

Hemendra Nath, the sole surviving exooutor. 

On the same 12th of December a conveyance was executed by 

Hemendra Na*h and his surviving brothers in favour of the [372] defen¬ 
dants Bijraj and Dowlabrain. Tho deed proceeded on the assumption that 
Hemendra Nath and his brothers were absolutely entitled to tho property: 
it is, however, now admitted that this was not so, but that on Katyani’s 
death it devolved, as her stridhan property, on tho unmarried daughters, 
so that the present plaintiff beoame entitled to the moiety sho now olaims 
in this suit. It is, however, urged by way of defence to her claim that 
Hemendra Nath, as tho surviving executor of Promchand’s will, was in 
that oapaoity enabled to croato a bitlo that would defeat tho plaintiff’s, and 
in this connection special relianoo was placed on the general words 
whereby the vendors purported to convey all their estate, right, title, 
interest, claim and demand in tho property. Cases woro oitocl to us m 
support of this contention, but tho law is clear : it is tho true interpreta¬ 
tion of tho deed that has to he ascertained. Hemendra Nath is. not 
expressed to bo a party to tho deed as executor; on the contrary he was 
made a party of the first part together with his surviving brothers, and 
they woro together described as vendors, and tho recitals point to the 
theory that he and his brothers were regarded as together absolutely 
and beneficially entitled to tho property. Then tho consideration money 
is expressed to bo paid not to him alone, as would have been the case had 
he been selling as exooutor, but to him and his co-vendors. And, bnally, 

l n i v are the covenants for title such as are appropriate to a con- 

veyanoe by absolute owners, but the vendors undertook to keep the pur- 
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chasers and their heirs indemnified against all claims and demands by 

™«nf° n i as , a ( ? nmtanfc und ® r the wil1 - or by their sisters, of whom the 
p esenfc plamtifi was one. This all goes to show that Hemendra Nath and 

Sot ms tl " 3 J °T h D a ^ fer aS b6neecial 0wners ' But maUers do 

not rest there for ‘hero are indications in the dead which go to negative 
®jS, ll hemendra ^ ath was con veying as executor. Thus it is 

recited that all debts and legacies mentioned in the will had been paid 

and as I have already said, the consideration money is expressed to be 
paid to . he three vendors. If Hemendra Nath was selling as executor, his 
hand alone should have received [373] the purchase money, and it was 
the purchasers duty to have paid it to him and him alone. And this is 
more than a technical objection, for the money having been paid as it 
was to the three vendors as though it was their own, it is not unrea¬ 
sonable to assume that they dealt with it as such, and what has now 
become of it does not appear. Certainly there is nothing to suggest the 
inference that any part of it has reached the plaintiff, so that it might be 
a serious detriment to her to regard the transaction as one carried out by 
riemendra Nath as executor. 

It comes then to this, that not only is the defendants’ contention 
opposed to the natural meaning of the document, but it involves a pay¬ 
ment of the purohase-money in a mode not sanctioned by the relationship 
that this contention assumes. It in no way helps the solution of this case 
to cite decisions in which it has been held that by virtue of general words 
an interest may pass that is not specifically mentioned in a deed, as they 
merely proceed on the principle that a document should be so interpreted 
as to carry into effect the intention of the parties. But from a general 
consideration of the present conveyance, it is to my mind clear that 

Hemendra Nath did not intend to join, and did not in fact join, in it as 
an executor. 

It follows from this that the defendants’ title cannot prevail against 
the plaintiff, and that her suit should not have been dismissed. 

Though fc k 0 suit, as originally framed, was for recovery of possession, 
it was subsequently so amended as to include a prayer for partition! 
and, in the circumstances, there must be a decree for partition. There 
must bo an account of rents and profits by the defendants and their pre¬ 
decessors in title, and also of the money expended by them in permanent 
improvements since the 10th of December 1903, the date of the decree 
passed in suit No. 88 of 1901. There must also be an inquiry as to the 
extent to which the present value of the property has been increased by 
the expenditure. Further consideration will be reserved, and there will 
fie liberty to apply. This is very necessary in the circumstances of this 
°ase, as the result of the [374] account and enquiry may make it neces¬ 
sary to obtain further directions from the Court. 

Each party will bear his or own costs up to the 18th of January 1909. 
-rrom the 18bh of January the defendants must bear the plaintiff's costs 
of this appeal,* except the costs of the 17th of January last. The defen¬ 
dants are entitled to the costs of the 17th of January, and those costs will 
0 set off against those directed to be paid by the defendants respondents. 

Woolrofpe J. I agree. 

Appeal allowed . 

Attorney for the appellant: B. L. Bysak . 

• Attorney for the respondents : K. N. GanQiili. 
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appellate CIVIL. 

Before Mr. Jtstice Holmwood and Mr. Justice Chatterjee. 
Chairman, Municipal Board, Chapra, 


v. 

Basudeo Naeain Singu.* 

L Lsb February, 1910.] 

Assessment- Bengal Municipal Act {L o.cj. Ill of 1884), S. 116— Civil Court, jurisdiction 
of—Vitro vires. 

Under p. 110 of U e Bengal Municipal Act, the decision of the Objection 
Committee in matters reparding the amount of assessment is final, and the 
Civil Court ba> no jurisdiction to interfere in such matters. It can only 
interfere when the assessment is ultra vires. 

Mancssur Doss v. The e ollector and Mu icipal Commission (rs of t hnpra (1) 
referred to. 

Nuvadij) Chaulrn l\il v Pumanaula Saha (2) and Kameshicar Per shad V 
The Chairman of the Dhabuu Municipality t8) distinguished. 


[Ref : 23 0 W N 475=50 I. C. 3 »4 29 \ L. J. 379 ; 64 I 0. 649 34 C. L. J. 2S9= 
26 C. \V. N. 3ll ; Fol : 15 I. C. 548 -17 C. L. J. 131=17 C. NV. N. 812 ; Cf : 
49 M. L. J. 642 (under Madras Act)]. 


[875] Second Appeal by the defendant), fcho Chairman of the 
Municipal Board, Chapra. 

This appeal arose out of an action brought by the plaintiff for a 
declaration that the assessment made by the Municipality was ultra vires 
and nob binding on him. 

The plaintiff alleged that the previous assessment of this holding was 
Rs. 6 and annas 8 only, and that in Juno 1906 the Municipality assessed 
it at Rs. 18 ; that the said assessment was nob in accordance with the 
provisions of the Municipal law, inasmuch as no alteration or improve¬ 
ment was made on the holding since the previous assessment ; that the 
assessor who made the as-essment did not personally inspect the house, 
but relied on the report of the Tax Daroga. 

The defence, inter aha was that seobion 116 of the Bengal Municipal 
Act was a bar to the suit, and that the assessment was not bad in law or 

ultra vires. 

The Court of first instance dismissed the plaintiff’s suit on the ground 
that the assessment, was not illegal or unfair. But, on appeal, the learned 
Subordinate Judge of Chapra reversed the decision of the fiisb Court. 

Against that decision the defendant appealed to the High Court. 

B abu Ram Gharan Mitra t for the appellant. 

Babu Umakali Mukherjee and tabu Akshoy Kumar Banerji , for the 
respondent. 

Cur. alv. vult. 

HolmwuOD and Chatterjee JJ. This is a second appeal from the 
judgment and decree of the Subordinate Judge of Chapra, who, reversing 
the decision of the Munsif in a suit by a rate-payor to have his municipal 
assessment reduced as illegal and ultra uift'S, held that the tax had not 


* Appeal iro n Appellate Dooreo, No. 733 of 1908, against the decree of 
Sarada Prasad Boso, Subordinate Judge of Cb apra, datod Dee 17, 1 07. revorsin the 
deoioo of Bhupendra Natb Mookerjoe, Mun if oi Chapra, dated Apr lg 30, 1907. 

(1) il8.6) I. L.. R. 1 Cal. 4U9. (3) (1900) I. L. R. 27 Cal. 849. 

(2) (1898) 8 C. \V. N. 73. 
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been assessed on the proper valuation of u u- 

the Pjainbiff was entitled to a decree. h h ° dmg ’ and fchab therefore 

-This finding is obviously untenable The rwi r <■ u 
to do with the correctness or otherwise of rt G T‘. C ts have not hing 
terfere when the assessment is ultra vires. ° Va Ut '° n ’ tbey can odI Y in¬ 
to show that the assesso^'aetiianyVid^nspecft^theh^) 0311 ' 0 there ' S nokhing 

tion of the authorities we th.nk i it pr ° p6r hearln g- On a considers 
the assessment. The’ ruling in n0 ] “ risJlctl0n to interfere with 

'“SSTt" Ghapra ”lj »p p ar“"o bind us C °‘ h *" ani 

■~ssr; s :z r » ,h8 , — - 

Oh.ir„an n/ U ' M v ' Ti ‘ 

Principle and are clearly distinguishable Hut lh! a ?!° li 5 18 g6neral 
have the power to make a fresh assessment l Ll\ he Municipalifcy 
and merely raise the valuation, the Civil Court has ^ yta u rS 

valuation but is bound to accept it as conclusive P ° W6r t0 r6VIS0 the 

the 6VidenCe iD thiS Case tbat 

the Subordin 0 t h T H PP0a K and dlr0Ct that tbe indent and decree of 
with ttf "at Cent b6 S6t aSid6 aDd tbS Pl a 'ntifi’s suit dismissed 

Appeal allowe /. 


37 Cal. 377 (= Ji C L J. 401- 5 l.C 500). 

[377] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Teunon. 

Kishorilal Roy Chowdhuby v . Krishna-Kamini Cuowduran .* 

[2nd February, 1910]. 

Landlord and Tenant—Building aud Residential Lease-Her tabililn Tmiiof** hr* 
-Transfer of Property Act (IV of 1383), S. 108 (j). £abllt transfer,ability 

Where there is a lease for building and residential purposes in thp q w nftfl 
any intention to the contrary, indicated either in the terms of the grant or 

doAQ 10 D f a ^ U J e ° f - the fcenanoe ’ the leasehold interest is heritable, and the tenancy 
does n°t determine by the death of the lessee, but vests in his llalVersonal 
epresentatives who are entitled to give or reoeive the usual notice to quit. 

a ** 0h ? J enan oy» in the absence cf any oastom or contract to the contrary is 
governed by the provisions of the Transfer of Property Ac;, and is consemWlv 
primi facie transferable under s. 103 (j) of that Act consequently 

j r R : yj f„,°i w - m ns ^ ° ■»< 8 » >-«-«-«■. j 

ley, DisS f T OI f A PP 0l > ate decra0 - No 140 o£ 1907, agaiost the decree of H. Walma- 

01»ndlaChlk«. g t- O M Da0 ?/ , . dated - De ° J ’ W1P> r0V0rsi °g the decree of Mohim 
Chakravart], Munsif of Naramgan], dated April 30, 1906 

3! (1898) sa W.N°78: ^ (3) (19 ° 0) L L> * 27 Cal ' 8 * 9 ‘ 
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Second Appeal by tho defendant No. 1, Kishorilal Roy Chowdhury. 
The facts are briefly us follows. The plaintiff, Sreemati Krishna- 
Kamini Cbowdhrani, and tho defendants Nos. 1, 3 and 4 were the owners 
Appellate 0 f a cet t a j u taluq in which the land, which formed tho subject-matter of 

dispute in this suit, was situate. This land had been held under the 
37 C. 877=11 owners thereof by one Kajani Kumar Doy as his homestead land from 
C L. J. 401= about 1889. After tho death of Rajani Kumar D^y, which occurred about 
S I. C. 500. his heirs sold the said land on tho 25th February 1901 to Ghane- 

syam Pandey, the defendant No. 4, who in turn sold it on the 1st June 
1901 to Kishorilal Roy Chowdhury, tho defendant No. 1, in tho name of 
tho lattor's servant, one Nil Madhab Chowdhury, the defendant No. 2. 
Kishorilal Roy Chowdhury, after his pi rchase, erected some buildings on 
tho land purchased. On tho 8th August i905 the plaintiff tiled the present 
suit for recovery of Khas possession of a half-share of the land purchased 
by the defendant No. 1. 

[378] Tho Court of first instance decreed the suit in a modified 
form. The plaintiff thereupon appealed to tho District Judge, and a cross¬ 
appeal was filed by the defendant No. 1. The learned Judge decreed the 
appeal and dismissed tho cross-appeal. Tho defendant No. 1 now appeal¬ 
ed to the High Court. 

Babu Dwarka Nath Chakravarti v with him Babu Tarak Nath Chakra - 
varti) for the appollant. Tho titlo of tho appellant to tho disputed land, 
which arises out of the sale of tho same to him by its tenant, is a valid 
one, inasmuch as tho leasehold intorost being an interest in land is heri¬ 
table and as such is transferable: Tcj Chund v. Sri Kanth Ghost (1). 
Furthermore, the appellant in his right as coparcener, is in possession. 
He has made certain improvements by building structures on the land, 
and the respondents have suffered no loss. 

Dr. Rashbchary Giosc (whith him Babu Uarendra Narain Mitt'.r 
and Babu Upendra Lai Ron ), for tho respondents. The respondents as 
co-owners are entitled to a share in the disputed land. A leasehold 
interest is not necessarily heritable, and to be suoh it must bo clearly 
indicated either in tho terms of tho grant or by tho very nature of the 
interest: Vaman Shripaiv. Alaki (2', Rajaram v. Narasinga (RJ, Nar- 
singh Di/al Saha v. Ram Narain Singh (4), Kailash Chayulra Pal v. 
Hari Mohan Das (5). Furthor, the tenancy is not transferable, and the 
appellant’s title to tho land is consequently not valid. 

Babu Dwarka Nath Chakravarti , in reply, referred to Arnba Dcbija 
v. Jnanoda Sundari (fl) and The Shamimggcr Jute Factory Co , Ltd. v. 
Ram Narain Chatterjee (1). 

Cur . adv. vult . 

Mookerjek and Teunon JJ. This is an appeal on behalf of the 
first defendant in an action for recovory of possession of land. The plain¬ 
tiff and the fir. b, third and fourth defendants are owners of the taluk in 
whioh tho disputed land is situated. [879] The land has been used, 
according to one of the witnesses for tho plaintiff, as homestead land 
for about half a contuvy, and it has been in tho occupation of ten¬ 
ants from time to time. About 1889 tho land was lot out to one 
Rajani Kumar Doy who raised structures thereon and occupied the^ 


(1) (184H 3 Moo I. A. 261. 

(2) (1879) 1. L. R 4 Bom. 424. 
(8) (1891) I. L. R. 15 Mad. 199. 
(4) (1909) I. L. R. 80 Cal. 883. 


(5) (1909) 13 0 W. N. 541. 

(6; (1899) 4 C. L. J. 254. 

(7) (1886) 1. L. R. 14 Cal. 189. 
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till his death in or about the year 1897 Ha i«#f « o . 

Sundati, and ,h rae mt. ot ^ "„T, n,d“n "5 

and buildings .(ter hi, death. On the Mth F°bZ,y ?901 S «s!a 

Sundan, a, the guardian of her infant sons, conveyed the premises to one aePEimsTE 
Hhanesyam Pandoy, who on the 1st Juno 1901 sold the property to the 0,,,E 

i'“il aorTl^ror'^Xtot” t 0 , r hi? •«*. *«•«-. 

J»*2T p“ .tT^JSs % lit 

w t drawn, „ a , ib ly was res ,„ id th, J pll^brin™' ^ S 

on the same cause o£ action. On the 8th August 1905 the nlainHffV * 
menced the present action for joint possession of the ’land substantial 

on the ground that the tenancy was non-transferable, that’the defendant 

had acquired no valid title to the land, and that the plaintiff as co owner 
to the extent of a half share was entitled to joint possession. No sugges 

tion appears to ha V 0 been made in the plaint that the leasehold interest 

was not heritable by custom or otherwise. The defendant resisted the 

ferable; that he had acquired a valid title to the land; and that even if it 

was assumed that h’s purchase was not valid, he was entitled as joint 

owner to continue m sole occupation of the land which he had improved 

t!r,Tn Sld u^ b u e espenc:fl - The Court of firsfc instance held that, as the 
tenancy had been created after the Transfer of Property Act it was 

Vmna facie transferable; that the plaintiff had not proved any custom or 

contract to the contrary ; but that it was not heritable, as section 108 of 

the -transfer of Property Act did not make tenancies heritable. In this 

view the Court held that the defendant bad not acquired any title by his 

purchase. The Court, however, declined to [380] make any decree for 

ejectment, on the ground that the defendant bad improved the land and 

erected structures on it, and as the plaintiff had acquiesced in the acts of 

he defendant, she was entitled to get only fair and equitable rent. The 

plaintiff then appealed against this decision, and the defendant preferred a 

• cr ° ss 'appeal. The District Judge held that the tenancy was not heritable 

and did not express any opinion upon the question whether the plaintiff 

had proved that the tenancy was not transferable by custom or contraoo. He 

then went on to hold that the doctrine of acquiescence had no application, 

and that there were no equitable grounds to justify the sole occupation of 

he land by the defendant as co-owner. In this view he allowed the 

appeal of the plaintiff, dismissed the cross-appeal, and made a decree for 

ejectment. The first defendant has now appealed to this Court, and on 

his behalf the decree of the District Judge has been assailed on three 

grounds, namely, first, that the holding was heritable ; secondly , that it 

was transferable ; and, thirdly , that there was no ouster of the plaintiff 

and the defendant was entitled to continue in occupation. 

i m\ n su PP°rt of the first ground, reliance has been placed upon the case 
th f Chund v. Sri Kanth Ghose 1), and it has been broadly contended 
at a leasehold interest is an interest in land and is consequently 
entable. In reply, it has been contended that a leasehold interest in this 
country is not necessarily heritable, and in illustration of this statement 
reference has been made to the cases of Vaman Shripad v. Maki (2\ 
ajarci'n y, Narasin ga (3) and Narsingh Dual Sahu v. Bam Narain 

3Mo °- I. A. 261. (3) (1391) I. L. R. 15 Mad. 199. f 

(2) (1879) I. L. R. 4 Bom. 424. 
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Singh (\In our opinion tho proposition that a leasehold interest must 
he heritable, because it is an interest in land, is too broad and requires to 
be qualified. In the ca^o of Tcj Chund v. Sri hunih Ghose (2; : it was 
ruled by the Judicial Committee that a lease for a fixed term is not 
terminated by the death oj the lessee. To the same effect is the decision 

37C 377 = 11 ’ n h v Tt 1akanth Rog v. Aluk bunjooree Dasiah (3; 1 hese cases, as 
C L J. 40 = [381] pointed out in hadrinath v. I ha j an Lai -4are authorities for the 
5 I. C. 50. . principle that in tho ab c ence of words to the contrary, a lease for a fixed 

term of years does not teiminate boforo the expiry of the stipulated term 
by the mere fact of tho d (, ath of either the lessor oi the lessee. The same 
view was expressly recognised by tlv* Judicial Committee in GobmJ Lai 
Hog v. Heme ><lra Na-rain Log Chowdhnf (§). On the other hand, the 
terms of the grant or the nature of tho interest created may plainly indi¬ 
cate that the tenancy is not intended to continue beyond the life time of 
the grantee. To this class belong the three decisions upon which reliance 
is placed by tho respondents The true test to apply is, as stated by Mr. 
Justice Woods in Alsup v. lank s (fii, to determine from the terms of the 
grant, or fiom the nature of the tonancy, whether the parties intended 
that tho execution of the contract was to be cont’ngent upon tho continued 
existence of both or either of them. In the case before us, the lease was 
cloarly for building and residential purposes. It cannot be supposed to have 
occurred to the parties that such a lease would terminate upon the death 
of the lessen, who would have to spend considerable sums for the improve¬ 
ment of the land and for tho erection of a suitable residence thereon The 
lease, therefore, in such a case, cannot reasonably be assumed to tali with¬ 
in tho small class of purely personal contracts contemplated by section 37 
of tho Indian Contract Act. As observed by Mr Justice Whiles in Farrow 
v. Wilson (7), generally speaking contracts bind the executor or adminis¬ 
trator though not named ; where, however, personal considerations are of 
tho foundation of the contract, as in cases of principal and agent and 
master and servant, the death of either party puts an end to the relation ; 
and in respect of service after tho death, the contract is dissolved unless 
there be a stipulation, express or implied, to tho contrary. It is not neces¬ 
sary for us to consider how far the covenants in a lease, when there is a 
devolution by tho death of the original le- c ee, is binding upon tho repre¬ 
sentatives of tho latter: Woodfdl on [382] Landlord and tenant, Chap, 
ter VII, Section 13 b) It is sufficient for us to hoi 1 that in the case of 
a tenancy of tho description now before us, tho leasehold interest is heri¬ 
table, and wo aro fortified in this vit w by tho circumstance that in the 
plaint no suggestion was made that tho tenancy terminated upon the 
d« ath of the original tenant. Relief was asked on the ground that th« 
tonancy was not transfeiablo, and it was not till the case came on for 
trial in the Cmrt of first instance that tho suggestion was mado that the 
tenancy was not. hei itable. This view was founded on tho ground that 
section 108 of tho Transfer of Property Act does not make leasehold in¬ 
terests heritable. This reasoning is manifestly fal acious. The Transfer 
of Property Act merely defines and auunds ceitain paitsof the law rela¬ 
ting to tho Tran-for of Prop rty by act of parties, and even in these res¬ 
pects it does not purport, to ho a complete code, much less does it deal 
with ca c es of suectssion. Tho infort nee, therefore, follows that the 
tenancy in this east' was heritable, and we may add that this view is 


(1) (190ft) l. L. R. 30 Cal. 863. 
(‘2) (1344) B Moo I. A. 261 . 

(3) (1843) 4 Moo. I. A. 321. 

(41 (1882) I. L. R. 6 All. 191. 


0) U8.'9) I. L. R. li CM. CSS. 

P') (1891) 68 M as. 664 ; 9 South. 985. 
(7) (1869) L. R. 4 0. P. 744. 
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bTKiS ‘fXui? SSliSlT i T” 01 ' tos 

Jto .re entitled to give'or reoeivo theElSf Mfto “to S^ThutT’ — 

torn tenanaies wbich'i ”u,fs r 6 on°° t t 1 °T* 0 °°“ r ° eii With 
footing: Lakhan Narain Da, v Mnllh pltdM (7) “t f® 6 ™ 1 

°' n«“orof“ pr’™a; ^ ar8 ' 8r ““ d 

questionoli tTan a Smfr1,"?g d ( °° ““'! °‘ lho * P! » ll “ t ™**» •!» 

5I!S ofthat Act InA r °‘ Pr ° perts 4cl ’ i» it goiorned by the p™ 
section 108 claufeV^ d Th° n ^ qUenfc y - Prma faiae transfer able under 

establish ’ ™ a The sole question is whether the plaintiff has 

SS^S’ndS," 000 ?** 0?6rS 

Court haq nnf th que?blon gainst the plaintiff. The Appellate 

•Court hnwA °Q3Q to any determination thereon. It is open to this 

iEVZt’"on”STT” 103 °J *>» C “ d ’ »' ™ 9 . *0 determine E 

first inst^Lp ’ and * We are satisfied that the conclusion of the Court of 

Ra^i Ku° a r T 6 ?' Ife f ° ll0WS ’ fch9refore ' fchat u P° a «» death of 

transfer bv^hoir , enanCy devolved u P on bis infant sons, and upon 
holder nf fv. f guardian on their behalf, the defendant became the 

be We? 0 .^ 6naD f y ° n fehe 2 5tb February 1901. He cannot obviously 

incidfint<? nt fu ^ trespasser. It is needless to determine precisely the 

is no qi^ *.• 6 fc0nancy ’ for whether it is permanent or terminable, there 

ground t f°u U thab ib has been terminated. In this view, the second 
does nnf ? answered in favour of the appellant, and the third ground 
68 ° ot » therefore, require consideration. 

Courl-q ^ 1 rosu |t. is that this appeal is allowed, the decrees of both the 
Courts ° W dlscbar £ ed > and the suit dismissed with costs in all the 

Appeal allowed. 


»7 C«I. 384 (=5 I. C. 644 =14 C. W. N. 691=11 Cr. L. J 183.) 

[384] CRIMINAL REVISION. 
before Mr. Justice Stephen and Mr. Justice Carnduff. 

Sarat Chakdra Mukerjee 

V. 

The Corporation Of Calcutta.* 

[18th February, 1910.] 

Cal ^o t<l r Jln? 1C i^ 1 Act ^ Be . ng - 111 °/ l8 W. 341 (1), 450 (3), 674 (c). 631 —Hotic* 

— ve Jixtur e—Disobedience of requisition—Application by General Committed 

.^vision, No. 1479 of 1909, agairat the order of Amrita Lai 
^ Municipal Magistrate of Calcutta, dated Oot. 80, 1909. 

2 Maw) « 26 ‘ (M < 184S ) 14 M - & w - 682 6 * B - R - 

8 17BK ? S' P - D - F6 °- 781 

(4 n S 2 Douglas 218. -6) (18051 11 Vw, 888 ; 8 B. B. 178. 

’ ' ' 89 > 8 T- R. 18 ; 1. R. R. 266. (7) (1907) 1. L. B. 34 Cal. 616. 
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to Magistrate for removal o] fixture—Criminal prosecution for offence not Mf- 
tuted—Limitation of time for Criminal prosecution. 

Seotion 631 o! the Calcutta Municipal Aot applies only to a criminal pro- 
seoution instituted against a person under a. 574 (c) (or hoc -compliance 
with a requisition unders. 341 (l) in the regular way, that is, on oomplaint 
as defined in b. 4 o( the criminal Procedure Code, and not to a prooeedmg 
taken uuder a 450»(3) by the Magistrate on the application ot toe General 
Committee in respect of such non-compliance. 


The petitioner was the owner of the premises 137 Corporation Street, 
Calcutta, in front of which there was a strip of land, about 72 feet long 
and 2 feet G inches broad, olaimed by him as his own, and by the 
Corporation as appertaining to the public street. It appeared that in 1903 
lie created on this land a masonry platform attached to the building so 
as to form part of it. In January 1907 a written notice under section 
341 (l) of the Calcutta Municipal Act was issued by the General Com¬ 
mittee against him directing the removal, within the period fixed, of the 
platform, on the ground of its being an encroachment on the public road. 
The petitioner not having complied with the requisition contained in the 
notioo, a proceeding under section 450 (3) was, on the application of the 
General Committee, instituted by the Municipal Magistrate against him 
in Ootober 1907, but it was subsequently stayed at the instance of the 
Corporation, and not heard before August 1909. On the 30th October the 
Magistrate holding that the platform [885] was an encroachment on 
the public street, ordered its demolition. The petitioner, thereupon, 
obtained the present Rule. 

Babu Manmatha Nath Mookerjce, for the petitioner. 

Mr. Stokes and Babu Debendra Chandra Mallick , for the Corporation. 

Stephen and Car n duff JJ. This case arises under the Calcutta 
Municipal Aot, 1899, and the effect of the seotions of that Act that we are 
oonoerned with is as follows. 

By seotion 341 (1), where any fixture has been attached to a building 
and causes an enoroaohment over any public street, the General Committee 
may require the owner or occupier to remove it. By section 450 (3) if, 
within the time prescribed in the notico, the fixture is not duly removed, 
the General Committee may apply to a Magistrate, and he may make an 
order directing that the fixture be demolished by the Chairman at the 
expense of the owner. By seotion 571 (8\ whoever fails to comply with 
any requisition lawfully made upon him under seotion 341, among others, 
“shall be punished with a fine which may extend to two hundred rupees.” 

By seotion 631 “ no person shall be liable to punishment for any 
offence against this Aot . . . unless complaint of such offence is made 

before a Magistrate within threo months . . . next after the commis¬ 

sion of such offonoe.” 

What happened in this case is as follows In January, 1907, a notice 
under seotion 341 was served upon the petitioner calling on him to remove 
a fixture whioh was alleged to be an encroachment on a public street. In 
October, 1907, proceedings were instituted against the petitioner under 
seotion 450. On the 30th Ootober, 1909, the Municipal Magistrate found 

that a fixture had been attached to the petitioner’s house so as to cause an 


noroaohment on a public street, and under seotion 450 f 6) ho directed 
bat the fixture should be demolished by tho Chairman at the expense of 
bo owner, that is tho petitioner. 

We have granted a Rule on tho Magistrate to show cause why the 
rdor should not bo sot aside on the ground that the proceeding was barred 
y section 631. 





yli] Official trustee of bergal v. rumodibi dasi 87 Cal. 387 

has h p 8 p n 6] m?}« e ] P Ki nb f thafc the l p6fcifcioner has S0U S hfc to establish is tnab he 

has been made liable to punishment for an offence against the Act His Feb^is 

rSlvmade ony/"' T y h6 petitioner failed fco comply with a requisition — ' 
f ii nn m VT U ° s J ect!0n 341 of the Act, within the meaning °b.Minai, 

red rupees The n ! hi “ Self liable to a P»»H* of bund RE “' 

not 81 orm e ad OU d haV f pumshed him under section 574 which he did I c'afj=i4 

in slcHnn PU fiq S i hme ^u the proc66dm g was select to the limitation provided ~ 1 L 3 - 

SecHon bl ? argUm6nt is noti onet ° "hich we can assent. ’ 83 ' 

beet on 574 may make non-compliance with a requisition under section 

| D m • «.£ D offe “ ce ; buti > lf ife does, the offence must be tried according to 
Jaw in the regular way, that is on a complaint, which in this case would 

be such a com p laint as is mentioned in section 4 of the Criminal Procedure 

_Y7?. sfce P s W6re fca , keD to this end in the Present case, and, therefore, 
section 631 has no application What was done was that the speoial 

remedy provided by section 450 was applied ; but there is no necessary 

connection between that remedy and the punishment of an offenoe The 

two things are quite distinct, and are so from the beginning: the 

limitation in section 631 applies to the one and not to the other. The 
result is that this Rule is discharged. 

Rule dicharged. 


Before Sir 


37 Cal. 387 (=6 I. C. 973.) 

APPEAL FROM ORIGINAL CIVIL. 

Lawrence H. Jenkins , E. C. I. E. t Chief Justice , and Mr. 

Justice Woodroffe. 


Official Tbustee Of Bengal v. Kumudini Dasi. + 

[24th January, 1910.] 

Prolate—Testamentary and Intestate Jurisdictien — Revocation—Probate and admini¬ 
stration Act IV1 of 1881) s. 50 —Official Trustee of Bengal—Official Trustee’s Act 
(XVII of 1864). 

Where a Judge exercising the original testamentary and intestate jurisdic¬ 
tion of the High Court granted probate to the Offioial Trustee of Bengal, the 
probate being, expressed to le granted to the Offioial Trustee of Bengal for the 
time being, assuming the order to have been erroneous, it cannot be said that 

the Judge aoted without jurisdiction so as to bring the matter within the scope 
of 

section 50 of the Probate and Administration Aot. 

[Ref : 80 I. O. 459.] 

Appeal by the Official Trustee of Bengal from an order of 
Fletcher J. 


On the 12th September 1907, Manick Lai Seal, a Hindu governed 
by the Bengal school of Hindu Law, died, leaving him surviving hisisole 
widow, Sreemati Kumudini Dasi, and an infant son, Monohur^Lal 
oeal, aged four years, and possessed of considerable propertias, moveable 
and immoveable, situate both within and without the jurisdiction of the 

High Court. 

On the 7th June 1907, Manick Lai Seal bad made and published his 
last will giving various directions for the benefit of his wife, his son who 
Was to be the residuary legatee, and others, and establishing various trusts, 


Appeal from Original order, No. 4 of 1910. 
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1910 charitable and otherwise. The material portions of his will, so far as the 
Jan. 24. present matter is concerned, were as follows : “ I desire that the Court of 

Appeal Wards s ^ ou ^ ^ake charge of my estate, and it is my respectful prayer to 
from Government that the Court of V^ards may be empowered to take change of 
Obiuinal my ©state .... I desire that the funds for all the charities above 
Oivil. named remain with the Official Irustee . . .1 desire, as I have already 

37 c387=6 stated, that the Court of Wards should take charge of my estate 

I. 0 t78. and carry out the provisions of my will. If it docs not, and only if it 

does not, then I desire that the Official Trustee of Bengal shall do so. 
And I appoint the said Official Trustee executor of this my will, or 
failing him the Administrator General of Bengal.” 

• Gn the death of the testator the Court of Wards was requested by 
. widow to assume charge of the estate, but it was doubtful whether 

the Court of Wards would consent to do so. 

On the 1st Ootober 1901 Mr. C. E. Grey, who was at the time 
officiating as Official Irustee of Bengal, and had been so officiating for 
some time previous to the death of the testator, expressed his intention 
of renouncing probate. Thereupon, the Administrator General of Bengal 
applied to the High Court in its Testamentary and Intestate Jurisdiction 
for grant of probate. The widow, Kumudini Dasi, entered a caveat. 

The application of the Administrator General of Bengal came on 
for hearing before Chitty J. on t*e 4th October 1907, when Mr. C. E. 
Grey, officiating Official Irustee of Bengal, withdrew his rtnunciabion. 
The matter was adjourned till the 28th Ootober, on which date an 
application was made by the Official Trustee of Bengal for grant of 
probate, the petition being verified by Mr. Grey. 

1 he matter was again adjourned till the 18th November 1907, 

when it came on for hearing before Chitty J. The Official Trustee’s 

application was consented to by the Court of Wards, and by the widow, 

the latter expressing her willingness to withdraw her caveat, if grant of 

piobafce weie made to the Official Trustee The application was resisted 

by the Administiator General of Bengal, who claimed that the grant 

should be made to him. On the 18th November 1907, Chitty J. made 

an order directing that the petition of the Administrator General, dated 

he 4th October 1907, praying for grant of probate be withdrawn, and 

that probate of the will of Maniok Lai Seal be granted to the Offioial 
Trustee of Bengal (1). 

£389] Probate was accordingly issued on the 6th December 1907 to 
the Official Trustee of Bengal by the name of his office : it was expressed 
to be granted to the Offioial Irustee of Bengal for the time being. Bet¬ 
ween the dato of Chitty J.’s order of the 18th November 1907 and the 
aotual issue of probate on the 6nh Deoember, Mr. A. B. Miller, the perma¬ 
nent incumbent of the offioe of Offioial Trustee of Bengal returned to duty 
and resumed charge of tbe offioe. 

By virtue of the grant of probate, the Offioial Trustee took possession 
of and administered the estate of the testator as executor under the will. 
In the month of March 1909. Mr. Miller again proceeded on leave, return¬ 
ing to duty early in December of the same year. During his absence Mr. 
Grey again officiated for him as Offioial Trustee, and as such took posses¬ 
sion of and administered the estate of the testator. 

On the 27th July 1909, Kumudini Dasi presented her petition pray- 
ing for the revoc at ion or annulme nt of the giant of probate to the Official 

ll) (1907) I, L R. 85 Cal.156. 
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Trustee of Bengal, and for the issue of letters of administration with copy 
of ube will annexed to herself during the minority of her infant son. She 
contended that the appointment of the Offic'al Trustee of Bengal as exe- 
outor under the will of the testator was not warranted by law, that the 
Official Trustee of Bengal was net authorised by law to accept probate, 

and that the grant of piobate to the Official Trustee of Bengal was entire¬ 
ly without jurisdiction 

In an affidavit filed on the 12th August 190 \ and made by Mr. Grey, 
it was alleged that the Official Trustee had long since realised the outstand¬ 
ings of the testator and paid all his debts so far as they had been ascer¬ 
tained. It was admitted, however, that there were two suits still pend¬ 
ing : one, an administration suit by the widow, Kumudini Dasi, against 
the Official Trustee, instituted on the 8th December 1908, and tbo other 
a suit by the Offioial Tiustie against Kumudini Dasi for the recovery of 
the sum of Rs. 1,00,000 which she was alleged to have appropriated from 

the estate and which she claimed as a gift made by her husband before 
his death. 

[390] The widow’s application for revocation or annulment of the 
grant of probate was directed to stand over till the return of Mr Miller. 

The application was heard on the 17th December 1909 by Fletcher 

J., who directed that the grant of probate of the will of Manick Lai Seal 

to the Official Trustee be revoked, and that the grant of probate issued to 

the Official Trustee of Bengal for the time being be brought into the 

Registry of the High Court. The judgment of his Lordship was as fol¬ 
lows :— 

. Fletcher J. This is an application by a lady of the name of Km udini Dasi, 
widow of odg Manick Lai Scab calling upun the Official Tiustee of Bengal to show 
cause why grant of probate of fcho will of Manick Lai Sial should not be revoked 
or cancelled, and why letlers of administration should not be granted to hi r. 

Th$, facts stated shortly are as fallows : 

Mauiok Lai Seal died on the 12th September 1907. By his will, dated the 7th 
Jpne 1907, he desired in the first place that the Couit of Wards should take change of 
his (state and oarry out the provisions of hie will, and if it did not do so, and ooly 
in that oa-se, he desired that the Official Trustee of Bengal should de so, and he ap- 
poiLted ihe Offioial Trusteq of Bengal exeoutor^of his will, faihng him the Admiuis- 
tiator General of Bengal. 

An application was made to the Court afier the d ath of Alanick Lai Seal, whioh 
ocourred, as I have already said, on the 12th September I9C7 for grant of probate of 
the will to the Offioial Trustee of Bengal. The petition to the ( ourt was presented, 
by Mr. Grey, the petitioner being statfd to be the Offioial Trustee of Beugal. The 
verification of the petition shows that the application was presented by Mr. Grey 
who was thenofficating as Official Trustfe wbilst Mr. Miller was-on leave 

The matter came on before Mr. Justioe Chi.ty iu Chambers on the 18th Novem¬ 
ber 1907. Mr. Justice Chitty directed that probate should issue to the Official Trus¬ 
tee of Btngal for the time being as prayed in the petition. 

The probate of tbe will was accordingly issued to the Offioial Trustee for the 
time being. The probate annexed to the certified copy of the will shows in fact 
that a grant wag so made. 

The present application is by the widow to have the probate revoked on the 
ground that the Court had no jurisdiction to make that grant. Under the Official 
Trustee’s Act (Act XVII of 1864) which regulates, if‘ it does not constitute, the 
offioe of the Official Trustee, the cuties of >he Official Trustee are limbed and d-fimd. 

I cannot on roadieg ihe sections of the Act have any 'doubt as to what the duties 
conferred by the statute are. 

Beotion 8 provides that the Official Trustee may bp'appointed as an original 
Trustee of any deed to which he had been so appointd with his content in the wo rds 
of that section. Section 10 provides that [where the property is already subj e ct fc o a 
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trust (not where the property is about to be made the subject o! a trust), and where 
th're i* no truitee willing to act or capable of acting in the [39)] trust thereof, 
the Official Trustee may be appointed in tbe room of such trustees or trustee. Those 
words ara familiar to any tne who has had to do with tbe appointment of new 
trufete-s. and they ocojr in every English Trustee Act f>om 1850. 

It is obvious to my mind tha-i section 10 applies lo a oase where there is a 
desiro to appoint the Official Trustee ia the place of an original trustee It matters 
not wh ther tbe trust arises by detd or will. 

These, in my opinion, are the only trusts whioh ihe Offioial Trustee is entitled 
to acoept qua Official Trustee. An attempt was made to rely upon tbe eutsequent 
sections of the Aot relating to tbe investment of trust funds, and re-transler of 
trust funds to the original or subsequently appointed trustee. Mr. Hill bas argued 
that these sections show that the Official Trustee had power to aot as original trustee 
of a will, and that being so, he has power to acoept an exeoutorship. To neither of 
these propositions of Mr. Hill's am 1 able to assent. In my opinion ihere is nothing 
in the Aot to authorise the Offioial Trustee to be appointed an original trustee of a 
will and with regard to exeoutorsbips, not only is th»re nothing to authorise the 
Offioial Trustee to acoept euoh offioes, but the legislature has thought fit to con¬ 
stitute a speoial officer to accept such duties. 

Mr. Justice Cbitty considered that as there was no provision in the Offioial 
Trustee’s Aot prohibiting him from acoepling an executorship he was at liberty to 
do so. With the greatest respect for the learned Judge, I am wholly unable to agree 
with his deoision on this point. 


The deoision of the learn*, d Judge on this point is contrary to a whole string of 
decisions commencing whh Ashbury llatiwuy t arrtage and Iron Compa* y i. Riche (1), 
whioh expressly laid down that whtre a tody is oreated by statute, that bdoy has 
only the powers given to it by statute and cannot exeroise any other power, although 
not expressly prohibited from doing so. Under the Offioial Trustee's Aot the Offioial 
Trustee has power only to aooept the trusteeships authorized by seotions S and 10 of 
tbe Aot only. These two seotions do not authorise the Offioial Trustee to accept an 
exeoutorship. 

Tbe only point that has been at all seriously argaed before me is whether th : s 
matter having been dealt with by Mr. Justioe Chitty, the probate ia capable of be¬ 
ing revoked under seoiion 60 of the Probate and Administration Aot. 


The deoision of tho learned Judge in granting the probate being a judgement in 
rem is binding and oan only be revoked lor what is dofinod as “just cause” in sec¬ 
tion 60 ot tbe Probate and Administration Aot. Unless it oan be shown that there 
is “just oause," tho grant is binding, however muoh one may disagree with the 
reasons upon whioh tbe learnod Judge founded bis decision. 

“Just oause” is dofined in section 50 as including the case where the proceed¬ 
ings to obtain the grant of probate are defootive in eubstanoe. and the first illustra¬ 
tion to tho section shows that, whoro tho Court has no jur.sdiotion, probate oan be 
revoked. It was argued by Mr. Mittor on behalf of the Offioial Trustee that this 
applies only to the oaso where tho Court has eithor no local or territorial jurisdic¬ 
tion In my opinion tho seotien cannot be limited in that way. In going through 
the Probate and Administration Aot, it will be noticed that the Aot plaoes oertain 
limits on tbe powers of the Court. 

[392] Tbe first of suoh limits is in seotion 0, whioh provides that brobate oan 
be granted only to an exeoutor named in the will. That dearly implies that the 
Court bas no jurisdiction to grant probate to a person other than an exeoutor named 
In tbe will. An exeoutor is defined in seotion 8 as a person to whom the exeoution of 
the last will is oommitted by the testator. 

The Court must also pay attention to statutory provisions contained in other 
Acts, and if the Offioial Trustee qua Offioial Trustee aooept an exeoutorship, the 
• Court oannot give Itsolf jurisdiction to appoint the Offioial Trustee qua Offioial 

Trustee exeoutor. 

I think, therefore, the learned Judge bad no jurisdiction to grant the probate 
now sought to be revoked on two grounds: First, that the Offioial Trustee is not 
oapable ot being appointed exeoutor; and, second, that the learned Judge had no 
jurisdiction in so far as he direoted the grant to issue to the Offio.al Trustee for the 
time being. The will having appointed the Offioial Trustee to ba tho exeoutor, I 


(1) (1876) L. R. 7 H. L. 668. 
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ooald give the Court jurisdiction , 0 make a grant of Pr baL° wT wv° a her pact 
no jurisdicb 02 to mase l am, th*refora ( f nnU ^ ?u * a which the Court hal 

applying that the prcba-e gra ted eh Lid be revoked “ There n Y e3 . toppaj f « 
t>on of C03ts to be dealt with I have no iur °“ ly remaiD3 ih“ quea- 

Probate Court to order the costa to come out of the ea'.lte 8 t"h “ , a Judee o£ a 37 0 387=6 
order as to costs. - estata. I, therefor.?, make no I C 973 

On the second part of the application, asking that ti,« 

‘° h« Wh„ o> admiuUbriSioo .lib . WrASSlS^T SSMTS ^ 1 

From this order the Official Trustee ol Bengal appealed 
Mr. B. C. Mitter (with himiMr Puoh ' for th« aJ? n u . 
that Fletcher J. was right in his contention’ that the Official 

grant of prolate cannot be issued to the Official Trustee f 011 ^' *bat 

being, still Fletcher J. was not oonrp.tent to sit aS™. as a ", 
order granting probate passed by Chitbv J a indo* fl v 0 r • * * nu lby an 

««-• Fletcher J. relied on 3e„ iiXSSSZ 

bad no jurisdiction to make the grant. Now an , ■ Chltfcy , J - 

relied on to militate against the words of a section The b0 

shows What is the meaning [393] of section Sn /be 5 th clause 

Thomas (1), Neville J. pointed out that it was clear 

clause that the grant was valid until recalled. My main conf-fint' 9 ^ 

hat no question of jurisdiction arises. Chitty J. decided on '°” ' S 
r^sed, that the Official Trustee was a “ person” within the me , lssu ® 

the Prob a be and Administration Act. It was not a question nf ff' 1 ], 8 °t 
Jurisdiction : if anything, the order was erroneous : Sardarmal v^rn ° 

.oTdbSrMiotioo. Th6 ° rder “ d bindi ” s * M <*»* * 

i-n l?jiizXrc io ° *“ erery °“ rt b “ 

Over f Tf 00 ?* 0 *** J ‘ The question is, whether the Court had jurisdiction 
an J— Eu . bj ® ob matter of the application.] Yes. Chitty J. presiding over 

such jurisdiction! 1 *’ ° f te5fcaQ:10nt!ary aQd int0sfcate iurisdiotion clearly had 
or a mS] 3 °' J ' ^ W ° Uld y ° U Say ° f a graab of P r0 bate a lunatic 

would be vSd rfc adjudi ° ated on fcha poin(i and made a gmnt, the order 

tion 2? KI ? 3 l C, ' I, 1 The autborifc0S lay down that an erroneous assunm- 
how 1 1Unsdlction does “° b giva a Court jurisdiction ; but I do not “ee 
be present matter involves a question of jurisdiction at all ] 

Trucfo”. m! SQC T d poinb ’ fche granti of probate was made to the Official 

f or the time e b°effi 8 g r ’ “ d ™ UP ' W “ faV ° Ur ° f th9 ° fficial Truste0 

for thelbenefift A gran \ 0f pr u obat0 ' *° a oorporation sole enures only 
bow canthfnm the person to whom the granb was made. Moreover, 

Tf'fu h ^2 fficia Trusfcee be Presumed fco be a corporation sole?] 

Court win n?f ° iaI T rUSfc00 u iS eabi t led fc0 appIy> and di d so apply, the 
- Will not consider who was the par ticular officer who applied or to 
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whom grant was made : In the goods of William Haynes, (l). The exe¬ 
cutor will be the Official Trustee for the time being. 

[394] Mr. Pugh ffollowing). It was decided in In the goods of 
William Haines Oj that probate may be granted to a corporation sole. 
Now, in his judgment Cbitty J. held that'the Official Trustee was in the 
position of a covpoiation sole as under the old Common Law. The proper 
remedy of the widow lay by way of appeal. The revocation of the grant 
to the Official Trustee would cause great inconvenience to the estate ; 
for a space of three years the estate had been admmi tered by the Official 
Trustee. 

Mr Sircar (with him iVK G. C. Gho e), for the respondent. The 
Official Trustee is not a “ person ” within the meaning of the Probate 
and Administration Act. He cannot be appointed executor or obtain grant 
of probate. If the Official Trustee is a corporation sole at all, he is such 
a corporation regulated by, and his powers are limited bv, Jjre Official 
Trustee's Act ; Barone s Wenlock v. R\vtr Dm Company (2), The Con¬ 
servators of the River Tow v. A M3). The Official Trustee's Act does 
not empower the Official Trustee to act as ex cutor ; if ho does, he does so 
outside the Act, and then ho ceases to bo a corporation. 

[•I Bin KIN 6] C.J. The Official Trustee’s Act seems to constitute an 
office rather than a corporation. 

It is submitted that inasmuch as the Official Trustee L not entitled 
in law to obtain giant of probate, Cbitty J. had no jurisdiction to make 
the grant. A Court can pass judgment only upon a matter which it has 
authority to decide : S'*kh Lai Sheik v. Tara Chand Ta (4), Nusserwan- 
jee Pcstonjet v. Meet Mynoodeen Khan (5). The way to invoke the juris¬ 
diction of the Court to obtain a grant of probate was on the application of 
a ‘person.” 

The tost, whether a piooeeding is an irregualarity or a nullity, 
is to see whether the party o\n waive the objection : Ashutosh 
Sikdar v. liehari Lai Kirtania (6). Hero the proo edings were in 
rcm and the widow oould not waive the objection. They [395] were a 
nullity: Allan v. Lundas (7) and Prosser v. Wagner (bj were also 
referred to. 

Mr. IT C. Mitt'r, in reply, oited Malkarjun v. Narhari (9) 


Jenkins, C J. This is an appeal from the Original Side of this Court 
in the Testamentary and Intestate Jurisdiction, the judgment complained 
of boing one passed by Mr. Justice Fletcher, who directed that the grant 
of probate of the will of one Manick Lai Seal, deceased, to the Official 
Trustee be revoked, and that the grant of prol ate issued to the Official 
Trustee of Bengal for the time being be brought into the Registry of this 
Court. There is no dispute as to the facts, and the only question is whether 
this is a ca c e whore the Court, under seotion 50 of the Probate aud Ad- 
mintration Act, ought to revoko the probate that has been granted. This 
probate wa^ granted by Mr. Justice ( bitty on the 18th of November 1907, 
his order being that probate of tho will be granted to the Official trustee of 
Bengal : tho probate actually granted was expressed to tho Official 1 mstoe 
of Bengal for the time being. At the time when tho application was made 
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has raised this noinf. T ° ,, ^ , » ■*■ am &lad that he 
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that* Mr Sh Jusb“e h ChiUv a t if t ^ aSSU “ ed f ° r the PUrpoSe of this oase 

belaid ITS 60 UD / 0r th9 ? ffi ° ial Truste0 ' s Acb - ib oaa “°*. opinion 
Hi a i a ^. e n ) a< ^ 0 an ord0r as to which he had no jurisdiction. Reading 

the Offioi^T °f Mr ' Jusbioe Chifc ty. I have little doubt that he regarded 

for the time beinl 00 ^ ™ rpo ! alio * sole < represented by the incumbent 

Adnunistratmn Act. Further than that, he obviously w as ofctniSn 
his becoming n ° bhlDg m bhe ° fficial Trustee’s Aob whioh precluded 

erroneoul-ifn T d 14 aSSUmed for bhe P rasenb P ur P° se that it is 

enfiflA a \ fc was a decisi °n to which the learned Judge was 
mentarv i ° * WaS fcbe ^ ucJge ab that time exeroising the testa- 

matter ^ y J Urisd ! O Ion °* the Courfc ^ its Original Side, and the subject 
wav nnm 8I ? be ^ re was olear ly one with which he wasinevey 
of snhiA^ Pefc0 “ fe fc ° deab Tbere was . therefore, no defeot in respect 
of oniii; or parfcies ’ or the nature of the proceeding, so that I am 

AdminJe* 0 that the case does not fall within seobion 50 of the Probate and 

convAniA fer f b *. l ° n A ° b * Furbher ’ 1 bhink this is not a case where it would be 
seen™! ca to exercise the power of revocation and annulment given by 

esfcato • 50 °* 0 Proba t0 and Administration Aob to the Court. The 

as NnJ S 000 ° f Very consid ©rable value : probate was granted as far back 

thethr 6mber and we are told, and it is not disputed, that during 

action^ ears bbab bave elapsed since the grant of probate many trans- 

notwHUc* aV0 i-^ a ^ n p i ac0 » 80 that serious questions might possibly arise, 

gr ftn f „ sfca ° dl , n S the saving provision of seobion 84 of the Act, were the 
grant now to be cancelled. 

to resulb bben is bbab * even assumin g the order of Mr. Justice Chitty 

hA 0 . ? en err °neous, I still think that the order for revocation should 
^ set) aside. 

j n j I notice that Mr. Jusbioe Chitty, in the course of his judgment 

Trust ^ °f Manick Lai Seal (l), points out that if the Official 

thaf e ® bakes up the executorship, he will receive no remuneration for 
ma POr “ lon °* tba duties, but only under the Official Trustee's Aot, for his 
tion ^ 01 ?® nb as trustee : and it has been stated before us that no remunera- 
___ 18 olaimed f or will be claimed, in respect of the executorship. I must 
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point out that it was not competent for bho learned Judge to express any 
opinion as to the right of the Official Trustee to remuneration—as trustee 
— for that was obviously not a matter before him. My reason for alluding 
to that remark is to safeguard myself against being supposed to have 
assented to the view that this Court in its testamentary jurisdiction can 
oome to any decision as to the right of the Official 1 rusteo to remuneration 
as a trustee, or even as to his capacity to take up the trusteeship. 

The appeal must therefore succeed. 1 ho order of Mr. Justice 
Fletcher must be set aside. The respondent mush pay the appellant’s 
costs both in this Court and in the Court of first instance without prejudice 
to the right of the latter to have the co c ts to bo paid out of the estate. \\ e 
direct that probato bo re-issued. 

WOODROFFE J. I agree that bho order of the learned Judge should 
be set aside. In this case the Official Trustee applied for probate as being 
a person appointed by the will of the testator, and the application was 
made to a Court having probato jurisdiction. It is admitted that the Court 
had jurisdiction over the subjeot-matter, that is the grant of probate. The 
question then to bo decided was whether the Official Trustoe was a person 
entitled to apply for such probato. This was not a question of jurisdiction, 
bub was one of the questions which a Court possessing probato jurisdiction 
had to determine during the course of its oxorei-e. If Mr. Justice Chitby 
had nob jurisdiction to decido this point, what Court hal ? There was no 
defeob, therefore, in the proceedings within the meaning of [398] section 
50 of the Probate and Administration Act. Whether the decision on the 
question as to the right of the Official Trustee to obtain probate was a 
right or a wrong decision does not concern us, but having been given, it 
was binding on a court of co-ordinate jurisdiction. Further, the Court* has 
discretion under section 50 of the Probate and Administration Aot to 
revoke or annul tho grant of probate. N) doubt there are cases whoro a 
Court which is given a discretion by the statute is bound under tho 
oiroumsbanoes of the oase to exorcise that discretion in the applicant’s 
favour ; but this is not tho case hero. This is a case whore revocation was 
likely to oause tho greatest inoonvenionco, for we are informed that the 
administration hav ; ng gone on for several yeaishas nearly come to an end. 
It would, therefore, bo disastrous at such a >t.rgo to reop u all that had 
been meanwbilo done under an order to which tho present respondent was 
a consenting party. Suoh consent may not give jurisdiction : but it is a 
oiroumsbanoe which may bo, and should bo, consul ore 1 on the question 
whether the Court should exerciso its di c crotion at the instance of fnch 
party and declare that th°vo had boon no jurisdiction. 

Appeal allowed. 

Attorneys for the appellant: B. N. Basic & Co. 

Attorney for tho respondent: N. C. Gupta. 
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catioa for execution had in fact au^horitv fro lb ° M f ht '“ r who filed an appli- 
that hie name was omitted by mistake from ?vf deoroe ' h °l<ler to do so, and 
, ‘ lu Its discre.ioL, allow tbe power to bo an* L ’. wer ' of attorney, the Court 
b) the decree holder for the insertion 0 f the iZT cl ° f d ;. u l’ on Pr°Per application 
If sueh amendment is allowed it t U « I ° of tho attmnoy. 

of-attorney was origmahy ill-'d ’ * eot frua thedate when the power- 

[ Amendment, Effect of : Foi • ion r ns- „ , 

0. L. J. 321 ; 12 C. L j 428 ilV f®, J 4 C - W - N - 971; 14 0. W N 
^mission of name of reader by 4 mistalie L vi'i 5 'r 6 * ; P ? wer of attorney— 
Fol: 41 L 0. 885; def ; 02 1 . c. fiGOj ^I'dity of; Dist; 62 I. 0 . 289; 

Second Appeal by t he decree-holder. 

TheapS^wTLaSe ot Z S^Tim ° f a decree - 

his formal defect was allowed to be rectitied bv th S '| n ? d at ‘be back, 
and a properly executed mukMiarnama was bled o^the^SEh Sent'’* 

be the date when the nronerlv dat ' e ,°^ the apphcat.on must be taken to 

Subordinate Judge overruled this ohwf mukhtlarnama was filed. The 

appeared for the decree- holder in fi J . fcl0n \ lVieanw hi]0, fche pleader, who 
hied [400J by Gotii Nith Ha i ^ ° ngln , a suib . also accepted the power 
^der of Court on thl o ,^ alS ° Slgned tho a hPhcati Jn f or execution by 

tion was granted bv the 0 9O T V b0 date on which tbe appl’ioa- 

‘be application* 8 for cxecuHon^bnfnU a PP° a1, According to him, 

au thority to a J ar I? a & u 0 by a mukh “*r who had no 

Power presented Jing clearly out d0r ' the pr °P erly executed 

by the pJJ who In ^ Ue f nl! aC , C0ptanco of tha P°wer and application 
oould decree - bold0r - ‘be orSnalsuit 

BuL d ; Cr 7 00 ' h °i d9r tbereu P° a Preferred this second appeal 
™ma was aUowedto appellanb - The original mukhtiar - 

C °urt has inherent iurisd'T 6nded J the Cour ‘ by fresh P°wer. The 

° r the latter f annHA S f Pt b6r ?j Uld be beld ‘° date baok to 29tih Ju ° e . 
ludgment.debtor P m atl ° n regardod an a PP llca tion for amendment. The 

on ‘bisground «T 6 °, V ?> r ’ D T r ° bjeCted in the Cour ‘ of firsfc instance 
rules oJS { ClVl1 Procedure Code, sections 36, 37 and 39 on the 

—--P_°cedure for powers and mukhtiars. See also Panchanan Singha 

* A i # --- ■ -— * 


APPEI,tAI 

Oivir,. 


37 0. 399=13 
C. L. J. 285— 
6 I. C fi32. 


^eltvin^n^ 0rder N°- aoG of 1909, agaicst the order of W. N. 

Sutendra mIiuI, 1 . 0 Ju^geof Ilooghly, cater 1 w/% '‘ * - 


i , . # ,- --— uuo vruer ui YV • 

B «Wndra Nath \rl ‘ J c dj i eof Hoo 8 hl J ’ dllfced A P ril 19, 1S09, reversing the order of 
Wa th Elitra, Subordinate Judge of Hoogfily, dated Jan. 2, 1909. 
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. . Boy v. Dwarka Nath Boy (l). Eukum Chand Bold v. Eamalanand 
17 Singh (2) on the inherent powers of Courts to amend mistakes, and also 
__ Dhanpat Singh v. LiUnand Singh (3), Autoo Misree v. bidhoomookhee 
APPiLLiTE j)ahee (4), and Murari Lai v. Umrao Singh (5j. On the retrospective 
ClVlL - effect of amendments, see Skinner v. Orde ( 6 ), Fuzloor Buhman v. Altaf 

17 c 899 ll Eossen 1.7) and Maogregor v. Tarini Churn Sircar ( 8 ). 

0 L.'J. 286= Bobu Nagendranath Mitra, lor the respondent, contended that where 
B I. C. 882 . j U ] e g q{ procedure have been laid down by the Court, they must be 

striotly adhered to. „ 

Cur. adv. vult. 


[401] Mookeboee and Teunon JJ. We are invited in this appeal 
to reverse an order of the Distriot Judge by whioh he has dismissed an 
application for execution of a deoree as barred by limitation. 

The appellant obtained the decree on the 5th July 1805. On the 
29th June 1909 she applied for execution. This application was present¬ 
ed by a mukhtiar, Gopi Nath, who signed on the baok of the mukhtiar- 
nama whioh was attaohed to the application. As a matter of fact, the 
body of the mukhtiarnama did not contain the name of this mukhtiar, 
and the oase of the appellant throughout has been that the name was 
omitted by the mistake of the writer who drew up the power-of-attorney. 
The Offioer of the Court who examined the application overlooked this 
defeot, though he found out that the application was not in order, as the 
properties sought to be attaohed had been imperfeotly^desoribed. On 
the 2nd July 19U8, the application was returned to the " filing pleader" 
for amendment within seven days. The application was amended, and 
refiled on the 6 th July following. It was thereupon registered, and notices 
were directed to be issued on the judgment-debtor under seotion 248 of 
the Civil Procedure Code. On the 6 th Augusb the judgment-debtor filed 
his objections. One of these was that the application was barred by 
limitation; another was that the person who had verified the application 
was not the duly authorised agent of the deoree-holder; but no objection 
appears to have been expressly taken that the mukhtiar had not been 
duly empowered to file the application. It is not dear how the mistake 
was first discovered ; but on the 10th September the deoree-holder filed 


an application, in whioh it was stated that by an oversight the name of 
the mukhtiar bad been omitted from the power-of-attorney, and along 
with it a properly exeouted mukhtiarnama in favour of Gopi Nath was 
filed. The Court direoted this mukhtiarnama to be plaoed on the reoord. 

At the hearing, it was objeoted that there was no application in ao- 
oordanoe with law till the 10th September 1908, and that it was conse¬ 
quently barred by limitation; but the Subordinate [402] Judge overruled 
this objection. It may be mentioned that the deoree-holder anticipating 
the objection had, on the 19th September, got Dasarathi Ghosh, who had 
appeared in the original suit and appeal, to accept the power filed at first 
by Gopi Nath; and on the 2nd January 1909 Dasarathi also signed the 
application for execution. The Subordinate Judge thought that this was 
sufficient to validate the proceedings and allowed execution to proceed. 
On appeal, the Distriot Judge held that the proceedings were illegal; the 
application for execution whioh had been originally signed by Gopi Nath 


(1) (1905) 8 0. L. J. 99. 

(2) (X90B) I. L. R. 83 Cal. 927. 
(8) (1869) 2 B. L. R. App. 18. 

(4) (1878) I. Ii. R. 4 Oal. 605. 


(5) (1901) I. L. R. 28 All. 499. 

(6) (1879) l.L. R. 2 All. 2*1. 

(7) (1884) 1. L. R. 10 Cal 541. 

(8) (1886) I. L. R. U. Cal. 124. 
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was inoperative, because it was not till the 10th September that r™; 

Nath had written authority to appear on behalf of the decree holder and FeTii 
he application treated as made on that day was obviously barred by — 
lmntajiQn, °n the °bh 0r h a nd, the applicati°n could nob be validated bv Appbllatb 
the subsequent signature of the pleader who had appeared in the original ° IVl£l * 
suit. In other words, according to the District Judge the apphcation was 37 0 15^11 

hftdTrTwTh^ 008 ' 11 ^ lb . had been s, g ned and presented by a mukhtiar who c - L - J 285= 

ad no written authority at the time, and had nob been signed by the 5 1 c * 632 * 

pleader who might, at that time, have filed ib. In this view the District 

Judge allowed the appeal and dismissed the application for execution 

Ihe decree-holder has now appealed to this Court, and on her behalf 

it has been contended that in the events which had happened the aDnli 

oation ought to have been treated as within time; that although the 

original mukhtxarnama did not contain the name of the mukhtiar who 

accepted it it was open to the Court to allow the mukhtiarnama to be 

i QAQ 6qU - e y - arr T ded; and fchafc the application of the 10th September 
might, in substance, be treated as an application for such amend 

ment. It has further been argued that as objection was nob taken on 

a by the Judgment-debtor, he must be taken to have waived it 

and that in any event the Court had inherent power so to amend to pro¬ 
ceedings as to do justice between the parties. These positions have been 
controverted on behalf of the respondent, and it has been broadly argued 
that the parties ought to be made strictly to adhere to the rules of proce¬ 
dure on the [403] subject. The question raised for our decision is one of 
some novelty, and is nob altogether free from difficulty. Bub after careful 
consideration of the arguments addressed to us on both sides, we are of 
opinion that the contention of the appellant should prevail. 

Section 36 of the Civil Procedure Code of 1882 provides that any 
application or act required or authorised by law to be made or done by a 
party to a suit, may be made or done by his recognised agent or by a 
Pleader duly appointed to act on his behalf. Section 39 provides that the 
appointment of a pleader shall be in writing, and such appointment shall 
e filed in Court. Section 37, which deals with recognised agents, speci¬ 
es the classes of persons by whom appearances, applications, and acts 
uaay be made or done on behalf of the parties. The second clause of the 
section deals with certificated mukhtiars t who, when holding special 
powers-of-attorney authorising them to do on behalf of their principals 
such acts as may legally be done by mukhtiars t may appear or act. Un- 
er the rules of this Court, a certificated mukhtiar is authorised to file an 
apphc^ion f or execution (Rules and Circular Orders, Chapter XI, Article 
Section 37 of the Code, however, does not define a power-of attorney, 

an y definition given elsewhere in the Civil Prcoedure Code, or in 
«fie General Glauses Act. 

A question might, perhaps, therefore arise as to whether a power-of- 
torney, for purposes of seotion 37, must always be in writing ; in other 
ords, whether authority to act), when conferred upon an certificated mukh - 
lar ^ us b be by a written instrument. 

In England, it appears to have been ruled that written authority is 
Dot absolutely necessary, and that parol authority is sufficient: Lord v. 

&ellet (1). The case of Wright v. Castle (2) shows that an attorney who 
a .. 3 without a written authority may find hmself in trouble if his 
client denie s that he had authority to institute the proceedings ; and Lord 

(!) (1685) 2 Myl. & K. 1. 


(2) (1817) 8 Mer. 12 ; 86 E. B. 12, 
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Eldon observed that a solicitor must furnish himself with an authority 
in writing (street on Equity Procedure, Volume 1, sections 570 and 611; 
[404] Gibson on Suits in Chancery, section 1174; Annual Practioe, 
1910, Volume II, page 436;. In this country, it is undoubtedly the prac¬ 
tice for mukhtiars to tile mukhtnirnamas , and as it has not been argued 
that a power of attorney under section 37 may bo by parol, we shall 
assume that it must be in writing ; that is, that a p^wermi-attorney is an 
instrument by which the authority of an attorney in fact is set forth. 
This view receives some support from the case of Walker v. liemmett (1). 
If, therefore, written authority is essential, the question arises whether an 
appelication made by an attorney, whoso name has by mistake been omit¬ 
ted from the power, can bo validated by a subsequent amendment In 
our opinion there is no reasonable doubt that the Court has inherent pow¬ 
er to allow such amendment to be made, and that the amended power 
takes eileot from tho date when it was originally tiled. 


In tho first place, it is clear upon the authorities that a Court has 
inherent power, in any particular case, to adopt such procedure as may 
be neoessary to enablo it to do that justico for the administration of which 
alone it exists: Banchanan bingha hot / v. Dwarka hath hotj (2) Llukum 
Chand Bold v. Kamalanand zinyh (8). As Mr Justice Mahmood ob:er- 
ved in Narsinyh Das v. Muiujal Dubcy (4», the Comts are not to act 
upon the principle that every procedure is to bo taken as prohibited unless 
it is expressly provided for by tho Code, but on tho converse principle 
that every procedure is to be understood as permissible till it is shown to 
be prohibited by the law/ This is of course subject to the qualification 
that, in the exorcise of its inherent power, tho Court must bo careful to 
see that its decision is based on sound general principles, and is not in 
oonfliot with them or the intentions of the Legislature. A similar view 
was emphasised by Lord Penzance in Kendall v. Hamilton (b), where he 
observed that procedure is tho machinery of the law after all, the channel 
and means whereby law is administered and justico reached ; it strangely 
departs from its [405 j proper office, when, in place of facilitating, it is 
permitted to obstmot and oven extinguish legal rights, and is thus made 
to govern whore it ought to subserve. Now there can be no room for 
controversy that tbe Code of Civil Procedure allows amendments to be 
made in judicial proceedings undor various circumstances. No comprehen¬ 
sive fromula can bo framed to defino precisely tbe power of a Court to allow 


suoh amendments to bo made, buu this much may be laid down as the 
oardinal rule, that tho allowance of amendments must, in every st igo of the 
oase rest with tho discretion of tho Court, and that discretion must depend 
largely on the spooial circumstances of oaoh oase. It a limit to amend¬ 
ments may be laid down, it is this: that they must not be allowed to 
prejudice the substantial rights of tbe.party in favour of whose opponent 
the amendment is allowed, but observing due caution in that regard, the 
time and extent of each amendmet are in tho judicial discretion of the 

Court: Bardin v. Boyd (bj, Codington v. Baff (7). 

In a case like tho present, where there is no doubt as to the fact that 

the mukhtiar who filod the application for execution had in fact authority 

from the decree-holder, and that his name was omitted by mistake from 


(1) (1840) 2 C. Ik 850 ; 09 R. K. 025. 

(‘2) (k905) 8 G. L. J. 29. 

9 (1905) h L. K. 33 Gal. 927 
ji) (1882) 1. L. K. 5 All 103. 


(5) (lb79) 4 App. Gas. 6C4, 525 
(0) (1854) 113 U S. 756. 
do (1802) 14 H.J. Eq.430 ; $2 Am. D<o. 
113 U. S. 750. 
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Co^my^' 11 ifc^S e tLn’ali 1 ow U th OPini0n, reasonable to hold that the 

application by the decree-holder for^tT 31 -° De amended u pon proper 

attorney. colder for the insertion of the name o£ the 7 ~ 

APPELLATE 

1 he view we take is supported by the case nf Pi v , , O'ViL. 

where a mistake of a name in a warrant- f ?? Ptnde Vl Ao '^ Cl). -- 

S=!ff“Sc-£SsSiS 

™ W not consistent with th.t taken ’unrari M ,71,7 sin'll 

allowed, it takes effeoMrom 7r7fc7 wh^n'tlr’ 1 ’'’' 1 ' f ’7 0m0ndment is 
application on ti snbLt “ tho 71* 1 ' t d °™ „“ y r “ l0 “»-' y0 ™>l 

There ate cases, boweye, in which ret,0 : aotlv « ,‘ s ^ »t amendments. 

S: S’," r d SMf 

«»rrE= safi 

Z)«b fi v KaliCk^ p ( Q oi grCQ0T n- £anni Ghurn Sircar (8] ’ Jtwat 

wbich were not^refarmTf 9 ’ Pr ° sad ^ ho ^ ?aki Mullilc (10), 

Talker (ll; where a diff ^ "? Rag ,unaiha T ^tha Chariar v. 7e»&a«esa 

ment has hi! d fferent view was taken. In fact, when an amend- 

the amended nl« P1 i 0Per y made ’ aDd tho Cause of action is not altered, 
original pleading and *r £. ro P etdy bo regarded as a continuation of the 
On them S,iw 6 ? 6 u Ct aS of lhe date when the latter was filed, 

first instance fin P u’ m must h ° d fchati lfc was eom P et ont to the Court of 
^ suppS a ^d th n T thS ° mmiS r S , i0D 10 thG 0dginal Power-of-attorney to 

was validated from its Inception! ^ waS removcd - the Proceeding 

°f thJrMstrh!t\ th f^refore, is that this appeal must be allowed, the order 

restored with costs § thm„gheet! ^ ° f ^ C ° Urt ° f tirsti insban00 

Appeal allowed. 


(21 (S Dyer ’ 105 «• 

S ® 9 ? ?• L B- App. 18. 

’i) 1882 L L : R - 4 Cal - e ° 5 - 

(5 1901 Pun l Record 105 . 

(6) (1R7Q y 1 -^ R - 23 A h- 499. 

I. A 126 79 1 L - R - 2 AH. 241 ; L. i 


(7) (1834) I. r, R. 10 Cal. 641. 

(8) (1886) I. L. B. 14 Cal. 124. 

(9) (1898) I L. R. 20 All. 478. 

(10) (1901) 5 C. W. N. 81G. 

(11) (1902) I. L. R. 26 Mad. 101. 
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[407] APPELLATE CIVIL. 

Before Mr. Justice Brett and Mr. Justice Sharfuddin . 


37 C 407=14 
C. W. N. 626 


RAJRANI DA9SI V. GANESBPRA8 AD SrICHaNDaN Mahapatra * 

[3rd Alaroh, 1910 ] 

w u 

□ |* n * fiRn Sale for Arrears of Revenue — Irregularity—Substantial Loss —Sale Notificatian, tncor- 
0 1 . u. OOU in ±Notice—Beng. Act VII of 1868, ss. 8,11— Beng. Act XI of 185), i. 33. 

An incorrect entry in a sale notification, resulting in misleading intending 
bidders, is an irregularity each as is contemplated by s. 38 of Beng. Aot XI of 
1859. 

Deonandan Singh v. Idanb^dh Singh (1) disoussed. 

Though s. 8 of Beng Aot VII of 1868 prevents a plaintiff from proving any 
irregularity in tbe service of notice required by s 11, yet it would not prevent 
him from proving that a notice in contravention of the provisions of that Aot 
was served in a wrong mehal wbich in itself and by its servioe suppor ed the 
ooTolusion that the mis-statem a nt in the sale notification constitu‘ed a serious 

irreguUri.y 

[Ref: 39 Mad 853 = 32 I 0. 881 ; 41 I. 0 458] 

Appral by the defendant^, Sreemabi Rajrani Dassi and others. 

This appeal arose out of a suit instituted by the plaintiffs, Qanesh- 
prasad Sriohandan Mahapatra and others, under seotion 83 of Aot XI of 
1859, for setting aside the sale of a taluq called Pachitira, held for arrears 
of Government revenue, on the 6th February 1905. The plaintiffs were 
defaulting proprietors of the taluq sold. They applied to the Commis¬ 
sioner of Orissa to have the sale set aside, but their appeal was rejeoted on 

the 3rd July 1905. . ... 

The plaintiffs based their oase on the following grounds, tin., UJ than 

by the notice issued before sale under seotion 6 of Aot XI of 1859, the 
name of the proprietor of a different taluq was set forth as the 
owner of the taluk sold; (ii) that the notice issued under seotion 
1 to the Act was never published in any village of the taluq sold, 
but published at Bhagra, comprised [408] in the taluq held by the 
proprietor whose name was wrongly marked in the office notioe as the 
owner of the taluq sold ; (iii) that the value of the taluq sold was Rs. 
6 000 but the price obtained at the sale was only Rs 1,000 ; and they 
contended that they had suffered substantial injury by reason of that 
irregularity. The taluq was purchased by the sixth defendant: Ram 
Prasad was the agent of the fifth defendant. Raja Baikuntha Nath 
Dey Babadury but eventually it was purchased by the defendants (the 
appellants) who had their names registered under Aot VII of 1876. 

PP The Subordinate Judge, on the 5th August 1907, doored the plain¬ 
tiffs’ suit and sat aside the sale of the taluq, holding that the sale in'ques¬ 
tion was held contrary to the provisions of the Revenue- sale Law, and 
that in consequence the plaintiffs had sustained substan .a loss by reason 
of such sale From this order the defendants appealed to the High Court. 
Ba?uPravash Chandra Mittra and Tarit Mohan Da,, for the appel- 

lants. Chandra Palit, forth 0 respondents. . 

Brett and Sharfoddin JJ. This is an appeal against an order of 
.. Onurt setting aside a sale held for arrears of Government re- 

l rs& u» <* c °“ rt “ » 

- 77^ *91 of 1907. against the decree of Jogeud’a 

Nath Mukerjee, Subordinate Judge.of Cuttack, dated Aug. , 1907. 

(1) ( 1904 ) I. L. R. 82 Cal. 111. 
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called Pachitira, bearing No. 160 on the collectorate roll of Balasore, was 1910 
sold for arrears of Government revenue for the November kist of 1904, March 8 . 
amounting to Rs. 24. The property was sold on the 6th February 1906 —- 

for Rs. 1.000 and purchased by the appellants, and the sale was confirmed ^^^ate 

on the 1st August of the same year. There was an appeal to the Com- . ' 

missioner by the respondents, the original proprietors, which was rejected 37 C 437=14 
on the 3rd July 1905. The present suit was instituted on the 3rd July C. W. N. 826 
1906 under section 33 of Act XI of 1859. - 8 1 c * 68 °* 

The grounds which were put forward for setting asid the sale were 
two : First , that in the 6th column of the sale proclamation, under seotion 
6 of Act XI of 1859, the name of the [409] proprietor was wrongly 
stated. The name given was Bhajan Raut of Jesatikri. It seems that 
there is on the Colleotorate roll of the Cuttack District a mehal bearing 
Towzi number 160, and that the proprietor of that mehal is Bhajan 
Baut. Rent for this mehal is paid into the Balasore Collectorate. The 
case for the plaintiffs was that, owing to that mis-statement in the sale 
notification, intending bidders were misled ; that there was doubt as to 
the estate which was actually being sold, and that in consequence, the 
mehal, the proper value of whioh was Rs. 6,000, was sold for Rs. 1,000 
only. 

The second point taken was that the notioe required by section 7 of 
Act XI of 1859 was served, not in mehal Paohitira, whioh is estate No. 

160 on the Balasore Colleotorate, but in mehal Bhagra, whioh is estate 
No. 160 on the Colleotorate roll of the Cuttack District, and of whioh the 
proprietor is Bhajan Raut. It was contended that this constituted a 
serious irregularity, and that, these two irregularties having resulted in a 
substantial loss to the proprietor of the mehal, the sale should be set aside. 

The lower Court has come to the conculsion that these mistakes in the 
proceedings leading up to the sale constituted irregularities. It has also 
come to the conclusion that the property was sold for a very inadequate 
price, that the proprietors, suffered substantial loss, and that the loss was 
consequent on the irregularities. 

It has been contended before us that, under the rulings of this Court, 
the view taken by the lower Court cannot be supported. It ihas been 
argued, on the authority of the case of Deoqandan Singh v. Manbodh 
Singh (1), that it must be held that the mis-statement of the name or 
the proprietor in the sale notification did not constitute an irregularity, 
because the provisions of seotion 6 of Act XI of 1859 do not require 
that the name of the proprietor should be entered in the sale 
notification. It has also been contended that the service of the notice 
under section 7 of Act XI of 1859 in the wrong village cannot be regard¬ 
ed as an irregularity, which, coupled with substantial loss, would 
have the effect of vitiating the sale because, under [410] the pro¬ 
visions of section 8 of Act VII (B.C.) of 1868, the sale certificate 
itself musb be taken to be conclusive evidence in favour of the pur¬ 
chaser that the notices had been duly served and posted. In our 
opinion, the facts of the present case are peculiar, and the ruling on 
which the learned pleader for the appellants has relied cannot be taken to 
afford sufficient authority for holding that the view taken by the lower 
Court is incorrect. In the present case, we have it as a fact that there 
are two estates bearing the same number—one on the Cuttack Collectorate 
roll and the other on the Balasore Collectorate roll: that the estate whioh 
was sold, belonging to Ganesh Prasad and others, was numbered 160 

(l) (1904) I. L. R. 82 Oal. 111. 
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1910 of the Balasore Collectorate, and the estate bearing number 160 on 
•Maboh 8 . the Collectorate roll of Cuttack is the property of Bhajan Raut. The 
- description given in the 6th column of the sale notification was certainly 

^™ ATE one which was calculated to create confusion, and in itself would appear 
* to indicate that the Collectorate authorities were of opinion that the estate 
87 G. 407=11 which was about to be sold was estate No. 160 on the Cuttack Collecto- 
0 "W N. 620 ra ^ 0< Evidence has been given to prove that in this case persons oame 
a 5.1. G. 650. sa | 0 ^tending to buy the estate on the Cuttack Collectorate, which 

they thought was about to be sold, but that, when they arrived, they 
found that there was some confusion, as the taluq was described as Paohi- 
tira and not Bhagra, and, therefore, they went away without making any 
bids. One of the witnesses says that if the name of the owner of Pachitira 
had been entered in the sale notification he might have bid at the sale. 
The lower Court has come to the conclusion that the mis-statement in 
the sale notification had the effect of misleading intending bidders, and 
that therefore it was an irregularity. The case on which the learned 
pleader for the appellants has relied in support of the present appeal 
does not go so far as to say that, where there has been a mis-statement 
which has misled intending bidders, it would not constitute an 
irregularity, but what was decided in that case was that the 
statement of the name of a deceased proprietor was not an illegality 
which would render the sale void, because, under the terms of the Act, 
[411] it was not necessary to enter the name of the proprietor at all. 
The mere fact that the law does not require the name of the proprietor to 
be entered is very different from what has been alleged to have occurred 
in the present case, namely, that the name of a wrong proprietor was 
entered, and that, in consequence of that mis-statemont, intending biddors 
were misled. In our opinion such an incorrect entry resulting in mislead¬ 
ing intending bidders must bo held to bo an irregularity such as is 
contemplated by section 33 of Act XI of 1859. It has been suggested that 
this irregularity is not contrary to the provisions of the Act. In our 
opinion it is such a departure from the provisions of the Act as to 
constitute an aot contrary to the provisions of the law. The object of the 
provisions of the Act is to give to the intending purchasers correct informa¬ 
tion as to the property to be sold, and when, as in this oase, wrong in¬ 
formation has been given, and intending bidders have been misled or 
involved in doubt as to the property to be sold, that is an aot contrary to 
the intention of the Act. Wo aro, therefore, of opinion that in the present 
oase the lower Court was perfectly right in holding that the mis-statement 
contained in the sale notification constituted a substantial irregularity. 

So far as the second point is concerned, we are of opinion that though 
the provisions of section 8 of Act VII (B. C.) of 1868 would prevent the 
plaintiffs from proving that thero was any irregularity in the service or 
posting of the notice required by the provisions of section 11 of the Act, 
still it would not prevont them from proving, as in the present case, that 
a notice in contravention of the provision of that Aot bad boen sorvod in a 
wrong mehal, which in itself and by its service supported the conclusion 
that the mis-statement in the sale notification constituted a serious 
irregularity, because it led to mistakes in the service of the notice with 
the result of deterring intending purchasers from bidding at tlio sale; 

We think, therefore, that the judgment and decree of the lower Court 
are not open to objection. We accordingly confirm thorn and dismiss the 
appeal with costs. 

- Appeal dismissed . 
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» • t [7^ March 1910.] 1 370.412 = 14 

7 Cour !’Jurisdiction of, to grant hail—n r Wc * * C * W - ^ Sl2 

{V'Z er V *“ ,r V n<0 °/ accused—Undue dela^r °L cause for =ll Cr. L. J. 

ofspecialprocedure t, , he c a s, —P^mr of the / *•?. co 0”'sanc <^Applicati n 217=6 I. C 

Code Uc< V r/ 18 1 8) SS 190 497 4 or n Uut ^ m ^ G ^^^Crimin€d .Pro 8 

0 j 1908) «. 2,12 & 14 (1)7 ’ 497, 498 ~- £i«, Amendment?Jet (XIV 

The power of the High Court to grant hail “,,, 

o C ^r al ^° CedUr6Code is D0t 8fi>o!ed \j Act XlV^Viono® 18 ' 498 ot the 

setsstsrsrs Kr° M ° taie *-*• 

Magistrate’s eiplanation ah =..'!"t'b!=, 'l-V/c^ th ? recor d and the 

xSiSr" 1 ”"*'' “ a ““ ,h “ “ *•« *in iSr^ss.'s^'s 

£Jf" oi Difmraa'ffboL “n a “e , 2 1 t’‘ l A,',”fTi!5 d if 0 

ft S r,KSf 'JESS' Til?™ » 

Govornor in terms of s. 2 of Act XIV of 1908 annlvi ^ by the Li °utenant- 
I to the oaie 1JUH ’ a PPl>ing the provisions of Part 

Held, th*t the latter Magistrate had tab^n „ « ■ 
nant-Governor hid power to make the oider. ° 8n Za,nc *> and tha t the Lieute- 

[Dist: 89Cal U9; Ref .* 37 Cal. 489 ; 81 I. 0. 220 = 38 0 T t qqo t 

A. I. R. Cal. 476=25 Cr. L.J. 732 83 1 fi J ® ? ? = 51 Cal. 402=1924 

1926 A. I. R. N. 279.=27 Or. h. J. 819 j 26 Cr L J ‘ 181 J 92 1.0. 703= 

The petitioner is the son of Babu Mohini , 

vakil 0 f the High Court, residing at 31 S ta™ Ghn “ “ 

the town of Calcutta The l.rf, f u 0 oltiaram Chose s Street in 

24th April 1909 a dacoity took place at Nettra^aSd" ‘° ° n tho 

dl m °? op * rep » i »'“» «£■ .o .h. 0 ”*Jr 9 d,s : 

Officer of Diamond Harbour On n n j q l v5ub*divisional 

Chuckerbutty, one of the accused concerned, was JresZd^nf^ M ° han 
fession on the IRfch O P t-nW tu ou> Wdb arreted, and made a con- 

by the District Magistrate of Alipore To hisownfil^ 60 ^ transferred 
U13] January 1910® an order unefcr 'secL8 0 

issued in the following terms;- XIV o£ 1908 was 

offfin^ Wherea3 the Dipfcricfc Magistrale of the 24-Parganas has 

onenoes uncer ss. 395 and 397, I P C alleced to ha™ v* 8 tftble “ c °gnizance of 

as tL a °N 0U f 8ed in the oase of Em &r°r v. LalUMchon C hucken u tbe per ‘ 

8B the Nettra daooity case, . . . and whereas it appear *ta xhl ofchfer9 ' kcown 

of Bengal that .... the provisions of Part I nf fho ^ ^leutenantGovernor 

r w Ct " 0t 8b ° al d be made 8 to "o the prcceed^e falTpeSW ^7 

S.SK'. h “ br a, '»“ • • • • »“^ , StA“i2rS5f3S7; 

By order of the Lieutenant-Governor of Bengal, 
rtAii, 7 ^ (Sd.) F. W. DUKE, 

-lb_ 10 _ Chief Secretary to the Government of Bengal " 

rb”,?i S fo.'' 191 °' “•“ r - *■ *°* s-.c«. 
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into same day the house of the petitioner’s father was searohed, 

maboh 7. but nothing incriminating found. By arrangement with the Commis- 

- sioner of Polioe the petitioner surrendered on the 24th, and was arrested 

Criminal p 0 ii CQ and put up before the Joint Magistrate of Alipore, who re- 

bb vision. mftnded ^im to j a ii t An application for bail was then made onthe 28th 

37 C 4)3=14 to the District Magistrate, who passed an order as follows:—"! know 
C. W. N. 812 nothing about the accused. Let the record be put up to-morrow at my 
=1! C- L J- room.” On the next day be refused bail stating "He was only arrested 
217=6 I. 0. oq ^ 24th January, and I, therefore, refuse bail.” Another application 

made to him on the 5th February was also rejected on the ground that it 
was a oase under special procedure, and that it was perfeotly useless to 
ask for bail. The Sessions Judge was next unsuccessfully moved for bail 
under section 498 of the Criminal Procedure Code on the 17th. The 
petitioner then obtained a Rule from the High Court on the 23rd, calling 
upon the Distriot Magistrate to show cause why bail should not be grant¬ 
ed on the grounds that no order had been made applying Aot XIV of 
1908, and that there did not appear any sufficient cause for further in¬ 
quiry into the guilt of the petitioner. 

The Magistrate submitted the following explanation:— 

•• This aooueed has so far been in custody for one month. The polioe inquiry 
is not being oonduoted under my ordors, but the record shows that the accused has 
made a full confession. It is alpo within my knowledge that other evidence of a 
similar nature is in the possession of the polioe. There are 17 aooused [ 414 ] under 
arrest, and I do not thiDk the t ; me has jet oome when I would insist on the polioe 
placing before me the evidence wbioh implicates eaoh of them. I further beg to In¬ 
form you that Sourindra Mohan Chuokerbutty is in custody on a warrant issued 
under s. 400, L P. 0., by Distriot Magistrate of Howrah.” 

It appeared that when the Rule oame on for hearing the final polioe 
report in the oase had not been submitted, nor had any magisterial in¬ 
quiry under Aot XIV of 1908 commenced, nor was any evidence recorded 
against the petitioner. 

The Advocate-General (The Bonble Mr. Eenrick , E.C. t ) and The 
Deputy Legal Remembrancer (Mr. Orr), for the Crown. A polioe report of 
the daooity was sent in on the 24th April 1909, and the oase was pend¬ 
ing before the Distriot Magistrate on the 20th January 1910, when the 
order of the Local Government under seotion 2 of Aot XIV of 1908 was 
passed. It oannot be said that the Magistrate has not taken cognizance 
when the above order has been made and the aooused are in oustody 
under his directions. As to the jurisdiction of the High Court, seotion 12 
of the new Aot must be read with section 14 (1), and it is dear that these 
sections are the antithesis of seotions 497 and 498 of the Code. The High 
Court has no power under seotion 498 to grant bail in oases to wbioh the 
Act has been applied, as in exeroising it the Court would be giving effeot 
to a seotion of the Code inconsistent with the soope of the Aot. The 
objeot of the reoent Aot is to seoure a speedy trial, and the release of an 
aooused on bail was not intended. Seotion 498 has, by implication, been 
repealed by the Aot. The aooused was arrested only on the 24th January, 
and the polioe investigation is still pending. It oannot now be determin¬ 
ed that theie is no ground for further inquiry into his guilt. 

Babu Sarat Chandra Roy Chotodhry l^ith him Baku Dasharathi 
Sanyal), for the petitioners. Aot XIV of 1908 does not apply to the oase 
of the present aooused. There is nothing to show that the petitioner was 
arrested as an aooused in the oase to wbioh the Government order of the 

20th January refers. The Aot can only be applied after a Magistrate 
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has already taken cognizance Tu 

Si m S • b66n taken of aQ y case aeai ^h 13 f u t0 indioate that cogni- 
L41SJ Magistrate's explanation* shows * th e present accused. 'J he 

taken. _ The final polioe report has n^f co e niza nce has not yet been 
Effr that conizance could be taken 5 ? bee “ SeDb in, ‘ and there is no 

a ° f fche Code : Lee v Adhikary (l) Fnrth“ y ° f u ber way under section 
said to have taken cognizance, as undef = ^ , 6 Ma e istl 'ate cannot be 
nquiry next follows and i* section 3 of Act XIV of lQOft t-u 

can intervene betwein the takbg'of lnVesti 8 afcio °. a s is now peeing 6 

“fTh. A M ?r “ ol * tf “ t “ seSS r? d T b “1 i0 ", 498 ° f «»cJ;, 

section 498 of the latte are ° f tbe Code > and the provision^ 

Moot bo toLn b, iZiTt- °‘ ““ Hieh C “'‘ ■J'SSS 

of Statot. «h oditS,. p 5 p 'Sg“ “Z d M ™'> on C ta 
1 he accused has been in cus^v ? 233 ' This is a fit case for bail 

against him being recorded The doK *, monfc h without evidence 
arrest to procure evidence^ but if baV ® had ample time since his 
incriminating evidence against him : JamiJt bhab the y have any 

on the District MogisS of the b "” »“ « » M 

appMog ,h. IodL Sm“»l LwTi„‘5“ ," rd " b “ bo« 

s Th« r *sr sz Tir?** sz 10 b0 “ y 

1909 m ° n y referred to as the Nett* a datoitv T k^i f ° Il0WS * A daeo >ty. 
1909. On the 20th January 1910 ^ place on the 24th April 

order under section 2 of the Cr !' n 1 r L °° a , Government made an 

the 24th Ja^arf %%°The nl° • Part 1 of that Act to the oS 
being concerned in it, [4161a„d W&S arreSbed on susp icion of 

jnevous hurt) ofthe Tndiaf ^« 

Pphed to the District Magistrate m h ? n bb , 6 ^® fc h January he 
refused, and a similar aDnliXn* b f ? reloased bail, which was 

apd likewise refused On the' “ ade on fch e 5th Feb- 

“Pplioation to the Sessions JudS and this ebruary he “ ada a third 

S two points have been taken the first is fT, refu f ed ' 0n this 
bad no power to make the order of the 2 fl h^ 4 tb0 L °° a Governmen t 

sra ^“te » d ’• 

s «« the record £th e “ a i»> d ™”‘age of not h„tog 

bim acoess to it. Ha haH f’v, and f We bave n . ofc thought it right to allow 
as to the facts appearing on^hfl 6 ’ & j' gbt , - to ma ^ 6 an y suppositions 

^ards. On lnr-lrin^ on fc ,^ 0 recor d. asking us to verify them after. 

to the Sub-divisionir o fficer r of 00 Samo^d d H ba h & P ° liC6 r6p0rt was made 

^ywhenthe dacoity?a?Li ?' a , mond 1 Harbour on the 24th April, the 
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afterwards transferred to head-quarters. Cognizance had, tberetoio, been 
taken of the offence on the 20th January 1910, as recited in the order of 
the Local Government of that date ; for taking cognizance does not 
involve any formal action, or indeed action of any kind, but occurs as 
soon as a Magistrate,' as such, applies his mind to the suspected 

37 C. 4i2=l4 commission of an offence. 

C. W. N 512 , 

= UCr. L J. On the second point, as to whether we should grant bail in this case, 

217=6 I. C. we must first consider the point whether we have jurisdiction to do so. 

8 * As to this the law seems to us quite clear. As the High Court, which 
we are for present purposes, our power to grant bail “in any case,*’ as 
given by section 498 of the Criminal Procedure Code, is quite unfettered, 
though we consider that in exercising our discretion we ought to take 
into consideration the limitations on the power of other authorities 
[417] to grant bail imposed by seotion 497. The question then arises whe¬ 
ther any restriction has been placed on our power by the Criminal Law 
Amendment Act, 1908, and we are of opinion that it has not. By seotion 
12 of that Aot the powers of releasing on bail, given by seotion 497 of the 
Criminal Procedure Code, have been made subject to the provision that 
no person remanded to custody in the course of proceedings under the 
Act shall be released on bail if there appear to be sufficient grounds for 
inquiry into his guilt. The former section does not in terms apply to 
seotion 498 of tho Code, but we are of opinion that we ought to take its 
provisions into consideration in the same way as we think we ought to take 
into consideration those of section 497. We have then to consider 
whether there is anything in seotion 498 of the Code, as to the granting of 
bail by the High Court, which is inconsistent with the speoial procedure 
prescribed by Parti of the Act of 1908, and is, therefore, abrogated by 
force of seotion 14 (l) of that Act. We must hold that there is not. In 
the first plaoe seotion 498 of the Code is not referred to in section 12 
of the Act, and, prima facie , the provisions of the former are left intact. 
Secondly, as a prominent feature of the special procedure before a Magis¬ 
trate under the Act is the absence of the accused during the magisterial 
enquiry, it is difficult to see how the grant of bail by proper authority 
oan be oalled in question. And, thirdly, as the scheme of the Aot is com¬ 
mitment by the Magistrate direct to tho High Court, there is nothing in 
the intervention of tho High Court which is consistent with that speoial 
procedure. We hold, then, that it is open to us to exercise the power of 
the High Court under section 498 of the Code. 

We then come to the real question before us, which is whether we 
ought to admit tho petitioner to bail in this case. On reading the record 
and the Magistrate’s explanation, wo are of opinion that there is cause 
for further inquiry into the case against the petitioner, and that there has 

not so far been undue delay in the proceedings. The rule is, therefore, 
discharged. 

Rule discharged . 
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[418] PRIVY COUNCIL. * 

Official Assignee, Bombay, 

Registrar, Small Cause Court, Amritsar 
lOn appeal from the Chief Court of the Punjab, at Lahore.] 

[9th Maroh, 1910.] 

m the Punjab of debtor, who have, by u order under the let £® P ro P 0rt y 

other places) Amritsar and Bombay and a Receiver of ,, b “ 3!ness afc (amongst 
appointed by the Court, a subsequen order of .h 2 H*S CbSrtof 1 T Y ^ been 
t 71 J "' ii5iolioc ' made under the Indian InsolZ Ai ts 

the debtors, ineluding thaTiu^KnjS in'T &S*7^Z°%°Cml ° £ 

XffiSK rr ot ** 

CRe f : 10 Cal. ,8 ; 63 I. C. 929 ; 76 1.0 659=17 S. L R. 52.] 

Cnnrf nffu V r °“u a judgmenfc and decree (5th May 1903) 0 f the Thief 

(mh J "“ “ 

t, i/cW “ lhe AmrilS “ C »“ rt ™ “» to His M.j,,. 

T j 0 u Proceedings out of which this appeal arose were 
menced by a petition to the Insolvent Estates fW 7 \ °° m ' 

by the appellant, the Official Assignee of Bombay (who in'thab 
Viet 0 2!, and a vesting order, dated 31st May 1907 2 d f , 

as forming part of such estate and effects. mn<Lar Oourfe 

I<J appeared that the insolvents had carried on busing M 
j 8 ™*™' “ a Bombay up it, 11™ end ol Noyomber 1906 

w a«7uv o, im 2 n rt r 1 “r Tf ors *?k»£; 

Order u °* to tbe Insolvent Estates Court, Amritsar for an 

cause’ on 12 th n* 8 granfced b y fche ^urt, calling on the debtors to show 

- _ da y four of the debtors appeared and were, with their own consent, 

A&Th£rWIL S 0 N 0RD MiCNA0HTEN > ’ L0 * D COLLINS, LORD SE^dl^ 


1910 

MARCH 10. 

PBlVV 

OO0NCIL 

37 C. 418=37 
I. A. 86=12 
Bom L. R. 
395=14 C. 
W. N. 569= 
II C L J. 
M3 = 7 A. L. 

J. b57 - 20 
M L.J. 432 
—6 I. C 273 
=7 M.L. T. 
417 = 1910 M. 
W. N. 173= 
68 P W. R. 
1910=45 P. 

R. 19 JO. 


871 


1910 

MARCH 10. 

PRIVY 

COUNCIL. 

37 C. 518=37 
I A. 86 = 12 
Bora. L R. 
395=14 0. 
W. N. 589= 
11 0 L J. 
443=7 A. L. 
J. 3S7=20M. 

L. J. 432 =6 
1. 0. 273 =7 

M. L* T 417 
=1910 M. W. 

N. 173 — 68 P. 
W. R. 19i0 = 

45 P. R. 
1910 




37 Cal 420 ihlian high cuurs reports IVol. 

declared insolvent, and the Registrar of the Small Cause Court, Amritsar, 
(now the first respondent), was appointed Receiver of their estate and 

effects. 

On 31st May 1907 the abovementioned orders were made by the 
High Court at Bombay adjudicating the debtors insolvent under 11 and 
12 Viet., C. 21, and vesting their estate and effects in the appellant as 
Official Assignee, Bombay, and intimation of those orders was sent to the 
Judge of the Small Cause Court, Amritsar. 

On the 10th June 1907 the first respondent being about to proceed on 
leave, the second respondent was appointed Rooeiver in his place, and he 
proceeded to take steps for the realization of certain property belonging to 
the debtors. The present appellant thereupon applied to the High Court 
at Bombay in its Insolvency Jurisdiction for, and on 13th Juno 1907 ob¬ 
tained, an order that the first respondent should hold and retain the pro¬ 
perty in question, and show oause why it should not be delivered over to 
the appellant for the benefit of the general body of creditors of the insol¬ 
vent debtors. Further proceedings in Bombay will be found reported in 
I. L. R. 32 Bom. 198. 

On 16th June 1907 tho appellant preferred the petition above men¬ 
tioned, and another one, to the Insolvent Estates [420] Court, Amritsar, 
praying in the latter that the intended realization of property should not 
take place, and in the forme that all the property of the debtors should be 
handed over to him. These petitions were disposed of by the Judge of 
the Insolvent Estatos Court, Amritsar, on 17th June 1907, and were 
rejected on the ground that, “from the date of the appointment 
(12th Deoember 1906) all the insolvents’ property in the Punjab vested 
in the Receiver under section 854 of the Civil Prooeduro Code, and that 
there were, therefore, no rights in the property subsistiting in the insol¬ 
vents on 31st May 1907, when tho Bombay High Court passed the vesting 
order.” 

On an application by the Offioial Assignee, Bombay, to the Chief 
Court for revision of that decision, Sir W. Clark, Chief Judge, and Mr. 
W. Chevis, Judge, came to to the same conclusion as the Amristar Court, 
but for different reasons. The material portion of their judgment was as 
fallows:— 

“ The Judge has held that the Receiver was appoitid under rootion 851, Civil 
Procedure Code, and that, under section 354, Civil Procedure Code all the iniolvtnts’ 
property vested in the Reoeiver on the day ho was appointed. 

“We are unablo to accept this view. 

“Tin Judge of the Small Gauss Court has jurisdiction in insolvency 1 matters, 
both under Act IV of 1S72 and as District Judge under tho Civil Procedure Code, 
but tho tvo jurisdictions car not be mixed up. 

“Tho prcaont prooetdinRs wore oonductod under Aot IV of 1872, acd could not 
have been tak^n under tie Civil Procedure Code, as the conditions necessary fot 
institution of «nsolven*y proceedings under the Cede did not oxht. AH the pr:- 
ofodiegs ia this ca o, therefore, musk be hold to be undor Ait IV of 1872, and 
sootims 851 and 854 of tbo Civil Prooeduro Code oannot be applied. 

“Though we are unable to maintain the Judge’s decision on the grounds on 
whioh ho based hu deoision, wo think it is right on othor grounds. 

“In our opinion it is an essential clement of a declaration of insolvency that the 
insolvent’s property should cease to be the property of the insolvent and become the 
proporty of tho Cou't, or of romo one appointed by the Court, for the benefit of the 
creditors. We find that is what happens under the Insolvent Debtors in India Aot 
0843), 11 and 12 Viet., C. 21, seotion 7. The same happens under the English Law 
of Bankruptcy, 1BS3: see Baldwin’s Law of Bankruptcy, 9th edition, page 204, 
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bankrupt whl beoome^ivisiWe^a^'noQghhia^op and ‘ h8r9u P. ;,n the property of the 
Procedure ?oie, geobiong 851, and 354 lav 6 a ° C * a ?^ ves ^ in a trustee. ’ The Civil 
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lc ig true that Aob IV of ^ . * __ 

r«® sss .-.vs- 

agenoy of its own officers or of assignees tfh!nn • , Coilrfe ’ eifcher through the ior 7 H 
most eonAueWe to the interests oMhe e , P °'^ t 7 thi °° Utt in tb ® manner r sg^A' 
reteably amongst them. alitor,, and the prooeeds shall be divided n 'wu~2L 

urrr .1 . r u# ”• 869 

to be treated as if U had ves ted'' “ n ft®C m' Zlo! ‘the ' S f tbat tbe Pr°P«ty was S 3 L 7 £ L 

vded for its being sold, or otherwise administered, by the Court ° redit ° r9 ' “ d pr0 ‘ f 3 , 87 = 20 *• 

declaration of “ i n s 0 1 v e n 0 y *aTd 1 ° u ^1 o°b t ert, ° E th a h9 . 2 * h . D ®" em ! >ec 19 0S. making the L C r 278 = 7 

pass an order exempting the person and n™/ ^ e A° C J B defeofclV0 . ia that it did not ^ T * ** 7 

ob ?S , s. 24 (5), which order aHaohes te .t^elf ^ 0 * 6 debt ° r ,ro * further hgW p£ W 

solvent. The ord r, however was nassed quenoa o{ bein S deemed an in- n N ™ 78 * 68 

Plied with the provisions of section24 as Z[2 < °°*T ' 6 °' th6 debtols : aQd °<>m- P> 
jng the debtors to make a statement nf fv»Sards furnishing of.security, and requir- 

7 appointing the Registrar of the local Sma 11 Cau 3 ** W ° UEd Up 

the oonsequenoes of being insolvent aUaoh e] to thK “ Waa £ pa ? aed - a “ d that 

the property of the debtors ves‘ed in the Court. th da ’ 0ne o£ whloh waa that 

not hZpnZn ?nte"pfeting the wordi^f “the^o^ 81 •' the Aot - bat tb «7 do 

Reoord No 46 of 187.4 itao oi u j* , ° Q the point before ug Pnniah 

b.lp,.» ,i„' a ,; i0 ' „I th'fpSLl ’.“..‘i, “• dg “ “* 

Uadan GopaMl? ^“V 0 - , Sb ° W that p 1 or a “ fl °liment confers no title [Peacock v' 

t»ve no rXvaiev in , Mtdaliar v. Official Assignee cf Madrasi 2 ) 1 * 

ted in the Court ‘d T VI ° W ° £ th ® ° ase that the P ro P 9 't7 °i the insolvents wL 

ol the o£ £ba meolvants left on whhh* 1 ^ 

tors Uve^herTo/fn otv! a ° e o£ bDS ( in ® 3a was Amritsar. The great bulk of their oredi 

have the nsolv Jnn ’ b V Q p°^ d . 9r o£81st Ma 7l907 of the Bombay High Court tn 

B-i.a ; toThroM^^ '-i eomewhat 

^ Bo mbay°and^e t dism^s g therevision S witToo3ts.” aPPli ° ati0n ° f the Aaai8 ’ 

.rr^J i^ n b ^' s appeal, which was heard ex parte, 

contended j’ K -P;’ &ni T J enwonhy Brown ’ for the appellant 

oeedings did nS® ° rder p° Dsc0 “ ber 1906 the subsequent pro- 

Punjab nortnv ( ,°, P v , 0rafc0 t0 d,V6Sb the d9btors of bb0ir Property in the 

Property ?X C e°P^ : . tbab aI1 fch3 Property of the debtors, includinrthe 

Suee under the n P r7 ]ab i bacam ° v f ted m the appellant as Official Assi- 

Jurisdinti th O d of tbe Hlgb Cour(i afc Bombay in its Insolvency 

riding thatVtV. 3 ^ ^ ay 1907, the ]urisdiofcion of fcbe la tter Court over- 

to the Indian T h9 ! DS ° 7T t ? states Courti - Amr it s ar. Reference was made 
—^j a dlaa Insolvent Aot (11 and 12 Viet., C. 21), sections 2, 7, 8, 9, 

(2) a® I T r ' D R - 29 Oal. 428. ~ ~ 

> i A °08) i. L. B. 26 Mad. 678. 
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1910 13, 21, 26; The Punjab Laws Act (IV of 1672), sections 22, 24-27, 30, 

march 9 31*• Punjab Record for 1374, case No. 46, page 176; Rules under the 

- Punjab Laws Act, Nos. 2, 4-7, 9-11, 14, 15, 17, 26 and 38 ; and the In- 

Privy solvency Aot (III of 1907), section 1, sub-section 3, and sections 16 and 

Council. ^ The Civil Procedure Code (XIV of 1882), it was submitted, was not 

87 0. 418*37 applicable, sections 351 and 351 being referred to. As to the effect of 

I. A. 80=12 attachment as only preventing alienation and not giving title, reference 
Bom.L.R. was madQ fco tf ot i Lai v . Karrabuldin (1). In any event, if only as a 

matter of convenience, the appellant’s application should have been gran- 
11 C. h J. ted, and the debtors’ property in the Punjab made over to him to be 
448=7 A. L. dealt with. 

J. 857=20 The judgment of their Lordships was delivered by 

ie I C 273 Sir Arthur Wilson. This is an appeal against a judgment of the 

=7 H. L T. Chief Court of the Punjab, which affirmed that of the Insolvent Estates 
417=1910M. Courh, Amritsar. The controversy involved in the appeal relates to an 
^*p N *w 73a " a»ll e ged conflict of jurisdiction between two Courts, both having Insol- 
1910 = 45 p! vency Jurisdiction, but jurisdiction created by difforcnt legislative 
R. 1910. * authority and different in its local extent. 

Under tho Imperial Act of Parliament, 11 and 12 Yict.,C. [423] 
21, relating to insolvency proceedings boforo what are now the 
High Courts in the Presidency towns in India, jurisdiction is conferred 
upon those Courts extending, for the present purpose, over the whole of 
India, and for many purposos over much wider limits. 

Under the Punjab Laws (Act IV of 1872), in a series of sections 
beginning with section 22, the Governor-General in Council has created a 
system of insolvency of its own, but of course such an Aot can bo effec¬ 
tive only within the ambit prescribed by the Act. These are the two 
systems of Insolvent administration which have to be considered in dis¬ 
posing of the present appeal, and have, if possible, to be reconciled. 

There is, indeed, a third system in India, embodied in Chapter XX 
of the Civil Procedure Code. This last-mentioned system need not be 
farther alluded to, for their Lordships are of opinion that the learned 
Judges of the Chief Court wore right in considering that it had no appli¬ 
cation to the oiroumstance of the present case 

The facts of the present case are simple. The debtors were a firm 
of traders who carried on business at Amritsar and other plaoes in the 
Punjab, and also at Bombay and olsewhere. On the 3rd December 1906, 
the Amritsar Insolvency Court, on the application of a oreditor ordered a 
notice to issue oalling upon the debtors to show cause why they should 
not be declared insolvent and attaching their property in the Punjab. On 
the 12th December, in the prescnco of four out of tho five members of 
the debtor firm, another order was made declaring them insolvent, and 
requiring them to furnish security and to put in lists of property, creditors 
and debtors. 

On the 31st May 1907, certain other creditors applied to tho High 
Court at Bombay, in its Insolvency jurisdiction, against all the members 
of the debtor firm, praying that they might be adjudicated insolvent under 
II and 12 Viet., C. 21. An ord&r was made accordingly, and at tho same 
time a vesting ordor, vesting the property of the debtors in tho Official 
Assignee of Bombay. 

[424] The Official Assignee, who is the appellant here, applied to 
tho Insolvent Court at Amritsar to abstain from realizing tho property of 


(1) (1897) I. b. R. 26 Cal. 179; L. R 24 1. A. 170. 

874 



VII j OFF!CL. ASSIGN. BOM. V. REGIST. SMALL CAUSE COURT 37 Cal. 425 


the debtors, and asked that that property should be made over to him. 
The Amritsar Court refused the application, holding that the property of 
the debtors in the Punjab bad vested in a Receivei appointed by the 
Court, and that, therefore, there was no property of the debtors in the 
Punjab upon which the subsequent vesting order made by the Bombay 
Court could take effect. 

Against this refusal there was an appeal to the Chief Court, and that 
Court held that the Amritsar Court was wrong in saying that the property 
in the Punjab was vested in the Receiver, but held further that the order 
appealed against was right, on the ground that the property in question 
was by law vested in the Court, and, therefore, could not pass under the 

subsequent vesting order of the Bombay Court. . 

The facts which have been stated are those which appear to their 

Lordships material for the present appeal, which is brought against the 

order of the Chief Court. * 

It is clear that under the insolvency system established by the Im¬ 
perial Act, the High Court of Bombay, if unimpeded by any other Court, 
can effectually administer the estate of an Insolvent in such a case as 

the present. t . , L1 , 

The question raised upon this appeal is, whether proceedings under 

the Punjab Laws Act control the powers of the Bombay Court. 

It would be matter for regret if the powers of one Court to administer 

an estate completely were restrained by those of another Court which can 

only do so locally and partially. But it appears to their Lordships that 

no such inconvenience necessarily arises. 


Under the Imperial Act, 11 and 12 Viet., C. 21, when an adjudication 
is made by the Court which is now the High Court of Bombay, the estate 
of the debtor vests in the Official Assignee, and he is to administer it. 
What has been held by the Chief Court is that in the present case that 
law did not apply to property in the Punjab which had belonged to the 
[425] debtors concerned, because that property had, before the date of the 
vesting order of the Bombay Court, been transferred under the Punjab 
Laws Act, already referred to, to the Punjab Court. The question therefore 
is, whether the Chief Court was right in holding that the property in the 
Punjab had vested in that Court, so as to exolude the operation of the 

Bombay vesting order. 

Their Lordships are unable to agree with the learned Judges of the 

Chief Court. . _ * u , • , 

The section of the Punjab Laws Act on which the power of the 

Punjab Court depends for the present purposes is as follows:— 

Section 27 says: 


“ The property of the Insolvent shall be sold or administered under the direction 
of the Court, either through the agenoy of its own officers or of assignees to be 

umnintorl bv the Court, in the manner most oonduoive to the interest of the creditors, 
and the proceeds shall be divided rateably amongst them.” 

It appears to their Lordships to be clear that under the Punjab Laws 
Act wbat is entrusted to the Punjab Court is merely administration, and 
that under that Act no transfer of property takes place. 

Their Lordships regret that they have to deal with this question in an 
appeal heard ex v^rte. The difficulty thus arising is diminished, however, 
by the fact that the question is purely one of law. 

Their Lordships will, therefore, humbly advise His Majesty that this 
appeal should be allowed, and the judgments of the Chief Court of the 
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Punjab and of the Insolvent Estates Court, Amritsar, set aside with costs 
in both Courts, and in lieu thereof it should be deolared that the property 
of the insolvents in the Punjab is vested in the Official Assignee, Bombay. 

The costs of this appeal are to be taxed as between solicitor and client 
and paid out of the insolvents’ estate. 

Appeal allowed. 

Solicitors for the appellant : Monnicr-Williams, Bobinson & Milroy . 


37 Cal 426 (=87 I. A 80=14 C* W N. 594=11 C. L. J. 449=12 Bom L. R. 430=20 
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[426] PRIVY COUNCIL. 

Kanrya Lal v. The National Bank op India.* 

[On appeal from the Chief Court of the Punjab, at Lahore.] 

[9th March, 1910.] 

Appeal — Appeal from order d'smissing suit under s. 102, Civil Procedure Code ( Act XIV 
oj 1882)— Suit in which two distinct claims were made — Cunmto recover money 
paid to release attachment disallowed—Claim jor damages for wrongful attachment 
withdrawn — Non-appearance of plaintiff «— Improper procedure in dismissing suit 
for default—Remand. 

The plaintiff (appellant) made two olaims, one for money paid into Court to 
release from attachment property whioh he alleged he had purchased, but 
which had been attaohed as belonging to the Delhi Ootton Mills Company 
against whioh the defendant (respondent) held a decree ; and the other for 
damages for the wrongful attachment. As to the former olaim, the Distriot 
Judge ruled “that the payment was entirely voluntary and for plaintiff’s own 
interests, and that his remedy.is under sections 69 and 70 of the Contract Aot 
against the Delhi Cotton Mills, and 1 dismiss the oase for reoovery with oosts. 
The case will procoea on the question of damages tor illegal attaohmeat." 
Evidence was proceeded with on the olaim for damages, and after unsuccess¬ 
fully petitioning that a deoree might bs drawn up in respeot of the dismissal of 
his olaim to the money paid into Court, and for Pave to withdraw his olaim 
for damages under section 373 of the Civil Procedure Code (Aot XIV of 1882), 
with liberty to bring a fresh suit, the plaintiff unconditionally withdrew from 
the olaim for damages, but not from the olaim to the recovery of the money 
paid. Subsequently, ths defendant proceeded to give evidenoe upon the issues 
raised in the oase. and eventually, the plaintiff not appearing, the Distriot 
Judge dismissed the whole oase for default under section 102 of the Code. On 
appeal to the Ohief Court, the majority of a Full Benoh of that Court deoided 
that no appeal lay.from an order dismissing a suit under seotion 102, and the 
appeal was consequently dismissed: 

by the Judioial Committee, that after the dooiaioa of the Distriot Judge 
adverse to the plaintiff on the olaim to reoover the money paid, whioh left no 
question as to that olaim open in the Court of first iustaooe, and the abandon¬ 
ment by the plaintiff of the olaim to damages, there remained nothing in 
substance to be tried ; and that the oa*e was one not proper to be dealt with 
under seotion 102. Without deoiding (as being, therefore, unnecessary) the 
question whether an appeal would lie against a dismissal regularly made under 
that seotion, their Lordships remanded the oase to the Chief Court to deoide 
the appeal on its merits. 

[Ref: 88 Cal. 1 ] 

[427] Appeal from a judgment and deoree (16th Maroh 1907) of 
the Chief Court of the Punjab, whioh affirmed an order and deoree (26th 
May 1908) of the Distriot Judge of Delhi. 

The plaintiff was appellant to His Majesty in Counoil. 

The faots out of whioh this appeal arose were that on 21st April 
1902, in a suit of the National Bank of India v. The Delhi Cotton Mills 

* Pretent : LORD MAONAGBTRN, Lord Collins and 8iR ARTHUR WiLBON. 
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Company, the Chief Court of the Punjab on anneal maria „ , 

in favour of the Bank for Bs 97 506 12 2 win, • ™ de , a moQ ey decree 

rate of 6 per cent, per annum from^the ^date^'of ^ 

25th June 1902 the premises and Mills of the r)filh' P aymenb. 

Company were purchased as a going concern bv the DeIhl Cotto ° M 'Us 

public auction for Rs. 5,02,000. On 15th-August lgoTUe^Banl^ 
execution of the r deo,™* «.nn 1 i^ . V. I he Bank . m 
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execution of their de^appliedto The ^ Court of the ^ 

Cotton °f, tb ° »»L5 J 

M« n .g„ of She Bank, , by , lb ° f«“ * 

misesand mills on a bo„<, the X A^sltoT ° °* S * id »'»■ £ i%°7l 
U;n27th August 1902 the appellant filled a nafcifinn ,•« m tv . . *910 M. W. 

Court, Delhi, setting out that he was the owner of tL nr the ^ isfcricfc N - 282=6 I. 
attached, that that attachment was wrongful thatch/ c TT u mills Vof 1 P ' 
he had been prevented from makTg the neoL^v attacbment »■ 8.1911 
working the mills, and that such attachment " hafTThfTT f ° r 
likely to cause him, considerable loss which he will be ouifo ’ T * S 

upon p.id the money, Bs. 8iW. into Sr?t tb T' 

On the next day, the 28th August 190M&’ 
suit out of which the present appeal arose against the Tn T ? T 
plaint, after setting out the facts, the plaintiff [428] prayed & for a A* th ° 

wBh°Rs 1 th9S r ° £ R i- 83 ’° 05 h9 had paid ’ n J Court, together 

with interest thereon at the same rate till realization from the r,’!? 2 ' 8 '? 

The dd'TfTWt ta “'“ “ d ““ 

that the suit as framed would not lie ; that the plaint d soToIh no ^ 
pecb°of 0 th againSt T ; tbat theplainb ^isolosed no coeSon inTes' 

SSf T, TT Mi ! ls Compaay he joined as ^ The 

ed, or that he was so to the Bank’s knowledge ; they denied 

at aohment was wrongful and also tbat at the time of the attachment the 
Bank knew that the Cotton Mills Company had no rieht to achment . the 

the fad, bdng thel the £.nk belieyed Eft,CtajSJ hada 
thereto. The Bank further denied tbat the plaintiff had Xl ‘ 
damage in consequence of the action of the Bank, or that if he had 
Bdtk was liable ther.Iore, or that he bad beep competed ,o Iv apy 'sl m 

m o^°h t a' l |f t° k ; tb<> , *°* bel ° 6 th * t if b * dU m “ ke “eh payment he did 
SO on behalf of the Cotton Mills Company and for his own convenience and 

the remediesE’ofahned’. “ ~ 4 ““ P “" M «• «o 

Thereupon the following preliminary issues were framed : 

1. Will the suit as framed not lie ? 

tai .iSfyysf " a “■ 

jsaa listret 
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the pajmsnt was in an execution of a decree, to a payment on behalf of the judg¬ 
ment-doctor, and if so, has the plaintiff no remedy agains; the defendant ? 

4. Do the c foum^t&ncos of the payment, accepting the plaintiff’s statement as 
true, not entitle the plaintiff to leoover ? 

5. Is there misjoinder of causc3 of action in the claim to reoovec money and 
damages ? 

After bearing argument on these issues and considering the 
law on the subject, the District Judge on the 18th November 
[429] 1902, held, as to the plaintiff’s right to recover the money paid to 

satisfy the Bank’s decree. 

“ That the payment was entirely voluntary and for the plaintiff’s own interests 
and tint his remedy is under ss. 69 and 70 of the Contraot Aot against the Delhi 
Cotton Mills'Company, and 1 di.-miss tho case for recovery with costs. The case 
will proceed on the question of damages for illegal attachment.” 

On the claim for damages the plaintiff traversed and joined issue on 
the defendant Bank’s further pleas, and on 28th November 1902 the 
District Judge decided that there was no necessity to add the Cotton Mills 
Company as a party to the suit, and that the main question being as to 
the plaintiff’s title, he should make a full disclosure thereof with liberty to 
the Bank to interrogate. 

On 3rd Decomber the plaintiff applied by petition that a decree should 
be drawn up as to the Court’s judgment of the 18th November 1902, dis¬ 
missing the plaintiff’s olaim to a refund of the money paid to the defendant 
Bank. On 20th December the District Judge dismissed the petition on 
the ground that that course was unnecessary, “ as the final order in the 
oase is the one on which the decree will bo based, and the meaning of 
the order passed is that tho olaim for recovery is disallowed with costs 
rather than that the’oase is dismissed.” 

The plaintiff afterwards applied for a review of the order of 18th 
November 1902, on the ground that tho District Judge's view as to the 
plaintiff’s right to recover the money was erroneous. The application 
was heard on 21st March 1903, and was dismissed as being more a matter 
for appeal when a final decree was made on the whole case, than for review 

of tho order of 18th November 1902. The Distriot Judge said :— 

* 

“ What that order was moant to lay down was that the Court on the allega¬ 
tions contained in tho plaint, whioh at tho time, for the sake of argument, it assumed 
to bo correot, held that there had been an illegal attachment for whioh a suit for 
damages might be brought, but that the defendants were not dotaiueis in the sense of 
decention as defined ia s. 15 of tho Contract Aot. That is to say, that the a sinned 

illegal attachment was not oooroion in tho senso of tha^sootion.But ihe 

order was far from laying down that tho plaintiff oculd Jnot suo for damages for 
illegal attaohment.” 

On the same day issues were framed by tho Judge as to the plaintiff’s 
right to recover damages, whioh came on for hearing [430] on 16th and 
17th April, when oral and documentary evidenoo was given on behalf of 
both parties. 

On 25th May the plaintiff filed a petition praying that ho might 
be permitted to withdraw his olaim for damages under seotion 373 of the 
Civil Procedure Code with liberty to bring a fresh suit, and that a deoreo 
might be made on the part of the olaim dismissed by the order of tho Court 
on lbth November 1902, but the petition was rejeoted by the Distriot 

Judge. 

Thereupon the plaintiff’s pleader stated to the Court that the plaintiff 
withdrew from tho claim for damagos, but not from the olaim for the 
reoovery of the money paid, whioh he maintained had been deoided by the 
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Court; and was not; then under trial tj* i ■, , . 

With reference to the issues not ye 'deeded hedidlTfJ ^ 
on them necessary. ded ’ be did not think any finding 

wit„2““Vgl‘ 8 h e v 1f 0 l“‘ B ?,”,V 1 ‘ 9n d “ lmed t0 b « *U»™i k. call his 
ent'Mto^bU evidence and to have a todlS? 

further for the plaintiff” The pSS° J^ t6d he oe » sad ,0 “W 0 " 
stated that he appeared onlv ’ L wbo was P r6S6nb in Court, 

was aware that the consequences of hisS aSa plainfc , i£fl and that he 
journed the ca“e until theText dav /nf" ' • Tb0 Disfcrict Judge then ad- 
to do so. ° COnfclDUe tbe case the n62b day he would be allowed 

ple,d°%togT2t y lt‘ h “aw‘ h h. M h ,r d ™ s »">«”*, “ d 

defendant appearing thl fudge »ade th,° Mong ol,‘L?’’’'"’ “ d ““ 

105, Co/eTf Oitn Procelure 0 wfth° e oiu ZV T *? di9miss the casa section 

-.iSS-it- jsr*= " 

the hearinfl^nf S fb e ° iSi0n ^, 6 P ] aintl ' ff appealed to tbe Chief Court, and on 
if* ° g of , fcbe a PP eal by Mr. Justice Johnstone and Mr Justice Rat-H 

SXn W “. ! h r t rr * d *“ f F “ U Be ”“ b 01 J ” d 8. S for d r e„i“t of t“e 

the Civil Procedure Code an 8PP6al ^ ^ “ ° rd6r Under secfcion 102 of 
(Mr JusHno 19 j 6 AT tb0 r Fu11 Beneb ’ b y a majority of three to two 

wins), ruled t'ha^no .“peSy hf*""”’' 8 - the ‘™ s “<“ ^e 88 - -3*' 

to thX:rtr b .fr ,umed to 5 bs Di J isi °° Ecnch - “>» I* 1 -™ appu,d 

under to * reat fcbe memorandum of appeal as a petition for revision 
it had bben°filed °!^ Pu ^ ab f Gou f rfcs Act (XVIII of 1884), inasmuch as 

appeal did/ie^,, h UDJab 189? ’ CaS0 No ' 60,) de cjding that an 

the case u from tbe undisposed portion of 

cation of withdraw^ ” Udg6 ^ b ° Und 6 ° haV6 disp0Sed of ib on tbe a PP b - 

a Ppeal as Bencb ’ however, declined to treat the memorandum of 

After statinetST f f0r .u r - Vi - S ^ n &nd dismissed tb9 a PP eal with costs. 

“Th g - 6 ^ aCfcS ’ ^ Glr 3uc * gmenfc P r oc 0 eded as follows 

■n r 8vi 0 ioTin e int 8 e r t ffiri!, a a t3 ’'fw!, h ‘ re / ny fT cds u P on whioh this Court is justified 
a 'e unalla 1 0 find 6 m th the order -of the District Judge ? We oonfess that we 

Es -83,005 had hel fi 7 ' Klrk P abrIck th»tthe claim for the recovery of 

thab oonsequentlv U ( y u dlS 1 f ° Bed JJ 0f ( he or - er of tho 18th November 1902, and 
damages, the ^,,1’ the P laintlfi abandoned his olaim as regards the Rs. 10,000 
,, j was bound fco close the case and to pass a decree. 

that he wit°bdfL,^ 0 ' ds ’r.J ihat , f soon a9 the P lain ti2 stated, on the 26th May 1903, 

___from the olaim quoad the Rs. 10,000, the Court had no jurisdiction 
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to oontioue the hearing of the oase. No doubt whe i a plaintiff withdraws absolutely 
from his suit, and gives it up entirely* the Court oannot [4^2] prooeed with the 
further bearing of it. But this is not what happened in this case The District 
Judg^ had, by a preliminary or er, decided that part ot plaintiff s o'a m must fail, but, 
ag he w is careful io eiplain in two subsequent orders, whioh mus, have been thorough¬ 
ly understood by the plaint ff and his advisers, th: meaning of that order was cot 
that plaintiff’s nuit was dismissed oven in t-art, and that the Courts intention was 
merely that to the extent of that olaim its finding on the preliminary issue, whioh 
wa 3 one of law, was against plaint.2 After that ord r was passed plaintiff went on 
with his case, and produoei evidence on the other issues framed. When he bad done 
so, a^d after defendant had oallod part ol his evidence, plaintiff suddenly deoided to 
aban ‘on toe second part of his olaim at the sa ne time eip.essly stating that he did 
not withdraw from the other part Under these circumstances, what was toe proper 
oourse for tbe Court to adopt ? The plaintiff had not withdrawn from the suit, 
lie had, no doubt abandoned part of bis claim, but we know of no authority 
whioa lays it down as a principle of law that in a case waere a p a miff abandons 
part of his claim iho ‘ ourt is thereby debarr.d from oontiuu ng vhe bearing 
of the suit, even though as roga-d' tho other part of the olaim it may have held, 
on a preliminary issue, teat tho plaintiff must fail. Tho Court’s view on this prelimi¬ 
nary is*uo may prove to be orroneous, and it ia surely within its oompetenoy, especial¬ 
ly it the defendant so desires, to go on with the case an 1 to give a finding on tbe other 
issues in order to avoid the necessity of a remand. Seofioa 204 of the Code provides 
that in 4 suits in which issues have been framed the Ouurt shall state its finding or 
decision, with the reasons thereof upon oaoh separate issue, uoless the finding upon 
any cne or more of tbe issues te sufficient for the deoisioa ol the suit.' Ia Devara - 
konda Norasamma v. Dcvrak^ida Kanaka (l), it was held that there waa nothing in 
this seotion to prevent the Court from deciding all the issue* railed in a case, aid in 
Taraku t Bamrjcc \ Paddcmoyicij Dosscc (2) thoir hardships of the Privy Couno.l 
remarked— 4 It is muoh to do desired that in all appealable case3 the Courts below 
should, as far ns may bo praotioable, pronouuoe tho opinions on oil the important 
points in order to avoid the possibility of a remind. To a like effoot is the dictum 
in SJvb Char r »» Lai v. Rughu Nath (3), and though the decisions of the High Court 
of Calcutta rolied upon by Mr Kirkpatrick [Uarluvideo Nlira in Singh v. .\tacke,itie 
.4) and nndu 1 al Rat v bonvmali Laliiri (5)J may not te quite rooonoilable with 
tbi* view, wo oannot hold that a Court acts without jurisdiction or with material 
irregularity if, in the exercise of its dieorotion, it proooeds to give a decision on all 
the issues framed by it, though its finding on any particular issue may be sufficient for 
tho disposal of the oase bo far as that Court itself ia ootoorned In the present oa3e 
the mere facts that plaiutiff abacdonod part of his claim and that as regards the 
other part of the olaim the Court had deoided cn a preliminary issue of law, that the 
plaintiff must fail, did not preclude the Court, in our opinion, from giving 
its fiodings on the ether issues of fact, espeo ! ally in view of tbe fact that, 
after tho parsing of the Older of tho IStb [433] Novombor 1902, and the fram¬ 
ing of tho other issues, tho plaintiff had oleotod to give evidence in support 
of his oase. But even if we must assume that it was ucdor the oiroum- 
stanoes of the case unnecessary for the Court to deoido tho ether issues, we 
oannot on tbat aooount hold that the Court, in dcoiding that it ought to give findings 
upon those other issuo*, aoted either with material irregularity or in excess of its 
jurisdiction, or without jurisdiction. Tho Court obviously thought that so me, at all 
ovonts, of the other issues wore concerned with tho part of tho olaim whioh, it had 
hold upon a preliminary point of law, could not bo establish 'd, and it aooordmgly 
dooidod to give a finding upou these issuo*. In so dooiding it m \y have been wrong, 
but (without holding that its dooision was wrong) are we to hold that its deoision, 
ovoq if erroneous, is open to revision ? Wo oannot think so. At most all that oan 
bo urged is that the Court erred in law, but suoh orror would nof per sc afford ground 
for this Court interfering on the revision side. 

“ Moreover, tho oourse adopted by the plaintiff in this oase puts him out of Court 
at onco. Assuming that tho Court was wrong in taking tho oourse it d : d, it would 
have been obento tbo plaintiff to protest against its procedure, and to have there¬ 
after made it a ground of appeal wh n n (in the event of the decision cf the Court upon 
the whole suit being against him, he had to prefer an appeal to tho superior Court. 
Tho plaintiff, however, contumaciously declined to accept the ruling of the Court 

(1) (1881) I. L. R. 4 Mad. 184. (3) (1895) I. L. R. 17 AU. 174, 195. 

(2) (1866) 10 Moo. I. A. 476, 49S ; 5 (4) <1884) I. L. R 10 Cal. 1095. 

W R. (P. 0.) 62, 66. (6) (1895) I. L. R. 11 Cal 544. 
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i. *5"" !3 m T, *° h » ia »»• «.»«.«... 

*—*.=.t sar - * 

On this appeal, 

,, f lr .7 ■ Flnla, l’ EC, DeGruyther, K.C., and G. C O'Gorman for 
he appellant's appeal. The appellant in Ss pTaTn Jade two^ c ™ S .SAfc% 

though arising out of the same facts, were entirely distinM- 77 clai “ s ' 

.»d in no w„ dependent .noth.,Th."SL^°a“f ly XS! 

o y an order of the District .Judge of 18th November 1902 and had a 
decree been passed in accordance with that order, the apellantt wnfu 

It was s h n -77 f7 0d ( riSht ° f aPP ° al t0 thS Chi6f Courfc from that decree 
was submitted, therefore, that when, on 25th May 190'* che annellanf 

withdrew from his claim for damages, which alone was at tLe tlmSSe 

the Court and at the same time reserved [434] his rights in his claim for 

recovery of the money, the District .Judge should have merely dismissed 

he suit. The fact that the appellant abstained from attending the taking 
evidence on behalf of the respondent in a claim from which ho 
appellant, had withdrawn, did not constitute such a non-appearance of the 
appellant as to justify the District .Judge in dismissing the whole suit nn 
der section 102 of the Civil Procedure Code (Act XIV of 1882). The suit 
should have been dismissed, not for default under section 102 but on tho 
merits, from which decree an appeal could have been brought as of right 
It was contended also that, even as the case stood, an appeal would 
lie from the order dismissing the suit for default under section 102 of th« 

Code. On that point the High Courts in India had taken different views- 
but as regards the Punjab, a Full Bench of the Chief- Court had it was 
supposed, finally determined the question in the affirmative in case No 
b0 reported in the Punjab Record for 1897. The question depended 
upon the meaning of the word “ decree ” in section 2 of the Civil 
Procedure Code. Reference was made to Civil Procedure Code section? 

2,146, 154 and 373. The District Judge, moreover, had erroneously 
determined that the appellant had no right to recover the money paid. It 
was submitted that it was not a voluntary payment, but a compuisory 
one, made in order to release the appellants* property from a wrongful 
attachment in execution of a decree. Reference was made to the Contract 
Act (IX of 1872), sections 69, 70 and 72 ; Fatima Ehatun Chowdhrani v. 

Mahomed Jan Chowdhrij (1); Dulichand v. Bamkishcn Singh (2) • and 
clause ( b) of section 72 of the Contract Act was referred to as being precise¬ 
ly applicable to the present case. When the case came before^it there¬ 
fore, the Chief Court should have considered the appeal on its merits 
having regard to section 70 of the Punjab Court’s Act tXVIII of 1884) as 
amended by Act XXV of 1899, section 70 B ; but it wrongly dismissed 
the appeal, and declined to act as a Court of Revision. 

Levett , K. C. t and A. M. Dunne , for the respondent Bank, con¬ 
tended that the order of 26th May 1903, dismissing the suit [435J 
under section 102 of the Civil Procedure Code, was under the 
circumstances correct, and that no appeal lay from that order. An order 
made under section 102 is not a determination of the case ; it is a penalty 


(D (1868) 12 Moo. I. A. 65, 78. 


(2) (1881) I. I. R. 7 Gal. 648. 
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min on the plaintiff for not appearing, and is made to avoid a determination. 

Maboh 9. It could not be a res judicata. It was not a decree but an ° rd0T and 

_ aS suc h order was not one of those mentioned m section 088 , there was 

Pbivv n0 a npeal from it ; and under the oiroumstances the Judge could have done 
GOONdL. notihin g else than what he did. Reference was made to Civil Procedure 

87 C. 426=37 Code (Act XIV of 1822), sections 2, 102, 154, 157, 540 and 588. There 
I. A. 80 = 14 was no prejudice to any one by the Judge’s hearing the evidenoe on and 
C. W N 894 deciding the other issues ; it bad in faot been laid down hat that ought 
C f* J- to be done in all cases : see Tarakant Baierire. v. Puddomoney Dossee (1J, 
■2F2V decided on Tsection of the Civil Procedure Code of .859, similar to 
430=20 H soction 204 of tho Code of 1882. The District Judges ordei ol *8th ho- 
L. J. 470=8 vember 1901 was not a “ decree " and no appeal lay (tom that order; he 
*1 £ could not have drawn up a ' deoree” after it, nothing in the Code of Civil 

N 282=6 i. Procedure authorising him to do so. In two subsequent orders he stated 
C. 692=31 P that that order was not intended to be a determination of the case. He 
W. R 1911. held that there was no " coercion ” and that the payment was voluntary 

and could not be recovered from the respondent, and his decision, it was 
submitted, was not errouoous. Reference was made to the Conti act Act, 
sections 15 and 72. There were no facts before the Chiof Court entitling 
it to exereiso its rovisional jurisdiction, nor was any proper application 
made on which it could have oxercised such jurisdiction, and the Chief 
Court was justified therefore in refusing to exercise its revisional jurisdic¬ 
tion. 

Sir B. Finlay, K. C., replied. 


The judgment of thoir Lordships was delivered by 

Sir ARTHUR Wilson. This appeal has been brought against a 
judgment and deoree of tho Chiof Court of tho Punjab which affirm.d the 
deoision of tho Distriot Judge of Delhi. [436] fbe circumstances out of 
whioh the appeal arises can bo briefly stated, and, as in their Lordships’ 
opinion, the oaso must go back to tho Chief Court for further considera¬ 
tion, their Lordships think it desirable to say nothing about the case 
whioh is not absolutely necessary. 

In the year 1902 a case was ponding, in whioh the National Bank o* 
India was plaintiff and the Delhi Cotton Mills Company, Limited, defend¬ 
ant, and on the 21st April of that year the Chief Couit, on appeal, made a 

money deoree in favour of the Bank for a sum of over Rs. 97,000 and 

interest. On the 25th June in the same year the premises and nulls of 
tho Cotton Mills Company 1 were purchased, as a going concern, by the 
presont plaintiff, at public auction, for a sum very much larger than tho 
amount of tho Bank’s decree On the 15th August in the same year tho 
Bank in execution of tbeii decro \ obtainod an attachment of tho pre¬ 
mises’ purchased by the plaintiff, and possession was taken under that 

attachment. In tho same month of August the present plaintiff filed a 
petition in tho Distriot Comt alleging that the attachment was wrongful, 
and that ho was compelled to pay tho balance due under the hank s 
decree. He paid into Court accordingly and thus released the property 
from the attachment. On the following day the now plaintiff filed a 
plaint against the Bank in tho District Court, in which plaint he asked for 
two things -first, for a deoree lor tho amount which he had paid to release 
the proporty from attachment; and, sceondly, for damages on tho ground 
of the illegality of tho attachment. __ 

(1) (1866) 10 Moo. 1. A. 476 ; 6 W. R. (R. 0) 63. 


8R2 



vn.j 


KANHYA LAL V. TH6 NAlIOKAt, BANK 0* INDIA 37 Cal. 438 


1910 

Maboh 9. 

Pbivy 

OODNOIt. 


enough ITyZTol tbelsTh No^efWSf D^ ?? “f 14 is 

an order deciding that t-he nrinw’noi i • , , fchQ - Dlsfcr,c ^ 5 Court made 

relating to the sum paid to release attachment wa, ^sustainSr' 7 ’ 

The learned Judge thus expressed himseelf • ’ un ^stainable in law. 

4 c f fi r i J * • ^vwvit. 

OWI1 interests, and that hi! Ved(T undeT s^Uo'l!? r.S ’a' Vvr,' ^ nd , foc Plaictifl's 37 C, 126 a37 

5SH2T4S.* -™-*.ib.*SS.ia fsrss. 

-«x^^rbSS,is: ssrs set, tv, s~$s£.\ 

paid into Court. This petition was dismissed 6 money C. 692=81 P. 

r ihe claim for damages still remained, and evidence heari™ •. W * K ‘ 19ll « 
was proceeded with. On the 25th May 1903 the Trim' f# ng ^pon it 

allowed withdraw his d„i„ d“» 8 tt<lr sS 3 ? dV 5 ?. b " 

Procedure Code (that is to say with liberty to sue asa K S he C / Vl1 

5l* fc a decree should be drawn up with reference to the’ claim^mfsserf 
These applications were refused; and thereupon the nlaintiff a 

oT“tte7paid‘ °'‘ im ,0r d “‘ g,S ' bU ‘ ,r °” ‘ h “ fc[ 7,5 

issues which had been raised^tbe^faTnMff^o^ tfppearinJ en °i n U SJ re ^b 

5 *^ 35 ? ars the —- ■» *- "" d » ~ 

On appeal to the Chief Court, the majority of the learned Tn/foa* c 

that Court held that the suit having been dismissed under section 102 of 

the Chyl Procedure Code, no appeal lay, and against that decision the pre¬ 
sent appeal has been brought. pre 

Their Lordships are of opinion that the ease should not be allnwoA 
to stand as it does now. As to the principal claim of the plaintiff that- 
relating to the money paid to release the attachment, there was in snh 
stance a clear decision of the District Judge adverse to the plaintiff ■ 
alter which, in substanoe, no question as to that claim remained omn in 
the Court of first instance. P n n 


As to the second claim, that for damages, the plaintiff having un - 

conditionally abandoned his claim, there remained nothing in cnhcf,„„„ 
tio be tried. ^oscance 

. The case in their Lordships’ opinion was one not proper to be 
with under section 102 of the Civil Procedure Code. 

[438] Their Lordships are of opinion that it is unnecessary to decid 
whether an appeal lies against a dismissal regularly made under section 
102, because they think that that section was not applicable to the present 
case. They think it necessary that the case should go back to the Chief 
Court to decide the appeal upon its merits. In the course of the argument 
several minor points were raised which it seems desirable to notice. One 
was with reference to the evidence already taken in the case, and the use 
to be made or that evidence. A second point was with reference to the 
refusal of the first Court to issue a commission. The third was with re¬ 
ference to the refusal of the Court to allow the cross-examination of a 
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learned gentleman who bad appeared a; counsel in the earlier stages of the 
case. Tb so are matters upon which it appears undesirable for their 
Lordships to express any opinion. Such matters can be dealt with by the 
Chief Court wh m considering the case on the merits. 

Their Lordships will homely advice His. Majesty that the decree of 
the Chief Court should *oe discharged with costs, and that oho case should 

be remitted to that Court in older that the appeal to that Court may be 

heard and decided on its merits, and that the costs incurred in the District 

Court should abido the result of such appeal. 

The respondents must pay the costs of this appeal. 

Appeal allowed . 

Solicitors for the appellant: T. L. Wit son &. Go. 

Solicitors for the respondents : Sand-rum, Ad kin, Lee Sc Eddis. 


37 Cal. 439 (- 6 I. C. 10=14 C. W. N. 515=11 Cr. L. J. 219). 

[439] CRIMINAL REFERENCE. 

Before Mr. Justice Stephen and A/r. Justice Carnduff. 

Emperor v. Lalit Kumar Chattebjee.* 

[lith March, 1910.] 

Bail — Pov\r of Sessions J titlin' '« •irani botl in t\iscs (o i-hich special pfi*y<;ur<- iios been 
applied—Jnvinhil l'rotC'tii'c c ode 1 Act \ oj 1 vUS) ss. 497, 498 —^tji;m lict l Lato 
Amendment Act (Xt\ of 1908) 42 & 14 (l). 

The power of tbo Sessions Judge to granl bail under 49 S of the Criminal 
Procedure Code is, in ca.-os to wnioh the provisions of l\*rt 1 of Acs XIV of 
1908 have boon applied by section *2 the cof, utirog&ud by scciirn 14 of that Aot. 

On the 31st January 1910 a first information report and a petition 
by the Superintendent of Police of Howrah were submitted against a 
number of persons, on a charge under section 100 of the 1 enal Code, to 
Mr. C. H. Keid, the Joint Magistrate of llowrah, who thereupon direct- d 
the issue of warrants against some of them. I he petitioners were arrested 
on the samo day and remanded to jail till the lltli 1* ©binary. As Mr. 
Keid was about to loavo on transfer, the District Magistrate, Mr. II. T. S. 
Forrest, withdrew the case to his own Court on the 3rd February. On 
the samo date an Older was passed by the Lieutenant-Governor, under 
section 2 of Aot K1V of Pj 08, applying the provisions of Part I to the 
case, but tbo order was not received by tbo District Magistrate till the 
5th, and after he had already lofused an application for bad under section 
497 of the Criminal Procedure Code male on behalf of Lalit Mohan Chat- 
terjeo, Jotindra Nath Mookeijeo and Nibaian Chunder Mozumdar. The 
three petitioners tlun applied to the Sessions Judge of Hooghly under 
section 498 of the Code, and ho called for the records of the case and fixed 
tho Uth for hearing. The District Magistrate, by bis letter dated the 
10tb, refused to send the records, on tho ground that section 498 [440] 
did not apply to an inquiry under section 3 (1) of Act XIY of 1908. The 
Sessions Judge replied, on the 12th, pointing out to him that he bad 
taken an erroneous view of tho law, but tho latter persisted in refus- 
ing to forward tbo records and again domed the jurisdiction of the 
Judgo in tho matter. In tho meantime an application for bad, on behalf 
of Lalit Kumar Chatterj eo, was ma de to and refused by the M agistr ate. 

‘Criminal Kefoionoe Miscellaneous, No. i-A lof IC'10, by N\ . N. Lolevingue, See- 
tjions Judgo of’Hooghly, dated Match 2, 1910. 
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° f , the , P et,ti o“ers ior bail wore taken up by the Jud«e 

materia, Wore him to enable him to decS onThe irt,’ h" S£&5 
the cas, u n cue 2nd March to the High Court, soliciting its order a fto 

recortVhis Surt! "***' —anted in rufusing to send the 

vutv 2* *■& T d P? ?• 

XIV ot 130.-, M ». rvJ. show, is to plnX . 

““ Magistrate aoj , 0 , JLTSm’Jt.tSS 

Bench .hepower which the Sessions Judge would otherwise possess of 
trying the case is thus taken away. A commitment in ordinary cases 
would lie to tne Sessions Judge, and hence power is given him of releasing 
on oail under section 498 of the Code but commitments under the Art on 
to the Special Bench, and the elimination of the Sge as a Jying Cou?t 
indicates a deprivation also of his normal power of granting bail ° This 
view is also consistent with the object of the Act. His powers under 
section 435 of the Code too are in such cases abrogated. Under section 4 
of the Maimer the accused need not be present, and cannot be represented 
by Pleader, during the inquiry, and there is no right of access to the Court 
11 ch,:) Jlld be has jurisdiction under the Code to ascertain whether sufficient 
grounds of further inquiry exist, and if so to release on ha? S 4 
L441j would be rendered futile and nugatory. Section 498 of the Code 
is inconsistent with the special procedure under the Act, and does not 

therefore, haviDg regard to section 14 (l) of the latter, apply to an inauirv 
under section 3. H y 

Mr. A. C haudhari (with him Mr. J. N. Bo,, and Bobu Yar'ndra 
&umar Bose)> for the petitioner. Section i 1 8 of the Code confers the 
power oi granting bail on both the High Court and the Sessions Judge'in 
the same terms, and, therefore, as the jurisdiction of the former is not 
affected by the new Act, neither is that of the latter. The jurisdiction 
of a Court cannot be taken away by implication. Section 14 of the Act 
does not take it away in express terms. Section 12 0 f the Act qualifies 
only section 497 and does not touch section 493 of the Code. The power 
of the Judge under section 498 is not inconsistent with the special 
procedure under the Act requiring commitment to, and trial by, the 
Special Bench. The exercise of this power is independent of the power of 
holding a trial, as in the ease of European British subjects charged with 
offences for which there must be a commitment to the High Court It 
exists also under the terms of the section irrespective of appellate jurisdic¬ 
tion. Until the Magistrate is satisfied that the evidence is sufficient to 
justify a commitment to the Special Bench he proceeds under the ordinary 
law, because, if the evidence is not sufficient to put the accused on trial for 
a scheduled offence, but some other offence is made out, he is required by 
section 5 to “proceed accordingly.” The subsequent proceeding, which is 
under the Code, is a continuation of the inquiry under the Act. Under 
section 435 of the Code the Sessions Judge can call for the records, and 
the Magistrate has no power to refuse to send them. 

Stephen and CarnluPF, JJ. This matter has been referred bo us 
by the Sessions Judge of Hooghly in the following circumstances. Four 
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persons were arrested in February last on a charge of having committed an 
offence under 400 of the Indian Penal Code by belonging to a gang of 
dacoits. Part I of the Criminal Law Amendment Act, 1908, bas been 
[442] applied to proceedings in respect of this offence by the Local 
Government, at what time is not staged, bub no doubt on the 5th February. 
On that day one of the petitioners applied to the District Iv»magistrate of 
Howrah, who had taken cogniz mce of the offence, for bail, which was 
refused. On the 8bh February he and two others of the accused applied, 
no doubt in pursuance of tho provisions of section 498 of the Code of 
Criminal Procedure, to bo admitted to bail by the Sessions Judge, who 
direobed that tho papers of the case should be called for and fixed a day for 
hearing the applications. Before the date so 6xed the District Magistrate 
declined to forward the record, on the ground that the provisions of the 
Code of Criminal Procedure did nob apply to the inquiry which he was 
conducting. The Sessions Judge adjourned the hearing of the applications 
to the 22nd February, when the Advocate General appeared before him 
and argued that he had no jurisdiction in respeot of proceedings under 
Part I of the Act. On the 1st March the Sessions Judge held that ho had 
suoh jurisdiction ; but, as he had no materials before him on which to make 
an order, he has submitted tbe applications to us for orders. 

On the 24th February a fourth accused applied to the Sessions Judge 
to be admitted to bail, and though the District Magistrate has not refused, 
nob having been called on, to forward the papers in his case, and though 
no argument has been heard on it, his application stands on the same 
footing as the others, and we need nob distinguish between the cases of 
any of tho four petitioners. 

No speoiffo question is referred to us by the Sessions Judge, bub we 
have heard counsel on tho reference, and there is no doubt that the 
question we have to decide is whether the Sessions Judge was correct in 
holding that he had jurisdiction to grant bail in theso cases. If he has, it 
is founded of course on section 498 of tho Criminal Procedure Code, the 
material part of which provides that “tho High Court or Court of Session 
may, in any case, whether there be an appeal on conviotion or not, direct 
that any person be admitted to bail/’ The only restriction which it can 
be suggested should be placed on tho [443] very wide power conferred on 
the Sessions Judge by this section is, for present purposes, that contained 
in section 14 (1) of the Criminal Law Amendment Aot of 1908, which is 
as follows :—“Tho provisions of tbe Code of Criminal Procedure, 1898, 
shall not apply to proceedings taken under this Part, in so far as they are 
inconsistent with the special procedure prescribed in this Part.” 

The question thus is whether the power of the Sessions Judge to 
grant bail in oases to whioh the Act does nob apply, is inconsistent with 
the procedure prescribed by Part I of tho Aot; and we are of opinion that it 
is for the following reasons. The procedure prescribed by Part I of the Aot 
is prescribed in seotions 3 to 12, and an essential feature of it is that there 
shall be a commitment by tbe Magistrate directly to the High Court, and 
the power of the Sessions Judge to try tho case, whioh he would have were 
it nob for the Act, is taken away. This is consistent with tho preamble 
of tho Aot, whioh rcoites that it is expedient to provide for the more 
spoedy trial of certain offences, as tho effeot of the Magistrate committing 
to tho High Court is to eliminate a trial by the Sessions Judge, and to 
provide that the accused should bo tried at once, and finally, by the tri¬ 
bunal to whioh he would have a right of appeal if the ordinary procedure 
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were followed, it being assumed that he would exercise fu; 0 iu .<, 

were convicted by the Sessions Judge of one of the nffon i '^ a 1910 

Act applies. The elimination of the Sessions Tnd ° ff C0S , fco whlch fch e March 11 . 

seems to us to indicate that he is not to l &S a tryin § - 

granting hail The , to exercise bis normal power of Obiminal 

granting b»i lie Act provides what is nearly a complex onZZ f Reference 

procedure. It does nob give the Magistrate nr>ra«r ^ course of - 

Which he must, therefore, do under the Criminal Procedu“°r , witn . esses ’ 37 C. 439=6 
casts on him a duty to record evident fn A- e u ^ ro ^ edure Co ^e ; but it I. C. 1C=14 

circumstances, and to Zmith,„ To th. ‘I* ■ > *T "•*SJiV? 

the prescribed procedure is exclusive as far ns it 0 ° ‘ , hows fchafc 

the argument that, if the jurisdiction of the Sessions Judst W f ° rC0 to 
for one purpose, it is eliminated for another The taking ' °r!rjr 1 j?i ted 
the normal power of the Sessions Judge to grant bat k *7* C * H] ° f 

with the speedy ferial recited in the preamble We have al™ ^ ^ 

Emperor v. Souindra Mohan Chuckerbutty (l) that H ady hel , d » in 
Court to admit to bail is not affected by the Act and It fT" ° f this 
this power from the Sessions Judge doesU^tfd^K 171 °J 
of any right that he is entitled to, since he retains his power nf ac ? u ? ed 

WbSSli.*° a SUP6ri0r ' aQd What W0 mUSt rrgard as a ‘Sbff 

Against this view several arguments have been m-eeH m u- u 
entitled to our best consideration, though we cannot accede to them^ Ac 
we have already said, we have held that this Court has power -A 

bail in such cases as the present, and the same words that mnf 1 “AA 
power on the High Court confer it also on the Sessions Judge Bulfthere 

! S fchls sreafc difference between the two that the former is and the kH 
>s not, the trying Court. It is not, of course the eala th 'Ail latt ? r 

grant bail under section 498 of the Code is confined to a trying OoST^fJ? 

if that were so, the powers of the Court of Sessions and of this Coni’ 

under the section would be touch narrower than they are But 00 ™ 

have pointed out in the other matter referred to, it can hardly be =aid thA 

there is anything in the intervention of the High Court by which case 

under the Act are to be tried, that is inconsistent with the special nrl! 

dure prescribed by it. Though, therefore, we feel the force of the argument 

addressed to us on the terms of section 498 of the Code, we cannot yield 

to i« in view of the terms of section 14 flj of the Act and the provisions 
Gnat precede ifc. F luUb 

_«-» j • ^ __ _. ^ ^ until the Magistrate 

IS satisfied that the evidence offered by the prosecution is sufficient to 

he accused on his trial as provided in section 6, he is proceeding under 
;“ e ordinary law, because his inquiry may result in it appearing to him t-W 
t-he accused should be tried or committed for ferial under fche provisions of 
the Codo for some offence nob in the Schedule to the Act, in [445] which 
case he roust, under section 5 of the latter, “proceed accordingly ” 
that is, try him or commit him for trial for that offence. This argument 
however, proves too much ; for its effect would be to nullify the provi¬ 
sions of sections 3 and 4, and we have no doubt that the proper reading of 
section 5 is merely to make it clear that a Magistrate who is proceeding 
under the Act may deal with an accused in the ordinary way if he 
considers that an offence mentioned in the Schedule has not been* made 
out and that another has. Whether a magisterial inquiry under the Act 
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would justify a cotumibrnonb undor tbo Fodc, or whether another inquiry 
would ho necessary for that purpose, we need not decide; but a secon 1 
enquiry is at ail events open to tho M r .gistrata, and that fact deprives 
the argument of the accused on this point of any weighs. 

The ro i -ult is that wo mu* a hoid that th * j Sessions Judge had no 
jurisd etion to enaovtain the applications lor bail th-^t were made to him. 
Wo need hardly repeat, but may perhaps emphasize the fact, that they 

might, properly have bo^n made to us. 

We regret to have to notice that, whatever the state of the law may 
be, the District Magistrate acted improperly in refusing to send the record 
to the Sessions Judge when reque-ted to do so. ihe Juoge was the super¬ 
ior judicial authority, an 1 tho qiu^.ion of hi'-* joiisdic’-ion wa> for him in 
the first instance. ID was entitled to ask for everything that, he r quirod 
in this case, and the District Magistrate had no right to refu^o it , nor did 

he do <--0 courteously. 

Bulc discharged . 


37 Cal. 446 ( = 11 C. W. Ii 666=11 C. L. J. 392=0 1. C. G5S) 

[446] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Carndufj. 

Jafar Aiii Panjai.ia v . Emperor. 

[2nd February, i9lO.J 

urely for good behnvi our—Vi incss of •surelii—Vccuniary quolijuAiion, but noi power oj 
control—Grouiiis oj r jeetio —Jrimtnal l'ri* dun Cr-.ie (. it V of ISvS) s. 1*22 

Iu dotocmining *ho fitnoas of a '-uroly under s 122 oi tho Criminal Procedure 
(j 0 Ip, the fl-Pt matter to bo inquired into is h s ability to pay tho amount of the 

bond in ease of def t dc by tbn principal ; hut tbore u.a. io oth-r matters also 

to bo oonsidoro 1 as gromiofl of objection, wli ch mart bo dealt w;tl\ in eaoh casa 
as it arisos 

Whore asmoty ia competent ia a pcoumary *sen-o. the fact that ho is not in 
;i p_fit on to oxotoiso control over tho por-on bound down, go a to ousuio bis 
go:d behaviour in future, is not a, sufficient grouu.i for lrs rejection. 

ham Pershad v. Kmg-Ewpiror (11, Adam Sheilth v. 1 mperor (2) end Jalil v. 
Emperor (I)) referred to. 

Fol. 41 Cal. 764 ; 41 Cal. 737]. 

ON tho 8th March 1909, tho petitioner was bound down to be o( 
;ood behaviour in the sum of Rs. 5,000, with five sureties in tho amount 
if Us 1,000 each, for two years, by Balm Panchu Gopal Mukerjee, 
deputy Magistrate of Barisal. The Sessions Tudgo of Backergunge, on 
efereuco of”tho case to 1dm under section 123 of tho Code, modified tho 
ndev by reducing tho amount of tho petitioner’s bond to R-\ 9,500, with 
niretios not exceeding five in numhor, in tho liko total sum. On the fid 
August tho pi titioner surrendered boforotho Additional District Magistrate 
a Barisal tho Deputy Magistrate who had passed tho original order under 
■ootion { 18 of the Code having been transferred, and offered fivo sureties 
in tho sum of Rs 500 each. The District Magistrate referred the ones- 
[O °[V",r fitn.-s to the SMMM »■ ''.hole oho. elt.e hold- 

ing an 1447] inquiry in the matter and examin ing witne sses, su bmitted a 


* . Criminal Rovieicn No. 117J of I9i9. rguiugt tho or o of J. N. 
iVKtraloof D.\o*orguugo. dato.i Aug. ‘23. W00. 

[11 tl>102) (1 0 \V. N. C93. (« ( 1 S 00 ) 18 C. NV. N. so. 

[2) (1008) I. L R- 35 Cal. '00. 
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this order was made to, and refused by.^he Sessions Judef nf R 10 ^ agalnst 
by his order dated the 30th August The SlT ° f Baokergunge 

present rule from the High Court on the ground that fb 0btained tha 

cient reason <hown for refusinTto accept Te LT es No Zl k° SU ** 

taken to the competency of the District Magistrate to determine the question 

LinTuir^iSf^n 6 K hiding 

4r,s,£:*:, £ ssss. srssryez 

want of control over the petitioner when they were mfn of IhcL? 
see Abznash Malakar v. Empress (lj, Bam Pershad v. King Emperlr l 2) 
^.Adam tsheikh v. Emperor f3). The ruling in Jalil v. Emperor (l) l 
d^stinguisbable, as one of the sureties tendered was a member It the same 


W 

The Deputy Legal Remembrancer (Mr. Orr ), for the Crown relied on 
Jahl v. Emperor (4). Section 122 of the Code does not refer only fco 
pecuniary fitness, as section 513 shows that a person bound to be of good 
behaviour is not allowed to deposit the amount of the bond in lieu Jbh a 

recognizance. oa0 

[448] Stephen and Car^dupf JJ. This is a rule calling on the Dis 
trict Magistrate to show cause why the securities offered by the netitinner 
should not be accepted. The petitioner has been ordered to be bound down 

Rs 2 S S?b 181 P , r0C6dlir u 8 ^ aad t0 sura ties for 

J,D00, the sureties being of such number, not exceeding five «o 

may see fit. He has found five sureties, all of whom are of sufficient 

substance to be able to pay Rs. 2,500, but who are not, in the opinion of 

the Magistrate, in a position to control the petitioner sufficients to mo,™ 
his good behaviour in future. ° ensure 

The question is whether the grounds on which these sureties have 
been refused by the Magistrate aie sufficient. In our opinion they are 
not. In view of the judgments of this Court in the cases of Ram Pershad 
v. King-Emperor'^) and Adam Sheikh v. Emperor (3), it seems to be plain 
that the first matter to be enquired into is the ability of the sureties to 
pay the sums for -which they become bound in oass of default of the per¬ 
sons who are bound down, Beyond this, as is shown in the judgment in 
Jalil y. Emperor (4), there may be other matters to be considered which 
oould be taken as objections to the sureties ; as, for example, if one of a 
gang of thieves is offered as a surety for another. There*may also be 
other objections to a man becoming a surety although he is pecuniarily fit 
for the position, but these it is not possible to specify, and such an objec¬ 
tion must be dealt with in each case as it arises. In the present case the 

_ i — — - . 


(1) 11900) 4 C. W. N 797. 

(2) (1902) 6 C. W. N 593. 
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aurebies being competent from the pecuniary point of view and no other 
cause of unfitness being shown, we think bint they ought to be accepted. 
Under these circumsbanoes, the rule is made aosolute, and we order that 
the securities originally off )red by the petitioner be accepted. 

Buie absolute. 


37 Cal. 449 ( = 11 C. L. J. 364=14 C. W. N. 470=5 I. C. 565 ) 

[44)9] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Teunon. 

Jah*ndar Uaksii M.allik V. Kam Lad IIazrau.* 

[8th February, 1910.] 

Landlord and Ten mt— Enhancement of re it'—Waiver—Bengal Ten^ncii Act [VI11 of 
1886), ss 43, 108— Chur land*—Light vj Pccupanev 

A took .i laaae of a certain Government klus inch d and exeouted a habiuiat 
in fuvor of the Collootor by which ho (Ji covenanted not to raisa the rents of 
raiyati bovond th. amounts motitioned in tho soitleinent jamabundi* The 
tenants, however, subsequently agreed to pay rent at an enhanced rate on the 
ground that tho fertility of tho land had boon increased. Upon a mit for 
arrears of rout at the enhanced rate against the tenant?, the defonca was that 
A was bound by tbo hahuUat executed in favor of the jolleobar, and as such 
he was not entitled to a decree at tho rate claimed : 

Held, that, inasmuch as tho tenants voluntarily agreed to an enhancement 
of rent, they d.lib.ratoly waived the benefit oi the .aid covenant, and they 
oould not impeaoh the validity of thoir own iigreL-meiu on this particular 

ground. 

Zamir Mandal ▼. Gopi Sundari Da si (1) referred to. 

Under seotion 180 of tho Bengal Tenancy Act, a raiyat holding a t\«r land, 
but who has not acquired a right of occupancy, is liable to pay tuch rout for 
his holding as may bo agreed on bjtweou him and his landlord, irrespective 
of the provisions of sootion 43 of the Aot. 

[Ref. 36 I. 0. 792; 13 G. W. N. 598=22 I.C.S22; Rol 77 1 u 261=35 0 L. J. 
499=1923 A. I. R. Cal. 25.] 

Second Appeals by bbo plaintiff, Jabandar Baksh Mallik. 


These appeals arose out of suit? brought by tho plaintiff for recovery 
of arrears of rent. The plaintiff took a settlement from the Government 
of a khas mehat , mouzah Balliavcbak, and on the 13th December 1902 
©xeaubed a habuliat in favour of the Collector. Ihe lease was to con¬ 
tinue for a term of SO years from tho 1st of April 1901 to 3 st of Parch 
1921. By the terms of tho kabuliat tho plaintiff undertook nob to raise 
the rents of tho raiyats for the lands settled with them beyond [450] the 
amounts entered in tho settlement jamabnndi , and that ho would collect 
rent from the iaiyat.s according to law and the terms of his engagement 
with tho Government. It appeared that in 1904 tho tenants agreed to an 
enhancement of rent on tho ground that the fertility of the land had been 
increas 'd by an alluvial deposit thereon. On tho 17th of April 1906 the 
plaintiff brought these suits for arrears of rent against tire tenants at. the 

enhanced rate. 

Defendants pleaded, inter alia , that under tho terms of tho settle¬ 
ment by Government the plaintiff was not competent to raise the rents 

* Apr cals from Appellate Decree?, Nos 22*6, etc, of lyOT, against t> e decree? of 
P Roe, nistrob .ludga of Hooghly, dattd May Si, 1907, modifying the decree* of 
Dabemlra Nath PM, Munsif of Amts. dated Dec. 21, 1906. 

(1) (l'OO) I. h. R. 32 i alo. 163 fnotoh 
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beyond the amounts entered in the settlement jamabundi that they had 

snzx '“be 1 ptota'^d *h'r e ,h" g M,,n a,e ° f «*• ™ «• 

enhanced rent P ’ “ d that fcbey never agreed to pay the - 

\. FELLATK 

agr ?“ H ° f that the defe ^ants voluntarily °~ 

agn ed to pay the enhanced rate of rent, the enhanced rate would be bin- 37 C- 449=11 

cm upon them and decreed the plaintiff’s suit. On appeal the learned C ’ L *>• 364 

Dietii°t Judge overruled the objections of the t. nanos that they never ag- N _ 470°‘fi 

reed to pay the enhanced rent, but having held that the plaintiff wfs C 568 

precluded by the terms or his engagement with Government from realising 

rents at rates higher chan those mentioned in the settl-ment jamabundi 
set aside the decision of the first Court. ’ 


Against this decision the plaintiff appealed to the High Court. 

Dr. Bashbehary Ghose (with him Babu Mahendra Nath Rm, vtnb , 
Krishna Prosa t Sarbadhicary and Moulvie Sowghat AH for'the’annal 
lants. The tenants were not parties to the covenant which was between 
the landlord and the Government; on principle they cannot enforce it • 
Uour Chandra Saha v. Mmi Mohan Sen (lj and Zamir Mandat v rJ; 
Snndari Dasi .2). It is for the Government to take action or not iltheTe 
has been a breach. As a matter of fact, f.ho judgment of the District Judge 
shows teat the tenants appealed to the Collector and the Collector refused 
to interfere. Besides the kabuliat has not been properly construed hv 
District Judge. [451] The covenant occurs in nearly all leased^ executed 
by the East India Company with zemindars at the beginning of the last 
century, It is the common form which has survived in Government leases 
although the necessity for such covenants no longer exists. The covenant 
could not have been intended to be enforced. 


Babu N aliniranj an Chatterjee (with him Babu Nagendra Nath Ghose 
and Babu Biraj Aloha.* Majumdar), for the respondents, submitted that 
the clause was deliberately inserted in the lease for the protection of the 
tenants, and they were entitled to enforce it: see Pollock’s Indian Con¬ 
tract Act, 1st edition, p^gc 15. The cases cited by the other side are 
distinguishable. I rely on Chandramoni Nohanti v. Manm<st*a Nath 
Mitter (3) as also on the case of Tapanidhi Baghuncdh Puri v. Pitambar 
Gajendra Maho.poty A). Moreover, section 29 of the Bengal Tenancy 
Act was a bar to the suit. The tenants claimed to be occupanoy raiyats 
Under section 20, clause A) of the Bengal Tenancy Act, the Court should 
have presumed that the tenants had occupancy righes in the lands. 

Dr. Ghose , in reply. 

Babu Mahendra Nath Boy, for the appellants, in reply to a question 
put by the Court, submitted that there were no registered agreements in 
these cases; but as the lands appeared to be chur lands, the agreement 
were enforceable under section 180, clause (l), sub-clause ( b) of the Bengal 
Tenancy Act, and section 43 of the Act did not apply. 

Babu Naliniranjckn Chatterjee. Section 180, clause (J), sub-clause (b) 
of the Act did not exclude the application of Chapter VI to chur lands. 
Clause (2) specifically excluded Chapter VI in the case only of holdings 
created under the utbandi system. Besides, there is no finding that the 
land is chur , and in any case the question could not be decided without 


(1) (190B) I. L. R- 32 Cal. 468. (3) (1903) 11 0. L J. 68. 

(2) (1900) I. h R. 82 Oal. 463 (note). U) (1906) 5 0. L J. 67. 
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__ [452] MOOKERJEK and 1 EUNON JJ. In these appeals, preferred by 

97 C. 449=11 to 0 plaintiff in the Court below, the sole point in controversy between the 
C. L. J. 364 parties relates to the amount of rent annually payable by the defendants 
b=14 C. W N. in respect of their several holdings. The lands comprised in the tenancies 
*^666 ** ^ are s * tuatie( * * n Government khas mehal , mouzah Balliarchak, in the dis¬ 
trict of Hooghly. The plaintiff is a settlement-holder, and as ijarada, he 
executed a ka^uiiat in favour of the Collector on the 13th December 1902. 
This lease was to continue for a term of 20 years from the 1st April 1901 
to the 31st March 1921. The dooumenb reoited that the farmer would 
collecb rentsfiom the raiyats according to law and the terms of his enga¬ 
gement with Government. He also undertook nod to raise the rents of 
the raiyats for the lands settled with them beyond the amounts entered 
in the settlement jamabundi which had been prepaied on the SOth June 
1902, and admittedly furnished the basis on whioh the rent payable by 
the plaintiff to Government was calculated. The lease concluded with a 
statement by the lessee that if he violated the conditions of the lease, the 
Colleobor would be at liberty to cancel the lease and take khas possession 
of the mehal. The defendants had been tenants in oooupation of their 
respective holdings long before the settlement with the plaintiff made on 
the 13th December 1902, and the rents payable by them were duly 
enoered in the settlement jamabundi. The plaintiff alleged in the Court 
below—and his allegation has been accepted by the District Judge —that 
in 1904 the tenants agreed to an enhancement of their rents on the 
ground that the fertility of the lands had been increased by an alluvial 
deposit thereon. On the 17bh April 1906 the plaintiff commenced these 
actions for recovery of arrears of rent at the enhanced rates agreed upon 

by the parties. The defendants resisted the claim on the grounds that 

they had never agroed to any enhancement of the rent, and that, 
even if they had done so, the agreements were not enforceable as 
under the terms of the settlement by Government it was not competent 
to the plaintiff to raise the ronts beyond the amounts entered 

in the settlement jamabundi. They also stated that they had 

[453] ocoupancy rights in tho lands from a time long anterior to the 
settlement taken by the plaintiff. Tho Court of first instance stated the 
principal questions in controversy between the parties to be, whether the 
defendants had agreed to pay the enhanced rent as olaimed against them 
and whether they were liablo to pay at higher rates than those settled by 
Government. Upon the first question, tho Court of'first instance found 
that the defendants had agreed to an enhancement of the rent. Upon the 
second question, it found that the rents had not been settled by the 
Government Officers, but added that, if the contrary view prevailed, the 
enhanced rates would bo binding upon those tenants who bad voluntarily 
agreed to them. The defendants appealed against this deoision, and the 
District Judge has allowed their appeals. He has overruled their conten¬ 
tion that they bad never agreed to pay enhanced rents, and has found 
expressly that they agreed in 1904 to pay higher rates than before. The 
learned District Judge, however, has found that the plaintiff is precluded 
by the terms of bis engagement with Government from realising rent at 
rates higher than those mentioned in the settlement jamabundi. The 
plaintiff has appealed against this deoision, and on his behalf the decrees 
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nt!^ 9 ! haVe been assailed substantially on two grounds- 

namely, first , that the tenants, who were no parties tn i-Vm / 

between the plaintiff and Government, are not entitled to enforee^ny of 

r rD f S fV and ’ l ecor : (ily ' fchat u P° n a fe rue construction of the purpose and 
effect of the particular covenant in the lease of the plaintiff it does not 

invalidate any agreement voluntarily made by the tenants for enhance 

“ 6n firf rT lei f fcS ’ ? e T lly ^h 011 such agreement is in settlement of a 

to thi^r d ' SPU , e •?. ° , he amounfc of vent Payable by them. In answer 
a . gume f ■ [I bas been contended on behalf of the defendants first 
that the tenants, though strangers to the contract between the ulaintiff 
and Government, are entitled to claim performance of a covenant fnserted 

he rL eaS f e ig° r , the r „ benefit and «d that in any view as 

the rights of the plaintiff are restricted by the terms oi the settlement 

granted by Government, he cannot receive a wider measure of [ 454 ] 

relief than what is indicated thereunder; and, secondly, that as the defen- 

cfontis were occupancy raiyats, any enhancement in contravention of 

section 29 of the Bengal Tenancy Act was inoperative in law. 

In support of the first contention of the appellant, reliance has been 

placed upon the cases of Zamir Mandal v. Gopi Sundaii Dasi (l) Gmir 
Chandra Saha v Manimohan Sen (2) and Zamir Mandal v. TariniCharan 
Singh (3). On behalf of the respondents, on the other hand, reliance has 
been placed upon the cases of Tapanidhi Raghunath Puri v Piiamhn~ 
Gaiendra Mahapaty (4) and Chandramoni Mohanti v, Manma^ha Nath 
Mitter (5). The learned vakil for the appellant has suggested that there is 
a conflict, between the two sets of decisions, and that a reference to a Full 
Bench should be made upon the question whether a stranger to a contract 
is entitled to claim performance thereof, in so far as it is for his benefit It 
may be conceded that at first sight there does appear to be a conflict 
between the two sets of cases ; but a close examination of the judgments 
shows that the apparent divergence is due to a fundamental difference 
between the circumstances which led to two series of litigations. In the 
first class of cases upon which reliance is placed by the appellant the 
landlord sought to enforce a contract for payment of enhanced rent’into 
which the tenant had voluntarily entered, although the terms of the 
engagement between the landlord and Government provided that the 
former would not collect rent from the tenants at a rate higher than that 
mentioned in the settlement papers. The true question, therefore, which 
required deoision was whether the tenant, after he had voluntarily' agreed 
to pay enhanced rent, could question the validity of the contract on the 
ground that it was in contravention of the terms of the engagement bet¬ 
ween his landlord and Government. The learned Judges held that section 9 
of Regulation VII of i822 did not render illlegal an agreement by a tenant to 
pay a higher rent than what is specified in the settlement papers. No doubt 
there are [455] isolated sentences in the judgment of Sir Francis Maclean in 
the case of Zamir Mandal v. Gopi Sundari Dasi (1), in which the learned 
Chief Justice observes that, quite apart from authority, it is difficult to see 
how upon principle the existence of the contraot between the plaintiff and 
Government can prevent him from enforcing the contraot which the de¬ 
fendants have entered into with him. The additional reason thus indicated 
appears to be based on the doctrine that where two persons make a con¬ 
tract, in which one of them promises to confer a b enefit upon a third 

(1) (1900) I. L. R. 32 Cal. 463 (note). (4) (1906) 5 G. L. J. 67. 

,-trmes t t t% nn r\~t AC9 (5) (1903) 11 0. L. J. 68. 
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party, the latter cannot seek to enforce the contract. It is clear, however, 
that the principal reason tor the decision is cue one already seated. In the 
second class ol ca'-'es upon which the defendants before us rely, the land¬ 
lord sought i o cj« ct the tenant in contravention of the terms of his engage¬ 
ment with Government, in this class of cases, therefore, the landlord did 
not seek to enforce an agreimrut voluntarily entered into by the tenant 
in conoravontion of the term? of the engagement between himself and 
Government, but he merely cl imtd to exeicise a right of ejectment which 
he did not poises.- under the teims of the iease obtained by him from 
Government In this second class ot cases, therefore, the question does 
really arise whither a stranger to a contract is entitled to claim perfor¬ 
mance of a covenant inserted therein for his benefit or protection. If this 
question did really arise in the cases before us, the matter would require 
careful consideration ., because, as is well known, there has been consider¬ 
able divergence of judicial opinion upon the question of the right of a third 
person to enforce performance of a contract made for his benefit between 
others and to the consideration of which he is a stranger In England, the 
rule is well settled that, subject to certain exceptions which may briefly 
be described as cases of trust, Gregory v. Williams (l \ Touche v. Metro - 
volitan Railways Warehousing Company (2), Gandy v. Gandy v 3j, quasi 
contract, Williams v. Eierctt (4’, or near relationship, Rut on v. Boole (5), 
[456] Bourne v. Mason (6j, where two persons make a contract in which 
one of them promises to confer benefits upon a third party, the latter 
cannot enforce performance thereof: Laws of England edited by Lord 
Halsbuiy, Volume VII, page 342, section 705 ; Brice v. Easton (7), Tmed¬ 
dle v. Atkinson (0), Eley v. BosiLvc Security (9,, Elcvvng v. Bank of New 
Zealand (10j, Keighley , Maxstcd & Company v. Durant (11), Cavelier v. 
Bopc (12), Cameron v. Young (13). In America on the other baud, the rule 
is more elastic, and on general principles of law it has been held that, 


subject to certain exceptions, a person may maintain an action on a con¬ 
tract made for his benefit, although not a party to the contract, if he is 
a party to the consideration or has sumo local or equitable interest 
in its performance: Hendrick v, Lindsay fl‘»), Davis v. Batrick (15), 
St. Louis v. Grand Lodge (16). if, therefore, the question did 


require decision in the present, cases, and the matter was discussed as 
one of principle, it would require careful examination, specially wTen 
wo find that there is no distinct statutory provision on the su< ject. 
In the view, however, which wo propose to take, the decision of this 
question becomes unnecessary. A covenant of the description now 
bfcloro us, by which the landlord, lessee under Government, is made to 
undertake not to collect rent at a higher rate than what is specified in the 
settlement papers, may be assumed to have been inserted for a twofold 
reason : namely, first, for protection of the Government revenue ; and, 
secondly , for the protection of the tenantiy. The revenue payable by 
the settlement-holder is based upon the amount of rent realisable from tne 
tenants in actual occupation of the land. Again, so far as these latter are 


(1) (1817) 3 Mer. 582. 

(2) (1871) li. R. 6 Oh. App. C>71. 

(3) (1884) 30 Oh. IX 57. 

gl) (1811) 11 East 582 ; 13 R. R. 315. 

(5) (1089) 2 I,ov. 210. 

(6) (1GS0) 1 Voutria 6. 

(7) (1833) 4 B. & Ad. 133. 

8) (1861 )1 B. & S. 893- 


(9 (1876) 1 Ex. IX S8. 

(10) [1900] A. 0. 577. 

(11) [1901] A. 0. 240. 

(12) [190G] A. 0. 428. 

(13) [1908] A. C. 176. 

(14) (1076) 93 U. S. 148. 

(15) (1886) 122 U.S. 188. 

(16) (1878) 98 U. S. 123. 
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of a particular settlement. Now. so far as the first of the two LsonsTcon 5 ' ^-L. 8 ' 

lessee • TfchfCtlT^ h ma “ l£estl y one b ^een Government and the ^mulash 

n r ’ lf the la , tt50r su cceeds m his endeavour to increase the collections JmL - 

the Government may cancel the engagement with him fas orovideH in ,T~ 

his lease/ or may possibly enhance the revenue payable by him In so lie n~ 

nserted 1 "T* T? iS «—«* if fche --enanthas been dehberafely «•&£ C 
Ihlfi W f °fW ., protect l lon of bhe tenant, it may be argued with consider- W N - 470;=: 

ble foroe that it is not a matter of indifference to him whether it is ok s *• c ’ S56 - 

yed or ignored. But here another consideration ZToZly arSes In s' 
far as the covenant is for his benefit, be may surely waive it for it io ~° 
elementary principle that every one may forego a right introduced for h s 
own benefit, if it can be relinquished without prejudicto Zooml 
mty at arge Tata ,v. Kerr Uj. If, therefore, a party delibeSSlv 
waives a legal right to which he is entitled, and no question of ! J 
vontion of public policy or moraliby arises, such waiver is operafciv0 ra n 

other words, if the w^ver is supported by an agreement founded on a 
v luable consideration, oris of such character as to estop the party 
from insisting on the right claimed to have been relinquished, the party 
who has waived his right cannot subsequently turn round and claim to 
enforce the right he has deliberately waived. This is the principle which 
underlies the decision in Zamir Vandal v. Gopi Sundan Dost (2i and 
which clearly applies to the circumstances of the present ca=e According 
to the facts found by the Courts below, in July 1904 the defendants 
voluntarily agreed to an enhancement of the renfcs previously payable bv 
them ; their denial to the contrary is false. Apart, therefore, from the 
question whether, to a possible action for enhancement of rent, the defend 
ants might successfully have urged the particular covenant in the terms of 
engagement between their landlord and the Government, it is manifest 
that as they have deliberately waived the benefit of that covenant, they 
cannot impeach the validity of their own agreement on this particular 
ground. We must consequently hold upon the first ground urged by the 
appellant that the agreements for enhancement of rent are [558] binding 
upon the tenants, if they are not illegal on any other ground. This leads 
us to the consideration of the second ground urged by the appellant, and 
the answer thereto suggested on behalf of the respondent. 

, So far as this second point is concerned, it is clear from the pleading 5 
in the Court of first instance that the defendants set up a right of occu¬ 
pancy in their holdings. It must be conceded, however, that the question 
does not appear to have been expressly raised as to whether the agreements 
for payment of enhanced rents were in contravention of the statutory 
provisions on the subject. On behalf of the respondent, it has been 
suggested that under section 20, clause 7 of the Bengal Tenanoy Act, the 
presumption is that they had been in occupation for twelve years con¬ 
tinuously and had thus acquired the status of occupancy raiyafcs. This 

contention, however, is obviously fallacious. In the first place, the 
presumption mentioned in clause 7 of section 20, arises only in proceed¬ 
ings under the Act, and as ruled by this court in Mulluck Cho.nd Das v. 

Satis Chandra Das (3J upon the authority of the decision of the Judicial 
Committee in Pramada Nath Boy v. Bamani Kanta Boy (4), a suit for 
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rent is nob a proceeding under bhe Bengal Tenanoy Act. In the second 
place. even if clause 7 were applicable, ib would be of no avail to the 
defendants, because bhe only presumption would be that they were 
occupancy raiyats at the date of i,be commencement of bhe suits, whereas 
to make section 29 applicable to the particular contracts for enhancement 
[ of the rent, ib must bo established that the respondents were oooupanoy 
raiyats on the dates when the respective agreements were made. Under 
these circumstances, the learned vakil for the appellaab has contended 
that no further opportunity should be given to the defendants to establish 
their objection. After anxious consideration of the circumstances of the 
cases, we are not prepared to fall in with this suggestion. If there 
has been in fact an enhancement of the rent in contravention of 
the law, it is clear that the position ot tho defendants may be seriously 
and permanently prejudiced A full investigation therefore [459] of the 
question is dosirable, especially as tho materials on the record are not 
sufficient for a proper adjudication of tho matter in controversy. 

Wo aro further informed that in these oases there were no regis¬ 
tered agreements for enhancement of rent, and that the tenants merely 
signed their names to what is called the bilibundi papers of the plaintiff. 
Consequently, if tho defendants aro proved to have acquired a right 
of occupancy at the date of the alleged agreement foi enhancement of 
rent, section 29 would render such agreement wholly inoperative. 
Again, if the defendants are proved to have been non-occupancy raiyats, 
to whom the provisions of Chapter VI apply, tho agreements for enhance¬ 
ment would bo equally inoperative under section 43. The learned vakil 
for the plaintiff-appellant has, however, contended that section 4 3 is not 
applicable by reason of the provisions of section 180. That section—we 
quote only so muoh of it as applies to tho cases befoie us—provides as 
follows : 

“ Notwithstanding anything in this Act, a raiyat who holds land of 
the kind known as chur or dcarah shall not acquire a right of oooupanoy 
in the chur or dcarah land until ho has held the land in question for 
twelve continuous years; and until he acquires a right of occupancy in 
tho land, he shall bo liable to pay such rent for his holding as may be 
agreed on between him and his landlord.” 

On behalf of the appellant ib has been oonbended that the lands in 
respect of which onhanced rent 'is claimed are chur lands within the 
meaning of section 180. This has been disputed on the sido of tho res¬ 
pondents, and ib has further been urged on their behalf that section ISO 
does not affeob tho applicability of section 43. An attempt has been 
made to induce us to come to a determination npon the question of the 
character of tho lands. In our opinion this matter requires further 
investigation upon ovidonco to bo adduced by both the paries ; but if ib is 
proved that tho lands ate really chur lands, the question arises for deci¬ 
sion, how far soction 43 is affected by section 180. This question appears 
to bo olio of first impression, and tho language of sootion 180, sub¬ 
section 1, [460] is not altogether free from ambiguity. But after careful 
consideration of tho arguments addressed to us, we are of opinion that the 
introductory words “ notwithstanding anything in this Act” govern the 
whole of the remainder of tho sub-section, including the clause about pay¬ 
ment of ront during the period preceding bhe acquisition of a right of 
occupancy. It has boon suggested on behalf of the respondents that if this 
interpretation were adopted, sub-section 2 might be deemed to be super- 
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flu°us To this two answers may be given: namely, first , that sub-section 2 igio 
might have been introduced by reason of excessive caution ; and, secondly , Feb. 8. 

that while sub-section 2 makes the whole of Chapter VI inapplicable to - 

utbanai tenants, sub-section 1 makes only such portion of Chapter VI APP * Lr,AM 
inapplicable to uthandi tenants and dearah tenants as relates to the J? 1 *' 
payment of rent before the lapse of twelve years. In our opinion, it is 37 C. 449*11 
tauly clear that during the twelve years which must elapse before a right C. L. J. 36* 

of occupancy is acquired, the tenant is liable to pay the rent agreed upon 
irrespective of the provisions of section 43. D 470—5 I. 0. 

The result therefore is that these appeals must be allowed the 
decrees of the District Judge set aside, and the cases remanded to him * He 
will first determine whether the lands of the disputed holdings ar e ohur 
lands within the meaning of section 180. If it is found that the lands are 
not chur lands, the agreements for enhancement of rent must be held 
inoperative, because, whether the defendants had or had not acquired a 
right of occupancy at the time of the agreements, tbey'are inoperative under 
section 29 or section 43. If, on the other hand, it is established that the 
lands are chur lands within the meaning of section 180, the question will 
arise whether, at the dates of the agreements, the tenants had aoquired 
a right of occupancy by possession for twelve continuous years. If they 
had attained the status of ocoupanoy raiyats at that time, the agreements 
for enhancement of rent must be treated as inoperative under section 29 
If it is found that the tenants at that time had not acquired a right of oc¬ 
cupancy, the agreements must be treated as valid under section 180. It 
will not be necessary to determine the truth or otherwise of the allegation 
[461] of the plaintiff that the enhancement was in settlement of a bona fide 
dispute, because, if the agreement is inoperative by reason of seotion 29 
clause (a), no question arises as to the applicability of the principle recog¬ 
nized in Kedar Nath Hazra v. Maharaja Manindra Ghandra Nandi (1) 
as controlling the operation of seotion 29, clause ( b\ As the questions to 
be investigated by the District Judge do not appear to have been directly 
raised and tried in the Court of first instanoe, the parties will be at liberty 
to adduce evidence in support of their respective allegations. The District 
Judge will direct such evidence to be taken by the Court of first instanoe 
under Order 41, Rule 25, and when the findings are returned by that 
Court, will prooeed to decide the appeals in accordance with the directions 
given in our judgment. The costs of these appeals will abide the result. 

Appeals allowed ; 


cases remanded . 
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Before Mr. Justice Caspersz and Mr. Justice Doss. 

Sabada Chaban Chakravarthi v. Durgaram De Sinha.* 

[23rd February, 1910 ] 

Limitation Act (XV of 3877) s. 20 —Payment of interest on behalf of minor by manager 
of a Joint Hindu family , effect of—“Duly authorised Agent.” 

* Appeal from Appellate Decree, No. 975 of 1908, against the decree of Md. Yusuf, 
Distriot Judge of Noakhali, dated January 24, 1908, reversing the deoree of Kumud 
Kanta Sen, Munsif of Sudharam, dated January 81st 1907. 

(1) (1909) 11 C. L. J. 106. 
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A pftymect of interest t.y the manager of a joint H ndu family oonsistiog of 
himse f and his mm r brothers, is a payment by tho “duly authorised agent" 

of tho miners within the moaning of section 20 of the Limitation Act 1 77 

APPELLATE [Dist. 43 I C. 351 4 Pat L. \\ £5 ; Fol 31 C L. J i = 52 I C, 43G Ref 53 I. : '• 878 

Civil -37 M L J 309; 72 ( 722=34 ' L J 234= 7 0 \Y N B72 ; 1919 M W 

* H 797=54 I C. 318 ; 12 0 L J 114=sG I. ' . G93 ]. 

8 J 9;. 4 ®*™ 14 SECOhD Appeal by tho defendants, Sarada Charan Cbakravarti and 

v# W. N. 741 
'=11 C. L. J. Others. 

484 = 6 I. C. [462] This appeal aro c o out of an action brought by the plaintiff to 

enforce a mortgage bond which was executed o ; the 28th of Agrahayan 
1293 ITS. (13th December }R8d) by the Father of defendants Nos. 1 to 4. It 
appeared that in order to avoit a suit brought by the plaintiff , the defend¬ 
ant No. 1. on the 86th of Chaibra 1305 B. S. (8th April 1899.', paid a 
certain sum of money towards interest due on the bond, and an endorse¬ 
ment of this payment was duly made on the bond. When the interest 
was paid, the defendant No. 2 was of age, bub the defendants Nos. 3 and 4 
were minors. The present suit was brought on the 2tbh November 1905. 
Defonoe was, that the suit was barred by limitation. 

The Court of first instance gave the plaintiff a deereo against defendant 
No. 1 only, holding that the suit as against the others was barred by 
limitation. On appeal by the plaintiff, the lower Appellate Comb decreed 
the entire claim against ail tho defendants. 

Against this decision tho defendants No. 2 to 4 appealed to the High 
Courb. 

Babu Baikuntha Nath IDs, for the appellants. Plaintiff’s case was 
that the payment was made by defendant No. 1 as guardian of the other 
defendants. Tho mother boiug alive, tho signature of defendant No. 1 
could not convey any property of tho minors. The payment was not for 
the benefit of the minors, Lncau.-o tho result has been an enormous in¬ 
crease of tho debt. Tho manager of a joint Hindu family has no 
authority to acknowledge a debt on behalf of tho other mam be is of tho 
family: Knmarasami Na Qn v. Pala Nagappa Ch.lti (lj. In tho Full 
Bench case of Chinnaija Xairudu v. Gurunatnum Chetii *2j the question 
did not arise. I rely also on the eases of Uunoomav P:na-ud Pandaii v. 
Munraj Kconwcrce (3 ) and Alilier v. Rung a bath Moulick (4 j. Tho 
manager of a Hindu family is not an agent but a tvustoe : s« o CowHi’s 
Tagore Law Lectures (1B70J, page 103 and also the cases of Annamalai 
[ 463 ] Chatty v. Murngaso Chctlu (5) and Muhammad Askari v. Radhc 
Bam Sirigh (6). Even the guardian has no authority to acknowh dgo a 
debt: Wajibun v. Kadir Buhsh (7 j i hhato Ram v. BiUo Ali (?) and 
Aghorc Rath Mukhopadhya v. Grish Chunde.r iCukhopadhiia (9). 

Babu Ramesh Chandra Sen, for the lospondents. The mortgage- 
debt is one and indivisible, and payment by one keeps it alive against all. 
The defendants are in the position of co-mortgagors, and section 21 of tho 
Limitation Act indicates that a p^ymeut. made by a co-mortgagor kcvp< 
the debt alive against, all. Section 29 does not say that, a payment under 
• the section saves limitation only against tho person making tho payment. 
Tho cases of iirishn t Chandra Saha v. Bhairab Chandra Saha{ 1- ), Demi 


(1: 11878) I. L. R. 1 Mad. 3Sj 

(2) (,882) I. L. R- 5 Mail 1G9. 

(3) (1856) f» Moo. I. A. :98. 

(4) (1885) I. L. R. I*' al. '389 

(5) (LOOM 1 1j. R. 2G Mad. 544. 


<G) (19C0) I. L. K. 22 Alt. 307. 

(7) 1886) I. L. R. IS Cal. 292. 

(8) (1898) 1. L. K K Cal. 51. 

(9) (1892) 1 L. R. 20 CM. is 
(lot (1905) I. L. R. ; 2 Cal. 1677. 
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Lai Sahu w. Roshan Dobay (l) and Chinnery v. Evans (2) support my lgjl Q 
contention. The manager of a Hindu family has the same authority to Feb. 23. 

acknowledge a debt as to borrow for family necessity, and the Dayabhaga - 

and the Mitaksbara lay down the same rule in this respect : see apellate 

G. C. Sirkar’s Hindu Law, pages 131-2. • Section 21, sub-section U) of 0iyiI t - 

the new Limitation Act (IX of lhOBj now expressly mentions a manager 37 c. 461=44 
and a lawful guardian as duly authoiised agents” within the meaning C. W. N. 741 
of section 20 of the Act. The position of a manager is not exactly that = 11 c J. 
of a trustee : Am aiagauda Tammangauia v Sangadigyapa (3), Eailasa 484 7 g 5 1 C * 
Padiachi v. Lonnukannu Acni ‘4). 4 4 * 

Babn Baihuntha Nath Das , in reply. 

Cur. adv. vult. 

CAePEUbZ and Dv ss JJ. On the 2Sth Agrahayan 1293, Mohesh 
Chandra Chuckerbutty, father of the defendants Nos. 1 to 4, executed the 
mortgage bond in suit. On the 26th Chaitra 1305, the defendant No. 1 
paid Rs. 5 towards interest due on the bond : this he did to avert a suit 
about to bo brought by [464] the plaintiff, and an endorsement was duly 
made on the bona in the presence of a pleader who arranged the matter 
between the parties. The suit giving rise to this appeal was instituted 
on the 24th November 1906, and it is barred against the defendants 
Nos. u to 4 unless the payment of interest be held to have given the 
plaintiff a fresh starting point as provided by section 20 of the Limitation 
Act, XV of 1877. It appears that the second defendant was of age when 
his brother paid the item of interest. The third and fourth defendants 
are still minors. 

The Court of first instance gave a decree against the defendant 
No. 1 only. The lower Appellate Court decreed the entire claim against 
all the defendants, of whom the defendants Nos. 2 to 4 are the appellants 
before us. 

It is urged (i) that the defendant No. 1 was sued as the guardian of 
his brothers, and not as the manager of their family property, and that he 
was not their guardian when he paid the interest ; (ii) that the defendant 
No. 1 did not make the payment either as guardian or as manager ; (Hi) 
that the defendant No. 1 was not the duly authorised agent of his brothers 
in paying the interest ; and (iv) that the payment of interest was not for 
the benefit of the minors. 

The suit was brought against all the defendants as heirs of the 
original debtor, the defendant No. 1 being treated as the manager of the 
joint family property, and the suit proceeded on that basis in the lower • 

Courts. The payment of Rs. 5 averted the threatened suit : it was for the 
benefit of the younger brothers, including the minors, of whose property 
the defendant No. 1 was, in fact, the guardian, though he had not been ap¬ 
pointed by the Civil Court. We, therefore, overrule the first, second and 

fourth contentions on the facts found. 

The remaining argument leads to a consideration of the law and 
authorities. Section 20 of the Limitation Act, XV of 1877, provides that, 

“when interest on a debt is, before the expiration of the prescribed period, 
paid as such by the person liable to pay the debt, or by his agent duly 
authorised in this behalf, a new period of limitation shall be computed from • 
the time when payment was made ” (we quote the necessary words 
[465] only). Was the defendant No. 1 the duly authorised agent of the 


(1) (1906} I. L. R. 33 Cal. 1078. 
. (2) (1864; 11 B. L. 0.115. 


(3) (1901) I L. R. 26 Bom. 221. 

(4) (1894) I. L. R. 18 Mad. 456. 
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defendants Nos. 2 to 4 in paying the interest, or did he pay it on his own 
behalf alone ? In our opinion, he was their agent within the meaning of 
seotion 20. 

The reported cases deal with various combinations of oiroumstanoes. 

_* In some cases the authority of a guardian was discussed. In other cases 

87 C. 461=14 Questions of legal necessity or of the debt being barred arose. 

C W. N. 741 We proceed to notice the cases more directly in point, as also the 

484 L 5 i^c deoision of the Allahabad High Court in Ram CharanDas v. Gaya Prasad 
484 * * wbero t»he authorities have been collected. 

A Full Bench of the Madras High Court held in Chinnaya Rayudu 
v. Gurunatham Chetti (2), that the manager of a Hindu joint family has 
the same authority to acknowledge as he has to oreate a debt; he would 
have like power to continue a liability, as by payment of interest, and, in 
so doing, he would not be the partner of the other members of the family, 
but their agent. The powers of the manager of a joint Hindu family, as 
compared with those of an agent, are in regard to certain matters wider ; 
while, as regards others, they are of a more limited character. The 
Manager, being the accredited agent of the family, is authorised to bind 
them for all necessary purposes within the scope of his agenoy. It was 
pointed out by Mr. Justice Banerjee, in Ram Charan Das v. Gaya Prasad 

(3), that the manager of a joint Hindu family is something more than a 
mere agent, but that under the Limitation Act he must be regarded as an 
agent by operation of law for the purpose of acknowledgment of debts on 
behalf of minor members of the family. 

P 30 ^ Bench deoision of the Madras High Couit was followed in 
Bhasker Tatya Shet v. Vtjolal Nathu (4) and in other cases : we are of 
opinion that the manager of a Hindu family is duly authorised to bind the 

members in continuing the existence of valid debts. That this is the 

correot view may [466] be inferred from the terms of the amended seotion 
n of the Limitation Aot, IX of 1908. 

The third contention, therefore, on behalf of the defendants appel- 
lants must fail. But the learned vakil for the plaintiff respondent has 
called our attention to the case of Krishna Chandra baha v. Bhairab 

Saha fjtoHpwed in Domtlal Sahu v. Roshan Dobay (6), 
and he has argued that the mortgage debt inourred by the father of the 

uaZ ft ntS Kr aS i mdinfi 0U the family> any member "bioh could aoknow- 
iedge the obligation or make a payment on behalf of all. We are dispos- 

SJSnT? ar ^ menb in su PP° rt of fch0 judgment of the lower 
Appellate Court. The entire equity of redemption descended to the sons 

eLn h r< TI gag0r : they T ere 3 ° intly liable for the deb t. not as oo-mort- 

seot ' on o£ . the Limitation Aot to warrant the belief that the 

person' is intended to °P<*ate only against the 
person making the payment. 

The appeal is dismissed with oosts. 

Appeal dismisted. 


U) (1908) I L. R. 80 All. 492. 

(2) (1882) I. L. R. 6 Mad. 169. 

(8) (1908) 1. L. R. 80 All 422, 487. 


(4) (1892) I. L R 17 Bom. 612. 

(5) (1905) I. L. R 82 cal. i07T. 

(6) (1906) 1. L. R. 8a Oal. 1278. 
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[467] APPELLATE CRIMINAL. 

Bejore Sir Lawrence E. Jenkins, A. C. I. E„ Chief Justice, and Mr 

Justice Carnduff. 

Barindba Klmar Grose and oi'fEBs v. Emperor. * 

[23rd November, 190:;.] 

Jury, light of trial by-lntirf .rente with the right-Cover, or-General ,n Counci powers 
°f~ Inii ,' an Councils Act (v4, 25 Vic., c. 67. s. 22, proviso—European British subject 
rights of—Waiver—Order oj Lean Government authorising complaint of trtain 
ojfences-Commitment on charge for attar 0 ,fe r ,ce s -j M isdretion, war4 of-Lowt 
Government, powers of-Le legal, on of powers-Charges ogam A members of a seTei 
tociety-Mtsj, inder-tiame transaction-confessions,admissibility of-LLfelsZns 

niace during pence investigation and to Magistrate lubieguer.tly h.lingJauL,- 
Examinationof accusea-ELating statements b„ questions _ Admissions to themlice 
-Handwriting, modes of proof .J-Lompanson of nenawnUng-Lcading questions 
—Criminal tree-, dure Cede (Ait V of 1808) 6 S . 164, 196, 235 239 342 9 364 447 
454, 532 ,-Evidence Act U of 1812, ss 21, 25,29, 47, 67, 77-^^“- 
Conspiracy to wage w 0 r—Ben a l Code (Act XLV of I860), ss. 121, 121-A 

The Criminal Procedure Code, in so far as it inlerfeies with the mode of trial 

A by /,SI 5 A 0 .fr UDOet tte P r °vLo to S. 22 of the Indian Council's 
Act (24 & 2D Yio., c. o I). 

King-Emperor v. Kartih Chandra Butt (1) ioilowed. in the matter nf 
Ameer Khan (2) approved of. J 

An European British subjeot can, uc.dor s. 454 of the Cede, relinquish his 
right to be cieait with ub such. Where the Magistrate explained to such a 
person the nature of the charges framea against him, ami his rights oncer 
ss. 447 ano 45U, ant! then as*ed him whether he claimed to be dealt with as 
sueh and the latter stated that be did not claim the right :_ 

Held , that he had relinquished his right.” 

In re Quiros (3), Queen-Empress v. Grant (4), Queen-Empress ?. Bartlett ( 5 ) 

followed. 


Where an order under s. 196 of the Criminal Procedure Code authorized a 
particular police officer to prefer a complaint of offences under ss. 121-A 
[468] 122, 123 and 124 of the Penal Cede, “ cr w der any other sectiin of the said 
Cone which may be found nppucubit to the case," and the examination of the 

complainant also referred to the same sections :— 

Held, that no complaint order s. 121 of the Penal Code was thereby autho¬ 
rized by the Local Government cr in fact preferred, that tbe Magistrate had no 
power to commit thereunder, and that tbe delect was not oured by a subsequent 
order obtained while the case was before tbe Sessions Court, autberizing a com¬ 
plaint under tbe section which was not in fact maoe thereafter ; nor did b. 532 
of the Criminal Procedure Code apply in such a case. 


Sham Khan's case (6) approved of. 

Queen-Emprtss v Morton (7j, distinguished; and Queen-Empress v. Bal 
Gangadhar Tiiah (8) dissented from. 


The Local Government cannot delegate to any other body or person the 
controlling power and discretion ol determining whether cognizance shall be 
taken by the Court of an ofience mentioned in e. 196 of the Cr.minal Proce¬ 
dure Code, and its judgment must be specifically directed to the particular 
eeotion, and no other, under which the prosecution is to be carried on, and the 
order cr authority should be preceded by a deliberate determination in this 


• Criminal Appeals, Nod. 456, 474, 480 of 1909, against the oonviotions and 
sentences passed by 0. P. Beaohoroft, Additional Sessions Judge of Alipore, dated 
May 6,1909. 


(1) 1909) Unreported. 

(2) (1870) 6 B.L.R. 392 & 459. 

(3) (1880) I. L. B. 6 Cal. 83. 

(4) (1888) 1. L. R. 12 Bom. 561. 


(6) (1892) I.L.B. 16 Mad. 808. 

(6) (1890) Punj. B., Cr. J. No. 16. 
l7) (1884) I. L. R. 8 Bom. 288. 

(b) (I8&7) I. L.‘R, 22 Bom, 112, 
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fe.-Het cider aulhoriz.. g a- complaint under certain specified sections “or 

’ T" •' * J '' ' 6 ‘ «« >i -t neans found Is any 0 nT 0 th« 

tb .n t-.vcrnu e, t, involves a < chg lion wh-ch cat no. be . “ 

1,CC ; ' J ' vtr ' i! i,ll£ 8 ei; to have Lite meateis of ar.orctsoci.lv 
u.th nr he..d-quar.cie in ; n.k.oi.a in .be su. mb*. and it- places of “w ins 

vv V, 1 .V :,a t d C,f " b :o ' ave joined in the unlaw ul enurpti-e and 

rnehieg /f ^°uvHr l " , |p’ , W 5. 0ti * ued 10 ,a fe war or to deprive 

-h saVd-V ««• 

■ •« * V,' j°‘®t- Iri'-i 1 f ht accused on charges unde; ss 121121-A 122 

and Uofdo Penal oce war net lan for n .sjoinn.r of persons or eharge’s 

x as: 

thes» actually goirr op >. .1 n ,u n ir',, V tU ' ^ o1kc ^vcsiifciuiou v,as 

tne p. Pee tenon sent , n 1,lha “ order “Oder s. 1-JO w.-.s obtaaed and 

co.rLw.tnJsses begun;- 1 “° Xt ° U> " ,L ° of the pr.se- 

“ - 'Oei the Code, 

>n .ho course of an m vesMgaticr unde; Ctapw. XIV. ^ 0 ‘ >tUS '‘' U “ WC,e Ukou 
holer the'*'ioqu : iry,* > doL*'not,' i un ! der^s e oc'tion ^lCvJ^oonse^ui'.r'iho'r eo" ?*^*' etv Y i, ^ s 

r: 0 ;r an —° f *- “ d i.r:rA r xTit 

obsT V - *" * h U} ind A *l"« V. 1„M A/.,„. W declared 

6’t;i Aur«:w l'ctvun v. Lmitror 13) distinguished. 

howsuch l:jai^“ Wanr bleSS,0U8 ^ ly ** t'.agislrato who afterwards 

on^ho point". *'** (1< * uJ ^ '• ^ *<"«« U) -coinred orsolefe 

° 0 f ^^r 4 o a“^ iv ** r a °- «-* 

sions. wuei.ee Act as tu mo rolevano) oi acini s- 

y(ian-Awprvss v. A...0, roforrol to. 

ii^vaut” acoit ion unr^irri.T 0 ! V; " ‘ ,Ue ' U -“ , d - S “•><- * --to H 

eeotion 2 y ol the Evidonce Am n,, r, 1 J of the t nminul I’rocoduro cod? or 

question of its voluntarmos ‘ ' 0U8 " SUtb ,t0t 10 m -“er.al on the 

Methods of proving handwriting discussed. 

h4irttes crcte r°‘ 01 ** 

that the disputed writing must itst ,] v , v r/°T \ '* b ^ lrllnitld • aud * seoon-lly, 
person. A con,paris. n cf h, f iV'-.n .* ^ by the S; '“ B 

bazaraous »nd icodcIupivc ird A ;?n ‘ ‘ ta ! inifls * 1,8 u i^tde ot proof, 

sant tuth Iho su l je^ind'wittcmt cmi!!n b i *° ^ m ‘ dc b - Y coi-ver- 

ovidenoo of exports. t0ut 8Ultani e ,rom tl 0 arguments of counsel and 


(‘I U tO) I. . . K. 5 enl. y 5i 
(H) Ubb3jl 1 ,. R 6 All. 2d‘i 
l». (la05j 1. L. 1). 82 Cal. 1086. 


l<) (1- 78| 10 Inn. H. C R. IOC. 
io) (1898) Kntanlal Unrop. Lr. Cas. 879. 
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Phoodee Bibee v. Gcbiw Clmndcr Roy (1) referred bo 

Tho value of expert evidence of handwriting discussed. 

Reg v IlnrvCy (2) referred to 

To constitute an admission, the dooument need not be wri'.fcen by the nartv 

against whom it is need . it is sufficient ,f it is found in his poss e ssior and hi« 

“Y^ 6066 that he a„ t e 0 nst 
0 2 e . theic accuracy: but, unless this is do e, the d came- cannot to used 
Against him a. proof ; f it- cod tents. Wbau conduct would properly R h e rise 
suo1 ? infer6DC e depends on the facts of each case. The meic fact of passes 

° er V% rot .°i T UCh value : ifc ^own to at th o. r con ten ts were 

ecogmzed and adopted '■> t’ e repies elicited or the conduct inspired by them 

The expression ” tr«*s i*.t ” in section 121 of the Penal Code must be 
con,trued in its ornmry sens?, and & conspiracy to wage war, or 'he c llerdm? 
of men; arms an l am mr hion f r f e pu-po e, is n, t wag,eg war ° U 

[470] An agrexneot between two or more persons to do all or any of the un 
lawful acts m ntioned in sect on 124A . f the . enal Code is an ofieoce an the 
fac l ot ths curpose not being io mediate is only material in connect- n with 
sectio \ 95. No proof is necessary of direct meeting or combination nor need 
the persons be br u ht into each oth. r’s presence ; but the agreement m,*y be 
inferred fro ;» circumstances raising a preaua.pt on of a com:, on o* ncer ed plan 
10 carry out t' e unlawful oe ign. Nor is it necessary that all the ,ic use! 
should have joined in the sober, e from i■ s inception 

Eliciting anrwe's from witnesses wh-le under examination in chief or re¬ 
examination, by leading questions, d precated. 

Per CxRNdUFF J. Regard bung had t; the definition of “ proved ” in 
soeb on 3 of the Evidence Act, “ moral conviction.’ provided it is bas, d exclu 
s vel> on evidence th.t is dmissible, is not distingu si.able from “ legal proof ” 

Save when an aroused person is being examined under section 342 of tin 
Criminal Pr cedure Code, there is nothing to p event a Magistrate from elicit 

ing information Rom him by independent enquiry so long as the information 
is voluntarily ; iven 

A sta’emenb by an accused t.» the polhe, whi h te'ls against him but does 
not am un r , tv an admission of guilt, is admiasi le in evid-mce. Each rase 
mu-t be decided as it arises wi'.h refe once lo the question whether th- parti¬ 
cular statement is or i« i»ot a confession. ^ 


Queen V. M< cdcivild (3), Empress v. Inbee Pershad { 4), Queen v. Amir 
Khm \5) and Emperor v. Alahoviea Ebrnhim (0), referred to. 

Queen v. Hurribol’ Chunder Gliose (7), Quccn-E viper or v. Mu theirs ($) Queen 
Empress v. Mfhi- Ah Mullick \0) Impcratnr v Pn.dhannuth «10 ; and Queen- 
Empress v. Joveclmraui (11), dipcu?sed and distinguished. ' v 


Handwriting may, in a’d : t;on to the uauil methods, be pr„ve 1 by circum- 
stauual evidence un-’er section 67 of tie Evidence Act, which prescribes no 
par ioular kind of proof 

Neci Konto Pandit v. Jtiggol tiulhco Chose (12 ), Abdool Aii v. Abdool Ruhmnn 
(13) and Abdului Pom v. 'Jonnibui 14) referred to. 


[Ref : 93 I. C. 149=0 L. 202 1925 A I R, Lah. 446=27 Cr. L. J. 421. European 

Iritish subject—Rights—Waiver—R6f : 74 I. 0. 1C41 50 Cal 089* 27 

< . W. N. 049= 21,Cr. U J S49. Jurisdiction—Sanction : Disc; 42 Mad iso — 

SOM L. J ■ 64 : Fol ; 42 Mad S95 = 37 M. L. J 81 = 51 I. 0. 343- s e f • a* 
I C 851=42 M. L. J 108 ; 92 1. C. 430-'-;; Rang 65=27 Cr. L J 254 ’ 97 
I. 0. 51 = 4 Rang. 181; Confession—Admissibi ity : Ref: 38 Bom 156'-25 
C. W. N 773; 62 I. G. 578 ; 75 I. C. 70-46 Bom. 961 ; 86 X. C 410 ’ 26 
Cr. L. J. 778 ; 50 Bom 314; 49 Cal 107 ; Handwriting—Proof—Diss * ;5 I C 


(1) (1874) 22 W. R. 272. 

(2) (1969) 11 Cox. C. C. 546. 

(3) (1872) 10 B L. R. Ap >. 2. 

(4) (1881) I L. R. 6 Gal. 5S0. 

(5) (1871) 9 B. L. R. 36, 72. 

(6) (1903) 5 Bom. Law Rep. 312. 
i?) (1876) I;L. R. 1 Cal. 207. 


(S) (lu«4) I. L. R. 10 Cal. 1022 

(9 (1-84) I. L. R. 15 Gal. 589 
U0) (18811 I. L. R. 6 Bom. 34* 
(11. (1 94) I. L. R. 19 Bom 368. 

(12) (1874) 12 B. L. R. App 18 

(13) (1S74) 21 W. R.429 ' 

(14) (1887) I. L. R. 11 Bom. 690. 
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608=4S I. C. 66 ; Ref : 66 I. (J 774=64 ('. L. J 873. Fol: 89 Gal’ 119 ■ tj' 
15 C. L. J. 517=16 0. W. N. 1105; Ref: 76 I. C. 630=25 0 L J mn-i 
Rans.604; 90 I. 0. 706= 26 Cr. L. J. 1. 02: 92 1.0.419 27 Cr l’i 
C omplaint : Ref: 67 I 0. 337 -2 L L. J 707 ; 84 I. 0. 245=26 Or L ; oA' 
_ 93 1. C. 967 28 Bom. L. R. 272 27 Or. L. }. 503.] 

37 0.467=14 1 he case for the prosecution was briefly as follows. About 1904 the 

=7 W j 1 'c 1 35s appellant) Barindra Kumar Gho-:e, wbo was one of the mainsprings of the 
= 11 Cr L J a * le 8 ed conspiracy, commence preaching the doctrines of political indenen 
453 . ‘ donee throughout Bengal. He went about from district to dishriofc for 
about two years, teaching the gospel of independ nco, and started gymna¬ 
siums for [47l] physical culture and the study of politics. After a short 
sojourn in Baroda he returned to Bengal, convinced that a purely uolitioal 
propaganda would not avail, and that tho people must be trained spiritually 
to face dangers. In 1905 came the partition of Bengal and its concomitant 
resultants, the madeshi and boycott agitations, and Barindra determined to 
utilise the movement and to adapt it to his own political ends as a fresh 
lever to work on the minds of tho people. He began a system of recruit 
ment of a band of impressionable youths imbued with the principles of 

S" “ d *"* °', *» »o‘ta-country, epd prepared t.o'Z.H* 
aims by any means, ho vevor violent, and even to saorifice their lives at 
the paramoun, call of duty. He with two others started the " Jugantar ” 
newspaper as a channel for the dissemination of seditious doctrines but 
after a year and a half he gave it up and again took to recruiting \ s^ret 
some y was formed for the overthrow of the British Government which 
had its head-quarters at a garden house in 32, Muraripuker Road Marik 

a.; szs&zjzz, az z°. d I y V s 

»floction and disoontooVworT“Z“' and ,l, » t “d 

Money to dolray tho e*pe“e‘T,.ii“f* , “ s * BHtl*. 
robbery, bombs and other explosives prom H « b °, ° 1 bUmed b ? 
were to he trained in warlike exercises tbe >' 0llth of the country 

effectuate the revolution by force of arms Mks™^ proparatlon made 
sow revolutionary idoas broadcast a, llnn “ti M,ss ! onan <- s were ?ent out to 
newspapers secured to eduoato the mis ° the people ' and tlla aid of certain 
Bhandar " orginally started in 1904 a t* Uue Clllfc ' Tho “ Gk ^a 
gamed over, and ultimately, i n the guise 0 f PU ‘° co “ meroial oonoern, was 

devoted itself chiefly to the circulation t? ‘‘?“ noral 1 fcradia S company, it 

various seoret agencies in different t t ' f dltl0 ” ! ' 1'torature, assisted by 

[472] collected large quantiMes o .t ° ( ^ Couatr >’ The conspirators 

materials or accessories connected with bh 1 l' mmun, ^ lon a °d explosives, and 
in the Maniktolla garden liouso ' manufaetiurt? . and stored them 

covered the extenc^of fchfs soottand^t 0 ^’"^' 011 Deparfcment fir ^ dis- 

bowover asoortained till December wlm! * wo,bm g s - Nothing further was, 

quonco of tho abortive attempt to’vmni- ’^^'Sutions were made in oon9e- 

at Naraingarh on tho Bengal-Nagpur 1 '- l Ijh ut,t ' nan t-Governor‘s train 

conspirators systematically was tak-An^ " a ^' ^*’0 task of shadowing the 

speoial doteotivo polioo offioors and sninc” u ^ * clcse observation by 

ticularly at the garden house, at, their nl ^ ° D tbeir mov0 ments, par- 

Calcutta, and at the oflicos of the "Xav^ir" rcnd0z ' T ous in the town of 

avasaktt newspaper. The vigUanoe 
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of the polioe was redoubled after the bomb outrage, on 11th Maroh 1908, 
in the bouse of the Mayor of Cbandernagore, who had shortly before pro¬ 
hibited political meetings in the town, and when warning was received on 
the 20th April of designs against the life of Mr. Kingsford, the Sessions 
Judge of Mozufferpore, who had incurred the hatred of the conspirators 
by his sentences on certain offenders while he was the Chief Presidency 
Magistrate of Calcutta. 

On the 30th April occurred the assassination of Mrs. and Miss Kennedy 
at Mozufferpore by aSbomb, and it precipitated the action of the police. 
Accordingly, in the early morning of the 2nd May, armed with searoh 
warrants, they entered the garden and the suspected bouses in town, 
arrested the inmates and took possession of all the documents, including 
cyclostyle copies of a book on explosives, and the other articles, bombs and 
materials used for explosives, together with a quantity of arms and 
ammunition, found on the several premises searched. Fourteen accused 
persons, including the seven appellants, were arrested at 32 Muraripukur 
Road, and others at 38*4 Raja Nava Kissen s Street, 15 Gopi Mohun 
Dutt*s Lane, and at 48 Grey Street in Calcutta. Search lists were pre¬ 
pared partly on the spot and partly at the thana. 
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On the 3rd May Mr. Birley, the officiating District Magistrate 
of the 24th-Parganas, withdrew the case of the accused arrested 
[473] at 32 Muraripukur Road from the cognizance of the Deputy 
Magistrate of Sealdah to his own Court under section 528 of the Criminal 
Procedure Code. On the next day 14 persons were put up before him, 
and he, after recording the confessions of Barindra Kumar Ghose, Ullaskar 
Dutt, Upendra Nath Banerjee, Indu Bhusan Roy and Bibhuti Bhusan 
Sircar, remanded them to jail till the 18th May for the completion of the 
investigation. On the next day the confessions of one of the 14, and of 
Norendra Nath Gossami who was brought in, were taken, and the accused 
remanded to jail till the same date. Seven new accused were then placed 
before him and similarly sent to jail. On the 6th and 7th. certain of the 
accused were remanded to police custody for 24 hours for the purposes of 
the investigations then going on. Between the 11th and the 16th several 
other accused were produced before the Magistrate under arrest, and 
remanded till the same date after their statements had been recorded. 
The aooused who had been arrested in Calcutta and placed before a Presi¬ 
dency Magistrate, were also in the meantime put up before Mr. Birley 

and remanded. 

On the 17th May Puma Chandra Biswas, Inspector of Polioe in the 
Criminal investigation Department, submitted a First Information report 
to .Mr Birley, giving a short history of the discovery of the existence of 
the secret sooiety. the police measures taken, and mentioning the places 
of meetings of the conspirators, the searches and arrest of the accused at 
these and other places on reoeipt of the news of the Mozufferpore out¬ 
rage the names of the accused and the facts ascertained by the confessions 
of come of them, and concluded as follows “In consideration of the facts 
already discovered, I submit this First Information report, charging 
the members of this secret seciety under sections 143, 145, 150, 167, 
121 121A 122 123 and 124, Indian Penal Code.” Attached to the 
report was’a list’of the accused. On the same day sanotion was granted 
by the Government of Bengal in terms set fourth in the judgment of the 

learned Chief Justioe. 
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4aM The preliminary inquiry against the accused commenced before Mr. 

— amined-in-ohief. On objection taken that the complaiDant had not been 
Appellate firsb examined, the Magistrate, on the nest day, noted at the foot ot the 
Gbiminal. list o{ acoused attached to the First Information the following .- 

87 0 *467—14 This is treated as a petition of complaint, and the petitioner is orally 

0 W. "ill! examined on solemn affirmation.” Puma Chandra Biswas was examined 

— 7 I. 0. 359 and deposed in the following terms : - 

=11 4 B 3 L ' J - Sanction has baen given to me by the Government of Bengal Uendered ana 

marked Ex 1) to prosecute certain persons u -der ss. 121 A., 122, 123 and l r. 

I oomplbined against [33 accused n%med]. These people are all accused of or 6 ail ! 9 ‘^ 
agaog for the purpose of waging war against the Government and overawing the 

Government by meaaa of criminal foroe. 

The witness who had been examined in part was then re-examined 
de novo. On the 20th May Sushil Chunder Son was arrested and two 
others, Hem Chunder and Bareadra Kumar Sen. On the next two days 
12 prosecution witnesses were examined by Mr. Birley, and the oase 
adjourned to the 6th June, under seotion 344 of the Cole, as it a PP ea ™ d 
likely that) further evidence might be obtained by the remand. Unthe 
23rd May sanction in identical terms as in the former one was granted by 
the Local Government in respect of the new accused, and a complaint 
made before the Joint Magistrate against them on the 3rd June, which was 
withdrawn by Mr. Birley to his own file on the 6th. The oomplainant 
and all the prosecution witnesses wore examined afiosh, and the inquiry 
proceeded. The aocused now before the Magistrate constituted the first 

On the 13th August Mr. Birley asked Barindra Kumar Ghose whe¬ 
ther he olaimed the certificate, alleging his birth at Croydon, England, 
produced as being his. On the answer being in the affirmative, he next 
asked him, under seotion 454 of the Criminal Procedure Code,^whether he 
olaimed to be dealt with as a European British subjeot, explaining sections 
447 and 450, but giving him time till the 15th to consider the matter. 

On the 19th August the Magistrate recorded the following note in 


the order-sheet:— 

I have informed Barindra Kumar Ghose that he will bo tried for abetment of 
murder, and explained that, if he claims his ri K hts as a Europaan British subjoot, be 
will be tried by tha High Court, and if not, he will bo triod by the Sossions Court. 
He says he doe? not claim the right- 

[475] Pie then committed Barindra to the Sessions Court for abet¬ 
ment of murder, and the others under sections 121, 121A and 123, declin¬ 
ing the application of the prosecution to commit the former also under the 
same seotions. Barindra then obtained an order from the High Court 
directing his discharge, or commitment with the other acoused on the 
same oharges. Accordingly, on the 2nd September, Mr. Birley com¬ 
mitted him, recording the following order 

The High Court have ordered mo cither to discharge Barindra Kumar Ghoae ot 
oommit him uuder ss. Til, 12U and T23, I. P 0. I have informed him that I am 
going to oharge bun under ss. 121, 121A and 123, I. P C., and asked him whether he 
intends to claim his rights as a European British subject He s*ys that he does not 
wish to claim hie rights. Aooordingly he is obargel under ss. 121, 121A and 128, 
I. p. C., and committed for trial 


In the moan time, on the 10th June, Debahrata Bose was brought in 
and remanded to jail by Mr. Birloy till the 25th, on tho statement of the 
Police Inspector that there was evidence of accomplices with correspon- 


906 



Vil] 


BARlNDRA KOMAR GH08E V. EMPEROR 


37 Cal 476 


dence raising a suspicion of his membership with the secret society. On 
the 22nd several other accused were produced and remanded by the not 58 
Magistrate to the 8th July. On the 25th be took cognizance against —1- 
L'ebabra'a under sections 121, 121A, 122 and 123 of the Indian Penal 

Code, authority to prosecute him having been received previously from the 
Local Government. He was then reminded till the 8th July, as also the 87 clfSteU 
prisoners brought in between these dates. On the 9th July a complaint C. W N. 1114 
under authority of the Local Government was made by Purna Chunder =7 I. 6. 3S9 

Biswas, and the Magistrate took cognizance against those who had been =il L ‘ J - 

brought in since the 22nd June. He adjourned the case to the 21st July 5S8 ‘ 
and again to the 5th August, on which date a fresh complaint was filed 
under authority against those brought in after the 9th July. The inquiry 
was postponed to the 24th August, when a complaint with authority was 
made against all the accused under section 121, Indian Penal Code, in 
addition to the sections mentioned in the previous complaints and orders 
of the Local Government, and the Magistrate took cognizanoe thereon 
and proceeded with the inquiry. This was the second batch of accused 
All but two were finally committed on the same charges as the first batch 

[476] On the 19th October the trial of the two batches of prisoners' 
numbering 37, came on before Mr. Beachcroft, the Additional Sessions 
Judge of Alipore, with the aid of two assessors. Various legal objections 
were taken to the proceedings before the committing offioer by the defence 

including the want of a complaint under authority under section 121 
of the Indian Penal Code. 

Mr. Eardley Norton, who appeared for the prosecution, informed 
the Judge that he would file a fresh order of the Local Government with 
respect to that offence, though he did not admit that the original order 
was insufficient. He subsequently produced an undated order, signed by 
Mr. F. W. Duke, Chief Secretary to the Government of Bengal, in terms 
of that of the 17th May, adding section 121 of the Indian Penal Code to 
the sections mentioned in the earlier authority, The charges were 
remodelled with slight alterations on the 12th February 1909, and stood 
as follows:— 


1st . That you (named*. on or about the 19 months proceeding the 16th May 
1908, at various place* in Bengal, including 32 Muraripukur Boad, Maniktolla, 
waged war againn the King-Emperor and thereby committed an offence under s. 121* 
T. P. 0. within my cognizance. ' 9 

2nd. That you.Maniktolla {repeating the words cf the first head of iharge) 

attempted to wage war agdnst the King-Emperor, and thereby committed an offpnnA 
under s. 121 I. P. 0. 

3rd That you.Maniktolla (as in the first head) abetted one another and 

other jersons in waging war against the King-Emperor, and thereby committed an 
offence under s 1211. P. 0. 

4 th. That you.Maniktolla {as in the first head) conspired amongst your¬ 

selves and with other persons to commit all or any offence under s. 121 I. p. (j. as 
set forth above, and tbereby committed an offence under e. 121A, I P. 0. * ’ 

6 th. That you.Maniktolla {as in the first head) conspired amongst your¬ 

selves and wivh other 'persons to deprive the King-Emperor of the sovereignty 
of British India or part thereof, and thereby committed an offenoe under s 121A 

I. P. 0. ’ 

^ 6th. That you.Maniktolla (as in the first head) conspired amongst your¬ 

selves and with other persons to overawe by criminal force the Government of India 
or the Ijooal Government of Bengal, and thereby committed an offence under s. 121A, 
I. P. 0, 

7 th. That you.Maniktolla {as in the first head) coWeoM men and arms 

ot ammunition or otherwise prepared to wage war with the intention of either waging 
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O. being prepared to wage war against the King-Emperor, and thereby commUteS an 
oflenoo under s. 122. I. P. 0. , . 

-Jir •» ** >»■. z.'™ "Lrr'SASS! 

21? ot’auch war, and thereby commuted 

f S.?SS“ prisoners were recorded by Mr. Birley and pur- 

=7 1 0 359 .nrted to have been taken under section 164 of the Criminal Procedure 
’ U -*• Code ¥heywererecoi dedin the form of question and answer, except 

**• to *2ZZ ol nibhuti. ,n Which to <!»«“<>“ 

Before taking down the statements, the Magistrate first asked eaoh 
misoner if be wished to make a statement, and then cautioned him 
that his statement was being made before a Magistrate and would be 
admissible in evidence against him. He next asked most of the 
accused if their statements "were made voluntarily, or had ny 
vressure been put ” on them to make them. He varied this form of the 
question, in some instances, by asking the accused has any one ootn- 
pelled you to say anything." or have the police Mtreatulyou in 
order to get you to make a statement: or has any one taught you to 
say anything by force," or “ have th police oppressed you .n any way. 

The next question he put the accused was what have ? 0U J° say 
or “what is your history,” or, in the case of accused who said they 

had already stated what they wished in a written statement, hav^you 

any objection to making that statement to me here. Then followed the 
confessional statements of the accused. During the making of the state¬ 
ments the Magistrate interposed and put supplementary questions to the 
prisoners about matters or persons already mentioned by them, or to elioit 
fresh information regarding the details of the conspiracy, its operations 
and the connection ol other persons therewith. The memorandum requir¬ 
ed by section 164 was duly attached to the reoord of each oonfes ion and 
the necessary signatures affixed. At the foot of the reoord of the first 
confession, viz., that of Barindra, the Magistrate appended a note that 
"the statement was rccoidtd between 3 and 6 p.ro. Accused was guarasa 
by two constables of the Bengal Police and not by the Calcutta Police 
constab.es who brought him. No other police officer was present »» Court. 
Two of the acoused, Sudhir Kumar Sirkai and Krishna Jiban banyal, 

retraoted their confessions before the Committing [478] Magistrate, 
alleging police pressure, but the others resiled only at the commencement 

of the Sessions trial and without assigning any reasons. 

One of the appellants, Barendra Chundet Sen, was arrested on 
suspicion at his father’s house in Sylhet. During the searoh of the 
premises by Mr. Kemp, Deputy Superintendent of Polioe, under the 
authority of two warrants issued under the Arms Act and the explosives 
Act he found a canvas bag containing a paoket of powder whioh he took 
out and plaoed on the ground. Barendra pioked it up hurriedly, where¬ 
upon Mr. Kemp snatched it away and asked what it was. The prisoner 
correotly named the ingredients of the powder, and, according to one polioe 
witness, said "he had made it,” adding it is not on explosive !/«*.«* 
according to another he explained that it was a kind of powder made by 
himself and that he had been preparing it as an experiment to see whether 
it acted as an explosive or not." The powder was on examination found 

to contain sulphide of lead, on unusual ingredient whioh was also disoov- 
» . __nc^ Kv t.ViA nnnsnirators at the Harrison Hoad house 
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w ■ VW*. 1UI 

and in the Chandernagore bomb. There ro u. u 
two, of the note-books seized by Mr Kemn fln d t-h & ^ j S ° one ’ ^ D °t 
both had been written by him. These note’ h aC9USed admitted that 

making bombs, copied from a book found^t LTh' H ned * f° r “ ula for 
conspiracy, and also detailed notes regard,ne fhe! ^-^era of the 
composjtion of high explosives and blasting agents faken^ 105 * “ ses ’ f and the 
Hand-book of Modern Explosives” by Eisslar a J* ^ , fr ° m the 
disinterred from an iron tank buried in fcho 0 *^ ’ u C ° Py °* wilio ^ Wa s 

. powder and note-books were mainly^rall^™ The packet of 

proving his connection with the conspiracy by the pros6cu tion as 

purporting to be signed by “Sri Barendra PhS appeared that a letter 
Ara,binda Ghose, dated the 26th April 1908 was S'*!, lntended for 
garden, a n d a postal receipt f or a mone’v „ found ln the Maniktolla 
Barendra Chandra Sen” on the 28th to Ar.k-'j 61 ^ S- sent hy 

ment for the same, was discovered by Mr K ftblnda \ with an acknowledg- 
and Barendra, on being questioned v ? P the Sylhefc «Woh, 
[479j coming from Calcutta he had borrow™' that " when 

brother of Arabmda and that " on his ret f ' b T °^ Barindra < the 
had remitted the 8 rupees by money order to BaJ°T » his peoplB 

showed that the prisoner ^l7n\Zch f*™* 

conspiracy. -oarindra, the leader of the 

The findings of the Assessors and the SaQQinnc t j 

oETjSS” ““ “-*■ E6 ‘ “ t “ «» *^3 , S« , iii , £X 

Chunder Mocker fee tor Barindra Kumar Ghose and\lllsk« Dmt “ 

Sui at Chundev Sen. Jj&bu Mahtni m. ^ 

Narendra Nath Sen and Babu Bamesh Chunder t Gh * tter i ee > B *bu, 
Banerjee and others. thunder Sen, for Bpendra Nath 

Mr Chakravarti, Mr. B. K. Lahiri, Babu Dasharathi , D , 
Manmatha Mookerjee and Babu Debendra NnZf rn. Sanyal, Babu 
Indra Nath Nundy. ” Narain Bhattacharjee, for 

M r : Eardley Norton, Mr. Stokes, Babu Atulva Ph*™ D 
Babu Birbhusan Dutt, for the Crown. ‘ Char an Bose and 

Jenkins C. J. The appellant, Ashok Chandra Nandv^hal^ j 
since the institution of these appeals, there are at present beforeth! P*®? 

18 appellants, all of whom have been oonvioted under Pharai-m v ;^ 9 ? ourt 
Indian Penal Code of offences against the State. Two of the 1 the 
Barindra Kumar Ghose and Ullaskar Dutt, were oonvLted appelIan,is - 
tions 121 , 121A and 122 of the Indian Penal Code andTen','° d9r S0O ‘ 
eight of them, i.e„ Indra Nath Nandi, Upendra Nath pu' . oed to death; 
Bhusan SI,..,, Hrishik.sh JUpJiW. £S£ SL SiS"’., ?, ikh .““ 

Nath Bose. Hem Chandra Das and Barendra Chandra Sen were ? 
under seotions 121 , 121 A., 122 of the Indian Penal Code Tnd , - 

to transporation for life ; Abinash Chandra Bhattachariea ^ ntenoed 
under seotions 121 and 12 lA of the Indian Penal Code and « ? onvi0,led 
transportation for life : Indu Bhushan Roy [480] was eonv ?^ 06 ^ 0 
sactmns 121A and 122 and sentenced to transportation for ,f a l 
Chandra Maulik, Sisir Kumar Ghose and Nirapada R oy were oo’nJ5 
under seotions 121A and 122 of the Indian Penal Code and sentenS 
to transportation for ten years; Sushil Kumar Sen and Bal Krishna Hart 
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lm Kane were amictad under section 1S1A ol the Indian Penal Cod. and 

L Q-antencpd fo <?even years’ transportation, and Krishna Jiban bany 1 v?a 

S ' convicted under^otion MIA oi the Indian Pena. Code and .».e»c.d to 
appellate onQ year ’s ,igorous imprisonment. On all, except the last three, the 
CB'MUJAI. additioQal p0nalty has been imposed of forfeiture the ! r J^ 

87 C. 407=14 appellants we so convicted and senkenoed by the Adjitiwri 
0. W.H. 1H4 Judge of Alipore, who beard the ease with Assessors. Bo ^ the ^ S ™ 

= 7 l- °-»? considered the appellants, Barindra Kumar Ghose, Bl ) as ^ ar „ 

=11 m Upendra Nath Banerjeo, Bibhuti Bhusan Sircar, Bn *ikesh KawW, 

M3 ‘ Hem Chandra Las and Indu Bhushan Roy guilty of an offence under 
section 122 of the Indian Penal Code, and to one of them ^appeared that 
another of the appellants, Pares Chandra Mauhk, was guilty under the 
same section. But in no other case did either Assessor deem the gu, t 
of the accused to be established on any of the charges preferred against 
them, though one of them considered Abinash guilty under section 124A. 

The Prosecution story may be briefly stated. According to it, the 
appellant, Barindra Kumar Ghose, has throughout been the master mind; 
he conceived the scheme, he designed the means, and ho inspired the 

work. As far back as 1903 or 1904 he began what he believed to be his 
mission of preaching throughout Bengal the independence of India. 
Then he returned for a while to Baroda, where his brother, Arabinda 
Ghose, was a professor in the Gaekwar's College. In 1905 oame^the par l- 
bion of Bengal, whioh, according to the oase for the Crown, was unques¬ 
tionably a landmark in this attempted revolution,’' and was used in its 
promotion. This is bow it has been described by the learned counsel for 
the Crown in its bearing on the present oase. “Those who used this engine 
[481] regarded it from this point of view-that it was a line of demarca¬ 

tion between a population who were the same in kindred, faith, colour, 
caste creed and sympathies. They said an unnecessary line of demarcation 
had been drawn, and that the effect of it had been to sever people who 
had a common point of viow.” Then, after a reference to tho Jugantar 
newspaper whioh has played a large pait, it is said, in preparing the 
minds of the youth of Bongal to receive the insidious dootrines of rebellion, 
he proceeded “ The partition would, therefore, lend an additional tone 
to their invectives in this paper, and from that point of view they could 
understand why it was that the 16th October had always been regarded 
as a day of humiliation and prayer. Those who used it had reoognised 
the full value of the partition as a fresh lever to work on the minds of the 
people ” And so, according to the theory of the Crown, the partition 
induced a state of mind in the young men of Bengal ready to receive the 
dootrines of independence whioh the Jugantar inoessantly preached. 
Then it is said, Barin, who had thus doxterously utilized the opportunities 
that o'ame in his way, began a scheme of recruitment, whereby he sought 
to attract to himself and his purposes a band of youths inspired with deep 
religious fervour, and indoctrinated with the principles of absolute discip¬ 
line self-negation and intense love of tho mother oountry, whioh would 
lead them willingly to lay down their lives at what they were taught to 
regard as a paramount call of duty. Ultimately, the prosecution case is, 
a sooiety was created on those lines, having for its aim the overthrow 
of the present form of Government, and ready to effect its purpose even 
by waging war against the King. This sooiety, it is said had its head¬ 
quarters at No. 32, Muraripukur Road in the suburbs of Caloutta, to whioh 
I will hereafter refer as the Garden, and it also had, what have been 
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s£££"H£ S SEcS : smt-slss 

«h.Uh ey with oto, known 2,??,*““ *“• Eng i 

6 “"v. *- JMrXd * .S™S y K“' Eritish ‘ 5 

lw«ly 0 months pS^th/ ShfVwsy'wJa "’ rS !f.f “ about 
offences charged is laid at "various places inR , ■ ^ the Scene of 
pukur Road.” plaC6S 1D Ben g al including 32. Murari- 

It is said that the police oame to hear nf fu . , 

firstmQctoher 1907, and then in January 1908 wl*^ ifcs "“kings 

after a close observation was keptTn their ^ !° clot y began, and there- 
places, and in particular the Garden 15 rw ements between various 
Harrison Road, 4, Harrison CNf'w M r° hUn Dutb ' s Lane . 134 
Krishna Street, and 48, Grey Street,’ all of which ?S'^ Raja Nava 

in the town of Calcutta. The action of the II it’ 6XCepfc fche Gardan . are 
murder, on the 30th of April 1908, at Mozuffernor* f f pre< ? lpifcafced by the 

Miss Kennedy, by the throwing of a bomb, the ouior tsT ^ Mrs ’ and 
Bose and Profulla Chaki, of whom the first has bm ° g K budi-R am 

of the law, while the other escaped punishment hv ^ 0xt ^ 0me P^alty 
as he was on the point of arrest. This shocking / c °mmitt,ng suicide 

early morning of the 2nd of May, armed with P ° lice - in the 

Garden and the several places of conspiracy in Cailff*’ ent6red the 
inmates, and took possession of the documents and articles they ^ 

Of the appellants, Barindra Kumar Ghose T n d,, ru„ oU t-, 

kar Dutt, Upendra Nath Banerjee, Sisir Kumar Ghoso p D R °n G1Ias ' 

Maulik and Bibbu.i Bhusan Sir.., were «,”w .Uht ° b *5' ir * 

Chandra Das at 38-4, Raja Nava Kiss.. Stre.t; Ntr.v„J, R™ IT,: I em 

Mohan Dutt's Lane ; and Abinash Chandra Bhattanhari E 'l c, Gopi 
Nath Bose at 48, Grey Street. Jee and Shailendra 

[483] The remaining seven appellants were suhq* 

Sudhir Kumar Sircar on the 10th of May at Khulna Hr?shl k* l T 6S -^ d ’ 
on the 10th of May at Chatra, Barendra Chandra Sen ft nd S i-,^ DJ ‘ lal 
Sen on the 15th of May at Baniachang in Syihet Krishnn t k ' ? umar 
on the 16th of May at Kansat, Indra Nath Nandi on the T SaByal 

37, College Street, Caloutta, and Bal Krishna Hari Kane n £ 1 °* in" 0 at 
July at Nagpur. On the 4th of May Barin, In du bJSSL ?CMTV 
Dutt, Upendra Nath Banerjee and Bibhuti Bhusan Sirnar m ^ V! , kar 
sionstoMr. Birley, the District Magistrate of the 

lith of May Sudhir Kumar Sircar, and on the 16th of May Krishn^r^ 6 
Sanyal, made statements to him. Mr. Birley purported hna J ‘ ba ° 
these under section 164 of the Criminal Procedure Code record all 

In support of the appeals before us the appellants i,.™ ... 

the convictions are bad in law, and further that they are not 
the evidence on the record. In a oase so voluminous innumemhll ed by 
ments would naturally arise on one side and the other, and though m®*' 
from their transient character must pass unnoticed in ’ this judgment 
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<ono have been carefully considered and weighed. First then, I will deal with 
Nov. 23. the several legal objections that have been advanced against the convio- 

— toons now under appeal. , . , . . . , , 

Appellate X need nob discuss at length the contention that the right to trial by 

OBIMINAL. • could notj be taken away by the Criminal Procedure Code. The 

OW-li argument rests on the proviso to section 22 of the Indian Councils Act 
W N 1114 1861 whereby it is declared that the Governor-General in Council shall not 
7-1.0. 8B9 have the power of making any law which may affect any part of the 
H Cr L - * unwritten laws or constitution of the United Kingdom of Great Britian 
“ ' and Irelend whereon may depend in any degree the allegiance of any 

person to the Crown of the Kingdom. 

But the point has been determined adversely to Mr. Das contention 

in a recent decision of this Court by which we are bound ; therefore, we 
must overrule this objection. 

The next objection taken is that Barin being a European British 
subject the Magistrate was bound to commit him to [484] the High Court 
in accordance with the provisions of seotion 447 of the Criminal Procedure 
Code, and that the rest of the aooused should have been similarly com¬ 
mitted in compliance with seotion 452. 

Criminal proceedings against European British subjeots are regulated 
by Chapter XXXIII of the Criminal Procedure Code, and provision is 
made in that Chapter for the tribunal before whioh a person answering 
that description can be tried and as to the sentenoe that may bo passed. 
It is oonoeded by the Crown that it beoame apparent on the face of the 
proceedings in the course of the inquiry before the Committing Magistrate 
that Barindra Kumar Ghose was an European British subjeot, but it has 
been held that he waived his right to be treated as suoh. This, it is con¬ 
tended by Mr. Das, is erroneous. 

Section 447 provides that: “ (i) When an European British subjeot 
is aooused of an offenoe before a Magistrate, and suoh offenoe oannot, in 
the opinion of suoh Magistrate, be adequately punished by him, and is not 
punishable with death or with transportation for life, suoh Magistrate shall, 
if he thinks that the aooused ought to be committed, oommit him to the 
Court of Session, or, in the case of a Presidency Magistrate, to the High 

Court.” , . 

" (ii) When the offenoe whioh appears to have been committed is 

punishable with death or with transportation for life, the commitment 

shall be to the High Court." 

Seobion 449 (i) is in these terms: “Notwithstanding anything con¬ 
tained in seotion 81, no Court of Session shall pass on any European 
British subjeot any sentenoe other than a sentenoe of imprisonment for a 
term whioh may extend to one year, or hue, or both. 

Seotion 452-enaots that: “ In any oase in whioh an European British 
subjeot is aooused jointly with a person not being an European British 
subjeot, and suoh European British subjeot is committed for trial b fore a 
High Court or Court of Session, such subjeot and person may be tried 
together, and tho procedure on the trial shall be the same as it would 
[485] have been had the European British subject beon tried separately: 

“ Provided that, if the European British subjeot requires under seotion 
450 to be tried by a mixod jury, or by a mixed set of assessors, and the 
person not being an European Biitish subjeot requires that be shall 
be tried separately, the lattor person shall be tried separately, in accor¬ 
dance with the provision of Chapter XXIII." 
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i • B f t u h6 j ‘V S provided by section 453 that: (i) “ When anv nar<«n 

i”««v^ssfis: “ 5^ r jrfiT’jS’S: 

accordingly. If any such person is convicted by such Magistrate and 

app«ls from su* ooo»ioti„ n , a» bordoo of proving 6h». Ih6 £Sr.”s 
said decision was wrong shall lie upon him/' iuagisuraDe s 

before^ihlTwT^ U ° h P8rS °? * C u 0mmitbed b ? bh * Magistrate for trial 
rlLif f | 0SSlon » a ° d such P 0rs °n before such Court claims to 

further enquiry, if any, as it thinks fit, decide whether he is Jr n i !n 
European British subject, and shall deal with him accordingly I? heTs 
convicted by such Court and appeals from such conviction the It 

pr0V1 r “. g «“*** ( 5 Ur n S said , d f ision was wron g shall lie upon him. 1 ’ 

ha is not an European British subjeot, such decision shall form a ground 
of appeal from the sentence or order passed in such trial " g 

While under section 454 (i), “ If an European British subient ,w 
not dam to be dealt with as such by the Magistrate before whom h a is 
tried or by whom he is committed, or if, when suoh olaim has hoar, 

0/?/’ aD f ^f 110 // h r' the 00mm 'tting Magistrate, it is not 

be held to have relinquished his right to be dealt with as Ch EuroSan 

British subjeot and shall not assert it in any subsequent stage of^ha 
same case. 6 ° 

(H) “ Unless the Magistrate has reason to believe that anv nersen 
brought before him is not an European British subjeot, the Magistrate 
shall ask such person whether he is such a subject, or not.” 6 

On the strength of these sections, it is contended (i) that Barindra 
Kumar Ghose could only be committed to the High Court, (ii) that his 
oo-accused too oould only have been so committed, (iii) that there could 
be no waiver of a want of jurisdiction apparent on the faoe of the proceed 
jngs, (iv) that sections 453 and 454 could have no application where as 
here, the status of European British subject is manifest and not open to 
doubt, (v) that there has been no waiver by Barindra, (vi) that if there 
was a waiver in faot, then it was not after he was made fully acquaint¬ 
ed with all that he was giving up, and (vii) that in any case there was 
no waiver by his co-aooused. 

Though I recognise the force of Mr. Das’ arguments, I hold that on 
the first four points we are concluded by the decision of a Bench of this 
Court in In the matter of Quiros (1). and I do not think what was then 
said oan be regarded as mere obiter dictum. What is obiter dictum is 
sometimes difficult to decide, but a valuable guide to the solution of this 
difficulty is furnished by Lord Halsbury L. 0. in Watt v. Assets Co (2) 
at page 330, where he said—*' When a learned Judge is giving his views 
why this or that does not oome within the meaning of the law which 
makes a thing inoperative, and when he distinguishes the oase before him 
by pointing out there was no fraud, and, therefore, the fraud imputed did 
not exist. I vely much doubt whether that is one of those things 


(1) (1880) I. £|. R. 6 Gal. 88. 


(2) [1905] A. 0. 817, 830. 
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1909 which can be described as a mere obiter dictum. It is part of the 
NOV. 29. law which is guiding his judgment and parb of the law he is bound 
Appellate to expound in the judgment he is pronouncing.” In the light of 

SOaiMiNAL. these remaps, I am of opinion that what was said in the course of the 

•- judgment in In the matter of Quiros (1) is more than mere obiter dictum : 

37 0. 467=14 it was an exposition of the law necessary for the judgment then pronounc- 
=s7^i *0*359 6 ^‘ Moreover, what was then said has been repeatedly adopted as the 
=11 Or. L. J. k as ' s of subsequent decisions ; and we further find that since the judgment 
453. in In the matter of Quiros (I) the language on which it was based has been 
repeated in the Criminal Procedure Codes of 1882 and 1898, and this is a 
legislative recognition which we cannot disregard. In the light of this 
decision, I am of opinion that Barin could relinquish his right to be dealt 
with as a European British subjeot, and on the faots I hold that he 
actually did relinquish this right. From this it follows that the plea is 
of no avail either to Barin or his co-accused, and that the Court of Session 
had complete jurisdiction to dispose of the oase. 

It is next argued that there was no jurisdiction to take cognizance of 
the several offences of which the accused have been found guilty, that is to 
say, of offenoes under sections 121, 121A and 122 of the Indian Penal Code. 

It is provided by section 196 of the Code of Criminal Procedure that 
no Court shall take cognizance of any offence punishable under Chapter VI 

of the Indian Penal Code.unless upon complaint made by 

order of, or under authority from, the Governor General in Council, the 
Local Government, or by some offioer empowered by the Governor General 
in Council in this behalf. The authority in this case has proceeded from 
the Local Government. This objection has been taken on behalf of the 
appellants belonging to what has been called the first batch, against whom 
a oomplaint was preferred under the ordor or authority of the Local 
Government on the 17th of May 1908 (Exhibit I). It is in these terms— 
“Whereas it has been made to appear to His Honour the Lieutenant-Go¬ 
vernor of Bengal that there is reason to believe that during a period com¬ 
mencing from about the 16th October 1905 to date [488] at Maniktollah 
(32 Muraripukur Road), Calcutta, and other places, the following persons 
have oommitted offenoes punishable under sections 121A, 122, 123 and 
124 of the Indian Penal Codo, Babu Purna Chunder Biswas, Inspector of 
Police, Criminal Investigation Department, Bengal, is hereby ordered and 
authorised by His Honour the Lieutenant-Governor of Bengal, under the 
provisions of section 196 of the Code of Criminal Procedure, to profer oom¬ 
plaint against and to prosecute thoso porsons, namely” : [then after setting 
out a list of names in which are inoluded tho namos of the appellants in 
the first batch, the dooument proceeds] “ for the said offences under sec¬ 
tions 121A, 122, 123, 124 of the Indian Penal Code, or under any other 
seotion of the said Code, which may be found to be applicable to the oase. 

By order of 

His Honour tho Lieut.-Govr. of Bengal, 

E. A. Gait, 

17th May 1908. Chief Secy, to the Govt, of Bengal." 

On the 19th of May a oomplaint was preferred in the form of an 
allegation made in writing to Mr. Birley, and after naming (amongst 
others) the appellants in the first batoh, the complainant Purna Chunder 
Biswas submitted his oomplaint “ charging the members of the Secret 
Sooiety under sections 143, 145, 150, 157, 121, 121A, 122, 123 and 124, 

(1) (18S0) I. L. R. 6 CM. 88. 
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* d Penal ^ ode - ° n khe same day Inspector Purna Chunder 
that sanction had been given to bim by the Government of Bengal to pro- 

secute certain persons under sections 121 A, 122, 123, 124 of the Indian 

Penal Code. _ Then after alleging that be complained against the 33 per¬ 
sons named in the Local Government’s order and describing their several 
arrests, he proceeded in these terms Those persons are all accused of 
organising a gang for the purpose of waging war against the Government 
and overawing the Government by means of criminal force.” 

,, th ® . strength of this authority or order and complaint 

r7on-w glStrat0 ’ a ter 110 had com pleted his enquiry committed 

[489] the appellants for trial to the Court of Session for offences unde^ 
sections 121, 121A and 123 of the Indian Penal Code. 

. J n u he ° 0Ur 5 of Session objection was taken on behalf of the aooused 
to the charge under section 121 of the Indian Penal Code, and therepon 
Counsel for the prosecution informed the Court that he would file a fresh 
sanction as he called it. in respect of that section, though he did not 
admit that the original sanction was insufficient. He subsequently produ¬ 
ced what was described as a sanction given by the Local Government 
under section iy6 of the Criminal Procedure Code, and in compliance 
with his application the Court framed charges under sections 121 and 122 
of the Indian Penal Code. The sanctions here referred to was an order 
and authority in the terms of that of the 17th of May, which I have al¬ 
ready cited, save that it mentioned section 121 of the Indian Penal Code 
in addition to the other sections set forth in the earlier authoritv It was 
filed on the 19th of October 1908. 

Two points thus arise: first, was a complaint under seotion 121 of the 
Indian Penal Code authorised by the Local Government; and, secondly 
was a complaint; in fact preferred under that secbion? ’ ’ 

Section 196 of the Criminal Procedure Code reserves to the Local 
Government the power of determining whether cognizance shall be taken 
by the Court of any offence punishable under Chapter VI of the Indian 
Penal Code except secbion 127. Seeing that this Chapter deals with 
offences against the state, the 'policy of this safeguard is manifest • the 
maintenance of this control is of the highest importance ; and it is beyond 
the competence of the Local Government to delegate to any other body or 
person this controlling power and the discretion it implies. The question 
whether action should be taken under Chapter VI is more than a matter 
of law; considerations of policy arise, and these can only be determined 
by the authorities specially designated in the section. 

It further appears to me to be the true implication of seotion 196 
that the judgment of the Looal Government should be specifically direct¬ 
ed to the particular sections of Chapter VI [490] in respect of which 
proceedings are to be taken, and that the order or authority should be 
preoeded by, and be the result of, a deliberate determination that proceed¬ 
ings should be taken in respect of a particular seotion or particular 
sections of the Chapter and no other. 

. It would, I think, be opposed to the true intendment of section 196 
for the Local Government by its order to give its legal or other advi¬ 
sers a roving power to determine under what seotions of the Chapter 
proceedings should be taken, and to abandon to them the discretion and 
responsibility that properly belong to itself; and I should hesitate to take 
ft view of this seotion that might permit the Government to entrust to 
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1909 the Z0 al of an advocate, or of those by whom he may be instructed, the 
Nov. 28. determination of the serious questions involved. 

- To turn from these general observations to the language of the order 

Criminal^ ^ocal Government, can it be fairly said that it permits a complaint 

_ * of an offenoe under section 121 of the Indian Penal Code? 

87 C. 467=14 This order was passed on the 17th of May, and at that time some of 

fcbe most prominent of the persons arrested had made their confessions; 

*11 C- L J an( ^ though the Local Government had not before it all the evidence that 
453. was afterwards adduced, it must have been aware of the facts on which 
reliance is now placed as constituting an offence under section 121. And 
yet the order does not speoify that seotion. It recites that it had been 
made to appear to His Honour the Lieutenant-Governor of Bengal 
that there was reason to believe that the appellants (among others) 
had committed offences punishable under sections 121 A, 122, 123 and 
124 of the Indian Penal Code. It had not been made to appear that there 
was reason to belive that they had committed offencos under seotion 121. 
Then, again, the order does not mention seotion 121, but only those speci¬ 
fied in the recital. Can it in these circumstances be reasonably contended 
that on a true reading of this order it was intended to cover seotion 121 of 
the Indian Penal Code? I think not. It is not as though this seotion had 
been overlooked, for it is the leading seotion of the Chapter and is 
[491] concerned with the most serious offenoe of all. I cannot read the 
reoital to the order without coming to the conclusion that it had not 
been made to appear to His Honour the Lieutenant-Governor of Bengal 
that there was reason to believo an offenoe had been committed under that 
section, nor oan I suppose that this view was not the result of oareful 
deliberation. 

In the face of these facts, I decline to impute to the Local Govern¬ 
ment the sense of irresponsibility which is involved in the argument 
advanced by counsel that an authority was intended to be given in respect 
of an offence under seotion 121 whioh, in the view of that Government, 
there was no reason to believe had been committed. It is true that the 
order winds up with the words “or under any other seotion of the said 
Code whioh may bo found to be applicable to the case.” But found by 
whom ? The order does not explain. It can hardly mean by the Court, 
as it relates to the complaint ; and if it means found by anyone other than 
the Government, then it involves a delegation whioh oannot be sustained. 

It is to be noticed for what it is worth that, in later documents, the 
Looal Government expressly mentioned seotion 121, and that in his sworn 
statement which followed on the Local Government’s order, it is distinctly 
said by the complainant that sanction had been given to the complainant 
by the Government of Bengal “to prosecute certain persons under sections 
121A, 122,123, 124, Indian Penal Code,” and no suggestion is made of an 
authority to prosecute under seotion 121. Moreover, Mr. Norton, after 
his argument came to the notice of the Local Government, informed us 
that he was instructed to state that the Local Government did not desire 
him to arguo that it was its intention to include seotion 121 of the Indian 
Penal Code in their order of the 17th of May. For the foregoing reasons 
I hold that the order of the 17th of May did not authorise a complaint 
under seotion 121 of the Indian Fenal Code. 

But then it has been argued by Mr. Norton that any defeot in the 
procedure of the Magistrate’s Court has been cured by a sanotion obtain¬ 
ed from the Looal Government while the oase [492] was before the Cburt 
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Lot it » PPMIS Z j h "Lt°°n t‘ ,* T?*" ! “ d ™ 

Session. „d bas e g ain “eiSt, “is SSS^SLET ^ * 

b, se.ti“‘. m S rSLmS2"C d th9 r”"™” 1 "» 

reference has been rn.de to S^S^“, C ? 6 v“ d &s ,^rity for this, 
v. Bal Gangadhar Tilak (2) The decision nf ‘ Qi ° W p ’ ^ ueen ' Em Press 
(1) turned on a considerafU of iuons ?97 tnAM^ST V ^ r<0 " 

of those sections, S wbi o h T£‘ h « 

Inagisteriai enquiry, so th.t! \l JZJ ° t <»’ «» 

the Magistrate purported “ to aeroise powers duly eou erred w!Lk "‘' 
not so conferred.” The High Court, however had famrt ^ 7°™ 

power to take cognizance of the offence, as before the tefc?*hJ h,S defe ° b) 

sanction had been obtained. trial the necessary 

Here, however, there has been a want of juri=diotion nnt • n 
Magistrate, but also in the Court oi Session ,ta ,t n °,°l t° 

conditions oi section 196 been satisfied. It is true that in o£, ie ° tho 

!• Bal OmmOm Tilak (S), a learned Judge boldinV tta Sth T‘!f 

Sessions in Bombay eipreMd an opinion that the decision fu £W* 

that this was the decision of a single Judge given in the douL 

and without adverting to the fundamental distinction between th e Two 

seotions. To [493] borrow the language of Sir Barnes Peaoock in Queen 

Empress v. Nobodeep Ghunder Gossamee (3j, the decision in oZZ' 

Empress v Bal Gangadhar Tilak (a) was " in the nature 0 ? a nis^TrZ, 

deoision, by whioh Courts sitting in Banco do not consider th«m/T 

bound.” Moreover, a different view has been taken Tit posS hv 

a bench of the Punjab Chief Court in Sham Khan's case (4). The result 

then is that the Court of Session had no jurisdiction to convict th A 

appellants in the first batch under seotion 121. But I think it ri^hf f 

add that this oonviobion does not fail merely on the lack of jurisdiction for 

on the merits too I should have held that no offence under that section’ ha< 
been proved. 

In respeot of the offences under seotions 121A and 122 of the TnHian 

lflfi nal f 2T 1 hold . th ® re w f a and efficient authority under section 
196 of the Criminal Procedure Code, and an earlier deoision of a Bench 

of this Court furnishes an answer to the objection to the sufficiency of the 

signature of the Chief Secretary on the dooument oontainine tho 

Apurba Krishna Bose v. Emperor (5). y ‘ 

Though it was at the outset objected that the oharges were bad for 
multifariousness, in the end this was not pressed, and I think rightly • for 
though the charges as ultimately framed are not happily expressed I think 
on a fair reading of them they merely purport to place before the Court 
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(4) (1890) Panj. B„ Or. J. No 16 
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1909 different aspects of the same transaction. And I further think we should • 
Nov. 28. be applying to the charges, as ultimately framed, too striot a reading and 

- too limited a meaning, if we were to give effect to Mr. Das’ argument that 

the fourth head is limited to a conspiracy to wage a war whioh, according 

_ * to the first head, had been already waged, or if we were to limit the fifth 

87 C. 467=14 head by reference to the language of the fourth. 

C. W. N. 1114 As in the view I take, the charge under section 121 cannot be sustain- 
—11 if J 9 e< ^* ^ r * Das’ objection that he was not allowed to cross-examine the 
“ 458 ' witnesses on the charges as re-framed falls to the ground, for on his own 

statement this objection would have [494] no force in reference to the 
oharge under section 121A, and it is with that section alone we are now 
concerned. I also hold that the objection to the proceedings on the 
ground of misjoinder of parties is nob well founded and must fail. 

Having thus disposed of the several objections to the legality of the 
present proceedings, I will deal with the merits; but before discussing the 
details of the individual cases, it will be convenient to take up certain 
general questions that call for consideration and decision. 

And, first, I will deal with the objection that the confessions are not 
admissible, for this involves a question of vital importance. As I have 
already said, Mr. Birley purported to record them under section 164 of the 
Criminal Procedure Code. But it is urged that they do not come within 
the terms of this seotion, that there is no other section of the Criminal 
Procedure Code that can be called in aid by the prosecution, and that, 
apart from the Code, there is no provision of law under whioh their 
admission oan be justified. 

For the law relating to confessions, we must 6rst turn to the Evidence 
Act passed with a view to consolidating, defining and amending the Law 
of Evidence, of which the law as to confessions forms a part. The relevanoe 
of confessions is defined in that oatena of sections whioh come under the 
general heading Admission.” Section 21 declares that admissions are 
relevant and may be proved as against the person who makes them, and a 
confession is an admission. Sections 24 to 29 qualify the generality of 
this provision, and of these sections 25, 26, and 27 practically reproduce 
seotions 148, 149 and 150 of the Criminal Procedure Code of 186 . As 
these provisions were incorporated in the Evidence Act, which received the 
Governor-General’s assent on the 16th of March 1872 ; they naturally did 
not find a place in the Criminal Procedure Code of 1872, which received 
the Governor-General’s assent on the 25th of the same month. 

The Criminal Procedure Code of 1872, however, was not wholly 
silent as to confessions, for by seotion 122 it empowered a Magistrate to 
record confessions in the manner therein [496] prescribed. This seotion 
roughly corresponds with seotion 164 of the present Criminal Procedure 
Code, by reference to whioh the present objection must be determined. 

The objection to their admissibility under seotion 164 of the Criminal 
Procedure Code rests first on the contention that, when they were record¬ 
ed, the enquiry had commenced, and next, on the faot that the Magistrate 
who reoorded the confession was the Magistrate before whom the enquiry 
was conducted and by whom the order of commitment was made. In 
support of this view, reliance is principally placed on the Full Bench 
decision in Empress v. Anuntram Singh (l), whioh, it is argued, supports 
the view that, at the time when Mr. Birley recorded the confessions, the 
enquiry had commenced, an d that h e could not in t he circumstances re- 

(1) (1880) I. L. R. 5 Oal. 964* ~~ ’ 
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cord fche confessions under section Ifid. tu„ ^ • 

Anuntram Singh (1) was on section 122 of thl Cod!7 
therefore, be necessary fco compare the provisions of that PnH 

can bearded 2 ” conlofliS'SoX Tt ‘° Which that d . 9 ° ision 
First, then, I will examine the provisions of the Code ofTsgTand^' 3 ^ 

Section 164 provides that - ^ ° the circumsta ^es of this case. 

(1) Every Magistrate not being a police , 

ment or confession made to him in the couJse of ^n r00Ord sfcafce “ 
inquiry or trial. a ’ before the commencement of the 

(2) Such statement shall be recorded in such nf fb» 

after prescribed for recording evidence as is in i n ? manners herein- 

* j 11 ^ case. Suoh confessions°shaikh ^ * or 

signed in the manner provided in section 364 an<f suoh 0 st e ^ rded i. and 

to be enquired into or tried. 8 0 by whom the oase is 

(3j No Magistrate shall record any such confession 
questioning the person making it, he has reason to believe SbbRwhI 

my presence and hearing, and was read over t" thTperson ^ 

admitted by him to be correot, and it contains a full an d h-n ' Dg lb 
the statement made by him. and brue accounb of 

(Sd.) A. B. 

Therefore, to come within the scope of this section „ nJUt aa *? trate - 

nf) “t ad0 6i ! ber (i fV n th °/T r f ° f a . D inVesbigation Mder Chapter ‘xiVw 

(») at any time afterwards before the commencement of the enquiry or 

An investigation includes all proceedings under the Code for i,h„ i 
lection of evidence conducted by a police officer [section 4 (b)] and there 
can be no doubt on the faots that the confessions in this case ™™ 
in the course of an investigation under Chapter XIV But then 
said that this is immaterial, as they were not made before the 'commence 
ment of the enquiry. To this, however, the answer is that the 
requiring the confession to be prior to the commencement of the enouirv 
is only imposed when the investigation has ceased, and not when^t 
made in the course of the investigation. 8 1S 

This appears to me to be the true and natural meaning nf t-hic 
provision which is a repetition of the provision to this effect contained 
in the Code of 1882, and I think this is none the less so beoause the 
punctuation in the Code of 1882 has not been retained But ev 
if it be assumed, for the sake of argument, that the commencement 
of the enquiry terminates the applicability of section 164 can i* ho 
said that on the 4th of May Mr. Birley had commenced the 
enquiry ? To determine this we must have regard to the words of the 
Code. Chapter XV deals with the jurisdiction of the Criminal Courts 
in Inquiries and Trials: the first group of sections, that is sections 
177 to 189, deals with “ Place of inquiry or trial “ the Scond 
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group is beaded “ Conditions requisite for Initiation of [197] Proceed¬ 
ings." Now section 190, which is the leading section of this group, 
indicates the conditions on which a Magistrate may take cognizance 
of an offence, that is to say. it may be (a) upon receiving a com¬ 
plaint, ( b) upon a police report, or (c) upon information reoeived from 
any person other than a police officer, or upon his own knowledge or 
suspicion that suoh offenoe had been committed. On the 4th of May 
there had been no complaint or police report, and the only information 
was reoeived from Mr. Clarke, a police officer, who had taken part in the 
arrest, and possibly from Mr. Plowden, another police offioer. But this 
information, being from a police offioer, would not have justified Mr. 
Birley in taking cognizance, and it does not appear that he had any know¬ 
ledge or suspicion apart from this information. It follows, therefore, that 
on the 4th of May none of those conditions had been satisfied on which 
alone oognizanoe oould have been taken by Mr. Birley, and therefore the 

enquiry cannot then have commenced. 

The necessary result of this train of reasoning is that the confessions 

in this case fall within the soope of section 164, if regard be had only to 
the words of the Code. But is there anything in the deoided oases which 
precludes us from accepting this reading of the Act ? Certainly not the 
case of Empress v. Anuntram Singh (lj for that was a decision on the 
Code of 1872, from whioh the words and provisions on whioh I have 
relied are absent. The same remark obviously applies to the deoision in 
Empress v. Yakub Khan (2), whioh merely purports to follow the 

authority of Empress v. Anuntram Singh (1). 

Morevor, it is to bo notioed that in both those oases confessions were 
upheld on the ground that they did not come within seotion 122 of the 
Code of 1872, but within seotion 193, whioh, to some extent, resembles 
the present seotion 342. But words have been introduced into the pre¬ 
sent seotion whioh would make the decisions in those two oases impossible 
in these days. The deoision in Sat Narain Texoari v. Emperor (3) has 
no bearing on the point I am now disoussing, for there, in the [498] 
opinion of the learned Judges the Magistrate was earrying on an 
enquiry under seotion 202. Nor does In the matter of Behari Hajdi (4) 
throw any light on the present question. My conclusion, therefore, that 
the enquiry had not commenced is not disturbed by anything in the 

deoided oases. 

Bub, then, it is contended that a9 Mr. Birley was the Magistrate who 
oonduoted the enquiry and ultimately committed the appellants, he had 
no jurisdiction to record the confession. This argument rests on the 
decisions in Bog. v. Bai Ratan (5), and Emprea v. Anuntram Singh (ll. 
oited above. But both these decisions were on the language of the Code 
of 1872, whioh materially differs from that of the present Code. It is 
now provided that “every" Magistrate may record a confession, the word 
“every" being substituted for “ony," and there has also been added the 
Explanation -“It is not neoessary that the Magistrate receiving and 
recording a oonfession or statement should be a Magistrate having juris¬ 
diction in the case.” 

These alterations make it dear that it oan no longer be contended, 
on the strength of the decisions in Reg v. Bo» Rattan (6) and Empress v. 
Anumram Singh il), that a confession reoorded by a Magistrate who 


(1) (1880) I L. R. 5 0»1. 984. 
(9) (186*1 I L. R. 5 All. 2BS. 

(8) (1905) I. h. R. 88 dal. 1086. 


(4) (1879) 5 0. L. R. 888. 

(6) (1878) 10 Bom. H. 0. 186. 
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tfonTeT^ C ° ndUObS tha enquiry is outsid0 provisions of seo- lgog 

In the view I take, it is unnecessary to consider whether, if the N ~- 28 ’ 

enquiry had actually commenced on the 4th of May, the confessions would 

have been inadmissible. The authority of Queen Empress v. Naraven (1) CB,M,NAr - 

is opposed o this view, and the present inclination of my opinion is that 37 C 467=14 

the argument seeks to derive from the provisions of the Code a limitation C. W. N. 11,4 

on the law of confessions as defined by the Evidence Act for which there = 7 1 C. 359 
is no sufficient warrant. =■ 11 Cr. L. J. 

Then, are the confessions vitiated by the fact that in some instances tt8, 

and to some extent, the statements made were in response to questions ? 

As far baok as 1868 it was held by Sir Barnes Peacook in Queen v 

Nobodeep Chunder Gossamc (2) [499] that a statement made by a 

prisoner in answer to questions were admissible against him, and now we 

have statutory recognition of this view in section 29 of the Evidence Act 

1 herefore, the mere fact that a statement was elicited by a question does 

not make it irrelevant a,s a confession. It is to be observed that Ullaskar 

in effect invited Mr. Birley to question him, and that he should in the 

circumstances have oomplied with the request cannot call for anv adverse 
comment). ° 

* d ° no *’' h° wev 0 r . intend to indicate that the faotof statements being 
elicited by questions may not be very material to an enquiry as to whether 
the confession is voluntary or not. On the contrary, there are circum¬ 
stances m which it may be a most material fact, for, unhappily, not merelv 
involuntary, but actually false confessions come before the Courts Indeed 

it may be a question whether such a confession has not come to light in 

the course of these proceedings, as it has been stated before us by Mr 
Norton that, for one of the attempted outrages on the late Lieutenant." 

Governor, disolosed by the confessions in this case, oertain coolies have 
been tried and convicted and are still in prison, part of the evidence 
against them being their own confessions. If the confessions in this case 
are true, then, as Mr..Norton has remarked, there may be reason to appre¬ 
hend that those coolies have been improperly convioted. Mr. Norton 
who appeared for the Crown in that case as well as this, has submitted 
that the Government should be moved by us to release those coolies It 
is outside our province to investigate this matter, but no doubt it will be 
made the subject of careful enquiry by the Government, if this has not 
already been done, and the representation of counsel for the Crown will 
be brought to the notioe of the Government. 

I will defer for the present considering how far the individual con¬ 
fessions in this case are or are not voluntary, for this enquiry will be more 
conveniently pursued as each confession comes to be separately consider¬ 
ed. But, apart from this, the result is that in my opinion Mr. Birley has 
oomplied with all the provisions prescribed by section 164 of the Criminal 
Procedure Code, so that the presumption indicated in section 80 of the 
Evidenoe [500] Aot applies, In addition to that, he has given evidence 
at the trial affirming his belief that the confessions were voluntary, and 
in the oiroumstances, I hold that the confessions have properly been ad¬ 
mitted in evidenoe by the Sessions Judge. The Sessions Judge ba 9 relied 
largely on these confessions, and in this I think he was justified ; for, 
while fully realising the oaution and reserve with whioh confessions must 
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ordinarily be accepted, those with which we are concerned in this case are 
so exceptional as not to create in my mind the slightest apprehension of 
sinister influence or pressure. 

[His Lordship then dealt with the evidence of the watch or shadowing 
witnesses, and continued:] 

Next, Mr. Das has attacked the searohes and has urged that, even if 


C. W. N. li 4 there was jurisdiction to direot the issue of searoh warrants, as I hold there 
«Il*Cp^L* J 9 was * ^be provisions of the Criminal Procedure Code have been oom- 
** 433 * P l0t0 ly disregarded. On this assumption he has contended that the evi¬ 

dence discovered by the searohes is nob admissible, bub to this view I 


oannob accede. For, without in any way countenancing disregard of the 
provisions prescribed by the Code, I hold that what would otherwise be 
relevant does not become irrelevant because it was discovered in the 


course of a search in which those provisions were disregarded. As Jimuta- 
vahana with his shrewd common sense observes —“ a fact cannot be alter¬ 


ed by 100 texts,” and as his commeptator quaintly remarks : “ If a Brah- 
mana be slain, the precept ‘slay not a Brahmana’ does nob annul the 
murder.” But the absence of the precautions designed by the legislature 
lends support to the argument that the alleged discovery should be care¬ 
fully scrutinized. In this case there do seem to have been some irregulari¬ 
ties. In the case of some searches there were not the two witnesses 
direoted by the Code, while in the case of others it is at least proble¬ 
matical whether the witnesses oalled in comply with the statutory test of 
being “ respeotable inhabitants of the locality.” 

But it, is the searohes at the garden that have been most 
vigorously pttaoked. The first of these was on the 2nd May, [501] 
and was cpnduoted by several polioe officers. The searoh witnesses 
were thi;ee—Sheikh Wazir, Sheikh Monglu and Sheikh Mengre^-bub 
they were not oalled as witnesses at the trial. The Code requires that a 
list of %11 things seized in the course of the search and of the plaoes in 
wbpph they are respectively found shall be prepared by the officer or other 
person making the search and signed by the witnesses, and a copy of the 
list prepared signed by the witnesses is to be delivered to tho occupant at 
his request (seotipp 103). Lists were prepared in consequence of this 
search, bu,t one of the questions is whether, as the prosecution allege, they 
were prepared at the time in the garden, or, as the defence contend, sub¬ 
sequently at) the polioe station. Notwithstanding the sworn testimony, 
I, am doubtful whether the searoh lists wore completed at the garden. 
The alteration on the 5bh sheet of the hoursiof search hardly agrees with 
the theory that it was a contemporaneous reoord : the presenoo of fouibeen 
names at the head of the searoh list instead of 18 is to some extent remark¬ 


able, and the appearance on documents found at 15 Gopi Mohan Dutt’s 
Lane of the signature of garden witnesses is calculated bo rouse doubt and 
certainly pojnts to some degree of confusion at the Park Stieet po’ioe 
station. On the whole, I am nob oonvinoed that the search list was com¬ 
pleted at the garden. Bub this is more a matter of form than of subs¬ 
tance, except so far as it necessitates caroful enquiry as to whether the 
articles and documents shown in the garden list were in fact found in tho 
garden. And in the view I take, this is only of importance in reference 
to item 84, for in view of Arabinda Ghose’s acquittal the alleged discovery 
of Ex. 1128 at the garden loses its significance. 

[His Lordship then referred to the documents discovered at the 
various sparobes, whioh were made exhibits in the case, and continued :] 
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i«u, ^ 1 ■ ? rr? i ° kee! ’ •*- »» 

the proof by which it is brought on to the record A document N ° V ' 23 ‘ 

example, be used in evidence FRn 9 l A document may, for — 

a^St fiteSS MiS® 

tains : but from the fact that a dnnnmoni. i , at w hioh it con- 37 c. 467=14 

purpose, it by no means follows that it is b f r ® evant for the first c V. N. 1114 

sary to refer to it, but for the course this cL hastaken befw? 611 “ vT 463 - 
ding for the moment exceptional cases, there can he S ^ Ex ° Iu ‘ 
general rule that the fact that a statement is made in a Zl f ? the 
ment is not by itself proof of its truth or any mote lamiS f d ° CU ’ 

would be. Writing does not by itself jl T b J the same fe** 

statement, or take the place of the sanction imposed'by law^ But \° T 
same time a statement, whether oral or written can h?,' e f * aUhe 
person to prove the truth of the matter stated, if as against> galDst l a 

regarded as an admission. But the facts must’be Droved If 1 ' ,f, .° an be 

which it can be treated as admission. Proved by virtue of 

If the admission was actually written by him and it. a , 

ground that it is sought to be used, then the faot that it was so wHl+* S 
must be proved by those methods which the law allows written 

The ordinary methods of proving handwritings are (i) bv cabin* „• 
witness a person who wrote the dooument or saw it writt-L a ling , tts a 

qualified to express an opinion as to the handwriting by virtueof ''-ZniVn 
of the Evidence Act; (ii) by a comparison of handwriZL D 0 2° 17 

against whom the document is tendered. A document dnl n , PerS ° h 

itself, nor is an unproved signature proof of its having been vt-ritten bl^h° 
person whose signature it purports to bear. the 

In applying the provisions of section 73 of the Evidence Aet in* • 
portant not to lose sight of its exact terms. It does not sanction the S ^ 
parison of any two documents, bub requires that the writing with 
the comparison is to be made, or [503] the standard writing as it mtv h* 
called, shall be admitted or proved to have been written bv the a* 
whom it is attributed, and next the writing to be compared 
standard or, in other words, the disputed writing, must purport to hi ° 
been written by the same person, that is to say the writing ifecolf 
state or indicate that it was written by that person. mtlS ® 

The section does not specifically state by whom the comparison * 
be made, though the second paragraph of the seotion dealing with a telaTd 
subject expressly provides by way of contrast that in that nartiimiar 
neotion the Court may make the comparison. °° n ’ 

In this case we are told that a comparison was made by the lea d 
Sessions Judge dut of Court after the conclusion of the arguments h ft 
whether with the assistance of the assessors or not does nob appear* If 
there was no submission of this question to the assessors, it may be 
question how far this was nob an irregularity. The result has been thait 
on a comparison so conducted the learned Sessions Judge without in all 
oases observing the precise terms of the section, has held certain writings 
to be those of one or other of the accused without having invited or heard 
arguments from their counsel on this point. I cannot think this was a 
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p ro per course to pursue : a comparison of handwriting is at all times as a 
Nov 23. mode of proof hazardous and inconclusive, and especially when it is made 
— * by one nob conversant with the subject and without suoh guidance as 
/•fpkMjA?* might be derived from the arguments of counsel and the evidenoe of ex- 
CrimiNA.Ii p0rfcs> In Ph 00 d ee Bibee v. Gobind Chunder Boy U), it was said by the 
37 c 437 ^ Court " a comparison of signature is a mode of ascertaining the truth 
C. W. N. 11*4 which ought to be used with very great oare and caution.” 

=r7 I. C. 359 \ n this case no expert has been called to assist the Court, and not 
C=11 4 Ha L ’ because Q0 ®xP erfc was available : there is, it is well known, a Government 
M8, experb as to handwriting, and certain of the documents in this case bear a 
stamp which shows that they have been submitted to them. It is true 
that the opinions of exports on handwriting meet with their full share of 
[504] disparagement at times, bub at any rate there is this use in their 
employment, that the appearances on which they rely are disolosed, and 
can thus be supported or criticised, whereas an opinion formed by a Judge 
in the privacy of his own room is subject to no suoh cheek. And that the 
aid of an experb may be of value was dearly the opinion of so distinguish¬ 
ed a Judge as Mr. Justice Blaokburn, who in Beg. v. Harvey (2) refused 
to allow a comparison to be made wibhoub the help of experts. But whether 
there has been irregularity or nob is of no great moment in the view I 
take, for after making suoh comparison as the section permits, I am unable 
to hold that in any case handwriting has been proved by this method. 

But to be an admission, it is nob neoessary that a document should 
have been written by the person against whom it is sought to be used : i*» 
is sufficient if it be proved that the document ‘has been in his possession, 
and that his oonducb in reference to it has been suoh as to create an in¬ 
ference that he was aware of its oontenbs and admitted their aoouraoy. 
Unless this be done, the document cannot be used as proof of its oontenbs. 

What conduct would properly give rise to suoh an inference must 
neoessarily depend on the oiroumstauces of each case. Mere possession of 
lotbers would not ordinarily go for much, and the value of such possession 
must largely depend upon whether it can be shown that their contents 
have, been recognised and adopted by the replies they may have elicited, 
or the conduob they may have inspired. If no suoh oonsequenoe can be 
traced, their value must necessarily be materially discounted. 

Considerable use has been made of the provisions of seotion 10 of the 
Evidenoe Act in the present oase, and it, therefore, is important to observe 
that its operation is sbriotly conditional upon there being reasonable ground 
to believe that two or more persons havo oonspired together to commit an 
offence. Regard must also be had to the limits within which this class of 
ovidenoo can bo used. 

Seotion 30 of the Evidenoe Act may also here be notioed as 
of cognate bearing, for by its terms the Court “ may take into 
[805] consideration” the confession of one of several persons jointly tried 
for the same offence against his oo-aooused as well as against himself. 
The confession is nob evidenoe against the oo-aooused in the sense that a 
conviotien on that alone oould be supported ; it can only be taken into 
consideration, that is to say, it oan lend assuranoe to other evidenoe. The 
confessions in this oase have been largely employed for this purpose. 

[His Lordship then examined the contention of the prosecution that 
the “ Jugantar ” newspaper was a limb of the conspiracy, and proceeded:] 
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I have already dealt with bhe legal objections to „ 

will now be convenient that I should discuss generally and n^’' and , lfc 
tion to any individual case, the legal aspect of these charges T h J“ u 

based on sections 121. 121 A, and 122 of the Indian Penal Code 

becbion 121 is in these terms:—'"Whnevm- ' . 

Queen, or attempts to wage such war, or abets the wacingVS* J2*r 

aH & his property 6 " ^ “ tranSp0rtatioa f <* W and shaS foS 

$£*%££>£ Engl'sh^ ndad f ^ 
in its entirety, that is to say, not only the Statute r.f’t ? W , ° f keason 

terpretation placed on it by^heJeT Buttyone'wj ZZtofc 

incorporation in the Indian Penal Code, and the literature ™^ l 
musb know that this was nob the intention of those who framed bheprovt 

conv^MrS£Ur T W b0 f 

the facts established against the rest, no offence underthe si 

been established, I think it right to refrain from discussing in d uil the 

the meaning of section 121, for in the circumstances the m,Lr a fch 
arise. Still I consider the view originally taken by the Govern 11 d °f S f^°? 
the r did „„„ tell within sent™ m L ZStJft ^ 506 

the change from this view, induced as has been indicated, was mistaken 

which provides that, Whoever within or without British India 

res to commit any of the offences punishable by section 12L nr in ^ pi ' 
th. Quean of th. Sovereignty ol British Indijo ,^Vy ^V h.S'" 

force, the Government of ^dia or any Loca! Government shah S p nf 

shed with transportation for life or any shorter term, or with imnriln' 
ment of either description which may extend to ten years.” P ~° n ' 
Explanation. To constitute a conspiracy under this secH™ ii- 

thereoT 63 ^ 7 ^ ^ “ ’ ll0gal ° miSSion ShaU take placa in Pursuance 

“ A conspiracy," it has been said, “ consists not merely in the int™ 
tion of two or more, but in the agreement of two or more to do an unlaw 
ful act, or to do a lawful act by unlawful means. So long as such 
rests in intention only, it is not indictable. When two agree fcn 
into effect, the very plot is an act in itself, anV^ aSeach oUh 

enforced, if lawful, punishable if for a criminal obfeT or for V 0 U sa J 

criminal means.The number and the compact give weight l/ 

cause danger ” [Mulcahy v. Queen (1)]. V 8 Ve Welghfi and 

One of the assessors in ooming to the conclusion that there wk „„ 
oonspiraoy seems to have been influenced by the view that “ I 

an immediate purpose,” but that the objective was “ a far nff a ^ 
tion.” But the question to be determined is wheth t there was an^Ir™ 
menb between two or more of the aocused to do all c. anv of tho 1 1 1 

aots charged. The fact that the purpose was not immediate intThea 
fact, would only be material in so far as it might bring the matter with 
in the saving operation of section 95 of the Indian Penal Code, but I 

(1) (1868) L. B. 3 H. L. 306, 317^ ~ 
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lg09 can find no trace of any suggestion to that effect before the Court of Ses- 

Nov 23 . sion. and certainly no reference has been made in this Court to that 

A prulatk 6 [507] Baren in bis confession no doubt speaks of a far-off revolution, 

0el m i nad. but \ ben b9 g0(JS on t0 say that they wished to be ready for it, and. so 

37 C 467=14 were collecting weapons in small quantities, hi ajor Blaok, the Chemio 1 
C. W. N. 1114 Examiner, says that, biking all the articles he had seen from ah the place,, 
=7 I. C. 359 he should take the costs to be from Rs. 5,000 to Rs. 6,000, and the ve 

J acts di-closed by the evidence, though not in themselves a waging 
4 3 ‘ of war, make it plain that there was no reluctance to use explosives to the 

peril of human life and for the purposes of assassination. It is, tbeistore, 
impossible to treat the conspiracy oharge as childish or negligible . to those 

who were members of it the movement meant something that was real 
and earnest, and it does not detract from the quality of the offence that 

the object in view was not likely to be realized, though this may be 
rolevant to the question of punishment where the offence is established. 

Though to establish the charge of conspiracy there must be agree¬ 
ment, there need not be proof of direct meeting or combination, nor need 
the parties be brought into each others presence ; the agreement may be 
inferred from circumstances raising a presumption of a common concerted 


plan to carry out the unlawful design. . 

So again it is not necessary that all should have pined in the scheme 

from the first • those who come in at a later stage are equally guilty, pro¬ 
vided the agreement be proved. And this leads me to notice an 
argument advanced on behalf of the defence that all charged as oonsp ra- 
tors must be convicted or all acquitted. The Queen v. ManninQ U) was 
cited as an authority for this proposition, but that case turns on the fact 
that only two persons wero charged, so that both had to be convicted. 
And this for a very good reason. An agreement implies the concert of at 
least two persons, so that cx vi termini there oannot be a oonspiraoy o 
one. Though this is somewhat obscured by the line of reasoning in the 
judgments, the faot is plaoed beyond doubt by the judgment of Wright, J., 
in King v. Plummer (2). The objection, therefore, fails. 

[508] Though the appellants have, with a few exceptions, all been 
convicted under section 122 as well as under sections 121 and 121A, it is 
oonoeded by Mr. Norton that what is established under seotion 122 really 
is a part of, and goes no mako up the offence under, seotion 121 A, so that 
a separate conviotion and punishment under seotion 122 is not sought by 


the Crown. 

Another matter to which I desire to allude is the general character of 
the evidence. From the nature of the case it is to a large extent circum¬ 
stantial, and in dealing with it the rules specially applicable must be 
borne in mind. There is always the danger in a case like the present 
that conjeoture or suspicion may take the place of legal proof, and therefore 
it is right to recall the warning addressed by Mr. Baron Alderson to the 
Jury in Reg. v. Hodge (3), where ho said “the mind was apt to take a 
pleasuro in adapting oiroumstances to one another, and even in straining 
them a little, if need be, to force them to form parts of one connected 
whole; and the more ingenious the mind of the individual, the more 

likely was it, considering suoh matters, to overreaoh and mislead itself, 

to supply some littlo link that is wanting, to take fo r granted some faot 

(1) a*88) 1‘2 Q. B. D. 2*1 (§) U83S) 2 Law - 227 ‘ 

• ‘ [1902] 2 K. B. 839. 
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ZpX." Wi ‘ h “ S Pre,l ” S ,h80ries “ d “«»r, to r M d 6 , them 

this case ,““’.tlrSt J" S HS w,y 00 «“> '«°r* m ” — '’’ 

Z&E&'ZS'&Si -S'" “• “ ru ° ““ 2 

;«—*•**«*S™ih.Z ,£h S,• for * J " afie 

" ” ■>«« * to toit th. «ig» Mi „ s ofVwnioZr oo.Sn » So * "f « 

noticeable m the.record of the proceedings before E n ,T nf s “ atter 
the extent to which answers seem to have been ehVihp^ f ^ es sions is 

witnesses by leading questions put to them byeo^selTr *l° S T tion 

tion raised by counsel for the defence As T hav* ^ j *-509] ob30e ' 
oedure in other cases, I think it right to draw attention fcfth T'^ pr0 ' 
mg this matter. Section 142 of the Evidence Act provides \hJ! ?!T 

ear-*—-• 3 

that permission rests on the Court. Now, not only were obiaS?* 7 T 
by the counsel at the time, but a petition of objection was filed and 

This, in the opinion of the learned Judge did nob amolf r. ^ P ° iats ‘.” 
nation. But the point for decision was whether leading questi°on's eXami ' 
asked, and what is a leading question as defined in section 141 0 f the Tv™ 
denoe Act, which provides that “any question sum^fina “ Ev, ‘ 

which the person putting it wishes or expects to receive is called a 

use of leading questions is by no means evident. b ° fcbe 

[His Lordship, after dealing with the case of each of the accord „„ 
fche merits, concluded as follows.] cused on 

The result then is that the convictions and sentences against nil tv,„ 
accused under sections 121 and 122 must beset aside but Tf T 

Kumar flhosh, DU.sk.r D„ lt . Op.-dr. Sj B.nrt 
Bhushan Roy, Bibhubi Bhusan Sircar, Hrishikesh Kaniilal Q„ku- U 
Kumar Sircar, Hem Chandra Das, Pares Chandra Maulik Sisir KunT 
Ghose, Nirapada Roy and Abinash Cbandra Bhattacharje’e he conZ 

S” L““ i0 ” 121A 01 In<1 ““ Pe “‘ 00,18 


The question of punishment is one of considerable difficult • th™, 
who have been convicted are not ordinary criminals; [510] thev’are w 
the most part men of education, of strong religious instincts and in 
cases of considerable force of character. At the same time they have been 
convicted of one of the most serious offences against the State in that 
they have conspired to wage war against the King, and the punishment 
must be in proportion to the gravity of the offence. For the nurnnse nf 
punishment, Barindra Kumar Ghosh, Ullaskar Dutt, Upendra Nath Ba 
nerjee and Hem Chondra Das may properly be grouped together, for thev 

(1) (1876) 25 W. E. Ct 48. -- 
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^ere the leaders of the society, and Ullaskar Dutt and Hem Chandra Das 
NOV 28 actually manufactured bombs that were used. We sen^enoe each of 
— ' them to transportation for life. The next class includes Bibhuti Bhusan 
Appellate Sircar, Hrishikesh Kanjilal and Indu Bhushan Roy, whose prominence in 
Criminal. tbe so ^ e ty is shewn by the part they took in one or other of the attempt- 

37 n*467= 4 ed outrages disclosed by the evidence in ' the case. We sentence eaoh of 
C W N. 2114 them to transportation for a term of ten years. We sentence eaoh of the 
^7 I. C. 359 following, i. c., Sudhir Kumar Sircar, Pares Chandra Maulik, Abinash 
* =11L * J Chandra Bhattacharjee to transportation for a term of seven years. We 
W3 ‘ sentence Sisir Kumar Ghose and Nirapada Roy respectively to five years’ 

rigorous imprisonment. . . 

Mr. Justice Carnduff and I are divided in opinion as to the conviction 

of Krishna Jiban Sanyal, Sushil Kumar Sen, Birendra Chandra Sen, 
Sailendra Nath Bose, and Indra Nath Nandi, so the case with our opini¬ 
ons thereon must be laid before another Judge of the Court as provided 

in section 429 of the Criminal Procedure Code. 

Carnduff J.—I agree with most, but unfortunatelv not with all, of 

the conclusions arrived at by my lord the Chief Justice on this appeal. 
Our difference of opinion is, in effect, limited to the question whether the 
guilt of five of the appellants has been proved or not. But there are some 
remarks which I feel called upon to make, as briefly as may be, on my own 
account, both on the case as it presents itself to me as a whole, and on 
certain points connected with it, although we are in substantial agreement 
regarding them. 

[511] First, as to the facts generally, the case for the prosecution 
is that definite information of the existence of a seoret society formed with 
the object of subverting the King-Emperor’s government in India was ob¬ 
tained by the Criminal Investigation'Department in October 1907, and that 
that information was confirmed shortly afterwards by the futile attempt 
which was made to wreck the Lieutenant-Governor of Bengal’s speoial 
trains at Naraingarh in the following December. In consequenoe, steps 
weie taken to unravel the plot and expose the plotters, and deteotive police, 
as well as spies, wore as usual employed towards that end. According to 
Inspector Biswas, there were as many as twenty officers, from the Ins¬ 
pector-General downwards, connected with the investigation ; but, as was 
only natural whore tho greatest secvooy and circumspection were essential, 
the immediate oontrol of it seems to have remained in a few hands. 
Suspeoted persons were shadowed, their associates—for association must 
be the basis of all conspiracy—wore noted, their haunts were marked and 
suspicious movomonts, both of individuals and of materials, were watohed. 
Vigilance was, wo are told, redoubled when a bomb, which failed to 
explode, was thrown into the residence of tho Maire at Chandernagore on 
the 11th March 190^, and when the warning was reooived, on the 20bh 
April that the life of tho former Chief Presidency Magistrate of Calcutta 
was in danger. On the 30th April two ladies were killed at Mozuffer- 
pore by means of a bomb evidently intended for Mr. Kingsford, and on 
the 2nd May and following days, further delay being felt to be impossible, 
the police aoted upon suoh information as they had collected so far, and 
with startling results. Various plaoes were raided, the first being the 9o- 
oallod “garden” in Maniktollah, belonging to the family of the appellant 
Barindra Kumar Ghose. Explosives and materials connected with the 
manufacture of explosives, as well as innumerable documents and other 
things, some more or less suspioious and some apparently innocuous, were 
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seized ; and a number of dramatic arrests, followed in some instances by < 0 no 

equaHy dramatic statements of an incriminaating character, were made. Nov 28. 

These broad fac^s are [512] hardly disputed and may be regarded as indis- — 

putable ; and thus the proseoution has undoubtedly had the advantage of APPbelatb 
starting from very firm ground. 6 Criminal. 

But, when one is at the outset strongly impressed with the truth of a 37 cle7=li 
case as a whole, it is obviously all the more necessary to be on one’s guard 0 W. N. Iil4 
against approaching with prejudice or unconscious bias the respective cases = 7 L a 389 
of the individuals concerned , and, as the learned Chief Justice has put it =11 3 L ' J 
one must be very carefully not to allow conjecture or suspicion to take 
the place of legal proof. With all that his Lordship has observed 
on this point and as regards the necessity for adhering to the rules of 
evidence throughout I fully concur. But “ legal proof ” is as it seems 
to me, neither more nor less than what is indicated by the definition of 
the word “prove,” whioh is to be found in seotion 3 of the Indian Evi¬ 
dence Act, 1872, that is to say, “a fact is said to be ‘proved 1 when 
after considering the matters before it, the Court either believes it to 
exist or considers its existence so probable that a prudent man ought 
under the circumstances of the particular case, to act upon the supposi¬ 
tion that it exists.” When the seotion speaks of “the matters before” 
the Court, it means, of course, the matters properly before it. Whence 
it follows that, if and When irrelevant matter has been admitted in evi- 
dence^ one must be careful—I would here refer to the provisions of 
seotion 167 of the Evidence Act—to exclude it from consideration and 
reiuse to be in any degree influenced by it. But, given evidence on the 
record which is admissible, and excluding from consideration any that 
may have been wrongly admitted, I doubt whether it is possible to draw 
a distinction between “ legal proof” and “ moral conviction.” 

I will now address myself to the attacks that have been made 
generally on the evidence for the prosecution, which may be described as 
consisting in the main of—• 

( i ) the depositions of the shadowing witnesses ; 

(ii) the findings at the various searches; and 
{Hi) the confessions and statements of certain of the appellants. 

[513] [After dealing with the first two points, his Lordship continued 

as follows:] 

There remain, in connection with the evidence, the confessions whioh 
were recorded by the District Magistrate, Mr. Birley, shortly after the 
arrests, and which, I agree with the learned Chief Justice in holding, were 
undoubtedly admissible. The deoision of the Full Bench of this Court 
in Empress v. Anuntram Singh (1) is now obsolete, and there is nothing 
in the present Procedure Code to incapacitate from recording a confession 
under seotion 164 the Magistrate who intends eventually to try the person 
confessing. I further concur in holding that the confessions were recorded 
under that section; for, as a matter of fact, the police investigation had 
not come to an end, and the magisterial enquiry had not, and could not 
have, commenced when Mr. Birley recorded them. I am also of opinion 
that, even if section 164 were held to be inapplicable, the provisions of 
that section and of seotions 342 and 364 of the Procedure Code are not 
exhaustive and do not limit the generality of seotion 21 of the Evidence 
Act as to the relevance of admissions. Finally, as to the voluntary charac¬ 
ter of the confessions in this case there can be no question. Mr. Birley is a 

(1) (I860) I. L. R. 5 Oal. 954. 
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1909 Magistrate oi experience and standing, and he appears from the record 
Not" as. itself, as well as from the evidence given by him on the point, to have 
—“ done all that in him lay, and even more than the law expressly requires, 
Appellate ... himsel{ tba t) they were genuine before he reoeived them. He 

GRLMiNAa ^ ; ach person that he was a Magistrate, and that any statement 

37 C. 467=14 made to him might be used in evidenoe ; and he put direct questions as to 
0. W. N. 1114 t h0 presence or absenoe of pressure. It is true that the confessing accused 
=7 I. C. 359 ^ been in p 0 h C e custody for some time ; but the chief of them, Barindra, 

493 ' had immediately after the arrests in the garden, pointed out the most 
damning evidenoe on the spot, not only to the polioe, but to Major Black, 
IMS, the Chemical Examiner, also. Moreover, the education and intelli¬ 
gence of the accused, the tenor of their confessions, and [514] especially 
the reasons for confessing vouchsafed by Barindra and repeated by some of 
the others, all point to the one conclusion that they were free agents. It 
has, however, been objected that their confessions were made in answer to 
enquiries, and that no question ought to have been put to any of them 
beyond some suoh initial query as '“What do you wish to say, if anything?" 
Now, although seotion 29 of the Evidenoe Act expressly provides that a 
oonfession does not become irrelevant merely beoause it was made in 
reply to questions, no matter what their form, whioh need not have been 
answered, yet there can be no doubt but that a process of examination 

may detraob from the voluntary character of the transaction, and that, 

where there is ground for thinking that there has been any suoh result, 
the oonfession is vitiated thereby. But here there is no reason to suspeot 
anything of the kind, and the voluntary character of all the statements 
recorded by Mr. Birley stands unimpaired. Moreover, their truth has not 
to this day been denied by any of the appellants except Sudhir Kumar 
Siroar and Krishna Jiban Sanyal. Those two retracted their confessions 
and alleged polioe pressure when they were examined on the 13th August 
1908, prior to their commitment; but tho others contended themselves 
with'bare and belated withdrawals made when tho trial began in October. 
And I oannot acoopt tho proposition, urged by Mr. Das, that in no circum¬ 
stances is a Magistrate justified in eliciting anything from a prisoner by 
independent enquiry. The examination provided for by section 34 J of 
the Procedure Code is, no doubt, oxpressly and advisedly now confined to 
the objeot of “enabling the accused to explain any circumstances appearing 
in the evidence against him;” but there is no such limitation placed by 
seotion 164, or by any other provision of law of whioh I am aware, and 
in the stage of investigation before any evidence has been recorded there 
is obviously no room for the limitation. At that stage, and, indeed, at 
any point other than that indicated in seotion 342, the only thing that is 
abhorrent is pressure or induooment. and tho sole criterion by which the 
fitness of an examination can, so far as I can see, bo Judged, is with 
reference to tho question [515] whether it was voluntary or not. 1 here- 
fore holding as I do that Ulaskar Dutt, for example, was a ready and will¬ 
ing informant, I consider that the questions put to him were all proper 
questions, and that when he was asked Have you anythin,, a*. 

" and replied “ If you question me I can say, Mr. birley not only was 
right in putting further question to him in response to the invitation, but 

“ 1 Similarly when Barindra told the Magistrate that ho had supplied 
the Moxafferpore assassins with revolvers, the Magistrate was, I thin , 
justifie°dtn emjuiring whence the revolvers had been obtained, while the 
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end to &Q ^ * mme( ^^ afc0 acceptance as putting an *gQn 

tr° «lat X: X«“ n,PUl ° USly ,Dd * am "* b,y f “ ir *»X 

There is however, one remark regarding confessions which I a m AppbliA2E 

crr^olurer r 1 TK agt f 0SUbj6Ct F ° rVery °bvious reasons, there ° BIM,NAI " 
can be no surer foundation for conviction. But, for equally obvious 37 cle? -u 

reasons, confessions have always been, and always will be regarded bv C. W. N. 1114 

Judges with suspicion, and I trust that nothing I have said’in this judg* =7 I. C. 353 

evidence of this eta My remarks should, th.“f„r e ,T. re." S “ 

reference to the particular confessions before us, most, if not all. of which 
may be said to be sui generis. ‘ 

Various other points of law have been raised in the course of the 

argument at the Bar, and as to most of them, all I need sav is that I con 

our ,.th the learned Chief Justice. The,, ire, howoTCr.Xe, “h oh i 
have special reasons for desiring to notice. 

First Mr. Das has contended that the Criminal Procedure Code in so 
far as it interferes with the indefeasible right of every British subjeot, be 
he European or Indian, to be tried by jury, is void as being ultra vires of 
the Indian Legislature ; and my lord the Chief Justice has disposed of the 
contention by pointing out that a similar objection recently failed 

JKfiT K r T Judg6S of fcbis Court < constituted 

V T CrimiDal LaW Amendment Act of 
1.908, to try the ease of the Ring-Emperor v. Eartik Chandra Dutt and 

others As that case has not been reported, as I was a member of the 

bvZJ I n TVl ied ‘ f tbe decision in ifc was arrived at 
by us sitting on the Original Side, and as Mr. Das pressed his contention 

in all seriousness, with great skill and at considerable length. I cannot re- 
frain from dealing further with the point. 

T j. Shortly pnt, Mr. Das’ argument is based upon section 22 of the 
Indian Councils Act 1861 (24 & 25 Viet., c. 67), where it stands enacted 
by Parliament that the Governor-General in Council shall not have the 
power of making any laws and regulations which shall repeal or in any 

way affect . . . any part of the unwritten laws or constitution of 
the United Kingdom of Great Britain and Ireland, whereon may depend 
m any degree the allegiance of any person to the Crown of the United 
Kingdom.” And he argues that, as allegiance and protection are recipro¬ 
cally due from the subject and the Sovereign and cannot be separated any 
law whioh attempts to take away the Sovereign’s protection by infringing 
such a right, conferred to secure the liberty of the subject, as tbe right of 
trial by jury, at the same time relaxes the duty of the subject to observe 
allegiance towards his Sovereign, and is, therefore, ultra vires. Precisely 
the same line of argument was followed in 1870, once on the Original 
Side of this Court and again on the Appellate, in the well known oase of 
In the matter of Ameer Khan (1) in connection with the question whether 
a writ of habeas corpus could be issued in respect of the detention in 
the mufassil of a Mahomedan subjeot of the Crown under the State Priso¬ 
ners’ Regulation of 1818 and the State Prisoners’ Act of 1868; and I can¬ 
not do better than quote from tbe judgments then given by’ Phear and 
Markby, JJ„ when dismissing the appeal from the refusal of Norman, J„ to 
issue the writ. The Statute under consideration on that ooeasion was sec¬ 
tion 43 of the Government of India Aot, 1833 (3 & 4 Will. 4 0 . 85)* 

^ ■ ■ ■ ... ■ — ■■ _ ^ , 


(1) (1870) 6 B. L. a. 893 and 459. 
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40 n Q but the language was, word for word, the same as that reproduced 

Nov. 23. CS17] above from the Statute of 1861, which in this respeot merely 
— repealed and re-enacted the earlier Provision. Mr. Justice Phear (see Page 
appellate 477 0 f ttie report) thought that the words in question ‘ did not refer to 
Cri min al. aQ y assumed conditions precedent to be performed by or on behalf of the 
37 C. 467 =14 Crown as necessary to found the allegiance of the subject, but to laws or 
W. N. 1114 principles which prescribed the nature of the allegiance ; and he went 
7 I. C. 359 on to say that “ the learned counsel appeared to him at this stage of his 
11 Cr. L. J. ar g umen t to be endeavouring to convert a political sentiment into a 
453 * Principle of law. ” And Mr. Jnstioe Markby (see page 481, 482) followed 
with these trenchant obsei vations :— 

It U said that the Act ot 1358 was an excess of the power conferred upon the 
Indian Legislature .... beoausa it affects that part of the unwritten law or 

constitution whereon allegiance depends,.The restriction ..... 

is certainly couched in language to the last degiee vague and obsoure. Possibly a 
searoh into the discussions which preceded the Aot might suggest a meaning , but I 
think that is a dangerous method of interpretation and I would rather not resort 
to it. I think this objeotion is sufficiently answered by what appears to me to be 
a very olear principle; namely, that the allegianoe of a Briteh subjeot in no 
way whatever depends on the existence or non-existence of such a power as is 
conferred on the Governor-General b> the regulation of 1813. I wholly repudiate 
the doctrine contended for. that the allegiance of a subject to hisSo'ereign can by 
any possibility be le^aly affeoted by tbo mere withdrawal from the subjrot or any 
right, privilege or immunity whatsoever I think the notion of reoipro- oity expressed 
in the maxim prottsho truhit s-bjectionevi , ct subject io proiouoncm, uton wbioh 
this argument depends, is one whioh is whole inadmissible in any legal con¬ 
sideration. ” 

These remarks I would adopt and apply, mutatis mutandis , to Mr. Das’s 
contentions in this case Moreover, trial by jury as known to the common 
law of England that is to say, trial by the unanimous voice of twelve of 
one's peers, is unknown in India and it seemed to Mr. Justioe 
Harington, Mr. Justice Mookerjee and myself last March, as it seems to 
me to-day, that it is too late now to question the validity of every 
law regulating criminal procedure that has been enaoted in this country 
under the Statutes of 1833 and 1861, and the legality of every 
trial held, whether by jury or with the aid of assessors, in the mufassal, 
or by jury before the Supreme or the High Court, during the last seventy- 
six years at least. 

[618] Secondly, as regards the question of waiver, I agree in thinking 
it settled by authority - see the deoision of this Court In 1880 of In the 
matter of ihe petition of Quires (1), followed in 1888 by the Bombay 
High Court in Queen-Empress v. (.1 rant 12), and in 1892 by the Madras 
High Court in Queen- Empress v. Bartlett (3), that an European British 
subjeot oan relinquish bis right to be tried as suob, and that the appel¬ 
lant, Barindra Kumar Ghose, did so. And I would add that be seems 

to have aoted deliberately and after the fullest warning and explanation 
of the position. 

And, thirdly, I agree in considering that the expression “wages war, ” 
whioh is used in section 121 of theiPenal Code, must be oonstrued in its 
ordinary sense as a phrase in common use in the English language, and 
that it is impossible to hold that any of the overt acts alleged in this oase 

amount to the offence provided for by that section. The charge there¬ 

under, therefore, fails on the merits, and the death sentences passed 
on Barindra Kumar Ghose and Ullaskar Dutt cannot be oonfirmed. 

(1) (1880) I. L, E. 6 Oil. 89, (8) (1893) I. L. R. 16 Mad. 308. 

(9 (1888) 1. L. R. 12 Bom. 561. 
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???? tb9re Wa / n ° Valid authrity {or the Prosecubion of the 
first batob of u be accused on that charge, and I would endorse all the 

1 p eS “ d down by the learned Chief Justice in this connection; but, 
as his Lordship has indicated, a decision on the point is not, in the view 
which we taka ot the offence concerned, essential. 

T aiDS A f0r “^nowoaly Prefer to the cases 0 f the appellants 

individually As regards U) Barmdra Kumar Ghose, (2) Ullaskar Dutt, 

(3) Upendra Nath Banerjee, (i) Hem Chandra Das, (5) Bibhuti Bhutan 
Sircar, (6) Hnshikesh Kanjilal, (71 Indu Bhusan Roy (8) Abinash 

Chandra Bhuttacharii, (9) Nirapada Rai, ( 10 ) Sishir-Kumar GhoVe^ (li) 
Paresh Chandra Maul,k and (121 Sudhir Kumar Sircar, I agree throughout 
with the learned Chief Justice, both in respect of the offences charged and 
in respect of the reduction of some of the sentences proposed now that the 
conviction for,waging war for which the minimum penalty fixed by law is 
transportation for life, [519] has been ruled out. And as to <(131 Bala 
knshna Hari Kane, I also concur in thinking that there is room for 
considerable doubt, to the benefit of which ho is, of course entitled 
But as regards the remaining five namely, Susil Kumar Sen,' Birendra 
Chandra Sen, Krishna Jiban Sanyal, Sailendra Nath Bose and Indranath 
Nandi, I regret that, for reasons which I have recorded separately T 
cannot bring myself into agreement with my Lord. 

[His Lordship then dealt with the case of Susil Kumar Sen and 
proceeded to discuss the case of Birendra Chandra Sen.] 

I now come to Biren’s conduct and admissions. Mr Deputy 
Superintendent Kemp (W. 7) swears that he (Kemp) took a packet out 
of the canvas bag and put it down on the ground ; that Biren thereupon 
in a state of confusion and trembling’ hurriedly picked it up ; that he 
(Kemp) snatched it back and enquired what it was; and that Biren, then 
and there, correctly named the ingredients of the powder which it was 
eventually found to contain. According to Inspector Abdul Nur (W. 16) 
Biren distinctly said that he had made it," adding what the Chemical 
Examiner, Major Biack (W. 23), shows was literally true, namely, that* 4 
it was not an explosive yet;” and, according to Sub-Inspector Latif-ud-din 
(W. 17), he explained that it was a kind of powder made by himself 
and that he had been preparing it as an experiment to see whether it 
acted as an explosive or not." As regards the two note books, Mr. Kemp 
says that Brien made a statement, but what the statement was, it would 
seem from the Sessions Judge’s remarks, this witness was not allowed to 
say. The deposition of Abdul Nur, however, contains the assertion that 
Biren admitted that both the note-books had been written by him while 
Latif-ud-din declares that Biren answered Mr. Kemp when the Deputy 
Superintendent asked him what the hieroglyphics in them were. Much 
stress cannot be laid on mere indications of emotion, and the faot that 
Biren was confused and trembled, is not, of itself, of importance; but what 
be really said and did not say at the time is, if relevant, of very conside¬ 
rable value. And [520] this raises the important question whether his state¬ 
ments to the police are admissible, or whether they are “confessions,” and 
as such, ought not to have been received in evidence. 

In Queen v. Hurribole Chinder Ghose (1) Garth C. J. and Pontifex J. 
held that what is described in the head-note as a statement in the nature 
of a confession” was inadmissible under section 25 of the Evidence Act, 

~ (1) (1876) I. L. R. 1 Cal, 207. 
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it having been made to a police-officer. I have had the advantage of 
examining the actual statement as recorded by the police-officer concerned 
in that case; and I find that the prisoner, the charge against whom was 
abetment ot the use as genuine of certain forged documents, admitted that 
he had, at the request of the principal acoused, prepared a draft 

of a letter of advice (evidently one of the forgeries), that the 

principal had afterwards told him that “he had got a great 

lot of money on the draft,” and that he had eventually recei¬ 

ved from the principal the sum of Rs. 8,300. Now this statement 
was treated, and referred to throughout as a confession, and the Standing 
Counsel apparently never suggested that it was not, the only question 
argued before the learned Judges being the questions whether Mr. Lam¬ 
bert, who had received and recorded the statement, and who was a Magis¬ 
trate as well as Deputy Commissioner of Polioe, was a ‘police officer” 
within the meaning of section 25, and whether that section was qualified 
by section 26. The ruling, therefore, seems to be of no assistance to us 


here. 

The case of Queen-Empress v. Maihews (1) has also been relied upon 
by Mr. Das. In trying that case Mr. Justioe Field, when excluding a 
statement made by the accused to a police officer, observed that the exact 
words used in such circumstances would not be evidence 'if they amoun¬ 
ted to an inorim loaning statement,” and that the law was “imperative in 
oxoluding what comes from an accused person in oustody of the police, if it 
incriminates him.” But the learned Judge made these remarks in consider¬ 
ing a hypothetical case put by the Standing Counsel for the Crown in 
support of the argument that he was entitled to clear up a matter 
left in doubt by the cross-examination [521] and the statement which 
the acouscd, then on the trail for murder, was said to have 
made when arrested, was that something had happened “ at the 
time ho struck the deceased.” Now, as was remarked by Hals- 
bury, L. C., in Quinn v. Leatham (1), “ a oaso is only an authority for 
what it decidesand it seems to me that all that Mr. Justice Field deci¬ 
ded in Mathews’ oaso was that the statement quoted above amounted to a 
confession, a decision the justice of which, if I may say so without pre¬ 


sumption, no one will dispute. ** 

Then there is the oase of Queen-Empress v. Meher Ali Mulliok (2), 
on which speoial reliance has been placed by the defence. In that ins¬ 
tance three persons, Meher, Bhutto and Torab, were acoused of having 
murdered one Hurree, the theory for the prosecution being that the 
deceased had been strangled as the outcome of a dispute over a bill pre¬ 
sented by him to Meher. The statements to the police, whioh were ob¬ 
jected to as inadmissible, were statements made by Torab. “ Hurree,” 
Torab was said to have told the police, “ oame here yesterday at 1 P.M. 
Hurree and I and Bhutto and Meher Ali were seated in this room looking 
over his (Hurree’s) account, when Hurree took sick with cholera; he went 
out three timos to ease himself and oame baok and sat down, when angry 
words passed between him and Meher Ali.” He appears also to have gone 
on to describe how Meher Ali “ pushed Hurree in the throat ” and made 
him insensible, and how the corpse was afterwards removed in a box. 
Mr. Justice Wilson, having—so the report runs—taken time till the fol¬ 
lowing morning to oonsider the question, stated that he had come to the 

(1) (1884) I. L. R. 10 Oal. 1022. (!) (1888) !• L#R. 16 Oal. 689. 

(2) [1901] A. C. 495. 
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ZiT" 1 0Vldeaoa 0{ thasa statements could not be given, bub his <0 „ Q 

enunciate any principle Again, I venture to make the Lark with which — 

I concluded my notice of Mathews’ case (l). hlCh apphillatb 

for Jr?l mPeratri “i V ' Pandharinaih l 1 2 ) the charge was one of altering a ° R,M,NAt ’ 

the accused s hands and asked him [522] whence he had obtained it the ! ».“ ml 

KemUll 8 TT Py , he . had g ot a certain Kisan. Melvill and = 7 *■ c - 339 

KembaH, JJ refused to admit the statement, pointing out that, although =11 ,® r ,- L - J - 

LW “ ado m salf - 0xcul P ati °n. “ it was nevertheless an admits- ’ 

and (which) formed, indeed, the most important part of the evidence 
against the accused ’ They thought that " such an admission came pro 
perly within the rule of exclusion,” and they consequently excluded it. P 

In Queen-Empress v. Jaucharam (3) the following were the facts 
Javecharam, a tioket-collector on the railway, was accused of having sold 
the Railway Company s tiokets and misappropriated the proceeds L 

009 "T 3 4 «»•** Um lor having diLLtly reSvS .to io“n 
proferty n.m.ly, someoi the liokois, whioh he also iiaJ been d.beoted ,,, 
the act of selling. Ahmed told the police that he had received these 
tickets from Javecharam and Jardine and Ranade, JJ., ruled the state 

El* (2? SKU* They held, following Imperatrix v. Band- 
hannath (2), that it was an admission of a criminating circumstance on 

which the prosecution evidently relied, and which had weighed with the 

Magistrate m his judgment on the facts,” and that its admission was 

therefore, contrary to sections 25 and 26 of the Indian Evidence Act ” ’ 

Per contra Phear J., in Queen v. Macdonald (4), pointed out that the 
Evidence Act had made a distinction between admissions and confessions 
and allowed in evidence the statement made to a polioe-officer by a person 
arrested for theft and dishonest possession in respect of a watch chain and 
cash, that his sister had given him the watoh and the cash, and that he had 
bought the chain. Mr. Justice Prinsep acted apparently on the same dis 
tinotion in Empress v. Dabee Pershad ( 5). but that case is not helpful" 
because the tenor of the accused’s statement does not appear from the report’ 

And in construing the provisions of section 148 of the Criminal Procedure 
Code of 1861, which corresponded with, and were replaced by those [5231 
of section 25 of the Evidence Act, but referred to “ confessions or admis"* 
sions of guilt ” and were, therefore, expressed in rather more than less" 
comprehensive terms, Couch, C. J, had, in Queen v. Amir Khan (6)’ 
indicated, as it seems to me, the view that what an accused person has 
said to the polioe may not, though damaging, amount to a confession or 
an admission of guilt suoh as was tfyen contemplated by the law. 

Finally, in the most recent case of the Emperor v. Mahomad 
Ebrahim (7j the accused was tried for the theft of a box, and a police man 
gave evidence to the effeot that he had seen him carrying the box at night 
and that, when challenged, he had stated that the box was his own. The 

statement was found to bo false, but it was nevertheless held by Crowe 

and Chandavarkar, JJ., to have been rightly admitted. “ In order to 
determine/' said the learned Judges, “ whether the statement is a 


(1) (1884) I. U R. 10 Oal. 1022. 

(2) (1881) I. L. B, 6 Bom. 34. 

(8) (1894) I. L. R. 19 Bom 363. 

(4) (1872) 10 B. Ei. R. App. 2. 


(5) (1881) I. h. R. 6 Oal 530 
16) (1871) 9. B. L R. 36, 72 
(7) (1903) 5. Bom. Ei. R. 312. 
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1909 confession of guilt or an admission of a criminating oircumstance, we must 
No 7 . 23. look to the statement itself. Here the statement of the aooused was 
— merely that the box belonged to him ; it was no admission whatever of 

an ^ cr i m inking circumstance. It was, therefore, admissible. The 
statement held to be inadmissible in Imperatrix v. PancLhartnath (1) was 
37 C. 467=14 of a different character. There the accused’s statement admitted posses- 
0. W. N- 1114 sion of a cheque alleged to be forged. It was an admission of one of the 
-iI c C.-criminating circumstances which went to make up the offence charged 
” 453 * * against tho accused. In the present case the statement does not amount, 

directly or indirectly, to an admission of any criminating circumstance, 
and is, therefore, outside the principle of the ruling cited.” 

In the result, it seems to me that eaoh case must be deoided as it 
arises with reference to the question whether the particular statement 
concerned, whether it be positive or negative, verbal or expressed by 
conduot, is or is not a “ confession.” Here I am of opinion that not one 
of the statements attributed to Biren is an admission of guilt, and I 
consider that, although they undoubtedly tell against him, they were 
rightly reooived and recorded by the Court below. I am also satisfied that 
they were actually made. 

[H’S Lordship then discussed the ovidence against Krishna Jiban 
Sanyal, Sailendra Nath Bose and proceeded to the consideration of the 
case of Indranath Nandi. After dealing with the main facts proved 
against Indranath, his Lordship dealt with the question of his connection 
with Taranath Chowdhry, and made the following observations as to th« 
mode of proof of handwriting :] 

There then arises the question whether Indranabh’s association with 
Taranath at any time has been established, and this depends to a large 
extent upon the answer to the further question whether ceitain of the 
letters found at the search of 4 Raja’s Lane can be attributed to 
Indranath. Now, it is clear that the handwriting of these letters has not 
been proved in any of what may be styled the stereotyped methods of 
proving handwribing ; for only one of those methods, and that the least 
reliable of all, namely, unaided comparison by the Court, seems bo have 
been available. And even that method was resorted to under almost 
impossible conditions, because the solo standard of comparison was 
Indranath’s signature, description and address, all in English, whereas the 
letters, apart from the superscriptions, are practically all in Bengali. The 
supposed author did not himself break silenoe either to admit or to deny 
the writing of any of them. His co-direobor Raghunatb, declared that he 
was unacquainted with his Bengali signature and “ nob much familiar 
with his writing,” while Mr. Norton seems to have either omitted to put 
or refrained from putting, to Pabitra anything but Indranabh’s writing in 
English on the artioles of association. • Expert opinion on the point was 
nob offered ; and, even if it had been given in favour of identity, it could 
hardly, in the circumstances described above, have been of any real value 
or oogenoy. The stereotyped methods of proof thus went by the wall. 
But I am unable to ooncede, and I oan find no authority for tbo proposi¬ 
tion, that a particular individual’s authorship of a document cannot be 
established by the force of circumstantial evidence. Best, in dismissing 
the subject of proof of handwribing under English law, begins-see Best 
on Evidence , ed. 10, p. 213—by expressly excluding oases in whioh the 
fact that a certain document was written is inforred from circumstances. 


(1) (1881) I. L. R 6 Bom. 34. 
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Whan a document is jointly executed by mote than 0M 
fence of eaon otter, eaoh executant cannot be treated ag an attesting witness in 

respect of the signature of every other executant. 

For the purpcie o! valid attestation under s. 59 of the Transfer of Property 

Aot it is not epseotial that the witnesses should aotually see the Bignaure 

made, or the mark, seal or thumb impression affixed, but 1 ^ h 0 ^. b3 t ^®° eou . 
if the execution took place i n presence of the witnesses, although the exeou 
tarns were screened of from the gaze of the witnesses themselves 

[Executant if can be an attesting : J.V C “’' Hli 42 Mad ^O] 

L 68 I. 0. 507 ; Puisne mortgagee—Rights ; Ref: 49 I . C 4G6 , 42 Mad w j 

Appeal by bearur Jigar Begum, the defendant No 2. 

This appeal arose, out of an action brought by the plaintiff 
Barada Kanta Witter te enforce a mortgage bond The L&27J 

plaintiff slated that the bond was exeouted in his favour by 

defendants Nos 1 and 2 on the 28tb May 1898, The bond carried 

interest at the rate of 12 per cent, per annum with quarterly rests 

and was repayable on the 28th November 1898. It was further alleged 

that defendants Nos. 1 and 2 subsequently executed another 
mortgage bond in favour of defendant No 3 and defendant 

No 1 exeouted a third mortage bond in favour of defendant No. 4, and 
that therefore they were made parties to the suit. The present suit was 
brought on the 11th of March 1905. inasmuch as the defendants did not 

nay anything towards the satisfaction of the mortgage debt, esoapt four 

sums paid on account, of inberesb, the last of whioh was paid on the 11th 

of Maroh 1902. .. , , ... 

The defendant No. 1 admitted the execution of the bond and the 

receipt of the consideration money. The defendant No. 2, her sister, 

pleaded, inlor alia that she never borrowed any money from the 

plaintiff, that the mortgage deed was invalid, inasmuoh as it was not 

duly attested as require;! by section 59 of the transfer of Property Aot, 

and that the suit was barred by limitation. 

It appeared that at the time of the oxeoution of the bond in favour 

of the plaintiff, the two ladies were seated behind the purdah. The first 

defendant put her signature; the seoond, being illiterate, put her mark, 

and her thumb impression was taken thrice, as the first and second 

impressions were not vory distinct. Beneath her mark, her name was 

written by Prinoe Mookim who identified her. The dooument was 
explained by the solioitor, Jotindra Nath Boso, who, as well as Abdul 
Hossein, a servant of tho first defendant, signed the deed as attesting 
witnesses. The solioitor was outsido tho purdah, and Abdul Hossein also 
did not aotually see the seoond defendant put her mark on the deed. The 
deed was taken inside tho purdah by Prince Mookim ; but as tho sister- 
in-law tho 2nd defendant, was not aooustomed to appear before him, 
a wooden partition was set up to soreen hor from the view of the Prince, 
and it was from behind this wooden soreen that sho put her cross-mark 

and made hor thumb impression. ........ . 

[828] The Court of first instanoe having hold that the several 

mortgage deeds were genuine, that they had been duly attested by 

witnesses, and that the payments alleged to have been made on account 

of interest had been made on behalf of both the mortgagors, dooreed the 

Plam Againsnbls deoision defendant No. 2 appealed to the High Court. 
Babu Baghu Nath Singh and Babu Satis Chandra Mukerjce, for 

'bo defendant No. 2, appellant. 
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MOOKERJEE AND TeDNON XT TViio ic nn i . 
second defendant in a mortage suit * The rnnrfd Ppea on . ^balf °* 

plaintiff respondent seeks to enforce is alleged to Whl ° h fcbe 

hiS lovou, by tb. fin, JS ^ »«■ 

principal sum advanced is stated to have been Rs 5 000 wh?„R ^ 
interest at the rate of 12 per cent ner annum fu ’ I , 10b oarnec * 

rvas repayable on the 20th November 1898. The present* acf ^ ^ 
hao been paid towards tbfSsfS 

1898, Rs. 200 on the 16th February 1899 Rs 400 nn tK« i S ® pfc u ember 
1901, and Rs. 600 on the 11th March 1902. 

ants were the martgagors (the first two defendants) a whseoumi^ 
gagee, the third defendant, who claimed to have taken a security “S?'' 

mortgagors on the 6th October 1902, and the fourth defendant a 
encumbrancer, who had taken a security from the first defendo f ’ 

of the bond and receipt of the consideration. ^ 
sister, denied that she had taken the loan, alleged that the mori h *I 

She also denied the mortgage in favour of the third defendlnt The 
third defendant, the second mortgagee from both the mortgagors nraved 
that provision might be made in the decree for the satisfaction of’hfs debt 
after the claim of the plantiff had been satisfied in full from thecal 
prooeeds of the mortgaged premises. The fourth defendant the thfrd 
mortgagee from one of the mortgagors, made a similar prayer but he nut 
the plaintiff to the proof of his claim. On these pleadings Wil * 

^ 1 of the genuineness of 

the mortgage transactions, so far as the second defendant was con™] 

in favour of the plaintiff and the third defendant. The second issue rela 
ted to the question of the validity of the mortgages as affenferi u m. 

omission of the mortgagors, who were the adminirtrators of the estate of 
their father, to obtain the sanction of the Court whioh had *?ranW i t-t °* 
of administration. The third issue related to the questfon of fj^' 615 
ments of interest alleged by the plaintiff so as to save his claim tlr PaV ‘ 
sonal decree on the basis of his mortgage. The fourth ° * P T 

raised the question of limitation. The Sobordinate Judge found tmonkh 
evidenoe that the several mortgage deeds were genuine that 
been exeouted by the defendants mortgagors and duly attested b7 wf/ 
nesses, that the prinoipal sums bad been advanced as recited in «m» 

“ d that the payments alleged to have been made on ac“ „( 
haa. been made on behalf of both the mortgagors. He overruled the 

the sanction of the Court by whioh they had been appointed 8 fdministiators 
inasmuch as they acted in their capacity as the heiresses of their* father 
and not as administrators of his eatate. As regards the alleged payments 
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i910 of interest, the Subordinate Judge found that tbe payments had been made 

Fbb. 18. through the husband of the first defendant on [530] behalf of his wife, 
. _„rT, . as also of his sister-in-law. In this view the Subordinate Judge decreed 
q,Y 1L the claim, and directed that in default of payment to the plaintiff of the 

- judgment debt within the period of six months specified in the decree, the 

37 C. 526=s mortgaged properties were to be sold, and out of the sale proceeds the 

C W 5 N 9= 974 p * ainfci ^ was fco be P aic * then tbe third defendant out of the surplus 
=11 C. L. J an( ^ on °-h&lf of the balance, if any was to be applied in satisfaction 
583. * °f the claim of the fourth defendant, The second defendant alone has 

appealed against this decree, and on her behalf the dicision of the Subor¬ 
dinate Judge has been assailed substantially on four grounds: namely, first, 
that the mortgage deeds’executed in favour of the plaintiff as also of the 
third defendant were not shown to have been duly attested, and were 
consequently inoperative as mortgage securities; secondly , that the mort¬ 
gage deeds were not proved to have been executed by her under suoh 
circumstanoos as would make them binding upon a purdanashin lady, 
that the deeds were not read over to her. and that the effect of the cove¬ 


nant for payment of compound interest was not explained to her thirdly 
that the payments alleged to have been made, were either not actually 
made at all, or, if made, were not made by an agent duly authorized by 
her in this behalf; and fourthly, that the decree as framed is erroneons, and 
not in accordance with the provisions of the Transfer of Property Act, 
which does not contemplate the payment of the dues of subsequent encum¬ 
brancers in an aotion by a prior encumbrancer to enforce his own security. 

In support of the first ground urged on behalf of the appellant, it has 
been contended that, under section 59 of the Tranferof Property Act, the 
mortgage instrument to bo operative as such must bo attested by at least 
two witnesses, that an attestation by a witnesses who receives an ack¬ 
nowledgment ot execution from the mortgager is not sufficient, and that, 
in order to effect a valid attestation, the execution of the instrument must 
take place in the presence of the witness who sees the execution and 
affixes his signature in token of this fact. In suprort of these pro¬ 
positions, relianoa has been placed upon the cases [ 631 ] 
of Oirindra Nath Mukcrjce v. Bejoy Gopal Mukcrjce (1), and 
Abdul Karim v. Salimun (2). Reference was also made to the oases of 
Ford v. Kettle (3). Baj Narain Ghosh v. Abdur Rahim (4\ Dmamoyee 
Debt v. Bon Bchari Kapur (5) and Sasi Bhusan Pal v. Ohandra Peshkar 

(6). In answer to these arguments, it has been contended on behalf of 
the respondents that the view taken in the oases of Girindra Nath 
Mukcrjce v. Bejoy qopal Mukcrjce (1) and Abdul Karim v. Salimun (2) 
is erroneous, that the contrary view adopted in Ramji Earibai v. Bai 
Parvati (7) and Ganga Dei v. Shtam Sundar (8) ought to be adopted; 
that in any event, on the analogy of oases relating to the attestation 
of wills, it is not neoessary to prove that the attesting witness saw 
the execution of the deed, but that it is sufficient compliance with the 
Jaw if the dooument is executed in his presence ; and finally, that when 
the document is jointly executed by more than one person in the presenoe 
of each othor, each exeoutant may be treated as an attesting witness in 
respect of the signature of every other exeoutant. 


• 1) (1898) I. Ii. R 26 Cal. 946 
( >) (1899) I L K. *37 Cal 190 
(3) (1882) 9 Q. B D. 189. 

(1) 1)901)6 C. W. N 404. 


(S' (1902 ) 7 0. W. N 160 

(6) (1900; I. L. R. 33 Cal. 381 

(7) 1 1901) I. L. R. 27 Born, 91 

(8) (1903) I.L. R 26 All 69. 
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Before we deal with the question of law raised it ; e 

ascertain precisely the circumstances under which the morA 690 !^ *° 19,0 

controversy » the present litigation were i 7 § . deeds ln Pe! - 18. 

defendants. From the evident if ^ xecufced by the tirso two-- 

Murtaza Begum and Nawab Sarur jfgar R ^ “° rtgasorS ' Nawab Appellee 

Prince Sir Jahan KaderMtoa neXw fnd ^ W6re daughters of 

of Oudh. Their father died on the 6th Apn Tsgs 7 , !ate King 37 c 526=5 

her 1896 they took out letters of .adminbtra inn^ ?u b ® J5th S6ptem ‘ l £ 339=14 

ather from this Court in its testament^ and inti ?\ ^ ° f their -iTcV'f 

two sisters at that time, and for several years ! ® dun f. dlcbion - T be J 

m amity in their paternal house ; and there is ev don7»T *°* ebher 

the younger sister had been married on ^ ^ sister ,n 1887 

She lived with her husband for about two month ^7 i* 91 ' [S32j 

she lived with her husband for a shmt tim 6 bX A ber fa ‘ her 

of the second sister for restitution of conjugal LhTs" rl^ " 

oed in 1899, and was decided by the Subordinate T a Thls 
1900. It is fairly clear upon the evidence that at A™ X June 

two sisters lived £&£ an! ^ ^ ^ 

oonfiidenoe between them. There is also no room f enfc ! r I ° mubual 

that the terms between the sisters continued to 6 d ° Ubti 

time of the execution of the second mortgage in favour oAh^th* 777^° 
dant on the 6th October 1902. So far therawl a h d de£en ' 

made that the second defendant had no independent S d 9 SU f g ,“ Stl °° 1S 
of these transactions, there is no solid foundation fnAA 06 ^ 

terests were carefully watched by her Sand pX,! 1 ^ 06 ’ m ' 

Mookim. It has indeed been suggested that the mce M V rza Mahamed 
betrayed by her eldest sister; that she never receivJ ** d6 , fendan f fc was 
mortgage money; that she took no part in the morleX t P ° rtlt 7 of the 
that, in substance, there were elaborate schemes AfmSdTvh™ s-^* 3 
and her brother-in-law with a view to defraud her ? These 5 !p 91 f- St6r 
have, in our opinion, been recklessly made, and have not 1 * ^kr 

by the evidence on the record. It is further plain thattt,“ estabIl ®* ied 
after the death of their father, got involved in esnllAr b . wo Iadl6S - 
mg his estate, and considerable sums were needed to pav thiAX Q f r0gard ' 
to meet the other costs of the litigation. Under these circuS ^ a “ d 
feel no doubt whatever as to the substantial truth of the storv of fho" 5 ’ W ° 
tion of the first and second mortgages by the two sAtr? °f7 
Court below by the witnesses on behalf of the plaintiff and the a 
dant. The first[533] defendant was examined on comm?ssion^ a S d ? an - 
ble length, and upon her testimony, whice we see no reason whatA^ 9 ?' 
distrust;, it is proved that the two sisters executed jointly t-ho fwn V ^ fc ° 

bonds and reoeived the consideration money. The documents mort £ a 8® 
over and explained to them ; and there is no reason to surninQA 
did not fully appreciate the meaning and effect thereof Theirs*- dOt 
.toit with perfect fr.nknese, that the tr.ns.oZs were 
‘h.t she and her sister executed the deeds on reoeipt of the consideration 
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37 C. 626=5 


1910 and w i fc h Ml knowledge of their contents. We have also the evidence of 
Feb. 18. Jotindra Nath Bo?e, a solicitor of this Court, in whose presenoe the deeds 
— were executed, and he is fu)ly supported by Mahamad Abdul Hossein 
A--- anc * h u? b an d of the first defendant, Prince Mookim. Under these 

_* circumstances, the denial of the second defendant cannot be accepted as 

37 C. 626=5 trustworthy, and her deposition, recorded at great length by the Commis- 
I. C. 639=14 sioner, when closely examined, does nob produce a favourable impres- 

s * on as tiu ^ ^ er allocations. The only question, therefore, 

553. 'which really requires consideration is whether the two mortgage deeds 
were fuly attested, as required by section 59 of the Transfer of Property 
Act, which provides that a mortgage, when the principal money secured 
is Rs 100 or upwards, may be efleoted only by a registered instrument, 
signed by the mortgagor and attested by at least two witnesses. 


So far as the first mortgage bond, which is the foundation of the claim 
of the plaintiff, is concerned, the ovidence show that at the time of the 
execution the two ladies were seated behind e. purdha. The first defen¬ 
dant put her signature, the second, who was illiterate, put her mark, 
and her thumb impression was taken thrice, as the first and second 
impressions were not very distinct, beneath her mark, her name was 
written by Prince Mookim, who identified her. The document was 
explained by the sobcitor, Jotindra Nath Bose, who, as well as Abdul 
Hossein, a servant of the first defendant, signed the deed as attesting 
witness. It is admitted that tho solicitor was outside the purdha , 
and so far as we can gather from the [634] evidence, -Abdul Hossein 
also did not actually see the second defendant put her mark on the 
deed. The deed was takon inside the purdha by Prince Mookim, but as 
his sister-in-law was net accustomed to appear before him, a wooden par¬ 
tition was set up to sore; u the second defendant from the view of the 
Prince, and it was from behind this wooden screen'that she put her cross- 
mark and made her thumb impression. Prince Mookim asserts that 
the second defondant put her cross-mark and thumb impression in his 
presenoe. and it is possible that, in spite of the wooden partition, he 
was able to see the hand of his sister in-law, for the first defendant 
states that her sister put her hand out from behind the partition, 
purdah , and made .her thumb impression before her husband. The 
position, therefore, appears to have been this. The solicitor, Jotin¬ 
dra Nath Bose, was outside the purdah ; Prince Mookim, with the 
document in his hand, went insido where the two ladies were seated \ 
a wo;den partition was then put up to soreen tho second defend¬ 
ant from her brother-in-law. Prince Mookim saw his wife and his 
sister-in-law both execute the document. Abdul Hossein the servant 
of the first defondant, was also inside the room, but he did not actually 
see the second defendant put her mark or her thumb impression on the 
deed ; he, however, signed the deed as attesting witness in the presenoe of 
the ladies; when the dooument was brought outside, Prince Mookim 
signed the deed in token of his identificat : on of the signature, mark, and 
seals of tho ladies. Jotindra Nath Bose, solicitor, also signed as an attest¬ 
ing witness So far as the second mortgage bond of the third defendant 
is oonoernod, the oiroumstanoes were somewhat similar. On the face of 
that document, there appear tho signature cf the first defendant, the mark 
of the second defendant as well as her thumb impression and her name 
written underneath by the pen of Prince Mookim. Jotindra Nath Bose 
and Prince Mook-m signed the dooument as attesting witnesses. Besides, 
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t)he evidence of the first defendant as to the precise circumstances of the 1910 
execution and attestation of the second deed, we have the deposition Ebb. 18. 
of the solicitor and of Prince Mookim. As in the case of the first deei, -~ 
[535] the solicitor remained outside the purdah ; Prinoe Mookim took the teWKLAVK 
document inside and it was executed in his presence ;.ib was then brought 0lYLh ' 
outside and signed by the solicitor and the Prince as attesting witnesses. 37 C 526=8. 
Upon these facts, it has been argued, on behalf of the second dofendant^ 1 C- 539=14 
that neither of the two deeds was validly attested, so far as she is concar- 0# N * 974 
ned, because there were no two persons who had actually seen her execute =11 C * 
the document, and subsequently attested it in token thereof. On behalf 
of the plaintiff and third defendant, it has been argued in reply, first that 
as the first defendant undoubtedly saw her sister execute she document 
she may be regarded as an attesting witness ; and socondly , that for the 
purpose of valid attestation, it is nob essential that the witness should 
actually see the signature made, or the mark, seal, or thumb impression 
affixed, bub that it is sufficient compliance with the law if the execution 
takes plaoe in the presence of the witnesses, although the exeoutanbs are 
screened off from the gaze of the witnesses themselves. In support of this 
latter proposition, reliance has been placed upon the cases of Har Mongal 
Narain Singh v. Qanaur Singh (I) and Isri Prosad v. Rai Gunga Pxosad 
Singh Bahadur (2). 

In so far as the first of the two proposbions which we are invited by 
the respondents to accept, is concerned we are unable to adopt it either 
as well founded on principle or supported, by authorities. In the Laws of 
England, edited by lord Halsbury, Vol. X, page 389 ; it is stated that the 
attesting witness must be some person who is not a party to the deed* and 
a statement of its execution in his presence shouid be written on the deed 
and signed by him. This view is supported by cases of the highest 
authority, based on principles not peculiar to English jurisprudence. 

Thus in the case of Freshfield v. Reed (3), in answer to an argument that 
the parties to a document should be considered as so many attesting wit¬ 
nesses in respect of the execution, it was ruled that the term “attested” 
manifestly implies that a witness shall be [536] present to testify that the • 
party who is bo execute the deed has done the act required, the object of 
which is that some person should verify that the deed was signed volun- 
trily. Again, in the case of Wickham v.Marquis of Bath (4) it was ruled by 
Romily, M. R., that co-executants cannot be regarded as attesting wit¬ 
nesses because they do not sign the deed for the purpose of attesting the 
execution, but with the object of conveying the interest bhey have in the 
property transferred. The same view is supported by the case of Seal v. 

Claridge (5), where Lord Selborne held that a person who is a party to the 
deed cannot be regarded as an attesting witness, on the ground that if the 
person for whose benefit the instrument is executed is allowed to be an 
attesting witness, the very objoot of attestation, namely, the prevention 
of fraudulent malpraotioe, may be completely defeated. The principle 
upon which the rule is based was clearly set forth in the case of Amick 
v- Woodworth (6) : “ the true reason of the disqualification is that to 
permit a grantee to attest as a witness the execution of an instrument 
made to himself, or take its acknowledgment as an officer, where its 
attestation and acknowledgment are necessary to give it validity, would 


(1) (1907) 13 G. W. N. 40. 

(2) (1909) 14 0. W. N. 165. 

(8) (1842) 9 & M. W. 404 ; 00 P.R. 769. 


(4; (1665) L. R. 1 Eq. 17, 24. 
(5) (1881) 7 Q. B. D. 516, 519 
1 . 6 ) (1901) 58 Ohio 86 . 
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19 , 0 be against public policy, and practically defeat the real purpose of the 

Feb. 18. law, which is to prevent the perpetration of frauds on grantors, and afford 

A^p^Tat!. rea ™ nable assurance to those who deal with, or on the faith of, such 
Civil. instruments that they are genuine and represent bona fide transactions.” 

-‘ This view was emphasised in the case ef Donovan v. Saint Anthony Go. 

i ' no 6 !*?* W k 0re was observed that, if the contrary view were maintained, 

C VST N 974 0 ptovisions of a statute requiring the execution of a mortgage to be 

-ll'c. L. J atit:pstod hy witnesses might be nullified, and as illustration it was 

853. ’ observed that ” a mortgage may be given by two persons to a third ; the 

mortgagee may attest and the mortgagors one for the other , then a ’per¬ 
son may give one mortgage to two persons ; these two may furnish the 
attestation ; an interpretation of the statute, which renders saoh [ 837 ] 
a contingency possible, is dearly inadmissible, beoause there would be no 
guarantee of the bond fid*s of the transaction,” This line of reasoning 
appears to us to be based on good sense and is consistent with the 
principles of justice, equity and good conscience, according to which our 
Courts are bound to decide. We must, therefore, overrule the first ground 
taken on behalf of the respondents. 


As -.egard- the second branoh of the contention of the respondent its 
validity has to be determined by reference to the true meaning of the 
berm attestation. As pointed out by this Court in the case of Sast Bhusan 
v . Chandra Peshkar (d), the term attestation is not defined in the 
1 randur of Proyerty Act, but there oan be no doubt as to what it means 
The case of Fnshfield v Reed '3), to whioh we have just referred, is an 
authority for the proposition that when an instrument is required’ to be 
attested, the meaning is that a witness should be present at its execution 
and should testify that it has been executed by the proper person \gain in 
the case of Ford v. K tth 14). and Roberts v. Phtllip, (5), it was held that 
to attest an instrument was not morely to subscribe one’s name to it as 
having been present at its execution, but included also essentially bhe 
presence, in fact, at its execution, of some disinterested p rson capable of 
giving evidence as tc what took plaoe. These cases contemplate, as the 
requisite of a good attestation, that bhe document must have been 
executed in the presence of,an attesting witness, who subscribes his name 
to the instrument in token of his circumstance. In some cases, hiwever 
tho rule has been stated in terms whioh imply that the attesting witness 
most have seen the executant sign the instrument. Thus in the oase of 
Bodp v. Ead'c (61, Lord Coleridge, in pronouncing against the validity of 
an attestation, observed that tho witness did nob see the appellant si*n the 
claim. Again, in Lupcr v Werks (7), it was ruled that attestation means 
that the subscribing witness saw the writing executed, and thereupon 
signed his i 538] uame as witness. Preponderanoo of judioial opinion, 
however, is in favour of the view that an attesting witness is a person in 
whose presence the instrument is executed. Thus Sweet in his Law 
Dictionary states that, when A executes a deed in the presence of B, and 
B signs his name on the dooument as a token of his having witnessed A’s 
execution, b is said to attest the execution. The Standard Dictionary 
dofinos at testation to bo the subscription : y a person of his name to a 


(1) (18<J9) 8 N. n 5S5 ; 73 Am. St. 
Rep. 779; 4fi L. R. A. 721. 

(2) (1901.) I. L. R. 8S Oal. S61; 

4 C. L J. 41. 

(3) (1842) 3 M. & W. 404. 


(4) (1882) 9 B. D. 189- 

(5) 11955) t E & B. 450. 

Ifi) [1892] I. Q. B. 203. 

(7) (1990) 19 Oreg 122 28 Pao. 860 
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written instrument, to signify that the same was executed in his 
In the Oxford Dictionary (Vol. I, page 651) a similar definition is given' J B 910 13 
and reference is made to the statement of Blackstone (Commentaries’ JL 
Volume 2, page 307), that the last requisite to the validity of a deed is the Appkllate 
attestation or execution of it in the presence of witnesses If then we C,VIL - 
adopt this definition, the question arises, whan may an instrument be 37 
deemed to have been executed in the presence of a witness ? Reference I C 603 *! 
may, in this connection, be made to the principles which have been c W. N. 974 
recognized in cases of attestation of wills which are required in England 3=11 0 L - J - 
to be attested by witnesses in the presence of the testator. No useful 
purpose, however, would be served by a minute examination of the cases 
on the subjeot which are not direotly in point and are not always easy to 
reconcile. It may be generally stated, as the result of the decisions that 
presence involves two ideas—namely, mental cognition of the act and 
physioal contiguity, in other words, the person in whose presence the aot is 
done must be able mentally to know what is being done, and what is done 
in the presence of a person, must take place in physical proximity to him 
though it is impossible to lay down any inflexible, rule as to what degree 
of proximity is essential. This may be illustrated by a reference to three 
leading decisions on the subject, which will show to what extent judicial 
decisions have gone. In one of the earliest'cases on the subject, Casson v 
Dade (1), it was held that where the testatrix sat in her carriage, opposite 
to the window of the attorney's office in which the will was attested the 
attestation was valid because the testatrix might see the witnesses through 
[539] the windows of her oarriage and of toe office. Again, in Newton 
v. Clarke (2) a testator intending to execute a codioil, signed’ the same 
while lying in bad, there being present in che room the two witnesses who 
attested the codicil, the curtains at the foot of toe bed were, however 
drawn at the time to screen the testator from the fireplace; the result was 
that one of the witnesses could not actually see the testator sign his name 
nor could the testator see that witness subscribe the codicil as attesting 
it. Sir Herbert Jenner held that the codicil was validly attested, as the 
testator and tne witness signed their names in the presenoe of each other 
In the case of Re Piercy (31, Sir H. !enner Fust expressed the opinion 
that he would be prepared to hold, if necessary, that where the testator 
is blind, the witnesses may be said to hive attested in his presenoe, pro¬ 
vided the positions of the witnesses be such that the testator, if he had 
had his eyesight, might have been able to see them sign. The principle 
deduoible from these oases clearly supports the view that wnere, as here 
according to the custom of the oountry, purdanashin ladies are unable to 
appear before male witnesses, a document which, by independent testi¬ 
mony, is conclusively proved to have been executed bya purdanashin lady, 
may reasonably be deemed to have been attested by witnesses who were 
present outside the purdah, and who before attestation, satisfied them¬ 
selves thit there was no fraud, and that the document had been actually 
executed by the lady sere ned off from their gaze. This is tne view 
which was adopted by Brett J. in the c*9e of Harmongal Narain Singh 
v. Ganaur Singh (4), and by Stephen and Chatterjee JJ. in Isri Prosad 
v. Rai Gunqa Prosad bingh Bahadur (5 1. These decisions are based not 
merely on grounds of convenience, but on a sound principle analogous to 


(1) (1781) 1 Brown C. !\ 99. 

(3) (1839) 2 Curt. 320 

(8) (1845) 1 Rob. 278 ; 4 Notes of 


• » w 

oases 250. 

(4) (1907) 13 0. W. N. 40. 

(5) (1909) 14 0. W. N. 165. 
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that recognized in the case cf execution o{ wills. In this view, it becomes 

unnecessary for us to pronounce any opinion uo:n the question of the 
7 siii:sy i; ittost&ticn by a ' to as-, vrht, is urn [SIC] present an she 

, -j.w sic. 05 jric .33 n.s nioio SiossQiicju^.y ££ cli 3 siren^th cl 

ft 'L y.» « \**r * »• » •*, •* > v-y i* # *» v» • r 14 i. . a •• -'V'v * , ■ • • . 

v.cuu .—>. iwY t^vOu.^-w. i ’3 QZ2-z\Cic~z*Z 'c C % ‘ v# 5 r ^^ 3 S C* 

| 7 .®| s = 5 judicial opinion upon mis poia , as is inaioatad ov she oases ciscus-sd as 

0 La Fa VJ y* 7 n a . W 


1910 

Fkb. 13. 

APPELLEE 

f % , - .. 

wiv 


\ / * ' --- — v-> j U4uv>j *Tia iW a. |: n 

iC ’ r '- view had bc-en adopted, tnere is a tendency to revert to the 

__ T* .... • /.**» - _ 

•• 


Shamil 
opposite 

^bioutwa view ; Sa-cca v. j~az',7ict> f /i (2.j r3i6rriiig to 3i*Tdeit v. iutii 
(£j. We may further point cut that, a; suggested by she resnondanss, 
under certain ciroums’ances a grantee may oe, estopnad to claim that h : s 

deed is invalid oaaause it is no; duly arrested <Jones 'on Rea, Prcpersy. 

Volume Is, bcotion lOSr 1 ): is not nece-sary, however "o dsai witn this 
aspact of toe case, because, in our opinion, the two mortgage-deeds exa- 
octen oy the second defendant joiat.y with her sister were'du y attested 

The urs; ground upon which the deoision of the Suoordinate Judge is 
assail3d must oonsaquentiy bo overruled. 

The second ground urged on behalf o the appellant is to the effeot 
that the mortgage deeds are not proved to have bean ex mu tad by her 
under such ciroumstanoes as would make them binding upon a p-urianisk- 
in lady, that she had no independent advice, and that *the ofeo: cf the 
provisions as to compound interest was no: explained to her. in support 
oi this position, reliance has been placed upon tbe case of Sh.nb^ii Zoeri 
y. Jago Btbt A), In our op.aion, snare is .to snostance in this content.cn, 
.\o doubt, as has^oeen repeatedly rmaa by the Juu.or Committee in tne 
casa o: aeeds aia powers 3s;cucQd by purdc?.a$hin ladies, is is requisite 
tnat those who rely upon them should Satisfy the Court that they nad 
been explained to, and understood by, those who exeouted them ; in other 
words, the Court should be oareful lo see that deeds taken from 
piiraanashm women have been fairly taken, and that parties execu¬ 
ting them have been free agents and have been duly informed 
of what they were about. Judged in the light of these [641] prin¬ 
ciples, the present case is, in our, opinion, not open to suc¬ 
cessful, attaok. The evidence is conclusive that the solioiror Jotindra Nath 
Hose, read over and explained tbe document to the lady, the terms of 
whioh, it may be observed were simple and easy of comorehension. She 
had the advice of her eldest sister who joined he- in the transac¬ 
tion, a-d the husband cf the eldest slscer looked after the master 
for (he benefit of bosh. The money was paid into the hands of 
. ladies, and was urgently noedec to meet the expenses of the litiga¬ 
tion then pending in resp. ot of the estate of cheir father. Under these 
ciroumstanoes, it is impo>sibje to hold that the mortgage deeds whioh had 
een properly exeouted, and to whioh tne consent of the appellant had 
been deliberately given, oouid be set aside. The second contention of the 
appellant is, therefore, groundless end cannot be sustained. 

he third ground raises the question of limitation and does not 
demand elaborate examinations as thero is reaiiv no substance in it. In 
so ar as a decree for saie of che mortgaged properties is oonoarned, no ques- 
tion of limitation oow.oasly arises, but a quession of limitation does arise 


U) (1908) l h s. 81 Mm. Si5. 
(2) (1908) 10 Bora, L R. 948. 


l8i (fsiSnoOf & F.n 840 
(4) >1901) I. h. B. 99 calo. 749. 
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o£ m i° a r 7 fc f g ° d' 1 The f ^ 

two payments on account of interest within a period of six Md a ? fl8 ® S ’ 8 * 

p- e r^£ti d ^ % ~ were ^ 

. .' y c “ 9 evidence. 1 ne only question which reoni™ _- j.- 0i > : . 

SKSf no»”S V s agmlof *•! 

«- , MB?UW?US rtpl Vt »?I 

posiuicci ot sha two sisters at the time when feh 9 payments w- a ~ bh * - ^ " L. J. 
have no doubt that the Subordinate jud^ w&* righfr in hie , W6 

P.i»ce Mooiiim, holding « he dm »£»„ ouZl? ‘If* 

ageist 01 Doth tne ladies. The attempt made by the appellant 
thak her sisker at the kirns was hostile to her, and aoketUn a faim ™ 

be XSEP ’ 88 “’” :pl8t6lr T “ ,tird •«-* *>■««£., «£S 
a«r« SSf S?i°LV&% f r If* 

the first mortgagee. In view of the decision e? this^Court in K b f 
v. ^oOim il;, the objection must be seated as groundles No dou'bMf 
the amount due to the first mortgagee is paid, there will be no sale o?the 

0b°I l n ag no Pr ° P f :SF, , aad fch ! Se T f nd aUd third Will con equeSy 

obtain no renef m ferns suite If, on the other hanH «. * y 

the first mortgagee is not paid witnin the period allied by°’the decree 
toe property war be sold, and no good reason has been suggested w!v S 

^ q 1J / i aad third mortga- 

gees should not ce pam out ot the surplus sale prooeeds • there i- th„ 0 

DO iuostanos 1. to fourth grouhd. wbico musk, thereto b. j 

X“ 6 reSu; f j®’ ^ bat IT® 6 made by th9 Courfc below is affirmed 
ana this appeal dismissed with costs. ’ 

_ Appeal dismissed. 
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[543] CRIMINAL REVISION^ 

Before Mr. Justice Setphen and kr. Justice Oarnduff. 

MaHARAJ MaRDAU V. PoAAR Sl^’GH * 

[17th March, 1910,] 



When he I rnita of a .ublio Jerry have not been declare'] bv th« T.n-mi 
Govercmena k aei seoticn 6 cf the tengal Ferries Aef isdk / tna ^o-al 

under eeeuoie J6 and 23 thereof for maintainl g a pri^te W ^ ^ 

eanot’on to or from ai.y pc.at vi,h?n two mileg of the pablio fastv i» wT ° at 

[Ref. 3 I. 0. 221=11 Cr. L. J. 6*J *' 

TiE petitioners. Mabaraj Mandal aDd Rangmahal Das, where placed 
on trial another before B. K. Roy, Deputy Magistrate of Purneah charged 
under sections 16 aDd 28 of the Bengal Ferries Aot (Beng I of 1885) 

* Criminal Revision No. 125 of 1910, against the order of F B Hamilton 
Buiiona Judge of lurceab, dated June 28,1909. asmilton - 

(1) (1904) 1 0. If. J. 18 
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1910 and were convicted thereunder, on the 29th January 1909, and sentenced 
March 17. to a fine of Rs. 25 each. The complainant, Pokar Singh, was the 

Criminal a ^ en ^ onQ Pershad, the lessee of a Government or public ferry 
Revision. known as fc h 0 harago-a ferry, plying in the river Ganges between the 
——• districts of Bhagalpore and Purneah. The petitioners worked the Kanta- 
? 7 r C ‘ n, ‘Q° re ^ err y. a- private ferry belonging to the Maharaja of Darbhanga. 

Cr L* J293* ^^ er0 was noti ^i n 8 011 the record to show that the limits of the public 
«sj2 C. L. J. ferr y kad been declared by the Local Government under section 6 of the 
21. Act. The Magistrate found that the distances between the landing ghats 
of the two ferries on the Puineah side were roughly about 1*8 miles, and 
on the Bhagalpore side about 1*4 miles. He convicted the petitioners as 
stated above, and further directed them to remove their ferry beyond a 
distance of two miles of the Karagola ferry, on both banks of the river, 
within 15 days from the date of the order. The petitioners appealed, but 
their [544] appeal was dismissed by the Sessions Judge of Purneah on the 
28th June. They then obtained the present Rule from the High Court. 

Babu Jogendta Nath Mookerjee , for the petitioners. 

The Deputy Legal Remembrancer {Mr. Orr), for the Crown. 

Stephen and Carni uff, JJ. The petitioners in this case have 
been oenvicted of an offence under section 28 of the Bengal Ferries Aot, 
If b5. We have granted a rule on the Magistrate of the Purneah District 
to show cause why the conviction and the sentences passed on the petiti¬ 
oners should not bo set asido on the ground that tho limits of the publio 
ferry have not been declared under section 6 of the Aot. It appears that 
this is the laot of the case. There is nothing to show that the Karagola 
ferry has ever been declared to be a publio ferry under section 6, or, at 
least, the declaration itself has not been produced. The Judge tells us 
that the Karagola ferry coitainly is a public ferry and has existed for over 
35 years, and, from what is said in the explanation, we gather that the 
point was not raised at the trail. At the same time the Karago\a ferry 
has apparently not been declared under section 6, and, theiefore, the 
limits within which tho lights connected with it exist, have not been, and 
cannot be, ascertained. 

Under these circumstances we consider that tho conviotion cannot 
stand. We accordingly make tho rule absolute and set aside the oonvio- 
tion. Any money paid in respeot of the fines imposed will be refunded. 

Rule absolute. 

87 Cal. 54B [=10 C. L. J. 623 = 14 C. W. N. 614=10 Cr. L. J. 532=4 I.C. 259). 

[545] CRIMINAL REVISION. 

Before Sir Lawrence H. Jenkins, K.C.I.E., Chief Justice , 

and Mr. Justice Woodroffc. 

NAt »ain Chandra Chatterjee v. Corporation of Calcutta.* 

[17th November 1909.] 

Prosecution—Calcutta Municipal Act (Berg. Ill o/ 1609) ss. 559 (18), 6B1 (6), 681— 
Nomvipliancc with rotice to retnove ancrcachmtnt on public street—Institution of 
prosciution more than three months ajtererpir | oj notice—Limitation—CcnxUnuing 
of feme—Bye-lows, validity of—Vltra tuns. 

A prorccution for failure to oomply with a notice by the Chairman to 
remove any obitruction on a publio street, instituted more than three months 

•irim nal Revision No. 1053 ofmw, against the order of Amrlta Lalldwhitjei, 
Municipal Magistrate of Calcutta, dated July 5, 1909. 


fit] narain ohandba OHATTERJEE V. CORPT. OP OAL, 8? C*l. 847 


Munidp ■" Ac7 ° f th6 di ' tB fix6d th8rcin * is b *" ed under 8 . 681 of the Calcutta 
poLTIZT C ' ;E£0Imt0the Provision, of th. law under which it t ur- 

Bye ; laws framed under s. 550 (IP) of the Act is ultra vires’ 
terms of s561 (l) “ ° 0ttma '^ breach affcor » violarion of the 

[Ref: 2 Lah. 239=64 I. 0. 129.] 

Q , Tjbe petitioner is the owner of premises No. 31-2 Baeh Bazar 
Street in the town of Calcutta. A narrow strip of land, about'^0 inches 
wide, funs along the foot-path, and is claimed by the petitioner as part oil 

petitioner erected two masonry pillars on the disputed piece of land -ome! 
time ago. On the 3rd August 1908 a notice was served on b?m bv the* 
Chairman directing him to remove the obstruction within seven days * 
Thereupon some correspondence passed between the petitioner and the' 
Chairman, and the former having ultimately failed to comply with the 

D1E Tq C ^ BU 1 dlDg ' SurVey ° r tled a com P la >at against him on 
bhe 8th February 19C9. in respect of the same, under rule (1, 0 f the Bye 

■laws made under section 559 (18) of the Act, which runs as follows:- 

“When 9 ny person has, whether before or after the passing of thele hve 
bwa yUeed or allow., to be placed any...other masonery or brick, work Si 

afe °tion.oc any structure, in such a rosiiion »s to oa,i«% ^ L646J 

enoroaohm, nt, or obstruction over or cn any publio street the P i 
may, by written notice, require the owL or then^n "t*V D 
erected such... erect ion or rtruoture to remove the same whhin a rwaonable 
time, and any person who lad. to comply with .he terms of ruch notice smT 
be liable to a daily fine which maj extend to Re. 10 pe r diem fnr LJL 7T 
after the expiry of the time spec fied in ihe notice.” ef6ry day 


1909 
NOV. 17. 
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37 C 545=10 
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The petitioner was convicted on the 5th July and fined Rs 5 bv th 
Municipal Magistrate. He thereupon moved the High Court against th« 
conviction and sentence and obtained the present Rule. 

Bo.hu Narendra Kumar Bose , for the petitioners. 

Babu Debendra Chandra Malltk, for the Municipal Corporation 

JEhKiNS, C. J. In this case a Rule has been issued calling on fho 
Municipal Magistrate of Calcutta to show cause why the order of convi 6 
tion of the petitioner should not be set aside on the ground that the learn¬ 
ed Magistrate ought to have held that the prosecution was barroH 
section 631 of the Calcutta Municipal Act. The faots are briefly these 
It has been found by the Municipal Magistrate that two pillars have been 
placed by the petitioner in such a position as to cause a n encrn a ph m£ Jk 
on a public street. On the 3rd of August 1908, the Chairman of the 
Municipality by a written notice oalled on the petitioner to remove this 
obstruction within seven days. He purported to act under one of the 
Municipal bye-laws, which deal with obstructions and encroachments 
ihe notice was not obeyed, and, on the 8th of February 1909 these Dro' 
oeedings were commenced with the result that the Magistrate held 
offence for breach of the bye-law to be established, and fined the petitioner 
Rs. 5. In these circumstances the present Rule has been issued 

It is provided by section 631 of the Calcutta Municipal'Act that “ No 
person shall be liable to punishment for any offence against this Act 
any rule, bye-law, or regulation made hereunder, unless complaint of such 
offenoe is made before a Magistrate within three months next after the 
commission of suoh £647] offenoe.” Here the complaint was made more 
than three months after bhe expiration of the period limited in the notice 
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19C9 for the removal cf the obstruction. It is oonoeded before us that the 

NCv. 17 . section I hs.ve just read would be a bar unless it oan be established 

vE;ir saz, “ be 3 -‘ £ '| a ~ No.^1 relating to obstructions and encroachments 
Rd-■ b.:ok. or3 s?ed a consiruiBg ©fence applicable to the circumstances cf the 
—— c& -' 3 ; But it is contended-by hip. Maliik, who has argued this case ably 

CL'JGaa- 03 oei ? a ". oi toe Municipality, that the bye-law does in fact create 
if- C. is K, T *-ontinuing offence, and, tnerelcre, the bar inoicaoed in sec ion 68i 
c>3= 10 Cr. ^ as 110 application. But a bye-law must conform with the provisions 

L. j. 522—3 of the enaotment under which it purports to be made, and this 

particular bye-law, which we are now considering, is said to be sano- 
tioaed by section o69.. clause ,18) cf the Calcutta Municipal Aot 
oi 1899. Is maybe conceded that, so far as it relates to obstructions, 
it comes within the provisions of olause (18) of seoiicn 559, except, 
pernaps, so far as it purports to deal with obstructions whether before or 
aroer the passing of the bye-laws. But that is a matter on wkioh we 
need pronounce no opinion now. The question is whether it creates a 
continuing offenoe in the manner authorised by section 561 (&j of the 
Aot. Clause (a; of this seotion can admittedly be left out of considera¬ 
tion, for it is oi no assistance for tne purpose cf this case, and the seotion 
witcout clause (c-/ reads as follows : “In making a bye-law under seotion 
o59, ths General Committee may provide that a breaoh of it shall be 
punishable with fine which may extend to ten Rupees fer every day 
during which the breaoh continues after reoeint of written noMoe from 
the u hairman to discontinue the breaoh.” Therefore, the section only 
authorizes the penalty for the continuance of a breaoh where nocioe 
follows the breach. Returning to the bye-law, we find that-, the penalty 
is attached to a brea.h which only arises after t-he notice, and that 
there is no provision for any subsequent notice whion wouia o-.me within 
the provisions of section 561 requiring that there should be notice alter 
b ~® a ' J k- Therefore, the bye-law purports to oreate a continuing breaoh 
whion is outside of,-and fails to comply with, the provisions of section cS ■, 
olause (5). It follows [£48] from this that there is no prevision for a 
continuing breach that oould, 6ven on the argument of the Munioipahty 
take the oase outside the previsions of seotion 681. ' ’ 

Had the bye-law be r -n ccreotly framed, it would have been a ques¬ 
tion whether limitation would not run from the time when the offence 
was first- committed, for it is to be noticed that tbs words cf the section 
are that tne comprint must be mooe v.itkin three months next after the 
commission of such offence. There are authorities wnieh bear on that 
point, but the question docs not arise in the view I take of this case, am 
I therefore do no more no^ than guard myself against being taken to 
acoede to the argument that has been addressed to us on that point. The 
result s that, in my opinion, the Rule must be made absolute, and the 
order of oonviotion set aside. The fine if paid, must be refunded. 
WOODBOFPE J. I agree. 


BuU absolute, 


Vji.l 
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CIVIL RULE. 

Sejcra Mr. Jvsiioi Zre ti and M r. Justiei Sharjuddin 

PAEMaNaa'O Das V. KHiP.-.SXSDiD B.OX* 

[19i:h November, 1909.] 

appaa, filed 
p.efarred, 

:s eneou- 

_ , —*«. -w «a*j uoiiau^ uciirfi. 

ho!de?s Ui3 graEfe9d to - ohsc!! Parma3 ^d Das Gossain and others 'decree- 

[S-59J Mohano Parmanaud Das Go'sain and ofehers nWwo,} a j 
m the Court cf sha Subordinate Judge of Cuttack for the execution 

by the decree, he applied to High Court for an o-der to stay Sndin? Sf 
T t a ° f 5 ba appeal, the order directing the execution of the* habuliv t 

to«^ ffl ^y hrm in favour of the plaintiff, and obtained such ext n=ion 

Cour. ana octamed this rule against the defendant, Kripasindhu Roy to 
show oause why the order of the Subordinate Judge granting the extension 
of time for the execution of the kabuliyat shold not be set aside. 

Babu Sarat Chandra Boy Chowdhry ; for the Petitioners. 

Babu Qirish Chandra Pal , for the opposite party. 

, Bbett and Sh*bfud,i* JJ. The present rule was lobtainp^ h\r 
the petitioners, the plaintiffs, against the defendant No. 1, who was the 
judgment-debtor in a suit before the Subordinate Judge of Cuttaok tn 
show oause why-the order obtained by the defendant No 1 in tw'dit- 
from the Subordinate Judge, on the 1st June 1909, extending the perTod 
fixed m the decree for the execution of a kabuliyat by him in favour of 

the petitioners, the deoree-holders in that suit, beyond the period stated in 
the decree, should not be set aside. 

It appears that by the decree, the present opposite party who ww 
the defendant No. I in suit No. 404 of 1907 in the Court of the Subor¬ 
dinate Judge of Cuttack, was directed to execute a kabuliyat Sarbarakar 
in favour of the plaintiffs, decree-holders, within two months from tha 
date of the decree. [550] The opposite party, the judgment-debtor anneal¬ 
ed to this Couxt, and within the two months limited by the deoree be 
put in an application to this Court, on the 20th May ;909, prayin* for an 
order to say, pending the hearing of the appeal, the order of the Subordi- 
nate Judge passed an the decree directing him to execute the kebuliyat 
within two months from the date of tha decree, or that this Court should 

*0ivi! Rule No. 3009 of 1909, against the order of J. N. Mookeriae Snhopflir. a f. 
Judge of Outtaok, dated June, 1, 1909. ’ DUD0ccllna ™ 
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. pass such other order as to it might seem proper. The only order passed 
Nov 19 by this Court on that application was that the application should be put 

—* up when the appeal was disposed of. That order was dated the 20th May 

Oivit RuCj». 1909. The opposite party, the judgment-debtor, then seems to have gone 
87 (faWesB b a °k kh 0 Court of the Subordinate Judge of Cuttack, and, on the 1st of 
I 0 *275=14 June 1909, obtained the order in rospeot of which the present rule has 
0. W N. 584. been issued. 

In support of the rule, it is contended that, after the appeal has been 
filed, the Subordinate Judge had no power, under the law, to modify his 
decree or to extend the period fixed in the decree for the execution of the 
kabuliyat by the judgmenb-debtor. It is not clear undor what provision 
of the law the order was passed by the Subordinate Judge ; but it is 
suggested that it might have been passed under section 148 of the new 
Code of Civil Procedure. On behalf of the petitioners it has, however, 
been contended that s.etion 148 cannot be taken to give to any Court 
power to interfere with or modify its decree after there has been an 
appeal filed against the decree, and we think that this contention is sound. 
The only Court that could, after an appeal had been preferred, modify the 
terms of the decree or extend the time fixed in the deoree for its execution, 
or suspond the order made in the decree would, in our opinion, be this 
Court, as the Appellate Court. We think, there fore that this rule must 
be made absolute, and the order passed by the Subordinate Judge on the 
1st June 1909 must be sot aside, on the ground that he had no jurisdiction 
under the law to pass it. 

The question then remains whether this Court should take 


any action now on the application which was made to it on 
the 20th of May 1909, or whether we are precluded from taking 
[551] any aotion by the order passed by another Division Benoh, to the 
effect that the application be put up when the appeal has been disposed 
of. In our opinion, the previous order made by tho Division Bench does 
not dispose of the application, bub merely postpones the date for its dispo¬ 
sal, and we think that there is nothing to prevent us from dealing with 
that application if, in our opinion, the circumstances of the case render it 
necessary that we should do so. We think that this is a case in whioh 


the circumstances are such that some order on tho application of the judg¬ 
ment-debtor, the defendant No. 1, should bo passed now, and not be post¬ 
poned until the appeal is disposed of. The judgment-debtor certainly 
might be placed in a Very unfortunate position if, after the disposal of the 
appeal, the Court was to hold that it should oohfirm the decision of the 
Court of first instance that the defendant No. 1 was tho sarbarakar. and 


then, refusing to extend tho period during which he was direoted by the 
Court to execute the kabuliiiat , was to docide that ho had forfeited his right 
undor the deoree to execute such kabuliiiat. Wo think, therefore, that 
the best course for Us now to adopt is to direot on that application that a 
rule be issued on the opposito party to show cause, within one week from 
this date, why that portion of the decree of the subordinate Judge against 
tho judgment-debtor should not bo suspondod on such terms as bo this 
Court may seem fit until the appeal in this Court is disposed of. The 
petitioners in this rule are entitled to their costs, but, in the circumstances, 
wo think that they should only be nominal. 


Rule absolute . 


VII.] 


SHELLEY BONNBHJKE t>. BAJ OHANDBA DATTA 37 Cal. 883 
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[332] APPELLATE CIVIL. 

Before Sir Lawrence E. Jenkins, K. C. /. E„ Chief 

and Mr. Justica Doss. 


Justice , 


Shelley Boknebjee RajCh.nlba Datta * 

[28th February 1910.] 

Interpleader—Landlord and, Tenant— 

474, 078 —Bengal Tenancy Act (VIII of 1888) Z/l? ^ 18S2) ss - 470 - *71, 

ral seta b°v th 3 * 011 ° f the titlea of the “eva 

[Foi. ; 0 7 i6d separate ° tas 

Second Appeal on behalf of the defendants bv p . 
pointed by the High Court. DCS by the Rec eiver ap- 

The plaintiff in the suit, out of which thic nrmo„i 
the raiyat of all the nine plots of land to which ?h« e T*?' Was originaI1 y 
were situated in Jowar Abdullapur within th« ™ Ult reIat ? d ' The la nds 
Gangamandal. Defendant No 1 Mr Shellev R 0ve “ U0 -Paying the estate 
appointed by the High Court and placed t L ° W&? fche receiver 

ant No. 9 who was 'the own^of tbTestate W a *ttTl 7^' 
partly on his own account and partly as adminicL * ^ 4 annas - 

his deceased brother, was, at the time of the suit ^ the estat0 of 

lands of the estate under the reoeiver Defin'd . l^ ra< ^o r k ^ as 

No, 3 to 6 were the owners of an tS2S“i£* U fi fZ R D °<™^s 
and of an anoesbral mifas tenure of the lands’of^ Ganga ' 

within Jawor Abdullapur, known as Bhoknath Bha taoharii Tr ^ 

his favour [883] by the father of defendants Nos 3 to flf^ 3 ° r6 ^ ed in 
Ganga, towards the latter end of 1290, Madhah * a i? Wner ° taluk 

7 a 7 bdU l la ? Ur fr ° m 1270 fc0 1290 ' ac «°rding d to the h9 p]ain , 0 ff’ W,tbin 

of land in suit. After the expiry of the term of his dal SL?t pl ° fe f 

a katmi-miras of plots Nos. 2 and 3 of the lands in suit to bh f ran ^t d 
describing the lands as appertaining to taluk Ram r t0 Plaintiff, 

iotmi-rotVas of plots Nos. 4 to 7, describing the lattor as^nnerf^' a . nother 
rent in respect of plot No. 1 to defendant No 7, and n re SLlTfT 8 
owners of taluk Ram Ganga and of the miras tenure wSin bvf , V SS . 

from 1291, „s«d th, plaintiff for rents in pttTp,„J°Z 9 t "J'T. 1 

his suit was dismissed so far as plots Nos. 2 to 7 were conn * l fc ° j* bufc 
dwreed in respect of plots Nos. 8 and 9 only. Subsquently in lS IT 

nine piots o, ,apds. F rom *JSS tiZ £ 

ss*‘ : ft? “sss ifSnSiimt a 

decree of Mohendra Nath Das, Muneif of Comillab, dated Jan 31 . 1906, ffirmiDg the 
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1910 rentes in respeofc of fche lands in suite bo defendant No. 2 and the dar- 
Feb. 28 . ijardar under him, and alsofco defendants Nos. 3 fco 7. Under fche ciroum- 

- stances, the plaintiff brought the suit and prayed that the title of the 

appellate different S0 fe s 0 f defendants might be deolared, so as to relieve him of liabi- 

lity to pay rentes twice over in respeot of the lands in suite. 

37 C. 332=14 Defendants Nos. 1 and 2 contended, inter alia, that the suit was not 
C. W. N. 784 maintainable in the form in which it was brought. 


=11C. L. J. 
577=3 I. C 
377. 


The Court of first instance dismissed the suit as not maintainable 
On appeal, the finding on the question of the maintainability of the suit 
was set aside and the case remanded for trial on the merits. On remand, 
the learned Munsif held that the suit was note barred by limitation or res 
judicata, and declared which plots were comprised in what taluk. On appeal 
[554] fche learned Subordinate Judge upheld bho findings of fche Court 


below. 

The defendants, thereupon, appealed fco fche High Court. 

Babu Prabhashchandra Mitra (with him Babu Omakaii Mukherji,) 
for fche appellant. The plaint in fcho present case contravenes fche provi¬ 
sions of section 474 of fcho Civil Procedure Code. The olemonts of seoteion 
474 are all present. I also rely on seoteion 471. Koylaih Chandra Dutt 
v. Goluk Chunder Poddar (1) suporfcs mo. 

Babu Vmakali Mukherji , for fche appellant [appeared at this stage and 
was allowed fco follow]. The plaintiff was not prejudiced in any way. He 
oould have taken advantage of section 149 of fche Bengal Tenancy Act, 
It is true fche point we are now seeking to raise was decided against us by 
fcho first appellate Couifc, and there was a remand. It is, however a pure 
point of law and we can raise it now, 

Babu Qobindachandra De Boy, for fche repondonfc . Upon the facts 
found and admitted, a bill of interpleader is sustainable in law. Section 
474 does not prohibit suoh a suit. The rule that a tenant cannot compel 
his landlord to interplead has an exception, as in section 474 itself. The 
present case falls within that exception : Clarke v. Byte (2J. 

There was no appeal by fche appellant against the order of remand, 
and considering fche turn fcho oase has taken, ho should not be allowed teo 
raise the point now. The appellant must, moreover, show that there has 
been injustice in fche case to have fche interference of Court : Noh*ih 
Chandra Dass v. Jamiruddin Mollah (3), MolUkarjuna v Pathaneni 
(4 ) t Durga Kinkar Norha v. Konchai Ronza (5), hlalhu Sudan Sen v. 
Kamini Kanta Sen (6\ Baikuntha Nath Dcy v. Nawab Salin.ulla Baha¬ 
dur (7 \ Matra Mondal v. Hart Mohun Mullick (8), Nowcowree Mtoidttl 
v. Mookta B*bee (9j. Nussurooddcen Eosiein Chowdhry [555] v. Lall 
Mahomed Puramanick (10), and Qunya Monee Dossce v. Issur Chunder 
Shaha (11). Seoteion 474 only lays down a mle of procedure. Even if 
there has been defeofc or error in the frame of the suit or in the order 
of romand, seotion 578 of the Civil Procedure Code would euro ifc. 

[JENKINS C. J. But if the suite itself be unsustainable, it would raise 
a question of jurisdiction.] 

Bute no question of jurisdiction can arise if fche Court had pecuniary 
and local jurisdiction, and also jurisdiction over tho subject-matter: 


U) (1897) 2 0. W. N. 61. 

(-) (1807) 18 V68. 388. 

(?.) (1901) 1. L. R. 28 Cal. 824 
(4) (1896) I. LR. 19 Mai. 479. 
(6) (1904 ) 6 O. L. J. 71. 

16) (1905) 9 C. W. N. 895. 


(7) (1907) 12 0 \Y N. 590. 

(8 (1999) I. L. R. 17 Cal 155. 
(9) (1965) 2 \V. R. 181. 

(10) (1870) 13 W. R. 284 

(11) (1872) 17 W. R. 465. 
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JaiZSf 1 1 n l Uohan M uUtck (1) and Mohesh Chandm ^ v 

Jamniruddin Mollah (2\ Moreover, the ground of unsustainable Peb 
raised in this case ,s not of jurisdiction, The suit may, moreover be ~ 
created as a suit for declaration as regards the lcabuliyats and other mat- afp ellate 
ers. If defendants Nos 3 to 6 were wrongly impleaded, they may be 
treated as unnecessary parties. A misjoinder of parties under such cir-37 C 352*14 
o imstances cannot defeat the suit : see section 99 of the new Code. As C. W. N. 784 
regards defendants Nos. 7 and 8, an interpleader suit is not improperly =11 0 L - J- 
constituted, merely because one or two of the defendants do not claim 877=6 1 c - 

distinguish 0 ^ 130 su *^ 80,! ' rnafct6r, Tbe oaS0 cited b V tbo appellant is clearly 

Bobu Umahali Mukherji, in reply. Section 578 cannot have any 

application, as the question affects the merits of the oase and in fact goes 
to the very root of it. 

Cur. adv. vult. 

JENKlNa 0. J. This case comes before us by way of second appeal 
and it arises out of a suit which has the appearanoe of an interpleader 
proceeding. The plaintiff is the tenant of the lands to whioh the suit 
relates, and the defendants may bo divided into two groups-^on the one 
side being ranged defendants Nos. 1, 2 and 8, whom I will for brevity call 
the Shovabazar party, and on the other side defendants Nos. 3 to 7, whom 
I will describe for brevity as the Chaudhuri party. The plaintiff’s grie¬ 
vance is that having, as he says, passed two [556] kabuliyats , one in 
favour of the Shovabazar party and the other in favour of the Chaudhuri 
party, he finds himself in this predicament of being sued on both. This 
he considers gave him title to comeltfl the Court, and he has brought this 
suit praying “ that the Court may be pleased to declare whioh defendant 
has what right in which of the disputed lands and what right the 
plaintiff holds which of the said lands, under whom, and for what 
amount of rent the plaintiff is liable to which defendant, for whioh 
land, and to declare that one of the two parties claiming the rent of 
the said lands is not entitled to the same”—a somewhat comprehensive 
and complicated prayer for an interpleader. There are further prayers 
which may be regarded as the sequel of that which I have read. The 
MunSif, before whom the case came in the first instance, dismissed the 
suit as not being maintainable. His decree was reversed on appeal by the 
Subordinate Judge and a remand was directed. Unfortunately; the 
present appellants did not at that time prefer an appeal, and so the oase 
went back to the Munsif. There was an investigation before him 
resulting in a deoree, of whioh the defendant No. 1, as the mouthpiece 
of the Shovabazar party, complains. This deoree was on appeal affirmed 
by the Subordinate Judge, and it is from that decree of affirmation that 
the present second appeal is preferred. 

Two points only are raised on this appeal. First , it is said that the 
Courts below should have held that the suit was barred by the provisions of 
section 474, of the Civil procedure Code of 1882, and should have dismissed 
the suit; secondly , that the Courts below should have held that the plaintiff’s 
suit was barred by the principle of res juaicata . The plaintiff endeavours 
to support the decree in his favour by reference to section 474 of 
the Civil Procedure Code, and he in effect concedes that unless he oan 
establish to our satisfaction that this suit is sanctioned by section 474, 

Civil Procedure Code,it is misconceived. Section 474 is only one of several 

(2) (1901) 1. L. R. 28 Oal, 82*. 
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. contained in Chapter XXXIII, which lays down the law as to interpleader. 

Feb 28 Section 470 provides that ‘ when two or more persons olaim adversely 

— * to one anothor the saene payments or property from another person, 
APPELLATE [557] whose only interest therein is that of a mere stake-holder and who 
0lVlL < ic ready to render it to the right owner, such staok-bolder may institute 
37 C. 582=14 a suit of interpleader against all the claimants for the purpose of obtaining 
C. W. N. 784 a deoision as to whom the payment or property should be made or deliyer- 
=tl C. L. J. rQ( j | an d 0 f obtaining indemnity for himself: Provided that, if any suit is 
B77 R77 I,C ‘ pending in whioh the rights of all parties oan properly be decided, the 
877# stake holder shall not institute a suit of interpleader." Them seotion 471 
lays down what are the requisites of a plaint in such a suit. It provides 
that the plaint must state “ (a) that the plaintiff has no interest in the 
thing claimed otherwise than as a mere stake-holder; (6) the claims made 
by the defendants severally; and (c) that there is no collusion between the 
plaintiff and any of the defendants.” Then it is provided in seotion 472 
that“ when the thing claimed is oapable of being paid into Court, or 
plaoed into the custody of the Court, the plaintiff must so pay or plaoe 
it before ho oan be entitled to any order in the suit.” The prayer of this 
suit seeks a declaration as to the title to land, and if this land is to be 
regarded as the property that was in dispute, I fail to see how the plaintiff 
can desoriba himself as a mero stake-holder of the property, and indeed in 
view of that obstacle in his way the learned pleader for the plaintiff has, in 
the oourse of his argument before us, urged that the interpleader relates to 
the rent payable under the kabuliyat. But there again we are confronted 
with the difficulty that there are two kabuliyat* and not one kabuliyat , 
and the amout secured by eaoh is different from that payable under the 
other, so that I fail to see how it oan be said that we have the predicament 
of two or more persons olaiming adversely to one another the same pay¬ 
ment or money; and without elaborating the matter further, it appears to 
me that the case manifestly does not come within the positive provisions 
of Chapter XXXIII, and that section 474 is clear in its terms against the 
plaintiff. On the facts plaoed before us, it is impossible to hold that the 
rival parties, when their positions in relation to these claims are precisely 
defined, olaim the one through the other. If the plaintiff finds himself 
harassed in [568] the way he desoribos, it may be that he oan take advan¬ 
tage of the protective procedure prescribed by seotion 149 of the Bengal 
Tenancy Aot, though as to this I oan express no definite opinion on the 
present meterials. But be this as it may, the suit whioh he has brought 
is not properly maintainable. It has been urged that, having regard to 
the provisions of seotion 678 of the Civil Procedure Code of 1881; no 
advantage oan. bo taken against him of that fact, having regard to the 
course this oase has taken. I cannot agree with that view of the seotion or 
of the oase that the plaintiff has oited to us as the most potent in his.favour, 
that is to say, the deoision in Mohesh Chandra Doss v. Jamiruddin 
Mollah (1). There is nothing in that oase, nor in my opinion, is there 
anything in the seotion, whioh sanctions the view that the appellant has 
lost his right of appeal to the High Court after remand. 

The result then is that, in my opinion, the appeal must be allowed 
and thu suit must be dismissed. 

The appellant will get his costs of this appeal and also the oosts 
throughout other than those subsequent to the remand. 

BOSS J. I agree. 

0) (1901) I. L. R. 28 Gal. 824. 
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Appeal allowed. 
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[859] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Teunon. 

Ramratan Kapali v. Aswini Komar Dutt 

[15th March 1910.] 

Revenus Sale—lncumbrancb or under-tenure , how avni,UJ ™ / l „ 

r ro /u ,-u M u, o JZSSiX 

».tr :™r„ °< *» 

of the purchaser at 8 uoh sale. Y ° be avolded afc th * °P>»‘°n 

Titu Bibi v. Motesli Chunder Bagehi < 1 ) follow^. 

The law does not require any notice as a neoassAiw nraiim.v,, 

avoid an uuder-tenure, but the opinion of the purohwer h' y *° a • 8U ', t ‘° 

the institution of a suit within the time approved by L ww eXer ?'‘ ed by 

has been instituted, the tenure must be'regarded annulled fronHd,! ^ Vi 1 * 
oommenoement of the suit. UU9a troin ths date of the 

For the period anteoedent to a suit for annulment of an i„™„k 

possesssion of the under-tenure-holder is not wrongful anrl 

revenue sale are not entitled to claim by way of dimag s fo? u«T 5 “* th ® 

pation auy sum in excess of what aotually repretents fhe re t tf d v°°?u' 
tenure-holder of the first degree. P the re ,t payable by the 

defendants as held the tenures directly under the defaulting prcLriio™° h °a the 
against all of them jointly and severally. 8 pro P r,efc <”s. and not 

In respect of mesne profits whioh aoorue during the pendannv Q 
possession, the liability of diflerent fcehure-hoidera of the aam/rW SUIt fo e r 
separate under-te cure-holders of different degress, should ft nn^ gI 6 V U£l ,f 
ding to the share ol the profits intercepted PPortioned aocot- 

Jotindra Mohun Lahiri v. Guru Prosunno Lahiri ( 2 ) referred to 

. 4 releaflfl of 0110 wrong-doer without any intention to 

joint tort-ftasors, but only as a partial eatiefaotion, disoharflea thl ' Br 

only pro tanto 6 e ocnecfl 

[560] Vfhere the plaintiffs release some of the wrong-doers from luMiit*, a 
oiaim against the oihers have been split up by their own conduct ™a * • ? 
deoree ought not to be passed against all the defendant" d * )0,nt 

Bmonauth Tewarry v.Kolayshbany Narain Singh (8) followed. 

Fob—17 C. W. N. 984=19 I. C. 974. Dist:-24 C. L. J. 462; Bef —14 nr r 

Mad. 548. 84 0. L. J. 415; 14 I. C. 34, 29 0. L. J. 245. 1 'p L t 9 * 5 - ow o® 
474; 8 I. 0. 707; Not appr:—63 Cal. 992; Fol:—62 I. 0. 25.' ' ' * 

Appeals by Ramratau Kapali and others, the judgment debtors 
These appeals arose out of proceedings for the assessment of mensa 
profits following a prelimenary deoree for khas possession passed on the 
191b of December 1905. 

The plaintiffs in that suit purchased, through a benamidnr .t, 
revenue sale taluk No. 1744 in the district of Baokergunge. This and 
four other taluks had been owned and possessed by the zemindar bv 
private partition, and there was no means of ascertaining which warn thl 
lands belonging to taluk No. 1744, The plaintiffs sued for the 
ascertainment of the lands belonging to their taluk, and they obtained a 

•Appeals from Appellate Orders, Nos. 185 and 548 of 1901 against th» ordar 
of P. E Oammiade, Disriot Judge of Baokergunge, dr,ted Deo. 28 1907 and 
Jane 8,1908, respectively, modifying the order of Umanath Ghosa! 8 wW 
dinate Judge of Bariial, dated July 8 , 1907. 0aa! ' Hubor ' 

41) (1883) I. L, R. 9 dal. 68S. I. A. 94. 

(2) (1904 I. L. R. 31 Gal. 697; L.K. 31 ( 8 ) (18C8) 2 Hay 297. 
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dooreo for a joint and undivided share of 5 annas 9 gandas 'i karat ll 
hr antis of all five taluks. Having obtained this decree, the plaintiffs 

_ tried to realise rents and were opposed by the defendants, who set up 

Appellate various tenures and under-tenures which they olaimed to hold under one 
OiVii • 0 { ktie C o-sharer zemindars. They then instituted the suit of whioh the 

on n"sa9=19 the proceedings for the ascertainment of mesno profits were a part. In 
C V? N. 814 the judgment delivered on the 19th of December 1907, the Subordinate 
=11 C. L. 1. j^ge of Barisal decided that tho plaintiffs were entitled to khas possos- 
803=6 I. C sion " o{ tll0 i r share of the lands covered by the tenures and under-tenures 
69 ‘ olaimed by the defendand-'. as well as of all the lands of the 5 mauzas 

and that the defendants ‘‘are all liable for mesne profits, except defendants 
Nos. 145 to 149, who, amongst others, ‘‘amicably” Settled “the case with 
the plaintiffs’ ; the question of the amount of mesne profits was reserved 

for subquent trial. 

The plaintiffs decree-boldors then applied for execution of the 
decree, and the Subordinate Judge, who tried the execution case 
held that tbo judgment of his predecessor, dated the lltb Decem¬ 
ber, was silent on tho subjeot of the nature of the [561] defendants 
liability, that th6 question was therefore open to adjudication in the 
present proceedings for tho ascertainment of mesne profits, and that 
the defendants wore equitably entitled to have their liability for mesne 
profits apportioned according to tho extent of occupation and enjoyment 
of the total lands by caob group of tenure-holders subordinate to the how- 
ladars, who he held would be liable for the whole amount, as their con¬ 
nection extended to tho whole of tho iands. He further held that the 
agreement come to between the deoroo holders and somo of the judgment 
debtors, stipulating to discharge the latter from their share of the debt 
on accepting somo money from them, could not be taken as a ground for 
splitting up the liability of the remaining judgment-debtors, but had only 
the effeot of reducing the judgment-debt by the amount for whioh the 
compounding debtors, would bo found liable. Some of the other judgment- 
debtors and the decree holders appealed against the Subordinate Judge s 
dooision in the execution case. In the appeal by the judgment-debtors 
they contended, inter alia, that the agreement with the decree-holders 
had split up the liability cf the several judgment-debtors, and that eaoh 
one of the judgment-debtors was liable to pay only the amount realised 

by him. 

The decroe-holders, on appeal, contended to the effect that the ques¬ 
tion of tbo nature of liability of the defendants oould not be re-opened in 
tho oxecutionproueedings, as the judgment of the 19th December 1905 
deoided the matter fully, aDd that tbo judgment-debtors were jointly and 
severally liable for the entire mesne profits. The Distriot Judge, by his 
judgment dated the 23rd December 19o7, dismissed the appeal of the 
judgmont-debtors partially, and deoreed the appeal of the decree-holders, 
holding that tho judgment-debtor appellants were jointly and 
liable for the mesne profits which acoiued after the 21st March 1905, 
the dato of the deoroo passed by the High Court in the previous suit for 
khas possession,-and that each of them was separately liable for mesne- 
profits whioh accrued on his or her share previous to that date, and that 
so far as the appealing judgment-debtors wore [562] concerned, no benefit 
oould bo legally olaimed fiom the decree-holders' action in compromising 

with somo of the judgment debtors. , 

Thereafter, on tho dooree-holders' application for a review of tho fur k- 
rnent of tho District Judge, ho held by his judgmentdated the 3rd June 

968 
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1908, that his observation in the previous judgment to the effWf- tw 

SSiv wmM P h ri ° d Pri °I t0 thQ 2tSt Mar ° h 1905 fch ’ 9 judgment-debtors March 1 5 
liability would be separate, was not consistent with the ordering portion — 

of the said judgment enbiraly dismssing the judgment-debtors’ appeal the AP£,r ^rrE 

m nt ‘ ^ reSC ’ Dded ’ and ifc WaS fiDalIy direot0d W the u5g 

Subordinate ^ ' Tune 1908 that the <*** of the 87 C. 539 , u 

which accrued due before the 21st March *935 do stand unaltered = !l * * 

Jhe judgmant-debtors filed.this second appeal, No. 155 from the 803L C 
appellate order of the District Judge passed on the 23rd December 1907 9> 

Sstric? P Tnd N °‘ M 8 *7”? original order agoinst the order passed by the 
District Judge on the 3rd June 1908 in review of his own judgment in 
the appeal by the decree-holders. ° “ 

Chandra Ron (with him BabuPrakash Chandra Majum- 
darand Babu Ramesh Chandra Sen',, for the appellants. In assessing 
liability for mesne profits in such a case, the equitable view would be for 
separate assessment. Taking also the ea^e-law on this head, it would 

MaZl^ balance of opinion is in favour of tho equitable view : Fuzul 
Mahomed hundulw.Raj Uomaree Debee (1) Collector ofBoytah v.Shama 
Munkur Mojoomdar (2) Krishna Mohun Basak v. Kunjo Behan Basak 
IJ* be 3°y vhand Mohatab v. Lakhmarain Choiodhry 4; Admittedly 
gi-q are oases against this view. The judgment-debtors were holding 
the lands under a valid title for a long time, and their interests were not 
at all affected by the sale of taluk 'No. 1744. A sale for arrears of revenue 
oes not ipso facto [563] avoid incumbrances and under-tenures, and 
wnen the deoree-holders gave notice to give up possession of the hoiola 
e judgment-debtors were within their rights in refusing to do so. It is 
only for the period after a decree has been made in a suit for annulment 

of under-tenures, that the under-tenure-holders or incumbrancers may 
oe held liable for any mesne profits. 

I would next contend that release of some of the joint wrong-doers 
operates as a release of all: Nioholson v. Revill (5), Cocke v. Jennor (6) 

Duck v. Mayeuil), Bissonauth Tewarry v.Kaylashbany Nara>n Singh (8). 

Lastly, I would contend that wrong doers can claim a right of contri¬ 
bution when the wrong is not a consicious wrong. At all events, credit 
ought to be given for the amounts received by the decree-holders from 
some of the defendants : Burrows v. Rhodes (9), Adamson v. Jarvis (10), 
breeputty Roy v. Loharam Roy -11), Suput Singh v. Imrit Tewari <1^’ 

&ishna Ram v. Rakmin'* Snook Singh (13), Ran Saran Maitra v. Jatm - 

(15J M °^ an Jotindra Mohun Lahiri v. Gum Prosunna Lahiri 

Bobu Baikunlhanath Dai (with him Babu Gunada Char an Sen), 
or the respondents. It is not open to an executing court to go behind 
the finding in the judgment on which the decree to be executed is based, 
n this oase the clear finding was that all the defendants were liable for 


U) (1866) G W.R. 113. 

(2) (1856) 6 W R 230. 

(3, (1881) 9 0 LR.I 
(4) (1908) 12 C. W. N. olxvil. 

460 (1838) 4 Ad ‘ EL 075 ; 48 R ‘ R ‘ 

(6) (1615) Hob. 6G; 102 E. R 214. 

(7j [1892] 2 Q. B. fill. 

(8) (1863) 2 Hay 297, 


(9) [1899] Q. B. 61G. 

(10) i 1827? 4 Bing. 66; 29 R.R. 60?. 

(11) (1867) B. L. B. Sup. 687 ; 7 W 

384. * 

(12) (1880) I L. R. 5 Cal. 720 
US) (1687) I L. R 9 All. 221. 

(14) (1900) 5 C. W. N. 893. 

(15' (19o4) I. L. R. 31 Gal. 507; L. R. 
I. A. 94. 


R. 


31 



ft7 Cal 964 


INDIAN HIGH COURT REPORTS 


[Vol, 


mesne profits. The amount only was left to be determined in execution. 
March 15. Seotion 2i2 of the Civil Prooedure Code limits the enquiry in the exeou- 
— tion stage to an ascertainment of the amount, and does not extend it to a 
Appellate decision upon the nature of the liability. Even if the finding in the judg- 
1V1L ' ment of the original suit is liable to bear a different oonstruotion, it being 
37 0.569=14 our case that the defendants all jointly opposed us in collecting rent, and 
C. W. N. 849 that case [564] being found to bo true, as we read the finding, this Court 
503”“8* l* * can ^* s P ose kbe present question only upon that basis and on no other 
~ 60 ‘ C * The liability must, therefore, be joint and several, ithe defendants being 

all tort-feasors: Ham Chunder Surmah v. Bam Chun 'er Pal (1), Bheeknm - 
bur Singh, v. Baj Chunder Ghose (2), Ganesh Singh v. Bam Raja. (3J, 
Ajoodhya Doss v. Lalljee Paurey (4), Mudun Mohun Singh v. Ram Dass. 
Ghuokerbutty (5), Mugun Chunder Chittoraj v. Surbessur Chuckerbutty 
(b). See also observation of Markby J. in Fuzul Mahomed Mundul v. 
Raj Coomaree Debee (7 l 2 * 4 . 


As to the period for which mesne profits are to be assessed, the ques¬ 
tion is, in the first place, no longer open, having been by clear implication 
decreed in the original suit for the full period claimed therein. There 
could at least be no possible doubt that the defendants were wrong-doers 
from the date of institutian of the original suit for khas possession, institu¬ 
tion of a suit being sufficient notice for setting aside an incumbrance: 
Mafizuddin v. Korbad Ali Chowdhuri (8), Kamal Kuman Ghoxodhurani 
v. Kiran ( handra (9), and Mtr WazirvZdin v. Lala Deoki Nandan (10J. 

The release of some of the judgment-debtors meant only a part 
satisfaction of the entire debt, and not a full discbrage of each and all of 
tho judgment-debtors. The principle of the English cases has never been 
and should not be followed in this country, and especially so when the 
agreement entered into between the deoroe-holders and the judgment- 
debtors so discharged deary provides that the result of the payment would 
be that the deoree-holders would not enforoe the decree as against them. 

Cur. adv. vult 

[566] Mookbujee AaD Teunon JJ. The substantial question of law 
which calls for decision in these appeals relates to the assessment of mesne 
profits of property sold for arrears of revenue, and is of a somewhat novel 
character. The oiroumstanoes under which the olaim for mesne profits is 
made by the decree-holdors are not the subjeot of controversy between 
the parties. On the 25 of September 1897, the resondents purchased an 
estate at a sale for arrears of revenue. They at first commenced an 
action for recovery of possession of some of the lands comprised in the 
estate, on the allegation that the intermediate tenure set up by the person 
in possession was not binding upon them as purchasers at a sale for arrears 
of revenue. This suit was deoreed on tho 2nd Maroh 1300, and on appeal 
to this Court, the deoree of tue Court of first instance was affirmed on the 
the 24th Maroh 1905. On the 13 th April 1905 the purchasers commen¬ 
ced the present action for recovery of possession of lands not oomprised 
in the previsions of lands not comprised in the previous suit, upon the 
allegation that the intermediate tenures set up by the defendants were 

(1) (1876) 28 W. R. 226. (f.) (1867) 8 W. E. 479. 

(2) (1871) 16 \Y. R 196. (7) (1866) 6 W. R. 118. 

(8) (1869) 8 B. L. R., P. 0., 44., (8) (19*8) I, L. R. 31 Cal 898. 

12W.R.88, P.0. (9) (1908) 2 O VT. H. 999. 

(4) (1878) 19 W. R. 218. (10) (190T) 6 0. L J. 47<l. 

(6) (1880) 6 0. L. R. 857. 


VII.] 


BAMIAXA 8 KAPAtl «. AflTIMI KOMAR DOTT 8 ? 0 « 1 , 887 


bar 1905, and it waT foun^ \Zf u f Wa<? deore ® d on ^a iPfch Oecem- 

not proved to have been in exister, .m ' S j"[ R \ ,h ° Ueh genuine, were Appbllaib 

ment. On the )4th March 9 06 f 6 Permane “* Settle- 

d p rT i»„, tt sorS ; 1 ™ 6 ° si de,lv8ry »«'»-« 

intotheoiaim!anTha S m ade a ?e°r haS “f 3 a ful1 «"ligation ™ 

mesne profits have been awarded W m °'" °? h9 pkintiiffs > by *hich 808=8 >• <»• 
the decision of the nisf-Tiet T ? p0a ^ fc ° tb ’ s Court, and on their behalf 

£ szs “ r hfirS ^$e 

sstsss-isss 

stAsria h ;d 

»or tt„'SfSdeT° l b<i ““' i9 "* b,e “■> 

learned r° f firsfc of tbese intention?, it has been argued by the 

revenue il nn , appellanfcq fchah fch9 eff00 <= of a sale for arrears of 

onlv fo m t f0C t° fc ° avo,d a11 moum branoes and under-tenures bub 

ment ofTe 'Y° ,dabIe til] a decree has beep made in a suit for annuh 

Revenue fr- tenUre ' h ° ,d9rS iS nofc wroneful - and ‘ ba purchaser 2 I£ 
for and oe S C °“ SequenMy nob e °«« 0 d to claim, by way of damages 

payable bt the UPat T'^“ y S T,J n 9XC9SS ° f whafc represenfcs the rfnt 
Dartiftl hr * th f ^der-tenure-holders. In our opinion this contention is 

shows ennM Und ' °, aS0 of Titw Bibi Vl M °hesh Ghunder Bagchi (1) 
for arrea nCl f S1Ve y the , fallaoy of fche assumption that the effect of a sale 

tenu ^ A°n [flfT !S ' PS ° ^ *° aV ° id *" incumb ™<* 8 and unde, 
the sale oftn «Tf m 5 ranC9 01 u ° der ' tenure is nofi ipso facto avoided by 
at the Lk r\ fc f fce for arrears of revenue, and is only liable to be avoided 

v forbad C ^ wdh ] lrani v - Kiran Sandra Bov (2), Madzuddin 

( 4 ) ku„ d f U C * owdhun f3land Mtr - Waziruddin v. Lala DeokiNandan 
n.„T aw d ° 03 nofc require any notice as a necessary prelim- 
r5671 „ t0 avoid an und0 r-tenure, but the option of the 

time !,r 9h r r , may b9 PXercised by fcba institution of a suit within the 
by the nurnhft by w In u the case before us, where no notice was given 
must hnU f f/^. 010 the 00tnmeDcetnp nt of the suit for ejectment, we 
of the c, * tu* the tenurfl Wft ' not annulled till the date of the institution 

founded he a .‘ S ' i t . h9 l * h ApHI 1905 ’ We are unabl9 t0 aocepfc as well- 
- 77 -- 7 T~tLcontenti on of the appellants that the tenur e was not annulled 

(2) flflqai o'^'F 0 ^" 681 ' (8) (1903) I. L. R. 31 Cal. 393.- 

(2) (1898) 2 0. W. N. 829. (4) (1907) G 0. L. J. 472, 484. 
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iflio till tha date of the deorea made in the suit for ejeotmeot, Tbare is no 

Mab. 16. authority in support of this view, whioh is olearly opposed to prinoiple, 

- because, unless'it Is assumed that there was a cause o' action at the date ol 

ASPBIXATE institution of the suit, no deovee for ejectment could bo made therein, 
0lVlL ‘ Wg mu st hold, therefore, that the tenure was annulled with effect from the 
87 0 859=11 date of the commencement of the suit, and that for the period antecedent 

C.W N 819 thereto, the plaintiffs as purchasers at a revenue sale are entitled only to 
Tna-eVn such sum as represents the rent'payable by the tenure-holder ot the fi.st 

OUO-0 U, . t . . 1 _f rtitvt 
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degree; obviously, a decree for this sum cau be made only against such of 
the defendants as held the tenures directly under the defaulting pro¬ 
prietors, and not against all of them jointly and severally. The first 
ground taken on behalf of tho appellants must, consequently, succeed in 

P ar t. 

In support of the second contention of the appellants, it is argued that 
in respect of the mesno profits which have acorued duriDg the pendency of 
the suit for possession, from the date of its institution to the date of delivery 
of possession, the liability of different tenure-holders of the 'ame degiee, 
and of separate under-tenure-holders of different degree*, should have been 
separately assessed. In suppoit of this proposition, reliance has been placed 
upon the cases of Fuzul Mahomed Mundul v. Raj Ccomarec Deb e (1J 
Collector of Bograh v. Shama Shankur Mijoomdar (2). Srceputty, Boy v. 
Loharam Roy (U Krishna Mohun Basok v. Kunjo Behan» B **ak 4\ 
Krishna Ram v. Bakmini Sewak Singh (o) and Han Saran L568J Votfra 
v. Jotindra Mohan Lahim («). It has been argued, on the other hand, on 
behalf of the respondents dcoree-holdors, that tee liability of the wiong- 
doers i9 joint and several, and in support of this proposition, relianoe 
has been placed upon the cases of Ganesh S>ugh v. Ram Kaja (7J, 
Ajoodhya Doss v. Lalljc: Paury (8), Shama Sim^ur Chowd-ry v. 
Sreenath Banerjee{ 9 . RamChander Snrmah v. Ram Chanter Pal 10 and 
Muiun Mohun Singh v. Ram Dass Chuokerbultn (11). No useful purpose 
would be served by an analysis and examination of each of these 
deoisions, because not ono of them is direotly in point. No doubt 
the liability of wrong-doors in tort is, as a general rulo joint and 
soveral ; but it oannot bo laid down as an inflexible rule, that in 
every oase of tort the Court is bound to pass a joint deoroo against the 
wrong-doers, making eaoh jomtly and severally liable^ for the whole 
amount deoreed. In oases of combination liko that of GanesH Singh v. 
Ram Raja 17), where, rioters as members of a common assembly, 
plundered a house, or Shama Sunkur Chowdhn v. Sreenath Banerjee («), 
where trespassers had oolluded to keop tho true owner out of possess on of 
his property, Ajoodhya Doss v. Lalljec Paurcy (8) whero a tenant-in- 
common had boon excluded by tho joint aotion of the defendants from his 
Droportv wbioh had been divided as a spoil amongst them, or Bam 
Chundir Snrmah v. Ram Chander Pol (10.', whore intermediate tenure- 
holders had combined wrongfully to keep an auction purchaser out of pos- 
session, it is just and reasonable that tho tort-feasors should be held Jointly 
and severally liable for tho damage sustained hv the inrod party. In oases 
however whero there is no combination, and wher e asm Km fcnoMohwn, 


(1) 

(2) 
( 8 ) 
(4) 
(*) 


v 18Gfi'?6 W. R. 113. 

(1-6G) G W. R. 230. 

(1857) 7 W R. 884. 

(1481) 9 0. L It 1. 

(1887) I. L. R. 9 R, All. 991. 


(G) (1900) 6 0. W. N. 898. 


(7) (1SG9) 3 B L. R P- 0., 41 ; 

R. 34, r. 0. 

(-) (ls'8) 19 W. R 218 
(9) 11SG9) 12 W. R. 354. 

(10) (1S75) 23 TV. R. 916. 

(11) |18 C 0) 6 C, L. R- 357. 
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B^s k v. KunjoBehan Ba<ak fl) and Mudun Mohun Singh v. Bam Dass 1ain 
Ghuckcr cutty ,2.) the injury bo the plaintiff, though wiongful in the sense Maboh 15 

that it is an infraction of his legal rights, has been caused in good faith or _ 1 ’ 

in assertion of an imperfect title, the strict rule of joint and several k 
liabilities cannot justly [569] be enforced. The principle of law wLich 0,Vl,i - 
holds all persons concerned in the commission of a tort liable 37 c. 559 =« 
rerefor, without regard to the part taken therein by them so C. W. N 849 
long as their acts are not separate and independent, is far-reaching ~ «> C. L. J. 
and efficacious: that principle is that persons who act in oonoert 808s=6 1 °- 
cr combination to commit the wrong which actually results in damage 69 ' 
to person or property, must eaoh be held liable for the entire damage no 
matter what part one may take, so long as there is concerted action ’ As 
has been well said in Place V. Minister (3), “ designing men omnot be 
allowed to pub forth a supple too! to do their bidding, knowingly take the 
profits of concocted wrong, remain silent, and go unwhipped of justice ” In 
oasses, therefore, in which the controlling general principle, namely that 
where acts of several persons by design, or by conduot, tantamount to 

* | • • ^ a wrong, they are jointly liable, 

is not applicable, the rule of joint liability also ceases to be applicable 

lhe rule of joint liability, therefore, which, as appears from the oase of 
Bodreugam v. Arcedekne 4j, referred to in the judgmenb of this Court in 
Hanhar Pershax v. rholi Penhad (5), was adopted in England as early 
as the beginning of the fourteenth century, and may be regarded as based on 
sound principle when applied to cases cf combinations or conspiracies must 
bo applied with some limitations, otherwise, as pointed out by Lord’ Her- 
schell in Palmer v. Wck ( 6 j, it ceases bo be a principle of justice or equity 
or even of public policy. The same view was indicated by Best C J in' 

Adamson V. Jarvis (7), and by Peacock C. J. in Sreeputty Boy V. Loharam 
Boy ( 8 ;. A similar view was taken by this Court in Eari Sa'an Maitra V 
Jotmdra Mohun Lahiri (9 , which was not questioned when the oase was 
taken before the ludioial Committee: Jotmdra Mohun Lahiri v. Quru Pro - 
sunno Lahi i \10). If now we apply these principles[570]to the case before 
us, what is the position ? The plaintiffs are the purchasers of an estate at 
a sale for arrears of revenue ; the defendants are tenure-holders of different 
grades who held possession of the property under the defaulting proprie¬ 
tors ; till the plaintiffs had made their election and indicated to the defen¬ 
dants that they did not want any portion of the rents payable by the 
actual cultivators to bo intercepted by the under-tenure-holders, the defen¬ 
dants were entitled to remain in occupation and to exeroise their rights 
over the property. When the suit for ejectment was commenced, the 
defendants set up in good faith an intermediate tenure which, however, 
was found to be inoperative against the plaintiffs purchasers at a sale for 
arrears of revenue, as it was not established to have been created before 
the time of the Permanent Settlement. A decree for ejectment was con¬ 
sequently made against them but there is no foundation for any suggestion 
that the defendants had combined or oonspired to keep the plaintiffs out of 
possession. Consequently they oannot, in justioe, be made jointly and 
seferally liable for the mesne profits, which must be apportioned according 


(1) (1680) 6 0. L. B. 367. 

(2) (1881) 9 0. L, K. 1. 

( 8 ) (1875) 65 N. X. 89. 

(4> (1802) X. B 80 Edw. 1 , 106. 

(5) (1907 ) 8 0. L. I. 388, 390. 

(6) [1894] A, 0. 818. 


(7) 11827) 4 Bing. 66 ; 29 B. B. 603. 
18 , (1867) 7 W. B. 884. 

(9) (1900) 5 0. W. N. 893. 

(10) (1904) I. L. R. 81 Oal. 667 ; 

L. R. 81 I. A. 94, 
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1910 to the liability of the various defendants. The*question, therefore, arises, 
March 16, what is the principle upon winch such apportionment should be made? 

The obvious answer is that the liability should be apportioned according 
o“*“ to the share of the profits iat* roepted by eaoh defendant. An application 
—* of this principle may be illustrated by a concrete example. Assume that 

37 C. 889=14 before the revenue sale, X, tie proprietor of the estate had under him 

« * successive tenure-holders oi * ifferent degrees, A, B, C, the last oi whom 
503 = 6 * I C was ^ mmec fiate land Ion (f an oooupanoy ramat who paid rent at the 
* ’ rate of Rs. 100 per annum. Suppose that 0 paid rent to B at the rate of 
Rs. 60 per annum, B paid rent to A at the rate of Rs. 35 per annum, and 
A paid rebt to X at the rate of Rs. aO per annum. It is obvious that if all 
the intermediate tenures were annulled, X would be entitled to receive 
direct from the oooupanoy laiyai Rs. 100 per annum, out of which sum 
Rs. 40 was intercepted by G, Rs. 25 by B, and the remainder Rs. 35 
constituted the sum received by A, out of [671] whioh h^ retained a 
profit of Rs 15 If, however, X recovers possession by ejectment of 
A, B, and C, he should in justioe receive as mesne profits Rs. 35 from A, 
Rs. 25 from B, and Rs. 40 from C. To put the matter in another way : 

eaoh tenure-holder of different degree should be made liable to the 

purchaser of the estate for the amount of profits retained by him, 
whioh is equivalent to the net amount intercepted by him out of the 
sum payable by the oooupanoy rati/at. We have made no allowance 
in the illustration for any r asonable deduction that may have to be made 
on account of collection or other similar charges. In order to apply this 
principle to the oase before us, we have first to determine under-tenures 
of the second degree, under the tenure immediat-ly subordinate to the 
proprietory interest, and we have next to determine th3 under-tenures of 
suooesssiva degrees, under eaoh under-tenure of the second degree. The 
holders of eaoh of these under-tenures must pay to the plaintiffs respondents 
the net amount of profits made by them out of rents payable by the ooou¬ 
panoy raiyats. The result, therefore, is that the second grouad upon whioh 
the decision of the Distriot Judge is assailed must prevail. 

The third ground raises the question of the judgment-debtor9 other 
than those that have been released from the claim of the decree-holders. 
It appears that before the suit was commenced, the plaintiffs entered into a 
compromise with some of the tenure-holders, and subsequent to the 
oommenooment of the aotion, on the llth February and 12th Maroh 
1906, they gave up their claims against some other under-tenure-holders 
upon payment by them of certain sums as damages. Under these oiroum- 
stances, it has been argued by the learned vakil for the appellants that 
the release of some of the tort-feasors from the olaim of the plaintiffs 
operates in law as a release of every judgment-debtor. In support of this 
proposition, reliance has been placed upon tbe oase of Cooke v. Jennot (1) 
where it was ruled that* a release granted to one joint tort-feasor, or to 
one joint debtor, operates as a discharge of the other joint tort-feasor or 
other joint-debtor, because the cause of action whioh is one [672] 
indivisible having been released, all persons otherwise liable thereto are 
consequently released. From this onnoiple there has been deduoed the rule 
adopted in Brinsmeud v. Harrison (2) that a judgment in an aotion 
against one of several joint tort-feasors is a bar to an aotion against the 
others for the same o*use, although suoh judgment remains unsatisfied. 
This result, however, bas been attaoked on tbe ground that it is based 

(1) (1616) Heb. 66; 102 E. R. 214. (2) (1879) L. R. T 0. P. 647. 
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sxzr^ 

agamsb the others, but satisfaction of such a iudgZnV i= r ? oove T ry - 

£ =s saTf &sa 

1 uus in Duck V. Mar/eu .4), it was ruled that a covenant not to c , ' S03 =6 I. 0. 
of two Joint tort-feasors does not operate aTa Xco of f 006 69 - 

E&srjis r of 

any intention to release the other joint tort-feasors but onfv 0 ? Wlth ° U ? 

S^er v. Philadelphia (6). Nodoubtitn^vL fT !/ (5J ‘ 

strongly against himself, and that, if he releases !nSf h ° take , n mosb 

ancient origm, that an’absolute release of' Whi ° h ** ° f 

sidered to be of such import^1? to blTf ^ ^ ° anno,i be con ' 

not to be held applicable. The view we take is 

in Juggamath Singh v. Ahmed oolla (\). The third ground t l 

of the appellants cannot consequently be supported 8 We mav^^n-b^ 

we have held on the second ground that the liahilitv fn m V fcbab> as 

is not joint and several it would in thi<; vim» ha y P resen ^ case 

The fourth ground taken on behalf of the 
effect that as the plaintiffs have released some of the rong doars fmm 

conduct, and that consequently a joint decree oS Z l ? ^ ° W 5 

against all the defendants. This contention is obviously well-founded^and 
« supported by the case of Bissonauth Tcwarru v kUI ihn d 

Stnjh i2). It is not necessary,.however, to deal with this poinUmthe^Tnd 
we have already held upon the second ground tSi the decree ougSt 

holder! 0 Y SeParat0ly bhQ 0Xt6Dt ° f Habilifcy ° f aob under-tenures 

^ jj ^l 10 , therefore, is that these appeals mush be allowed f-hti 

orders of the Courts below set aside, and the cases remandfld fn t-ha n* h 

Th^P in . Stan ?, e ’. fco be dealt wifcb on the lia es indicated in this judgment 
The Court will be at liberty to take such further evidence as my be 

needed to elucidate any of the questions which require investigation 
There will be no order as to oosts. investigation. 

Appeals allowed. 



(1) (1866) 8 Wallace 1. 

(3) (1876) 98 U S. 893. 

(3) [1892] 2 Q B. 611. (6) 

(4) (1889) 10 N.H. 93 ;8i AM. Dee. 140. (7) (1863) a Hay 297'. 


906^ (1889) 136 Pa ' 397i 11 Am ’ 8t - &>p. 
(6) (1867) 8 W.B .182. 
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[574] CIVIL RULE 

Before Sir Lawrence H. Jenkins K.G.I.E., Chief Justice, and 

Mr. Justice‘Boss. 

Shamsundar Saha v. Anach Bandbu Saha. 

[18th MaTch 1910.] 

Execution oj Diuic—Transftr of execution-proceedings—Jurisdiction of executing Court 

—Presidency Small Cuise Courts Act \XV of 1882) 8. 31, cl. (b>—Civil trocedure 

Code (V of 1908) s 24). 

The meaning of ► eolicu 31, ol. (b) of the Pre3idenoy Small Cause Courts Aot 
ia that the Civil Court io which a deorea may be transferred for execution is the 
Civil Court competent to deal with it under the provisions of Act X17 of 
1852, and so also the Court which, under the provisions of -he preient Co3e, 
is competent to deal whh it. 

Prco clings whioh are without jurisdiction are not proceedings that can b® 
transferred und r the p ovisions of the old Code, and are equally incapable o* 
transfer under the new Code. 

[Fol:,32. I. 0. 788; 28 C. L. J. 264; 1 Pat. 651; 67 I, C. 538. Ref: 57 1. C. 722.] 

Civ.l Rule. 

This was a rule issued in favour of the plaintiffs, Shamsundar Saha 
and others, to show oauso why the order of the.Munsif of Tangail should 
not be set aside. 

'i ho petitioners obtained a money-deoree in the Court of Small 
Causes at Calcutta’ on the lioth March 1909, 1 against one Anathbandhu 
Saha, for self and as the only son of Dinabandbu Saha deoeased, 
for the balance of certain sums due 1 to them on account of goods 
sold. Thereupon, on the application of the petitioners, the decree 
was transferred to the Court of the Munsif at Tangail for execution. On 
the 12th May the petitioners applied to the 1st Munsif at Tangail, in 
whoso tile the matter had boon placed, for attachment and salo of the 
moveable properties of the judgment-debtors and for his arrest and 
imprisonment for the realization of the said decretal amount. Process for 
attachment of the judgment-[575j debtor’s moveables was ordered to be 
issuod tixing the 7th June 1909 as the date for disposing of the 
execution oase. Later on the petitioners applied for attachment of 
the judgment-debtor’s immoveables, and processes were issued to 
the effect, again tixing tho 7th June 1909 for disposal of the 
oase. On the 7th dime 1909, the learned Munsif ordered notice 
under order XXI, rule 60 of the new Code, to be issued, declaring 
that the judgment-debtor s immoveables have been actually attaohed, and 
that the 12th July had been fixed for the disposal of the oase. Thereupon, 
one Kadambini Dasee, the natural mother and guardian of the minor bro¬ 
ther of the judgment-debtor, preferred a claim to the attachment) of the 
moveablo and immoveable properties to the extent of his one-half share. 
On the 20th November lasts,• the Munsif allowed the olaim and released 
one-half from the attachment as belonging to the minor. On the 6th 
January 1910, one Brajendra Kumar Sana Mandal and others attaohed the 
moveable properties of the judgment-debtors that were deposited in Court, 
and filed an objeotion to tho sale of the judgment-debtor’s moveables. On 
the 8th Janaaiy i9l0, tho judgment-debtor and the last mentioned 
judgment-oreditors objected to the jurisdiction of the Court of 

9 Civil Rule Ho 24o of 1910, against the oxdec of Umeih Chandra Ben, Munsif of 
Tangail, dated Nov- 20, 1909. 
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Iih8 first Munsif to the execution of the decree, as it was for a 

sum above Rs. 1,000. The Munsif considered the objeotion valid and 

allowed it, holding that the decree of the petitioner be returned to tbe 

Court whioh sent it for execution and making other orders in connection 

with it. The plaintiffs decree-holders, thereupon, moved the High r 0 urt 

again=t the order of the Munsif. contending that the said Munsif had 

jurisdiction to execute tbe decree, and that, if tbe Court bad really no 

jurisdiction, all its previous orders in the matter were also without 
Jurisdiction. 

Mr. A. Rasul (with him Babu Harendrakrishna Mukheri >), for the 
petitioners. Section 31 of the Presidency Small Cause Courts Act 
authorizes transfer to any Court. Such a Court need not necessarily have 
jurisdiction in making such a deoree. At any rata, the case may be trans¬ 
ferred now to a Court of competent jurisdiction, either on anplication or by 

[576] this Court of its own motion: section 24 of the n w Coda referred to 
Seotion 24 is not governed by section 6, the latter section referring only 
to suits, while the former to suits as well as proceedings 

Bibu Rajendra Chandra Ouha, for the opposite party. The 
rule was not issued on the ground of jurisdiction. The provision 
of the Presidency Small Cause Courts Act and the Coda of Civil 
Procedure cannot be contradictory and are not. Tho only difference is that 
the Small Cause Court oan send a decree for execution to another Court 
directly. Order XXI, Tula 8 of the new Code is clear. So was the old 
Code, section 226: Qohul Kristo CKunder v. Aulch l Chunder Chatteriee 
(1J, tdunyal P rshad Dichit v. Qrija Kant Lahiri 12). 

[Jf.NKINS C.J. Section 226 and section 6 are to be read together. 
Execution proceedings have been treated as suits. There is, however 
nothing in the Small Cause Courts Aot to control section 31.] ’ 

Section 6 applies to the Presidency Small Cause Courts. The execu¬ 
ting Court must be a Court of competent jurisdiction. ‘Court’ means 

a Court having jurisdiction. Section 31 cannot give jurisdiction where 

there is none. 

Mr. A. Rasul, in reply. 

Jenkinb C. J, In this case a rule has been issued on the opposite 

party to show cause why the order of the Munsif at Tangail, first Court, 
dated the 20th November 1909, should not be set aside, or why such other 
order should nob be passed as to this Court might seem fit and proper. 
The occasion of this rule was that a decree was passed in this Presidency 
Small Cause Court in March 1909 for a sum in excess of a thousand 
rupees. There was an application for transfer of the execution proceedings, 
which resulted in their being transferred to the Munsif at Tangaii, first 
Court. Certain orders we e passed by that Munsif, and on the 20th of 
November he made an order of release, and it is this order that is named in 

[577] the rule. Subsequently, an exception being taken to the proceed¬ 
ings, the Munsif, on the 8th of January, made an order to the effect that 
the proceedings before him were without jurisdiction. Though the rule only 
mentions the order of the 20th of November 1909,1 notice that the applica¬ 
tion on whioh the rule was granted referred to the orders generally, and I 
think we can fairly treat this application as though the order of the 8th of 
January was called in question, so that what we have to decide is whether 
o r not the Mu nsif had jurisdiction to entertain these execution proceedings. 

U) (1889) I. L. R.16 Oal 457. (2) (1881) I. L. B. 8 Oa\. 61 ; L. B. 8 I A. 123. 
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Now, his jurisdiction did not extend to suits in excess of a thousand rupees, 
so that, if the matter had to bo determined by the terms of the Code, 
then under the present Code, as under the Code of 1882, the Munsif 
had not jurisdiction for the purpo c es of these execution proceedings. 
Nor do I think that jurisdiction was created by olause r bj of 
o 7 I* 4 section 31 o p the Presidency Small Cause Court Act This Act 
sr0 I G fi 7 2 Act ^ 1882, and was passed on the same day as Act 

XIV of 1882, which was the Code of Civil Procedure of that 
yea r ; end I think it would be reading into the words of seotion 31, 
olause 6), a meaning of whioh they are not fairly susceptible, when 
regard is had to the circumstanoes, if we were to hold that a Civil Court, 
which was not competent for the purposes of the Code, would be 
competent by reason of the provisions in this seotion. I think the fair 
meaning of section 31, clause tb), must be that the Civil Court to whioh a 
decree might be sent for execution was tb^ civil Court competent to deal 
with it under the provisions of Act XIV of 1882,and now is the Court whioh, 
under the provisions of the present Code, is competent to deal with it. 
Therefore, I think the Munsif rightly held that he had no jurisdiction, 
and that being so, not only will the order of the 10th of November 1909 
be of no avail, but the other orders must share the same fate, the order of 
the 8th of January 1910 being correct. 

But then we have been asked to transfer this proceedings from the 
Court of the Munsif at Tangail to the Court of a Judge having jurisdic¬ 
tion in the matter. No rule has been [978] granted whioh would permit 
of our making any suoh order; but apart from that, proceedings that 
without jurisdiction were not proceedings that could be transferred 
under the provisions of the old Code, and I think they are equally 
inoapable of transfer under the new Code. The broad result of this is that 
the applicant his failed, and I think it would be meaningle c s for us to say 
that we make the rule absolute so far as it relates to the order of the 90th 
of November 1909, for that has already oome to nothing. I think the 
proper order for us to make is to discharge the rule with costs. 

DoSd J. I agree. 

Rule discharged. 

37 Gil. 378 (=12 C. L. J. 22 = 11 0t. L. J. 292 = 6 l. C. 182=14 C W.N 61 ). 

CRIMINAL REVISION. 

-Before Mr. Just ce Stcp\en a ni Mr. Jtiitics Carnluff. 

C.UIRAM GflOSAL V . LaL BEaARI DaS* 

[21st Maroh 1910.] 

Crinwhil Procedure Code UctVo/ 1898) $. 147—Dispute concerning the right 
to net «« p-'jari , uni not the right of use of loud—Easement I. 

Seotion 147 of the Criminal Procedure Code ii not limited in its iermalo 

ea-emenls, but relates to any dispute concerning the right of use of laid or 
water 

A dispute oonoarniug merely the rigM to act as 'pujaii in a temple, and nob 

th§ r ght of me o( the land on whioh it stand*, is not within the scope of 
seotion 147 of th • Code. 

Kador Bate }m v. Rader Ratclm Rou'than (1) not followed. 

•Criminal Revision No. f5 of 1910. aeainst the order of W. N. Delevingne. 
Sessions Judge of Hooghly, dated Sept. 18, 1909. 

(1) (19C5) I. L. R. 29 Mid. 287. 
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S? 1 ;. 8 ! 7 "" 12 0r * J 1 8; 52 Cal - 959 I 5 p - B. J. 246; 34 I. C. 651. 

Not fol. 27 M. L. J. 587. Ref: 92 I. 0. 223-42 C. L. J. 127=52 Cal. 959 J 

There is a mandir or temple of the goddess Sitala at Chatra, near 
Serampore, belonging to the Satohasi, community of the locality, who have 
been declared by the civil Courts to possess exclusive power of control 
over the temple officers. About 30 years ago one Rajnarain Ganguli was 37 r R7R 
appointed by the leaders [879J of the community as the pujan of thee L. J 22= 
temple. After his death, and the death of his immediate successors, llCr. L. J. 
Guiram Ghosa), the brother of Traylokya Moyi, the daughter-in-law of 292=6 I- 0. 
Rajnarain, was installed as pujari and acted as such for 6 or 7 years. It l8a ^g 4 
appeared from the evidence that the owners of the mandir (with its 
income) are the members of the Satohasi community who manage the pro¬ 
perty, while the pujari is a servant of the community who has to perform 
the daily puja worship of the goddess and to keep an account of the fees 
and offerings received from the public. In April 1909, the opposite party 
obstructed Guiram in the performance of the puja, and tried to eject him 
forcibly from the temple. A breach of the peace being apprehended, the 
Sub-Inspector of Serampore, upon the receipt of a petition from Guiram, 
made a report to the 8ub-divisional Officer ,who at first issued a prohibitory 
order under section 144 of the Code, and directed the parties to submit 
written statements of their respective claims. After hearing them he in¬ 
stituted a proceeding under section 147 of the Code, on the 30th April, 
stating that there was a likelihood of a breach of the peaoe between the par¬ 
ties concerning the right of the first party, Guiram Ghosal, to act as a priest, 
and therby to appropriate the offerings made to the goddess. The case 
was then tansferred for disposal, on the 12th May, to Babu S. N. Ghoso, 

Deputy Magistrate of Serampore, who, after taking evidence, by his judg¬ 
ment dated the 31st July, declined to make an order under section 147 of 
the Code, on bhe grounds that the first party was a servant of the Satchasi 
community, and that the nature of the services rendered by him as pujari 
did not constitute an easement over the property. The first party then 
moved the High Court and obtained the present Rule. 

babu Rarendra Rarain Mitra , for the opposite party. Seotion 147 of 
the Criminal Procedure Code applies only to a claim of right of user over 
bhe land itself belonging to another. The dispute in this case did not relate 
to the right of use of the temple or the land on which it stood, bub only to 
the right bo oelebrate the worship of the goddess as a pujari . The proviso 
[680] to the seotion shows that the right to perform the daily puja is not 
of such a character as is contemplated in the seotion : Empress v. Ganpat 
Kalwar (1). The language of seotion 147 of the Code of 1882 was 
different in this respect from that of the present section. 

Babu Dasharathi Sanyal (with him Babu Baranasibasi Mookerjee), 
for the petitioner, contended that a dispute as to a right to officiate at a 
temple fell under the section: Kader Batcha v. Kadtr Batcha Rowthan (2), 

Muhammad Musaliar v. Eunji Cheh Musaliar (3), In re Pandurang 
Qoiind 1,4). The performance of worship necessitates entrance into the 
mandir and the land on which it stands. 

Stb. hen aNL CaRNDDFF, 1J. This case arises under section 147 of 
bhe Criminal Procedure Code. There is a dispute between the parties, one 
of whom claims as against the other an hereditary right to perform the 
duties of pujari of an idol in a certain temple. The other party makes the 


(1> (1900) 4 0.W.N. 779. 

(2) (1905) I. L R. 29 Mad. 2S7. 


(8 (1887. I. h. R. 11 M^d. 3^8. 
(4) (1900) I. L. R. 24 Bom. 527 
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case that the fir4 party is merely a servant. On the matter coming before 
the Magistrate, he held that ho hnd no jurisdiction under section 147 of the 
Criminal Procedure Code to dei! with this di c pute, because the rights set 
forth by the petitioners did not amount to an easement over any land. 

We have granted a rule to show oause why this order should not be 
set aside on the ground tha the Magistrate had jurisdiction to deal with 
the oase. On considering the matter and hearing the arguments of the 
learned pleaders, we are of opinion that the Magistrate was right. Section 
147 of the Criminal Procedure Code, as has been pointed out, is not in 
terms confined to easements, but relates to any dispute concerning the 
right of use of land or water. In the present case, there is no doubt a 
dispute ; but, looking at the terms of the section, we cannot consider that 
it is the right of use of land that is hero on dispute. It may he that it is 
impossible to perform the duties of a pujari without entering upon the land 
on [58i] which the templo is built. But it is the worship which is disputed, 
and not the use of the land. The expression “land’’ is not de6ned in the 
Code of Criminal Procedure, but it is to bo observed that, for the purposes 
of the somewhat analogous provisions cf section 145, it is not referred to 
as necessarily including buildings. Another view has been adopted by the 
Madras High Court in Ruder Batcha v. Rader Batcha Roioihan (1), 
following a previous decision of the same Court; but we can only say that 
looking at the obvious purposes for which the section was intended, and 
considering also the scope of Sec’ion 14 5 of the Code, we think that the 
present dispute is certainly not one whioh it was intended that section 147 
should cover. 

The result is that the rule is discharged. 

Rule discharged. 


37 Cal. 581 (=12C. L. J. 19 = 14 C. W. N. 710=6 I. C. 173 -11 Cr. L. J, 255.> 

CRIMINAL REVISION. 

Before Mr, Justice Stephen and Mr. Justice Carnduff. 

Ishwar Chandra Singh v. Emperor.* 

[23rd March 1910.1 

Opium—Illicit sale—Proof of the factum of the sale—Fresumption from inability to 
account satisfactorily for opium in absence of evidence o' tiny sal.—Opium (i of 

1878) 15. 9, 10. 

The effect of as. 9 and 10 of the Opium Aot, 1878, is that, when once it is 
proved that the accused has dealt with opium in on* ol the wrayn described in 
s. 9, the onus of showing that he ha t a right so to ueftl with tt i p a.-ed on him 
by s 10. But the commission of the aot, whioh is the foundation of he 
particular offence chivged under aeotion 9, mu*t be proved before the pre¬ 
sumption raised by section 10 oomea into operation at all, ard the presump¬ 
tion cannot be uBed to establish such act. 

Where, therefore, there is co evidence to prove the f.iot of any sale of opiv.m 
by a person aoou^ed of illicit sftle, the defi ienoy ia not supplied by the statu¬ 
tory pre U’i ption, and a oouviotion of illicit sale is bad. 

[882] The petitioner, Ishwar Chandra Singh, was the servant of one 
Johiruddin Bepari, a licensee for the sale of opium at a shop in Mahajan s 
Hat, some miles from the town of Chittagong, and was in charge, with one 
Serajuddin, of his master’s guddi in Feringi Bazaar in the town, where all 

•Criminal Revision No 27 of 19 0. against the Order of G. 0. Bmerjoe. 
Sessions Jndga ot Chittagong, dated Nov. 1, 1909. 

(V (1905) I. L. K. 29 Mad. 9S7. 
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the opium and exeiseable article* were kept for the night. On the _'2ud iqin 

March 1909, Ishwar bought a bad of opium, weighing a seer, on behalf of maboh 23 

his master, from the local treasury, and took it to the guddi, where it was_ 

kept in a tin box. It was the duty of the petitioner, under the rules, to Ojihiinai 
transport the opium within two days of the purohase to the shop at Maha- Rbv,Bi0N ' 
Jan's Hat, where alone, ucder the teems of the license, it could be sold. On 37 0*381=1 
the morning of the 23rd the Excise Sub-Inspector went to the Chittagong C. L. 3. 10* 
railway station and found Ishwar there. The latter, on being questioned 14 ® N. 

about the opium, is alleged to have said that he had left it behind, where- , 7 i? =6 L °- 
upon the Sub-Inspector accompained him to the Feringi Bazar guddi, bub L J 236 
failed to find it there. Ishwar is said next to have explained that he had 
left it with Serajuddin, but the latter stated that it was kept in the tin box, 

1 1 1 i 1 « ( | K . ® I ^ — - on fche 25th the positioner 

reported to the police that it had been stolen. The petitioner and Serajud¬ 
din were put on their trial, under section 9 (f) of the Opium Aot, 1878, 
before Babu Ramani Mohan Das, Deputy Magistrate of Chittagong, who 
convicted them on the 26th July and sentenced each to a fine of Rs. 500 
On appeal, the Sessions Judge aoquitted Serajuddin. and reduced the fine 
of Ishwar to Rs. 150, holding that, although there was absolutely no 
evidence of the sale, there was some circumstantial evidence whioh taken 
with the provisions of section 10 of the Act, was sufficient to establish it 
Both Courts disbelieved the story of the theft of the opium eventually set 
up by the accused. The petitioner, thereupon, obtained the present rule 
from the High Court. 

The Deputy Legal Remembrancer {Mr. Orr ), for the Crown. There 
was no direct evidence of the sale of the opium purohasedby the petitioner 
but it is found by both Courts that his [583] story of theft is false* 

He has not, therefore, accounted for the opium, and, under section 10 the 
presumption arises that he has committed an offenoe against the Opium 
Aot. 

Babu Banndra Na^ain Miira for the petitioner. Section 10 of the 
Opium Act does not mean that, because a man oannot account satisfacto¬ 
rily for opium found with him, he must be taken to have committed one 
of the acts specified in section 9. It must first be proved that he has dene 
a particular aot enumerated in clauses [a) to (/), and then the presumption 
applies if he oannot satisfactorily account for the opium : Chedi Mala v 
King-Emperor (1). The presumption cannot be used to prove the fact of 
sale as has • been done in his case by the learned Judge There was no 
transport of opium here. It was bought at the Excise Offioe and taken to 
the gudai for safe custody pending transport to Mahajan’s Hat. 

Stephen and Cardnuff, JJ. The petitioner in this case was 
charged with having sold opium in contravention of the provisions of the 
Opium Act, 1818, and the rules framed thereunder. This is, of course, a 
oharge of an offence under section 9, clause f/j, of the Act. The facts of 
the case have not been disputed before us, and, as far as we are concerned 
with them, are as follows. The petitioner, Ishwar Chandra Singh, is the 
servant of one Johiruddin Bepari, who has a shop at Mahajan’s Hat, at 
some little distance from Chittagong, and is lioensed under the Aot to sell 
opium there. On the 22nd March 190 Ishwar bought, on behalf of his 
master, a seer of opium from the Excise Office at Chittagong.. It» was his 
du l .y, under the rules applicable to the case to transport the opium within 
two days of its purohase to the premises at Mahajan’s Hat, where alone, 

(1) (1904) 8 C*\V.N» 349. 
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under the terms of the lioense, it was lawful to sell it, and it i9 not denied 
that it was an offenoe to sell it anywhere else. He did not take it to 
Mahajan’s Hat within the prescribed time, and, when asked wbat had 
become of it, he said that it had been stolen, a statement whioh ha* been 
disbelieved, for very good reasons, by both tho Courts below. He has, 
there ore, [684] failed to aocount for the opium he reoeived; but we bave 
granted this rule on the District Magistrate calling on him to show cause 
why the conviotion should not be set aside on the ground that the faots 
found do not disclose the commission of the particular offence oharged. 

The Judge in the Court of Appeal below has found that, although 
there is absolutely no evidence of the alleged sale, there is some ciroum- 
stancial evidenoe, which, taken with the provisions of section 10 of the 
Act, was sufficient for the conviotion of the petitioner. We agree as to 
the absenoe of any evideuoe of a sale, but prefer to say that what evidenoe 
there is merely shows that there was plenty of opportunity for a sale, and 
raises a suspicion that the petitioner sold the opium. But we fail to 
understand how any deficiency in the evidence as to the faot of sale can 
be supplied by the presumption referred to. Section 9 of the Act pena¬ 
lises certain acts done in relation to opium, if done illicitly, and seotion 10 
runs as follows:— 

“ In proseoutions under seotion 9 it shall be presumed, until the 
contrary is proved, that all opium for whioh the accused person is unable 
to account satisfactorily, is opium in respect of whioh he has oommilted 
an oflenoo under this Act.” 

Now, penal olauses in Aots must be construed in the same way as 
others: and it is obvious that in the latter provision some limitation 
must he placed on the words “ all opium for whioh the accused is unable 
to account satisfactorily,” as the phrase would in terms inolude in any 
case mo c t of the opium in the world. The intention, however, seems to 
us evident and the effeot of the two sections appears to be simply this, 
that, when once it is proved that an accused person has dealt with opium 
iu any of the ways de c oribed in seotion 9, the onus of proving that he had 
a right so to deal with it is thrown on him by seotion 10. Bub the com¬ 
mission of an aob, whioh may be an offenoe, must be proved before the 
presumption comes into play at all, and, therefore, the presumption 
cannot he used to establish the faot 

The result is, that the defective evidenoe of the sale in this oa9e 
cannot bo supplemented by the presumption raised by [688] seotion 10, 
and tho oonviction for illioib salo is bad. On the other hand, it is dear 
that on the facts proved the petitioner might have been oonvioted of the 
unlawful transport of opium. We do not, therefore, oonslder it neoessary 
to interfere in revision, and the rule is discharged. 


Bult discharged. 



1910 

March 80. 

Criminal 

REViBiON. 


24. 


Vll.J Kissobi Lal Jaini the Corporation op Cal. 37 Cal. gfig 

37 Cal. 583 (= 6 I. C. i72 =11 Ci\ L J. 283 = 12 C. L J. 24). 

CRIMINAL REVISION. 

Before Mr. Justice Carnduff and Mr. Justice Richardson. ' 

KissoRi Lal Jaini v. tek Corporation op Calcutta. 

30 th Mar oh , IhIO. 37 C. 585=6 

DemoUti<n of building—Calcutta Minicipal Act iBeng. Act III of 1899) 88. 18, 102 (1) 

(c), 391. 449— Sanc;ion by District Building Surveyor o/ add tions to contemplated** « r V 

bu-Wng—Delegation of power bu Chairman—Leg .iity of sanction—Sanct ou of 9=12 -- "• J 

General ommdtee—Proceeding «nder 8, 449 —Application thereunder to Magistrate . 

signed for the Chairman by the Secretary to the Corporation and the General Com¬ 
mittee— Irregular ity. 

An addition to a contemplated building sanctioned by a District Building Sur- 
veyor, to whom the power of sanotion has been dehgated by the Chairman under 
scot ion 18 of ihe Oaloutta Mucicipal Act, 1899, is a duly authorized ereotion, and the 
sanotion of the General Committee under s. 391 is not neoessary. 

Seotion 891 applies only to alterations of, and additions to, existing buildings. 

Where the Geaeral Committee approved of the *u. gestion of the Building Sub¬ 
committee that oertam additions to a building were unauthorized, and that an atnli- 

oauou should be made vo the Magistrate under seotion 449 of the Aot, and direold 

the Chairman to make it, whereupon an application was made, purporting to come 
from the Chairman but signed by the Secretary to the Corporation, who was also 
Secretary to the General Committee 

Held , that the irregularity, it any, was oured by seotion 102 (1) (c) of the Aot. 

On 9fch December 1907, the petitioner applied to the Chairman of 
the Calcutta Corporation for eanobion to build a thiee-[886] storied house 
on the premises No. 22, Darmahatta Street, and submitted a plan thereof 
which was returned, and the sanotion refused, on the 1st February 1908* 
on certain grounds. He sent in a modified p an on the 5th, and one 
Nogendra Nath Ganguli, a Distriot Building Surveyor of the Corporation, 
sanctioned the building, as a delegate of the Chairman, on the 31st March.* 

On the 6th May the petitioner applied to the Chairman for sanotion to 
certain additions to the building, viz., a three-storied verandah with stairs 
and a cook-room on the fourth storey, enclosing a plan of the same. The 
sanotion was ultimately accorded purporting to be granted under seotion 
391 (2) of the Caloutta Municipal Aot, by N. C. Bose, a Distriot Building 
Surveyor of the Corporation, acting as a delegate of the Chairman, on 6th 
August. The building was subsequently oommenoed and completed on 
the 2nd December. A week after a notioe was served on the petitioner 
by the Chairman requiring him to bring his building into conformity with 
the sanctioned plan. Thereafter, N C. Bose submitted the case to the 
Building Sub-Committee, alleging that the sanotion was obtained under a 
false pretence by showing on the plan an open plot of land belonging to 
the adjoining premises as a common passage, and that rules 17-22 and 24 
of Schedule XVII had nob been observed. The Building Sub-Committee 
reoommended an application to the Magistrate under seotion 449 of the 
Act, and the General Committee confirmed their recommendation, on the 
19th Maroh 1909, and directed the Chairman to make it on its behalf. On 
the 26th Maroh a written application, purporting to come from the Presi¬ 
dent of the General Committee and the Chairman, and signed by Babu 
P. N. Mukherjee, the Secretary to the Corporation and the Genaral Com¬ 
mittee, was made to the Municipal Magistrate, under seotion 449, for 

* Criminal Revision No. 165 of 1610, against the order of Amrita Lal Muker- 
j«e, Mtmfeipal Magistrate of Caloutta, dated, Deo. 28, 1909. 
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domolition of the unauthorized portions of the building. Proceedings 
und< r the section wore then instituted before the Magistrate, and b*, by 
bis order dated the 2ird December, directed tbe demolition of the objec¬ 
tionable portions 

The petitioner then moved the High Court and obtained the present 

37 C. 585- 6 rule. , 

[587] D-. liCLshbehani Ghost and Babu Mohmi Mohan Chatterjce , for 

the positioner. ^ 

Mv. btokcs and Bob / BcbonGa Chandta Mallik, for the Corporation. 
Carnduff ..nd Richardson, JJ. This is a rule to show cause why 
an order passed by the Municipal Magistrate for the demolition of a 
building in Calcutta should not be set aside on two grounds, namely, first , 
because the Secretary to the Corporation had no power to make the appli¬ 
cation which coded in the ord u c mplained of \ and, sccondlih beoause the 

building in question had been duly sanctioned. 

Takiog the second ground tirsb, we hod that in the month of August 
1908, sanction was aocuded by the district Surveyor, under powers dele¬ 
gated to bun by the Chairman, to the erection of a certain building. Subse¬ 
quently another application was made for sanction to an addition to the 
building as originally propo-vd, and this likewise was granted by the 
District Surveyor. No building operations of any kind were begun till 
after the seoond application had been disposed of. The contention or Mr. 
Stokes on behalf of the Municipality is that the District Surveyor had no 
authority to giant the second sanction, inasmuch as the case was one of 
sanction to an addition to a building failing under section 39 of the Cal¬ 
cutta Municipal Act, and, therefore, tbe only authority by whioh tbe sanc¬ 
tion could have been granted, was tbe General Committee. But it seems 
to us to bo pel fo' tly clear that section 391 of the Act applies only to al¬ 
terations of, and additions to, exiting buildings, and that it is impossible 
to accept the contention that a supplementary application, proposing an 
addition to an already sanctioned plan of a contemplated building, can be 
held to fall within its scope. Wo think, then, that the additional erection, 
which was made on tbe strength of the District Surveyor’s approval, was 
duly sanctioned, and that on this ground the rule must be made absolute. 

Tbe second point is that the Secretary to the Corporation, who is, 
be it romembered, also Socntaiy to the General [588] Committee, bad no 
powor to make tbe application to the Magistrate. As we have disposed 
of the rule on the other ground, it is unnecessary for us to say more than 
that we are inclined to think that, if there was any dofect or irregularity 
in this connection, it is covered by section 102 (1J foj of the Act, which pro¬ 
vides that “ no act done or proceeding taken under the Act shall be ques¬ 
tioned on the ground merely of any defect or irregularity not affecting 
the merits of the case.” Pr. Rashbehnry Ghose, who has appeared on be¬ 
half of the petitioner, admits that there oan be no question as to the 
General Committee’s having expressly approved of the making of an appli¬ 
cation under section 449. Admittedly, therefore, the fact remains that 
tho application was made in pursuance of the wishes of the General 
Committee, and, if tho presentation of it by tbe Secretary to that Commit¬ 
tee was not strictly in accordance with the requirements of the Aot, we 
cannot., at tho moment, think of a more appropriate case for the applica¬ 
tion of section 10-1. , 

Tho rule is made absolute, and the order is sot aside. 

Buie absolute. 
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37 Cal. 5 -9 ( = 11 C L J 551 =6 I C 15 J.) 

[589] APPELLATE CIVIL. 

Be'cre Mr. Justice Brett and Mr. justice Sharfuddin. 

HahI NaRaiN Bankrjee v. KraUM Kumaki DAbl.* 

[1st April, 1910.] 

Mor-gage-Registration-Registration Ad ( III of 1877) .c 17, cl (n)—Endorsement on a 
mortgage-bond of payment mude in satisfaction of a previous mortgage- ie bt—Civil 
Proceaure .>ode {Act XIV of 1882) s 43—/ uymem by a subsequent mortgagee under 
s. 74 of ihe tionsferoj Property Act (IV of 1382), effec of. 

' ]h - enio^meots on a mortgag-j-bond of payments rnade in Patisfaotion of 
a mortgage, whio i payments did not purpo.-t to extinguish the morg*ge, are 

oovered by ol. (?i) of section 17 of the Registration Act, and as suoh do not 
require regiatra 1 ioa. 

Jiwan AM Beg v. 3asa AfaMl' and Uppalak<i>M Kunhi Kutii Ali Haji v 
Kutinam MithaiKotaip'ath Abdul liahi>min (2) followed. 

A subsequent mortgagee wbo makes a payment of a irior mortgage-debt 
under >be provisions of seotion 7 4 of the Transfer of Prop ■ ty Ac , n*,uit 
to enforce his o iginal mortgage against th • security which, by his payme t 
of t'-e form-r mortgage, he has protected and made m >e valuaol.j lor the 
real! a ion ol his oebfc is bound, un ler a. 43 of fch* Code • f Civil Proce ure, to 
jom in t at suit any funner claim whion he ha against that property’by 
reason of anoh payment made by him. 

Sundar Singh v. Bholu (3) distinguished. 

[Ref: 27 I. C. 289; :<9 Bom. 133; 25 0. W. N. 129; 25 l 0. 579.] 

SECOND APPEAL by the plaintiff, Hari Narain Banerjee. 

The defendant No. 1, Shsma Stmdari, executed two mortgage bonds 
in favour of Jagannath Shaha, defendant No. 2, one dated the 16th of 
Agrahayan 1302 (2-^th November 1895), and the other the 29bh Jasita 
1304 B. S. (6th of June 1897). In 1305 B.S. (1898 A. D.J, defendant 
No. 1 mortgaged to the plaintiff certain other properties including the 
prop3rties covered by [590] the two aforesaid mortgage-bonds, and 
borrowed from him a larger sum of money. On the 14th of January 
1903, the plaintiff paid off the amounts due on the two mortgage-bonds 
of 1895 and 1897, and the payments were endorsed on the bonds, and 
the bonds were handed over to the plaintiff. The plaintiff brought a 
suit against defendant No. 1 on the basis of his bond of 1898 and obtained 
a decree In the meantime defendant No. I sold her interest in the 
mortgaged properties to defendants Nos. 2, 3 and 4, and these defendants 
paid to the plaintiff the amount of the decree which he had obtained 
against defendant No. 1. The present suit wa* brought by the plaintiff to 
recover the money duo on the two bonds of 1895 and 1897, which he had 
paid to Jagannath Shaha, defendant No. 2. 

The defence was that the two bonds in favor of Jagannath Shaha 
were not executed by Shama Sundari ; that the plaintiff had no right bo 
pay off those bonds ; that he acquired no right to the mortgaged properties 
by virtue of his alleged payment; and that the suit was barred by section 
43 of the Civil Procedure Code, 1882. 

The Court of first instance held that the plaintiff acquired no interest 
in the mortgaged properties by virtue of the alleged payment, inasmuch 

•Aipeal from Appellate Dooree, No. 718 of 1907, against; the dec-ee of Ar hur 
Goodeve, District Judge of Birbhum, d-ited Jan. 23, Ij07, o.(.firming the decree of 
Ume-h Lhaodra cea, Subordinate Judge of B rebura, dated may 39. 1901 

(1) (1886) I. L. R. 9 All. 108. (3) (1898) I. L. R. 20 All. 822. 

(2) (1896) I L. R. 19 Mad. 288- 
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a, the endorsement on the back of the bond was not registered, it also 
1910 _ held that the suit was barred by section 43 of the Civil Procedure Code, 
but passed a modified decree holding that the plaintiff was entitled to a 

AftrulATb personal decree against defendant No. 1 for the amount due under the 

Oi'iL. bond 0 { 1304 B. S. 1897 A. D.) only. 

— Both the parties appealed to the Distriot Judge, who allowed the 

0 L J B5t” appeal oi the defendant and dismissed that of the plaintiff. 

0 1. 0. 109 Against this decision the plaintiff appealed to the High Court 

Mr. Bill (with him Babu Nalwiranjan Chattr.rjee), tor the appellant. 
The learned Distriot Judge was wrong in dismissing the suit on the 
ground that the reoeipts given to the plaintiff by Jagannath had not been 
registered as required by sections [691J l7 and 49 of the 
Indian Registration Act (III of 1877). Plaintiff made the payments 
as a puisne mortgagee, under section 74 of the Transfer of 
Property Act (IV of 1882), and the endorsements on the mortgage 
bond of such payments in satisfaction of the prior moitgages do 
not require registration under the Act, it comes within the purview of 
clause (n) of seotion 17 of the Act III of 1877), as amended by Aot VII 
of 1886 , and as such is exempted from the operation of olause (6) and 
clause (o) of seotion 17. Payment to Jagannath had the effeot of trans- 
ferring and not of extinguishing the mortgage. The mortgage continued, 
and the intention of the parties was to pay off the oharge ; and the mere 
faot that it was paid off did not extinguish the mortgage. Nor was it an 
assignment within the meaning of clause (cj of seotion 1 1 of the Aot as no 
formal assignment was necessary. The cases of Jiwad Ali Beg v. basa 
Mai (1) and Uppalakandi Kunhi Kutti Ali Baji v. Kunnam Mithal 
Eottaprath Abuul R'-himan (2) support my oontontion. The oases of 
Safdar Hi Khan v. Laohman Das (3) and Gurdial Mai v. Jaukri Alai (4) 

are also in my favour. 

The suit was not barred by seotion 43 of the Civil Procedure Code 
(Act XIV of 1882). The seotion does not apply, inasmuoh as "the cause 
of aotion " in suit is on the prior mortgage. Under seotion 86 of the 
of the Transfer of property Aot, I wa9 not bound to inolude in my previ¬ 
ous suit any olalm that I had on aoeount ( of having paid off the prior 
mortgages, the first mortgagee had not an ‘‘interest in the property compri¬ 
sed” in the suit to enforoo the second morigage is the interest of the 
mortgagor in the property minus the mortgagor's right of equity of 
redemption of the prior mortgage. I rely on the oases of Sunder Singh V, 
Bholu 6 i and Dorasam* v. Venkataseskayyer (6). 

Mr B Ck ck-avart (with him Mr. B. S. Seal, Babu Taruck Ckundtr 
Ohwbrbuttp, and Babu Mun ndra Lai Banner,ee), for [592] the respon¬ 
dents The reoeipts should have boon registered as required by the provi¬ 
sions of the Registration Aot. 7 he plaintiff ought toi show that he is an 
as ignee of the prior mortgagee, and as suoh he is entlt ed to his interest 
and rights. The assignment can only be made by a registered instrument 
Seotion 74 of the Transfer of Property Aot provides a more economist 
method than the method of an assignment of the moitgagobydeedprov^. 
dea it fulfils the requirements of law. The words ^ubjeot to the provision 
of law regulating the registration of documents in seotion 17, ekusalo) 
of the Indian Registration Act, and they would be absolutely meaningless 
if an endorsement of the present naturo did not require registration, for n 


(1) (1880) 1. L R 9 All. 108 

(2) (1890) I. L. R. 19 Mad 388. 
t»l (18791 I. L. R 3 All 654, 568 


(4) (1885) I. L. R. 7 All. 820. 

(5) (1898) I L. R. 20 All. 122 
(8) (1901) I. L. R 96 Mad. 108. 
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what cases then would the receipt require registration? The receipts pur- igiQ 
ported to extinguish the rights of Jagannath, the defendant No. 2, and. APR < L 7. 
assign them to the plaintiff: Ga v a t n, *' r 'duranQ v ‘\daii Da dab at ( 1). — 

The suit is also barred ■ y section 43 of th Code of Civil Procedure AP ?,®' LA1B 

(XIV of 1882'. The whole obj ct of the Transfer of Property _* 

Aot is to work up the rights and liabilities of the mortgagor and the moifc- 37 (j 4 589^*11 
gagee, and to avoid multiplicity of suit*. Section 85 of the Transfer of Pro- C. L. J 881= 
perty Act contemplates that all persons interested in the property should 6 *• c - ia9 ' 
be made parties Dorasamt v Ven^at >sesh r iyyar (2) and Keskavram 
Dulavrom v. Bartchhod Fakira (3j. The mening of “cause of action” has 
been well discussed in the last case. The plaintiff is a subsequent mort¬ 
gagee who has acquired all the rights and powers of the prior mortgagee 
subject to his position as the holder of his own mortgage; and he was bound 
to include in the previous suit his present claim. 

Mr. Hill , in reply. 

Cur. adv. vult . 

Bbptt and SHARFUDDIN, JJ. Shama Sundari, defendant No. 1, 
executed in favour of one Jagannath Shaba, defendant [5931 No. 2, two 
mortgaged bonds by which, as security for payment of the mortgage debts, 
she hypothecated an 8 annas share of the dar-pntni right in taraf Nalbati. 

The first of these deeds was executed on the l 6 tb Agrahayan 1302 ( 28 th 
November l c 95), and was for a debt, of Rs. 6^1; the second was executed 
on the 29th Jaista 1304 ' 6 th Jun* 1897) and was for a debt of Rs. 713. 

Shama * undari with her daughter, daughter's son, etc., executed, on 
the 29th June 1898, a third mortgage bond in favour of the plaintiff Hari 
Narain Bannerjpe to cover a debt of Rs. 4 237 and hypothecated, as 
security, not only the 8 -anna dar-patni right already mortgaged in the 
two previous bonds, but also the 8 -anna patni right in the same property 
and 8 -anna z^mindari and patni rights in other properties. 

On the 14th January 1903, the plaintiff paid off the two debts due on 
the bonds of Jagannath Shaba, and the payments were endorsed on the 

bonds, and the bonds handed over to the plaintiff. 

On the 14th January 1905, the defendant No. 1 sold to defendants 3, 

4, and 5 the 8 annas dar-p >tni right in taraf Nalbati which had been 
hypothecated in the two mortgage bonds executed in favour of Jagannath 

Shaba. 

The present plaintiff brought a suit to enforce his mortgage of Ibe 
90tb June 1898 and obtained a decree. The decretal debt was paid off 

with the money obtained from defendants 3, 4 and 5. b 

The present suit was instituted on th° 8 th July 1905 by the plaintiff 
to recover the money which he had paid to Jagannath bhaha in discharge 
of the two debts due to him from Shama Sundari Dasi under his two 

mortgage bonds. _ _ . . .. 

The main points raised in the lower Courts in defence bo the suit 

were (!) that the plaintiff was not entitled to bring the suit to recover the 

money due on the bonds executed in favour of Jagannath Shaha, because 

the receipts given to him by Jagannath Shaba had nob been re pJ® r ° d as 
required by sections 17 and 49 of the Registration Act; and flirt hat the 
suit was barred by the provisions of section 43 of the Civil Procedure 

Code, as the plaintiff was bound to include in his suit brought for the 

[5943 enforcement of his mortgage debt the claim which he had after dis¬ 
charging the debts due to th e prior mortgage._ 

(1) 11877 ) I. L. R. 8 Bom. 312. 318. (3) (1905) I. h. R. 30 Bom. 156. 

(3) (1901) I. Ij. R. 25 Maa. 108. 
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1910 lower Appellate Court h&9 held that both these plea 9 should 

Atoil 7. prevail and has dismissed febe plaintiff’s suit. Further, the Dictrict Judge 

Appum ati section 85 of the Transfer of Property Act would have 

Civil. a PPl 10 di and that the plaintiff was bound, in his suit to enforce his own 

a* mortgage, to inolude the claim which he now sets forward on the ground 

^ a * ^ aS pr ' or mort Sa£e debts. 

6 i. C. 169* • Plamtiff has appealed. The same two points have been pressed 

m appeal before us. 

On the first point, we are unable to agree with the view taken by the 
ower Appellate Court that registration of the receipt was required by the 

law in order to give the plaintiff all the rights and powers of the prior 

Jk 0re oan bo no doubt, and the contrary is not even suggested 
by the defendants, that the plaintiff, when paying off the debts due to 
•Jagannath bhaha, had no intontion of extinguishing the mortgages so as to 
relieve the mortgagor from all futuro liability for the mortgage debts. In 
sucn circumstances wo have no doubt that the provisions of olause (n) of 

° i A ° b I ] 1 2 ° f 1877 ( whioh was a dded by the amending Act VII 
t ' a PP ly » a °d fchat suoh endorsements are expressly excluded by 

n fi° m th ° °P 0ratlon of clauSQ of th same seotion 1 he endorsements 
whnl a 0a ^ e are endorsements acknowledging the payment of the 

mo f t ° mor kS a & 0 money, or any other receipt for pay- 

to 6 I dU6 UDder a mortgage whp a the receipt does not purport 

T«rn fJ S Qu u el ? 0rtgfte0 - 7be extinction or transfer of tha rights of 
n„H«r fh “ by the paymont t0 him by plaintiff Of the sums due 

ertinonili^^ H ag0S n ° Uher pu7 P ort0d *o extinguish, nor had the effect of 
nlftint-iff ac 6Se morfcgages * 1 he Payments were simply made by the 

t“ S t p lSDe mortgagee for his own protection under the right given 

registration 5 oTth 11 ^ °f * h0 TrRnsfer ot Property Act. Nor™ the 
f U fu • u 6 r ?°' pt neo0SS!lf y « a 0 assignment. No formal assign- 

p693l°unHo 0 rM 8h | S ° ^ m ° rtgag0a - Jagannath. to tne plaintiff being 

from Taeoffn n0 °, 0SSary - as the Plaintiff, after obtaining the receipt 

auTed all th • If UD r d0r Se0ti0n 74 of the Tran ^ 0r P^rty Act ac. 

h.s nrior Lnl h B “ d P OW0rs as mortgagee which Jagannath had unler 
i 1 1 ^ is not, therefore, necessary for us to discuss the 

tbit than hl °^ o® liave 'been n-fwred on this point. We need only say 

dwdrrait Tk' haV( t uo application to the present ease, the facts being 
S ?,T* 0lJ T nAIi le ° V - basa Mal ,3 ' aQd UmlakanS 

SUDM fc^hnV ‘ H V l U Ka 'T m m ' ,al K ° ttap al ‘ Ab!ul ' ahiman 41 

support the View which we take that endorsements on a mortgage bond of 
Jj.A n s mado ,n . satisfaction of a mortgage, whioh payments did not 

th0 mortfiag0 ' are COV0,0d b V clause (n) of seotion 17 
or (a) of that^Sn 0t ' ^ d ° W ' thin fche purview of clause ( 6 ) 

suit mncf h |!i| Se 00 ? d .P <ho , W0Vor W0 are of opinion that the plaintiff's 
Civil Proceduro n Code! “ ^ ^ provisiom; of seotion 43 o{ lhe 

Hm J b !' Tudge ° f tha lower A PP Hate Court has exoressed the opinion that 
S li ^r .r°“ 85 0 ‘^ lransfero( Property Aot P mig,rtbe 

ing his suit nn 1 preStnt so a? to °°mpel the plaintiff, when bring- 
u. suit on hi s subsequent mortgage, to inolude in it any olaim that he 


(1) 1879) I. L.R. 3A11. 654. 

(2) (1885)1 L. K 7 All. S30. 


(8) (1S8R) I. L. R. 9 All. 108. 
Ol (189R) I. L. R. 19 Mad. 8SS., 
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might have on accounts of having paid off the two prior mortgages. Against 1910 
the acceptance of this view there is, however, the fact that the property April 7. 

comprised in the suit to enforce the second mortgage is the interest of the - 

mortgagor in that property, which is left, after excluding the interest by- APPbllatb 
potbecat^l under the hr t mortgage, that is to say, the mortgagor’s right of 1 1 
equity of redemption of the prior mortgage. Strictly speaking, therefore, 37 C. 589=1 
the first mortgagee has nob an interest in the property comprised in the C. L. J. 551= 
second mortgage. But at the same time we doubt, having regard to the ® 
expression used in section 85 of the Transfer of Property Act, whether it 
was not the intention of the Legislature [696] that all persons interested 
in the immoveable property, against which the plaintiff sought to enforce 
his mortgage, should not be made parties to the suit, whether those persons 
be prior or subsequent mortgagees if the plaintiff had notice of such in¬ 
terests. The objeot of the section appears to us to be to protect alike the 
interests not only of all mortgagors and mortgagees, but also of bona fide 
purchasers for value. 

On behalf of the appellant?, reliance has been placed on the decision 
of the High Court of Allahabad in the case of Sundar Singh V. bholu 1), 
and it has been argued that under the law there is nothing to prevent the 
holder of two independent mortgages over the same property from obtain¬ 
ing a decree for sale on each of them in a separate suit. It has been 
argued that section 43 of th* Civil Procedure Code cannot be taken to 
apply, as the cause of action in the suit on the second mortgage is not the 
same as that on the prior mortgage. In the case relied on, however, the 
Judges were oareful to observe that ‘ it was difficult to see what benefit 
the two decrees would be to the plaintiff?, except that they might execute 
one of the decrees by sale of the property, and, if there was a surplus aris¬ 
ing from the sale, they might probably attach the surplus in execution of 
the other decree ” 


That decision has been dissented from by the High Courts of Madras 
and Bombay in the oases of Uorasami v. Venkataseshayyar (2) and Kesha - 
vram bulavram v. tianchhod Fakir a (3/ respectively. Moreover, it can¬ 
not, in our opinion, be taken to apply to the facts of the present case. 

The present plaintiff is nob a mortgagee who has taken two separate 
mortgages from the same person, but he is a subsequent mortgagee who, 
as such, has been enabled under the provisions of section 74 of the Trans¬ 
fer of t roperty Act, to pay up the prior mortages in order to protect and 
strengthen the seourity for payment of his debt which he held under the 
subsequent mortgage Though by so doing he acquired all the rights and 
powers of the prior mortgagee, he must be taken to [597] have done so 
subject to his position as the holder of his own mortgage. When, therefore, 
he sought to enforce by suit his original mortgage against the security which 
by his payment of the former mortgage he has protected and made more 
valuable for the realisation of his debt, he was bound in our opinion to 
join in that suit any further claim wh ; ch he had against that property by 
reason of payments m de by him under section 74 of the Transfer of Pro¬ 
perty Act, the cum so paid being treated as an addition or accretion to the 
olaim on his original mortgage. In such circumstances the present plain¬ 
tiff was, under the provisions of section 43 of the old Code of Civil Proce¬ 
dure, bound to include the present claim in the suit brought on his mort¬ 
gage, and as he failed to do so, be is barred in the present suit from 
enforcing his olaim or pursuing his remedy by sale of the property in suit , 

(1 (1898) I. L. R. 90 All. 832. (8) (1905) I. L. B. 80 Bom. 156, 

(9) (1901) l. li. B, 95 Mad, 108, 
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A- Iower W A e p S pel,a" ,nd ? ° f the 

APP § TE Hr?SES 

aMslL 1 ' 

6 L C - "«■ Courie r obove ^ ca?oa? ' ™ confirm the decree of the lower Appellate 

Umrfc and dismiss the appeal with costs. Appellate 

S 7 roi K[ > 0 , , Appeal dimmed. 

37 Cal. 5.8 ( = 4 C. W. N. 1049=7 I. C. 790.) 

[598] APPELLATE CIVIL. 

Before Mr. Justice B rett and Mr. Justice Sharfuddin. 

G0FS “‘ ° E “ Mi sxs asr—* moreme - 

C ° l,c '<°r-X 9 M ojhidiSable 45“^““* 

The right of a landlord to claim root, wbea maki , 

thauktdun chakran lands with a putoidar is not R t mW 8 S Uem ? Dfc °* re *umed 

ass.ssment mode by tDeColleoior under s*49 0 1 iho v if l ° Au® ttmoaa ‘ ol 

iBeng. Aob VI of 1780); he is entitled £ claim a fa lr Jrf C J} aukid *ri Act 
■Hun Nuratn Aiotuntdur v. Mukund Lai Atunant /n 10 suitable enfc. 

v. Bam Judu Dey (2). referred to. * (1) and Kast NetouB Khoda 

[Ref. 45 Cal. 685 ; 52 Cal 67ft • ir p wt m e 

275 ; 18 I. d. ,39 ] 16 °* W * N ‘ 5 ; 27 C * ^ J. 682; 84 C. L. J. 

Appeal by the defendants GcDc-ndrA Phan^ « w .. 

'i his appeal arose out of a suit brought by the* plai'nfiff Md aD0th9r - 
against the defendants who were putmdars, to recover *k5f “ Z9,D . lndars 

certain resumed ohaukrdari chakran lands The ^ Possession of 

oover possession of these lands on the grounds th^T^r ,? Ught lo re ‘ 
taken proceedings under Bengal Aot. VI of 1870 m a^ C ° ector having 

th. plaiD.itls as pan ol tai, ' D ,'„ 1 d f * h ° “A” f 0 ” '*» ds « 

tilht to hold thes, 1.D0S against Umd Ih. 1„ ■^"“1 b “ d 

claimed to rcoover lair and equitable rent should th«H # a ^enutive, 
to be entitled to retain possession of tbose’lands. deftnda nts be found 

1 he putnidars pleaded, inter alia, that they were entitl A f ^ ■ 
possession of the chauk.dari chakran lands, and that th«° f^ 10 

Coll,.,or undo, seo„„„ io ol Bo. s .“rvl d 1870 “ S ° SS< ' d b! “» 

1 he Court below dismissed the plaintifls' claim fnr n 

but held that they were entitled to recover from th! h 7 ?“ P 0880551011 . 
equitable rent. lrom bhe defendants a fair and 

zv rj££s**“ » £* is: 

the “ 8 ‘“ r> “ “ d ** “«*> M Baneriu, to 

Bit ITT ANi> Sil/RFCDllN IT ry l. . VUlt. 

(lM °' * «■ * *• «*• <*> <•»«> 1. la *. .. ZZTo L , 
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dants No* 1 and 2, the putnidars of 9 mouzahs included in that towji. 
The plaintiffs sought tc recover khas possession of ^01 bighas odd of 
resumed chowkidari chakran lands lying within those 9 mouzahs and 
for toasilai , or. in the alternative, if the defendants shouJd be found 
entitled to retain possession of the lands, to recover fair and equitable 
rents of the lands from the defendants. The rent they claimed was Rs. 
500 for the 901 bighas of land. The defendants Nos. 1 and 2, the put- 
nidars, contended that they were by law entitled to the possession of the 
ohaukidari chakran lands after their resumption by the Collector, and that 
the plaintiffs, as zemindars, could not demand a higher rent from them 
than the amount whioh was assessed by the Collector under section 49 of 
Bengal Act VI of 1870. The lower Court has dismissed the plaintiffs’ 
claim for khas possession of the lands, holding that, under the condition of 
The putni lease, the pntnidars are entitled to settlement of those lands 
from the landlords in preference to anybody elsf. 3 he hubo r dmate 
Judge, however, held that the plaintiffs were entitled to recover from the 
defendants a fair and equitable rent, and he 6 xed the same at Rs. 408-8 
for the 201 bighas of land. We may observe[6 00]that that*was the total ient 
which was fix-^d by the Collector, half of which he assessed, under section 
49 of Bengal Act VI of 1870, as the amount to be paid by the zeminoars 
to the Chaukidari fund. It has not been seriously contested before us 
that the lower Court is not right in its conclusion that the putnidars, 
under the terms of the lease, are entitled to a settlement} of the resumed 
chaukidari chakran lands; but the points which have been urged in sup¬ 
port of the appeal are - l») that the plaitiffs are not entitled to demand a 
higher rent from the putnidars than the amount assessed by the Collector 
under section 49 of Bengal Act VI of 1870, and (ii) that, even if the 
plaintiffs are entitled to more, the amount assessed by the lower Court is 
excessive. It is admitted that the decision on these points must to a 
considerable extent depend on the construction of the putni lease or kabu- 
liat. The present defendants are the purchasers of the lights of the 
original putniflar. T be putni kabuliat, dated the 18th Jaistha l v 280 (30th 
May 1873) was originally executed by one Srimanta Roy in fa our of the 
predecessor-in-interest of the present plaintiff, i hat kabuliat has been 
produced in evidence, and NUkanfc Roy, son of Srikanb Roy, the original 
lessee, has been examined on behalf of tbe defendants. The clause in this 
kabuliat, whiob is construed differently by the appellants and the respon¬ 
dents, runs as follows :— 

^ & * * 

“ OTTWJTflT l^f 


5rnr*r cTjtcsrtst m otf* wftr afrercer 

*Pbet ?rr wJcrff ear er rmff s strtct 

wrftr wsrar prefer i„ 

On behalf of the appellants, it has been contended that the meaning 
of this passage is that, if the putnidar refused to take settlement of the 
chaukidari chakran lands from the zemindar at the same jama as that at 
whioh settlement of tbe same was made with the zemindar by the 
Govern fcnfcnt, then the zemindar would be entitled to settle the lands with 
other persons : and it has been argued that from this clause it is dear that 

981 


1910 

*PRIL 4. 

APPBLI ATE 

Civil. 

37 C 598=14 
C.W. A. 1049 
=-7 I. 0. 790. 
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APB.D4 re01 ar9 , en ^ ed fc ° “ S6tbl,)ment from landlords at 

— ■ £ c ° 0 3 n b , h o Sa r “ ‘ h0 ™n‘ which was fixed r y the Collector under 

Apf-KLLAT. djff , ' . b ® blalf of tbe respondents, this passage has been translated 

OlViL. differently, and it is said to mean that if the ohaukidari ohakran lands h 0 

37 C soa utheT^-hq Go I® rnment ' and 'f the Government settles the lands with 
aW.N 8 104B™,t*T . ar ’ . th0n,lt ‘ ho zeDQ| ndar offers to settle the same with the 
=7 I. 0. 790. P. n) r . a , a g1ven re ° fca l. and the putnidar refuses to aocept that rental 

be zemindar may settle the lands with other persons. It is argued that 
this means that, if the zemindar after taking settlement makes 6 on offer 
to the putnidar of a settlement of tho lands at a oerbain rent and the 

fands wffh t0 acoept ‘ ha ‘ ren ‘' ‘ ben the Z0n, iDdar may settle the 

d . ^ h “ V f the ° pbl0n ° f fixing the am <>unt of rent, and if the 
0 >t nd fu tS d ° DOt aoo l pt lfc '‘h 0 landlords would be able to settle the lands 

kndst t 6 h P l rEOnS ' ° £ °™* ‘ bis right ot landlords to settle the 

have the settlement concluded on fair and reasonable terms" We have 
given our best consideration to the passage in question in the kabuliat 

and we think that tbe view taken by the lower Court is oorrect and that 

it does not bind the landJords to settle the resumed ohaukidari obarkmn 
EXTI T°° ? 9 ot B “ 8 *' Aot VI »' 4 P . rt ThT, o^! 

st>ruction whioh we place on the terms of the lea*e we have fen ma 

1M6 ” m 7 °ff b 0l t S?« n *» "‘f ***"/« v. bLm Muktr- 

} .A. 144b of 1 J07>, that the rent whioh a landlord is entitled to 

aim when making a settlement of resumed ohaukidari ohakran lands with 

a putnidar, is not restricted to the amount of the assessment made by the 

ou that this view is supported by principle and by authority K 
oular we referred to the deoisions of this Court in the oases of Hart Narain 
_ozumdar v Muhind Lai Alundal (l) and Eazi Newaz Khoda v [602] 
Ram Jadu Day (2) The learned pleader for the appellants has made a 
oalculatton on the basis of the principle suggested in the former of tbe4 

thus'bTc'nti!led in ST* ^* rent to wbioh ‘ha landlords would 

Re i ^ i 1 “ he presen ‘ oase comes ‘o Rs. 392-11-2, whioh is only 

Rs. 15 losh than fcho renfe fixed by the lower Courfc. 

ouestln 0 n? r S plead9 V h °r GV9r ’ ° ontends ‘hat the determination of the 

traot between the parties as evidenced by the putni lease or kabuliat We 
have already given our reasons for holding that the passage i n the kabuliat 
re bed on by both parties, cannot fairly be construed" to mean tSttherent 

lade n r° or X Z made b * ‘ be Collector, but the learned 

£ t k f u . u aPP ! llantS bas argU0d that it is clear, from the terms of 

i£nri a < bU “ /i fcbat fi h6 putnidars were ‘o have the full benefit of any 
o ease to the profits of the lands oovered by the punti lease whioh might 

oorue subsequently to the lease, beoause the zemindars, under the terms, 

of the lease settled the putni rent at the full amount of the then profits, 

“ d add ' tl0n t00k a bon us of Rs. 4,000 from the putnidars. Now, it is 
‘ ba ‘ fcb0 prohts from the ohaukidari ohakran lands were nos taken into 


• Untep ried. 

(1) (1910) *0 W. N. 814. 


(9) (1906) I. Ii. R, 84 Cal. 109; 6 0. L. J.M. 
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consideration in determining the rent at the time when the putni was 
created, and the fact that in respect of the other lands the pubnidars agreed A bil 4. 

to pay as rent the full amount they then were entitled to oollect go-s - 

rather to support the view contrary to that advanced for the appellant': A. pbllatb 
and to suggest that, if these profits had been included, the full profits ClYlL * 
would have bien demanded as rent. We agree with the lower Court that 37 n 808 -14 
the evidenoe of Nilkanta Roy, the son of the original putnidar, is not true 0. W. N. 1040 
and is worthless. It is impossible to believe him when he says “we took = 7 *• 790 > 

the said putni settlement without any profit on payment of the said sum 
of Rs. 4,000 as salami, considering that, on the resumption of the chau- 
kidari lands, we would get the said lands.” The putni lease was given in 
1874, and the chaukidari lands were nob [603] resumed till twenty-five 
years afterwards! It seems to us perfectly dear that, at the time the lease 
was granted, it was well known that the nominal rents did not represent 
the actual profits of the putnidars, and this, indeed, is supported bv the 
evidence given by the plaintiffs to prove that no less than Rs. 1 360 has 

been realized by the putnidars as salami for settling a portion only of the 
resumed lands sinoe their resumption 

The lower Court, in fixing a fair and equitable rent which the zerain- 

dars are entitled to demand from the putnidars, has accepted the rent as 

determined by the Collector at the time of resumption. We have alreadv 

noticed that that sum exceeds by Rs. 15 only the rental arrived at on 

the basis of the principle suggested in the case of Hari sarain Mozumdar 

v. Muhund Lai Mun*al( 1 ), and, in the oiroumstanoes of t he case we 

see no reason to differ from the lower Court that Rs. 404-8 is a fair and 

equitable rent which the zemindars, the plaintiffs, are entitled to receive 

from the defendants for the 201 bighas 14 cottas of resumed chaukidari 
ohakran lands. 

We, therefore, confirm the judgment and deoree of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed . 


37 Cal. 604 (=14 0. W. N. 839=11 Cr. L. J. 328=12 C. L. J. 15 = 6 I. C 882) 

[604] CRIMINAL REVISION. 

Before Mr . Justice Harington and Mr . Justice Holmwood. 

RAMSEBAK LAL v. MUNESWAR SlNGd.* 

[15th April 1910.j 

Acquittal—Acquittal under s. 182 of the Penal Code-Subsequent complaint under s 500 
by the person defamed , in respect of the same statemem—Subseq^ent prosecution nnt 
barred—Criminal Proctdt.re Code (Act V of 189c) s 403. 

An acquittal under a. 182 of the Pen»l Code in respeot of false information 

contained in a peiiti n to the manager of an es.ate ig no bar to a subsequent 

p-oaeoution for defamation under 3. 60C of the Penal Code, on the same atate- 
mer ts 

Sharbekhan Qohatn v. Emperor (2) distinguished, 

[Rtf : 48 Oal. 388.] 

The petitioner, Ramsebak, who was a pafcwari of Janmubhai, submit¬ 
ted a petition, on the i3th October 1909, to the manager of the Betbiah 

* Criminal Hevidon No. 288 of 1910, against ihe order of H.L. Khasuzir Deputy 
Magistrate of Ohamparan, dated Jaa. 25, 1910. ' v 3 


(1) (1900; 4 0. W. N. 814. 


(2) (1905) 10 0. W. N. 518. 
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Raj, through Ram NaTayan Lai, head fcehsildar of Sirsia cutoherry, alleg¬ 
ing that Muneswar Singh, Sub-Inspector of Adapur, had wrongfully detain¬ 
ed him in the than a lcck-up for having given evidence against him in a 
tree-cutting case, and extorted Rs. 65 before releasing him The petition 
was forwarded to the manager, who sent it to the District Superintendent 
of Police, and an enquiry was thereafter held into the oharge and it was 
found false. The manager then granted sanction under section 195 of the 
Crimii al Brocedure f ode to prosecute the petitioner under seotion 182 
of the Indian Penal Code. The petitioner was tried for such offence and 
acquitted on the ground that the section did not apply, the person to whom 
the information was given not being a public servant though the Magist¬ 
rate held that the statements were absolutely false. On the 25th January 
1910, Mune war Singh bled a complaint before Babu H L. Khastgir, Depu¬ 
ty [605] Magistrate of Cuamparan, charging the petitioner under section 
500 of the Indian Penal Code in respect of the petition of the 13.h October 
1909, and the Magistrate issued a summons on the petitioner to appear 
before him on the 2nd February to answer the charge. The petitioner* 
thereupon, moved the High Court and obtained the present rule to quash 
the pioceedings, on the ground that; the second trial was barred under sec¬ 
tion ^03 of the Criminal Procedure Code by reason of the acquittal in the 
first case. 

Babu Dwarkanath Milter and Babu Manindranaih Banerjee , for the 

petitioner. 

7 he Deputy Legal Remcmb' ancer (Mr. Orr), for the Crown. 


FLiRiNuTON J. This is a rule calling upon the Distriot Magistrate 
to show cau c e why the proceeding which has been instituted against the 
petitioner should not be stayed on the ground that, under the provisions 
of section 403 of the Code of Criminal Procedure, the petitioner is not 
liable to bo tried for the offence charged against him. 

The prooteding which is now pending against the petitioner is a 
prosooution for defamation under seotion 500 of the Indian Penal Code. 
The petitioner contends that he is protected under seotion 403, because be 
lms been already tried and acquitted of an offence under section 182 of 
the Indian Penal Code in respect of the statement now alleged to be defa¬ 
matory. The fftots are that the aooused gave a oertarn information to 
tho manager of the Bet-tiah Raj which was untrue. He was prosecuted 
under section 182, but acquitted on the ground that the person to whom 
he gave the information was not a public) servant within the purview of 
tbatsiction. That information was, as a matter of fact, defamatory of 
the pei son who was aggrieved in the present case, and it is in respect of the 
defamatory statements wbioh were made to the manager of the Bettiah 
Raj that the present oharge under seotion 500 was instituted. 

In my opinion, section 403 is no bar to the present proceeding. The 
present petitioner certainly would not be liable to [606] be tried again for 
the offence of giving false information to a public servant, nor, on the 
same faots, for any other offence for whioh a defferent charge from the 
one made against him might have been mado under seotion 236 of the 
Criminal Procedure Code, or for which he might have been convicted 
under seotion 2 7. S otion 236 deals with a oase in which a Tn^le act, 
or a series of nets, is of such a nature that it is doubtful which of 
several otTnces the facts which can be proved will constitute, while seo¬ 
tion :<i37 provides that, in the oase mentioned in section 236, if the aooused 
is oharged with an offence, and it appears in evidence that ho committed 
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a different offenoe for whioh he might have been charged under the provi- jgio 

sions of that section, he may be convicted of the offenoe which he is Afbil ib 

shown to have committed, although he was non oharged with it. Neither - 

of these seotions applies in the present case. In my op nion, under seotion 

237 it would oertainly not have been open to the Court to conviot the _ 1 

petiti oner, when he was charged under seotion 182 of an offence under 37 C. 804- 

seotion 600, Indian Penal Code. The one is an offenoe committed against ® ® N. 8; 

a public servant, which oan only be proseouted upon the complaint, or 

under sanction of the public servant injured, or of some one to whom he j. ,b -g I 

is subordinate. The offence under seotion 500 oan only be proseouted on 382. 

the complaint of the person aggrieved by the defamation. In one case 

the offenoe is committed against a person to whom false information is 

given: in the other case it is committed against a person about whom a 

defamatory statement is made. The two offenoes, to my mind, are quite 

distinct, and the oharges under them would have to be proseouted under 

the authority of the different persons who are injured by them. The 

result is that, to my mind, seotion 403 is not applicable. There' is no 

reason, therefore, to interfere with the proceedings, and the rule^must be 
discharged. 

HOLMWOOD J. The question whioh arises on this rule is whether an 
acquittal on a oharge of giving false informationt to a public servant un¬ 
der seotion 182 of the Indian Penal Code, on the ground that the person 
to whom the information was [607] given was not a public servant, is a 
bar, within the meaning of section 403 of the Code of Criminal Proce¬ 
dure, to a trial for defamation under seotion 500 on the same statements. 

It seems to me that the offences under section 182 and section 500 
are distinct offenoes within the meaning of seotion 233 of the Criminal 
Procedure Code, and unless they come under any of the exceptions refer¬ 
red to in sections 234 to 236 and 239, the two charges must in law be tried 
separately. It appears that on the 13th of Ootober 1909 the petitioner 
submitted a petition to one Ram Narain Lai, head tehsildar of the Sirsia 
outoherry under the Court of Wards, which holds oharge of the Bettiah 

Raj, making certain allegations against a Sub-In9peotor of Police named 
Muneswar Singh. 

These allegations were alleged by the Sub-Inspeober to be false, and 
the said Ram Narain Lai was said to be a public servant. The tehsildar 
forwarded the petition, whioh contained a statement that the petitioner 
Ram9ebak Lai had been wrongfully confined by Sub-Inspeotor Muneswar 
Singh, and only let off on paying him a bribe of Rs. 65, to the manager of 
the Bettiah Raj, Mr. Lowis, who sent the petition to the Distriot Super¬ 
intendent of Police for enquiry. Inspector Udit Narain Singh of the B 
Circle, after full enquiry, found the petition false and malicious, and 
requested that the petitioner should be proseouted under seotion 182 of 
the Indian Penal Code “in order to put a stop to the submission of suoh 
malicious petitions, whioh oause an unnecessary trouble, labour and waste 
of time of the higher authorities and enquring officers." 

By “ enquiring officers” is meant the police, and the footing upon 
which the prosecution was suggested was that the petitioner intended by 
his petition to oause the police to do something to the injury and annoyan¬ 
ce of the Sub-Inspeofeor Muneswar Singh, 

Mr. Lowis gave sanction, under seotion 195 of the Criminal Proce¬ 
dure Code, to the prosecution of the petitioner under seotion 182, on the 
15th November 1909, on the written request of the Superintendent of 
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Polioe, and the Court Inspector was ordered, on the 16 th November to 
apply for the prosecution [608] of Ramsebak Lai. The Disuiot Magis¬ 
trate’s order on this, dated lbth November 1909, is— Jhe S. P. 
tendent of Police) applies for prosecution of Ramsebak Lai under sec^ n 
182 of the Indian Penal Code. Proseoute Ramsebak. section 182. Issue 
37 cm 14 summons against him. Fix 25th November. Police to send up prosecution 

0 W. N. 889 witnesses on that dam" nmca 

-11 Cr. L i. Ifc iB oiear, therefore, that Muneswar Singh, who now seeks to prose- 

i re oute Ramsebak Lai under soct.on 500 of the Indmn Penal Code, did not 

J ' 862 obtain the sanotion to prosecute under seotion 182 of the Indian Penal Lode, 

and was not the prosecutor, but only the principal witness for the Crown 

Iftho tehsildar had been a publio servant, it is obvious that two 

distinot offences wero committed by the aooused in one senes of aots so 

connected together as to form the same transaction and tho ease falls 

under section 235 (1) of the Code of Criminal Procedure, and under no 

other of the exceptions in sections 234, >35, 236 and 239. That being so the 

present pro^eoution under suction 500 of the Indian Penal Code u c ea 

saved by the expross provisions of seotion 408 2), and we are bound to 

discharge this rule. It is further doubtful whether a charge under seotion 
500 could have been added on the trial under section 182 held at the ins- 

banco of the District Superintendent of Polioe. 

To start a case under seotion 500. a sworn petition by the person 

aggrieved on bis own initiative would be Deo-ssary. Such a pe 1 ion 
oould hardly be put in by ft subordinate Polioe Officer while he was prose- 
oubing a charge for contempt of the lawful authority of public servan 
under orders of his superior, the District Superintendent of Police, and in 
any oase there could be no obligation on him to join bis personal action 
under Chapter XXI of the Indian Penal Code with the Crown prosecution 

under Chapter X. , . , .... 

The ruling in Sharbekhan Qohain v. Emperor (I) has no application 

to the present oase, since thoro both offences wore under Ohaptei 

although seotion 201 requires no sanction, it covers tho minor offence 

under seotion 176, whiohdoes [609] require sanotion, and, therefore, falls 

under seotion 335 2). Further, there was a finding in the judgment 

under seotion 182 that the statements were absolutely false, and the 

acquittal was solely on the ground that the tebsildai was not a pu lie 

servant. # , .. lQ{ * 

Although, therefore, the finding of tho Magistrate in the seotion lo2 

case cannot bo in any way allowed to prejudice the aooused in the section 

500, Indian Penal Code oase, it is clear that tho question of malice has 

not at all been tried, and the aooused has not been acquitted of any charge 

involving malioo That is a question whioh has to be tried on evidenoo 

whloh would he irrelevant in a trial under seotion L82 of tho Indmn Penal 

< ^*For nil tb.se imsoos 1 afire. will, my loomed 

must bo discharged, and that tho case under seotion .00 brought by 

aggrieved person, Muneswar Singh must be tried on its menk^ 
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[610] APPELLATE CIVIL. Apbil^. 

Be/ora Sir Lawrence E. Jenkins , K. C. /, £,, Cftif/ Justice, and appellate 

Mr. JtfsJtce Doss. Civil. 

Kishobi Mohan Bose o. Sheikh Ujib,* 37 C- 610=13 

[2-Jnd April 1910] ? * £ A 9 / 


Landlord and Tenant—Enhancement of rent by addition ,of a fent-in-ktnd--Bengal 

Tenancy Act \VIII of 1885J 8, 29. 

Section 29 of tbe Bengal Tecanoy'Aob applies even where a money-rent ip 
enhanced by the addition of a rent-m-kind. 

[Ref: 23 0. L. J. 636;] 

Second Appeal by the plaintiffs. 

These two appeal arose out of two analogous rent suits and were tried 
jointly in both the lower Courts. Both the suits were based on registered 
kabuliyats alleged to have been executed by the defendants in favour of 
tbe plaintiffs. The claim in each case was both for money and paddy-rent, 
viz %x money-rents lor 1313 B. S. and paddy-rents for 1312 and 1313, 

The contention of the defendants was that they did not exeoufce the 
kabuliyats, and that even if they did, they were void as contravening the 
provisions of seotion 29 of the Bengal Tenancy Aot. 

The Court of first instanoe decreed the suits in full, holding that the 
defendants did execute the kubliyots and that they had failed to prove 
that the rents were enhanced by more than two annas in tbe rupee by the 
kubuLyat, On appeal, the lower Appellate Court found in favour of the 
defendants both on the point of facts and of law, and modified 
the decrees of the first Court. It held, on taking into aooount both 
money and padoy*rent as claimed, that the kabuliyats contravened 
the provisions of seotion a9 of the Bengal Tenanoy [611] Aot. 
In the second appeal to the Hieh Court, it was contended, 
inter alta , that seotion ^9 of the Bengal Tenanoy Aot “ has no applica¬ 
tion to inorease of rent into money-and-produce rent.” 

tabu Surendraohan'tra ben (with him Babu Jyotiprasad Sarbadhi - 
kari), for the appellants. Seotion 29 of the Bengal Tenanoy is a 
penal seotion and ought bo be strictly construed. In the absenoe of any 
suoh provision, the rent of an occupanoy raiyat could be enhanced up to 
any limit by agreement of parties : so this seotion should be oonsbrued in 
suoh a way as not ter prejudice the rights of a party which, but for such 
provision, be would have enjoyed. This seotion speaks of a money-rent, 
and consequently the enhancement by not more than two annas in the 
rupee contemplates an enhancement in money only . It cannot have any 
application to an enhancement in both rent and kind . In the present case 
it is not possible to say whether the enhancement in kind is -by more 
than two annas in the rupee, for it is not possible to a k certain what the 
money equivalent of the enhancement tn kind is ; it is only in a proceed¬ 
ing for commutation of rent under section 40 of the Act that it may be 
possible to say what the money value of the enhancement in hind would 
be, and even there the money value of tbe rent in kind need not 
neoassarily be determined, as the prevailing rate of rent of the neighbour¬ 
ing holdings is also taken into consideration. 

• Appeals trom AptelTte Dtcreea Ncs. H08 and 1985 of 1908, against the deortee 
of ^.-JrGbotamcr Additional Distriot Judge of Mymensmgh, dated July 6, 1908, modi¬ 
fying the deoreo ol Taraknatb Lose, Munsii of Netrakoaa, dated Feb. 29. IG0S. 
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[Jenkins C.J. - But see seobion 28 of the Act ] 

Maulvi N. Ahmed (tor Maulvi B. Zahed J, for the respondeat, was 
— nob called upon. 

Appellate JiiNK«N8 C. J. This case comes beforo us by way of seoond 

appeal and arises out of a suit brought for reoovery of an enhanced rent. 
S7 0.010=11 The olaim was allowed by the Court of first instance, but in the lower 
C. W. N. S93 Appellate Court it was held that the plaintiffs were only entitled to get 
" A- the rent and cesses admitted by the defendants. From the deoreo whioh 

followed on that judgment the present appeal is preferred, and it is 
contended that, having regard to the nature of the enhancement, there 
was L612] no answer to the landlord’s claim. The case has been argued 
before us with considerable ingenuity by Mr. Sen, and what he contends 
is that seotion 29 of the Bengal Tenancy Aot has no application where a 
money-rent is enhanced by the addition of a rent-in-kind. The basis of 
that argument is, and has to be t that seotion is throughout limited to a 
money-rent, and that the enhancement on whioh it plaoes a limit is an 
enhancement by way of additional money*rent and not by way of an 
additional rent-in*kind. Bub this argument overlooks the operation of 
seotion 28 whioh says that, “ where an oooupanoy-raiyat pays his rent in 
money, his rent shall not bo enhanoed exoept as provided by this Aot 
and if seotion 1:9 does nob contemplate the possibility of the enhance¬ 
ment of a money-rent by the addition of a rent-in-kind, it i9 clear that a 
money-rent oannot be increased in that way. But assuming that 
money-rent can be enhanoed by the addition of a rent-in-kind, it dearly 
must be subjeot bo the limit imposed by that olause ( b) of seotion 
£9. On the finding of the lower Appellate Court in this oase, the addi¬ 
tional rent does exoeed the limit imposed by olause b ), with the result 
that it is irrecoverable. 

On these grounds it appears that the deoision of the lower Appellate 
Court is correct, and that the decree of that Court should be confirmed 
with costs. 

This judgement will govern the other appeal. 

DOSS J. I agree. 

Appeal diemissed. 


87 Cal. 01 B (=7 I. C. 792.) 

[•13] MATRIMONIAL JURISDICTION. 

Before Mr. Justice PuQh. 

• • 

Phillips v. Phillips.* 

[26th April 1910.] 

Divot c*—Attachment before judgme* f—Divorce Act (17 of 1869) ii. T, 46—Civil Prove* 
duro Coje (Act V of 1909', o. XXXVlll , rr. 6, Relief. 

An ordac for attachment before judgment will not be made in divoroa pro* 
oeedings. 

Attachment before judgment being a matter ot relief and not of procedure 
is Roverned by s. 7 of the Divorce Aot and t'e principles and vuiss o! the 
English Pivotoe Court, and not ty s. 46 ot the Divorce Aot and the Civil Pco* 
Of dure Code. 

Order XXXVlll, rules 6 and 6, have no application in divorce prooeedlcp. 

Application. 


* Application iu Original Civil Suit (Matrimonial) No. 9 of 1910. 
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On the 2th April 1910. Carr Lazarus Phillips, a colliery proprietor, 
bled a petition for the dissolution of his marriage with the respondent, 
Elizabeth Phillips, on the ground cl her adultery with the co-respondent* 
George William Hyde Batho, a member of the firm of Messrs. Simpson 

& Co., meiohanbs of Calcutta, praying for the sum of Rs. 1,60 000 as 
damages againsS the eo-re ; pondent. 

It was alleged by the petitioner that on the 81st May 1909 the res¬ 
pondent admitted misconduct with the co-respondent, whereupon he tur¬ 
ned her out of the house, but that subsequently, in the month of Ootober 
1009, he forgave his wife and took her back. In the month of February 
1910, on receiving an anonymous information that the respondent was in 
the habit of seoretly meeting the oo-respondent, the petitioner questioned 
the respondent, who denied the truth of the information. The petitioner 
thereupon instituted enquiries, but before their completion the respondent 

if L d f n ,n r aDd ’ Sa " Dg fr0m Bombay for Marseilles on the Lfch 

Maroh 1910. 1 he co-respondent also left Bombay on (she 22nd March 
and met the L614J respondent in London in April. Shortly after respon¬ 
dent s depature, the petitioner obtained information that the respondent 
and co-respondent had frequently, between the 12th January and the end 
ol February 1910, met at ^6, Ezra Mansions, which had been reserved by 
the oo-respondent under the name of “Goodall;” and the petitioner ohar- 
ged the respondent with adultery on tho c e ocoasions. 

On the 21st April 1910 the petitioner applied for an order “bo restrain 
the co-respondent from realising his share in the assets of the firm of 
Simpson & Co., and from selling his shares in the Calcutta Landing and 
Shipping Company, Limited, and from receiving and removing the sale 
proceeds of any such shares as may have been sold 1 ’ on the following 
materials:—lb was alleged that prior to the oo-respondent ’9 depature from 
India, he had despatched a telegram to the respondent, informing her that 
he was following her, and requesting her to wait for him at Marseilles. 
The petitioner wired to the respondent on the 6th April, that the co-res-' 
pondent’s telegram had oome to his knowledge, and thereupon further 
telegrams passed between husband and wife. On some date subsequent 

bo the 6th April, the oo-respondent cabled to Messrs, Simpson & Co. in 
Caloutta, intimating that he had severed his connection with the firm, and 
instructing them to sell all his shares in the Calcutta Landing and Ship¬ 
ping Company, Limited, and to remit the proceeds to him. The 6hare« 
were being offered in the market for sale. The petitioner contended that 
the oo-respondent had left Caloutta and was endeavouring to dispose of his 
property and realise and remove his assets with intent to defeat, obstruot, 
and delay any decree for damages and costs whioh may be passed against 
him in the divorce suit. 

The application, whioh was treated as an application for attachment 
before judgment of the co-respondent's property, was made on the 2lst 
April 1910 by Mr. Knight before PUGH J., and was refused. 

On the 26th April 1910, Mr. Hill, on behalf of the petitioner, applied 
before Pugh J., for a review ii his order of the 21st April, 

[ 618 ] Mr. Btll, for the petitioner. It is true I cannot produce any 
direot authority where an order for attachment before judgment was made 
in a divorce proceeding. But on principle, there is nobbing to prevent 
such an order being made, lb is expressly provided under section 45 of 
the Divoroo Act that all proceedings in divorce shall be regulated by the 
Code of Civil Procedure. Hence the portions of the Code (order XXXVIII, 
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rules 5 and 6) whioh deal with attachment before judgment, become appli- 
cable to divorce proceedings. The oo-respocdent’s intent to obstruot or 
delay execution may bo directly inferred from the allegations in the 
petition Seotion 7 of the Divorce Act, whioh introduces the principles 
and rules of praotioe of the English Courts, can have no application to this 
matter. Seotion 7 relates only to relief. Seotion 45 exclusively regu- 
lates procedure. An attachment before judgment is dearly a matter of 

procedure and not of relief. 

PCGH J. In this case an application is made to me to re-oonsider, 
either bv way of reivew or as a fresh application with the same objeot as 
the former, an order that I made declining to order an attachment before 
judgment in a divorce proceeding. Tho application was made at 4-30 P.M. 
at the ri c ing of the Court, and I then dealt with the matter in a some¬ 
what oursory way, and I refused the application on the simple ground that 
I Dever knew of an attachment before judgment in a divorce oase. Lear¬ 
ned oounsel who now appears does not suggest that suoh an order has ever 
been made before in divoroe proceedings. He argues that the point is one 
jf first impression, and he oontends that on principle he is entitled to the 
order. Tb* argument is founded on seotion 45 of the Divoroe Aot, whioh 
provides that proceedings under this Aot shall be regulated by the Code of 
Civil Procedure, and he wishes to eliminate from my consideration seotion 
1, whioh provides that in all suits and proceedings under this Aot the High 
Courts and Disbriot Courts shall give relief on principles and rules whioh, 
in the opinion of the said Courts, are as nearly as my be conformable to 
the principles and rules of the [bib] Divoroe Court in England. It is 
praotioally admitted that if seotion 7 were to apply and bring In English 
rules and English practice, tbero wou.d be no warrant for suoh an appli¬ 
cation ; but Mr. Hill contends that seotion 45 exclusively regulates 
procedure : seotion 7 only relates to relief. He contends that this appli¬ 
cation is one of procedure only and not of relief, and that to attaoh a 
respondent’s property before you have got any deoree for damages, when it 
is-unaertain whether you will get an* damages, is a matter of. procedure 
and not of relief. I would differ with regard to that. I think it is purely 
a matter of relief to ask to be allowed to seise a man's property without 
having a deoree on tho off-ohanoe that you may get a deoree hereafter, 
and it seems to me to have nothing whatever to do with procedure. 
The way in whioh a deoree is exeouted, after you have obtained it, is a 
matter of procedure; but to give one man a right to come to Court before 

he gets a deoree is to confer a right upon him, and that is not procedure. 

It seems to me that it oannot be successfully contended that by seotion 45 
of the Divoroe Aot the Civil Procedure Code is to be applied wholesale to 
the Court when exeroising divoroe jurisdiction. If this were to be the 
oase it might also be contended that you oould have a Receiver appointed 
to take ohatge of the wife, or an injunction against the oo-respondent from 
visiting the wife pending a divoroe case. Of course, a petitioner could not 
have a Receiver of the wife, beoause she is herself a party to the suit, but 

hand I do not see why, if the Code applied, he should not apply for an 
iniuootion There is much in the Code of Civil Procedure whioh deals 
with substantive law and not procedure, and I think these portions of the 

Civil Procedure Code, order XXXVIII. rules 5 and 6, have no application 
• J n, readings It is contended that I must infer an intention to 

defeat and delay the execution of a decree in this suit, from the fact that 
it was not until tho respondent bad mot the oo-respondeul In London. 

WO 
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when he could have heard of these proceedings, that the orders came out 
from England to dispose of oertain shares. It is suggested that it follows 
from this that he must be disposing of thes^ shares with intent to 
[617] defeat or delay the execution of any decree that may be passed 
against him. No doubt it may have that effect, but itimay be equally 
consistent with a resolve to make a home with the respondent in England, 
or elsewhere out of India, and not to return to this onintry. I am not 
satisfied as to which of these intents may be in* the co-respondent’s mind, 
and therefore I do not find the facts proved, which are essential to support 
an order. There would be one advantage from this application if it were 
successful, and that is, the Court would have it in its power to compel the 
co-respondent to make a settlement of any damages which might be 
awarded on the lady. That is practically the only result that could happen, 
and the co-respondent and the respondent appear to have taken matters 
into their own hands by practically going off together. I do not really 
think that this application is dictated by any particular desire on the part 
of the petitioner in that way: I think it is dictated by the usual and very 
natural annoyance and irritation which a man feels when another man 
runs away with his wife. I notice from the petition, the petitioner is 
described as a colliery proprietor, and one cannot eliminate from one’s 
mind the knowledge that he is, as a matter of fact, a very rioh man. The 
question of costs cannot be of any possible moment to him one wav or the 
other. If he is anxious to provide for his wife’s future, or make a provisi¬ 
on for her, he can well afford to do so. I, therefore, decline to alter my 
former order, or to make a fresh order. I would add, that in the obser¬ 
vations I have made with regard to the respondent and oo-respondent, it 
must not be taken that I come to any finding as to the actions of the res¬ 
pondent or oo respondent; they may of course have a complete answer. I 
am only dealing with the case as it is put before me in argument by the 
petitioner. 

Attornoys for the pebitoner: Leslie & Hinds. 

Application refused. 


37 Cal.' 018 (= n c. W. N. 767=6 I. 0. 476^ 11 Or. L. J. 860). 

[618] SPECIAL BENCH 

Before Sir Lawrence H. Jenkins, K. C. I. E., Chief Justice, Mr. Justioe 

Doss and Mr. Justice Teunon. 

Emperor v. Tripur* Shankar Sabkar.* 

[10th May, 1910.] 

Sanction for prosecution—Witness—Fa Ue statement beforo the committing Magistrate 
retracted, ond true evidence give*. at the trial-Contradictory statements— onsi* 
deration of circumstances under which false tvidence was given and repudiated— 
Criminal Procedure Code (Act V of 1898) s 195. 

It would be dangerous to hold chat the mere faob of contradictory state¬ 
ments raving be^u »- ade by a witness would justify the Court in g anting 
sanction to pro a ecute him fo" givin ' f alse fvidence. It is necessary to consider 
the circumstances under whioh they were made an i repudiated. 

Where a w tness was arrested and, after pointing out t K e spot where the stolen 
prop*rtv w^s concealed, as al eged, by one of the accused, was released, but 
stayed with the po ice and was examine^ th j next day in Court, before the date 
fixed for the hearing of the case, the question having been put by a police 

• Application for sanotion t° prosecute under s. 193,‘lndian Penal Code. 
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officer in violation of seofeion 495 of the Criminal Procedure Code and the evi¬ 
dence *0 givdu w*s f lse and was retraoiei at the trial, when he gave true evi- 
de oe a leg i •..* g that he hat be n tutored ant threatened by the earn; officer he* 
foie his deposition in the lower Court:— 

3 Id, tint having regard to th* eveut< leading up to the examination before 
the committing Maoist ate, the oondit on-* u dec whioh it waa omduoted, and 
the faot t a toe witness did oot p^'aist in hia false statements but gave true 
evidence at the trial, anotion should no be .rant d. 

= 6 I. C. 476 [Diet. <3 Cal. 642 Ref. 13 Cr. Ii. J 56-19 1.0. 392; 16 0. W. N. 1105; 18 0. L. J. B09» 
~11 Cr. L. J. 16 I. 0 9o<=3 0. L. J. 6,9;] 

860 

* Th 8 was an application by the Advooabo-Genoral, ail the instance of 

the Deputy Ia^peotor-General of Polioo, for sanotion, under 9eotion 195 of 
the Criminal Procedure Code, to proseoute Tripura Shankar Sarkar for 
giving false evidence in the following ciroumsfcances. 

In the early morning of the 28th October 1909, a daooiby was com¬ 
mitted at the house of one Kaluram Agarwalla, a cloth merohanb, at Balud- 
bari Bazar, in the subdivision of Kusiitoa. »n.l was followed immediately 
after by another daooity at the shop of one Sitanauh Saba, a short distanoe 
away. Sailendra Kumar Das and nine others were arrested in connection 
with [610] these dacoities and placed before Mr. Eaeohiel, the District 
Magistrate of Nadia, who held an inquiry against them under sootion 3 of 
Aob XIV of 1908, Tripura was arrested bv Inspector Nishi Kanto Banerjee 
on the 16th Deoember, and on the next day was taken by Nishi Kanto and 
a Police ^pcrintendenfc, to the village of Belesisbi, and he was said to 
have pointed out a spot under a tree where the property stolen at the 
dacoitie9 was found buried He was thereupon released, but acoompanied 
the police to the Mirpur thana and stayed with them till he gave evidenoe, 
He was examined befo<e the Magistrate on the 17bn, though the case was 
not fixed for hearing on such date, and gave evidenoe connecting the 
aooused Bidhu Bhusan Biswas with the concealment of the property. The 
Magistrate ultimately committed the ben aooused to the High Court under 
seotions 395 and 397 of the Penal Code. 


The trial of these persons before a Special Benoh constituted under 
sootion 11 (ij of Aot XIV of 1908, and consisting of Jenkins C.J. and Dos9 
andTeunon JJ , commenced on the 4th April 1910. Tripura was examined 
on tho 11th as a witness for the (Town, when he resiled from his previous 
statements made before the committing Magistrate, alleging that they 
were false and were mado at the suggestion of the Superintendent by 
whom he was tutored and threatened. Ho further stated that his 
deposition was taken by the Magistrate in the prosenoe only of the Super¬ 
intendent who put tho questions to him, and that it was not read over or 
explained to him by any one, though ho admitted having signed it. Three 
of the aooused were acquitted, and seven, including Susil Kumar Bi9was 
who had pleaded guilty, were convicted and sentenced by the Special 


Benoh to various terms of imprisonment. 

An application was then mado before the learned Judges composing 
the Special Benoh, who subsequently sat as a Benoh specially consti¬ 
tuted to hear the same. Tho petition on which it was based contained 

the following assignments of porjmy ; . 

(j) That, oq the 17th Pecemtm 1999, Tripura -bankat 9*tkat w*« examined m 
e witness for the Crown at tho inquiry bforo tho Piatriot Magistrate, and stated 
ai follows—“Stili 1 citM mi whether l knew where the thing s t c*r* fcs.j "—while, 
on t*-e llth April 1910, whea ex^m n«d as a prosecution Witness befota the 8 .solal 
Benoh, he stated, in answer to the question wnether he had not sa d so to the 
Pistriot Magistrate, " No, Susil did n:t oi k me that;* one of whioh statements hs 
either knew or bslieved to be false, or did not believe to be true. 
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(#fl That he stated in the coarse of the said inquiry on the same date "Be 
(meaning thereby Bidhu Bhusan Biaw*ai brought out a small arthen v ssel the 
mouth of w^ich was covered wtih a white dotn and, on the ilth AdmI 1910 

th V? al ^° f0ra th 7M Cpacia ‘ BeQ 0h, hi Stated. “/ did not see him bringing out 'any 
9 uch earthen tesael” c ne of whoh, - to. jo* uny 

(Hi That on the 11th \prii 1910. w »*n examined before the Special Bench _ 

he stated as follows It (meaning thereby his deposition before the eui37C 618-14 
Mag,, rat. ) «w» not read over o> explain,d to me," acd lor,her. in answer to the 0 ? WN^67 
que tion, You see tbit it is wnttm by the Mugisir te ‘ read over in th ? u * c , # 

Bengali and explained to him,’" he stated in evidence "This is fuhe** Be never -il \v 

s'bSi.t h * k “’ ” “ ,e " a >» . "Sid -“m. 1 - ’■ 

m , The Advocate-Gen‘ral (Mr. Kenrick, K. C .) insbruofced by Mr Bn me 
Public Prosecutor, for the Crown. y Uume ' 


JENKtN, C.J Dobs ANn Tbonj. JJ. An application has been 

made to us by t e Advooate-General, under section 195 of the Criminal 

1 rocedure Code, for sanotion to prosecute Tripura Shankar Sarkar 
section 193 of the Indian Penal Code. * barkar under 


The application is based on a petition presented, apparently at the 
requests of the Deputy Inspeotor-General of Police, and the Advocate 
General has relied solely on the allegations contained in that petition and 
has placed before us no other materials. But it would be a very inade 
quate treatment of the case were we to dispose of it on these allegations 
alone, and to arrive at a just determination other matters must be 
considered. It may be conceded that a comparison of Tripura’s deposition 
before the committing Magistrate with his evidmee given in this Court 
disoloses contradictory statements ; h u t it would be a dangerous doctrine to 

hold that this alone would justify us in granting a sanotion to prosecute 

for giving false evidence. It is neoessary for us to consider how it has 

come about that there are these contradictions, and how it is that Tripura 

has resiled In this Court from the statements he made before the 
Magistrate 

Tripura was examined as a witness before us, and we are thus in the 

best possible position for the purpose of appreciating the truth of what he 
stated before us. 


[621] After careful consideration of his evidence, and beaming in mind 
all th t we observed *when he was in the witaess box, we have no doubt 
that in relation to the matters now in question he gave in the main a true 
version in this Court and a false one before the Magistrate. 

What, then, is the explanation of this ? A bare narrative of the facts 
as disclosed by the evidence given before us will best furnish the answer 
as to how Tripura came to give false evidence before the Magistrate, direc¬ 
ted to establishing the guilt of his friend and host, the accused^idhu 
Bhusan Biswas. 

Tripura was arrested by Inspector Nhhi Kanto Banerjee on the 15^h 
Deoember at 5 P.M., and on the next day he was taken by Nishi Kanto 
and a Superintendent of Police to the village of Belesishi, and then accord¬ 
ing to the prosecution theory, he pointed out the place where he was 
supposed to have seen the accused Bidhu conoeil the property. After this 
property was found, he is said to have been released from eustodv at the 
same village, and the form was observed of taking from him a bond to 
appear and give evidence. Buy in spite of the rel-ase and not withstand¬ 
ing the bond, Tripura adhered to the police and went back with them to 
the Mirpur thana and stayed with them till he gave his evidsnoe. This 
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be dids on the 17th, and he was then examined before the committing 
Magistrate, notwithstanding that the oase b ffore the Magistrate was at 
that time standing adjourned to the 20th, and thr I7 r *h was not a day 
fixed for hearing The only explanation Iasp^otor B m *rj ie could give of 

- this was, “ I thought it hother.** Up to this point we have narrated that 

n* rostls on po^o 0 evidence. 

=s6 i c. 470 Wo will now take up Tripura’s story. The only parsons present at 
=11 Cr. L. J. the examination besides Tispura were the committing Magistrate and the 
30O« Superintendent, and the proseoution at this stage was conducted^ by the 

Superintendent in the sense that he examined the witness. Vs e would 
hero point out that if this bo true, the examination of lripura was in 
breaoh of the provisions of seotion 495 of the Criminal Procedure Code, for 
there can be no question that the Superintendent [622] had taken part 
in the investigation of the offence. What is stated by Tripura boyoud tuis 
is contradicted by Inspector Ban rjee. Tripura declares that while he was 
at the Mirpur thana ho was tutored by the police, and teat ho cave the 
answers he did before the Magistrate, because he was tol l by the Superin¬ 
tendent that he would hav»' to give his answers as the Superiot nd *nt put 
his questions. Inspector Bmorj oo denies the tutoring, and there the 
matter rests. This, then, is how matters stand. The Court is convinced 
that of the contradictory statements now under consideration th so made 
in this Court were true, but those before the M vgistrate were fake ; and 
on a careful consideration of the evon r .s leading up to the examination be¬ 
fore the committing Magistrate, and of the condition? under which that 
examination was conducted, we are clearly ol op.n oa that the sanction 
sought should not ho given. Had Tripura repeated here the (also story he 
told before the Magistrate, no such application as the present would have 
boen made : is it to he granted because ho had told the truth hero ? 
Certainly nob. 

We do not mean to say that in no case would it be right to giant a 
sanction when a witness has told a false sbory before the committing 
Magistrate and a true story at the trial ; there may ho exceptional condi¬ 
tions in which sanction should be granted, hub we are clear fch't to give 
sanction in circumstances such as wo have hero would only t-ead to deiea* 
and not to further, the ends of justice. 

So far we have dealt with the application as based on Tnpura’s 
oonflioting statements ; bub sanction is also sou gut ( r his prosecution iu 
respeot of his statement that the deposition was not reid over to him. 
The Advooabe-General, however, has not placed before us in any affidavit 
or obhor material that would justify us in holding that in this respect 
Tripura had given false ovidenoe. The result then is that we must dec¬ 
line to give the sanction sought, and wo must dismiss bho application. 

Sanction refused. 
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Puvy Council , practice of—Dismissal of awcal nrtfh f ». . . C. I 

appealed Jr cm in respondent* J7vlrttZZLZZ?itT£ ratim of 12 
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Id a suit on a promissory note for Rs 7 "T R 6i6==20 

*4 per cent, per mensem, and also for in erent ,C , 0Ipa1, and interest at M - L - J- 630 

the iLf-titut on of the suit uatil realisation ” th« firai n de0ree * rom the date of “~8 M. L T. 
orly R- 500“ w th i terest as pray* d ” ' Thp ft i A ^r» Urt P assed a deoree for 229—3 Bom. 
c r t r,dtha “tiH.dc ee of theoriginal Court h of Lower Bum* b X 83=37 

full an ount • la med.” and said nothing about L’er to 1 a . deoree fo the I- A. 133. 
dints applied by petition toihe< hiet C u rt in« *A he plaintlffs ireapon- 
» si ee-fio statement that “i.terestas pray.d for in ? ^ 6 by adj,D « 

the decretal smouc. bet the nphoafon dll ”,S Th f “ ■ W - B Payable OQ 

true on j 

of t e Gbi.f CouVt hVd 90 far -' B 

su,t . * consent order in Counoil was made on 5 th m ‘V,^ 1t >‘ ution o{ *“e 

pjnuents sho Id ba e leave on tbe bearing to am«ii ro ^ 19l 0 that tha res- 

in their petition, and th ir Lordships, wh Jdigits Jf“h b ° qu 1 eation "wed 

aecroe of tbe Ch ef Court as prayed in the fetA on w ^ appaa1 ’ altered * be 
being entered. * tit..on without a oro<*B-appeal 

Appeal from a decree (21st May 1906) of th„ ru; Q f n L , 

Burma, at Rangoon, on its Appellate Side, wh cb va^ed aT* ° So ™ 61 
June 19051 of tbe same Court on its Original Side deoree (30fch 

Council ! 0 S0OOnd defGQdant ° btained l6aVe t0 a PP^I to His Majesty in 

The suit out of which this appeal arose was hrnnom- u. .. 
dents against the appellant and his brother, Hasbim Ahmed Tew ^ r 6 S P° n ' 
of a promissoiy note payable on demand for R« *15 000 win i a ‘ S ! maker3 
14 per cent per mensem, [624] which bad been given^^on ! n ^? r0S ^ a ^ 

1904 in consideration of a loan to Hashim Ahmed Jewa ? anuary 

in the suit, in which it was sought to recover prinoinal^d'^ danli 
amounting in all to Rs 16,042-8. The plaint a I sol ved f an . d 'nterest 

the principal from tbe date of the institution of the suit unt l* 7,7™** “J 
on the amount decreed until realisation. 1 decree, and 

Tbe suit was brought on 19th August 1904 qWh v 

date the first defendant had been adjudicated an insolvent and 
oonded: he did nob appear to defend the suit. anc ^ ^ a d abs- 

. The second defendant made various defences but f,h« . , 

sums amounting to ^ 

been paid by Hashim Ahmed Jewa to the plaintiffs and sneSnlu 4 °° b&d 
pnated by him towards satisfaction of the promissoiy notein sS ” 7 aPPr °‘ 

The Original Court (Bigge .J.) found that issue in fRo aJ j 
favour and made a deoree for only Rs. 500, with interest at 14 endant s 
per mensem from the date of the institution of the suit till r« a r P 6 f- C0nt ' 

Prayed in the plaint, and also for costs on the sum decreed “ 

The Appellate Court (C. E. Fox, COfifg. C. J., and Habikct r t i 
appeal by the plaintiffs ordered that “the decree o f the Original Court be 

Ameer all" L ° 1<D MA0N4QHTEN - ^obd Colli r-: b, 8,bI^^ lson an ^. 
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altered to a deoree against both defendants for the full ‘amount 
olaimed.” Nothiog was said about interest. 

The defendant petitioned the Chief Court for leave to appeal to the 
Privy Council, bun the application was refused; and special leave to appeal 
was granted by His Majesty in Council on l z6tb March 1907. 

On a5th April HOT the plaintiffs applied to the Chief Court by peti¬ 
tion, stating that fheir decree had been transferred to the District Court of 
Amherst for execution, and that the Judge of that Court had refused to 
allow interest on the ground that it was not allowed by the Appellate 
Court’s decree: and submitting that, taken in conjunction with the decree 
in the Original Court, the judgment of the Chief Court amounted to an 
order that tho sum ct R^. 500 in the original deoree was to be altered into 
a sum of Rs. 16,042-8, and that there was nothing in the judgment of the 
Chief Court providing that the [629] provision in the original deoree for 

payment of interest was to be revers id or set aside ; and the plaintiffs 
prayed that under ‘.he provisions of section 1-06 of the Civil Procedure 
Code (1882J tho Chief Court would amend its decree by setting out 
specifically that interest w\s payable on the decretal amount. 

In dismissing that application the Chief Court said \se do not 
think that the omission of mention of interest in the Appellate Court’s 
judgment and deoree can bo regarded as a clerical error, or that the 
judgment necessarily implied that the decree would oarry the contract 
rate of interest on tho principal sum.” 

Shorty before the appeal oame ou for bearing, the respondents 
petitioned His Majesty in Counoil for speoial leave to enter a oross-appoal, 
so tar as the ( hief Court’s decree failed to include interest after the 
institution of the suit. A consent order in Counoil was made on 
5th March 1910 that the respondents should have leave on the hearing to 
appeal on the question as to interest subsequent to the instit ition of the 
suit raised in thoir petition. No cross-appeal was entered The respon¬ 
dents in their case submitted that the appeal should be dismissed, and the 
deoree of thciChief Court varied by allowing the respondents interest from 
the date of suit to dooro?, and from tho date of the decree until payment. 

Roskil], K. C., and J. W McCarthy, for the appellant. 

Do Qruyther f K.C. t and E. £7. Eddt for tho respondents. 

The judgment of thoir Lordships was d livered by 

LORD Ma 0 N'GHakn. This is a pure question of fact. Their Lord- 
ships see no reason to disturb the judgment of the Court from which the 
appeal is brought. 

It does not appear to thoir Lordships neoessary bo go into the 
affirmative case mado by Mr. De Gruyther, It is enough to say that in 
their Lordships’ opinion the judgment of the Chief Court of Lower 
Burma is right, and their Lordships agree with it for the reasons wh’oh 
they have given, and which it is not moessary for their Lordships 
to repeat, 

With reference to tho two clerks, their ovidenoe is not sufficient to 
support the defendants’ case. Tho evidence is extremely weak They 
8ay it is oustomary to endorse on a promissory note the payments made 
on account. There is no endorsement on the promissory note, and there 
is no oorroborabion of thoir statement, wh»oh is posit vely denied on the 
other side. 

Their Lordships will, therefore, humbly advise His Majesty that the 
appeal must be dismissed. The appeellant will pay the oosts ot the appeal. 


if ii.i 
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. The Judgment of the Chief Court will bo amended by the providing 
for interest subsequent to the decree in accordance with the prayer of 
the petition presented by the respondents. ^ * 

Solicitors for the appellant : bramdi & *t kite. 

Solicitors for the resp ndents : Sanderson, Adkin, Lee & Eddis. 
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LETTERS PATENT APPEAL. 

Before Sir Lawrence E. Jenkins , S.C.I E„ Chief Justice 

awl Mr. Justice Doss. 


Bareswab Mukhebji V . Lmesh Cuandba Cbakbababti * 

_ . , [29bh April 1910.] 

Kabuliyat, construction of—hem, partly in money and partly in kind—Pi™* 

Evidentiary value of later documents between dif fere, t parties in rent— 

eanicr one , Parties tn construing an 

Where the forms of a dooument dearly point to the laot that the rent is tn 

be partly in money and partly m hind, ihe rent cannot be regaadedfiLrf in 

amoant, even though the xubu liyat U a mokarrari one, and k 

dee» the two items of rent m kind and rent in oaah were Iuititwi ° lgl *1 
expresses as a consjlidated money rent. ctbh were lumped up and 

An earlier document oannot be oonstrued by referenoe to a laf*,. a ™, 
whioh is not between the same partiea. Jafcec doo ^nenfc 

9 I. 0. 221; 39 I. 0. 720 ,* Ref : 26 0. L. J, ( U4 ; 47 Ctal 13ft • i« p xn 
24S ; 24 0.W.N, 86 ; 27 C.W.N. 116 ; 3 P. L. T. 456 ; 13 1 0. 428.1 C ' W ' N 
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[627] Appeal by the plaintiffs, Baneswar Mukherji and another 
The defendant was a tenant under one Musammat Parbati Debi of » 
certain mokarrari tenure in respect of whioh a kabuliyat was exennt J 
in December 1900. The tenure was subsequently mo.tgaged by the lady 
to the plaintiff as seounty for the payment of Rs. 43, being the interne* 

a \T T d ? f by her - Tfa9 , plamtiffSl as morfc S a gees in possession 

sued the defendants for arrears of rent in respeot of the year 1313 an( i 
obtained a decree at a modified rate in the Court of firsb instanoa Tho 
plaintiff olaimed rent on the basis of the original registered mokarrari 
kabuliyat that had passed between the lady and the defendant her 
tenant. The relevant portion of the kabuliyat ran as follows ’ 

“ I (Parbati Tebi) make a settlement with you (Umosh Obaadra dhakri wtil 
an annual rent o£ Ba. 12-14 to be paid ib oash and 40 maunda of paddv of whinh 
value is Rs.,37 in all on a rent of Rs. 49-14 settled in p“petui»y OntriSfrom 
you a bonus of K s 200, you shall furnish me with paddy in the month of Pams 
every year, and out of the cash rent of Rs. 12-14, you shall pay R s 4-g she revenue 
for one anna sbaie of mauza Gobicdapur and chaukidari tax of Ba 1-8 and i 
for Doorgamata. and the balanoe, Rs. 6, to me.” ’ e ' 1 

The plaintiff olaimed the cash rent with the then market value of 
the 40 maunds of paddy. The Court of firsb instance gave a deorae at 
rate of Rs. 49-14, holding that the lease contemplated a fixed rent On 
appeal, the Judicial Commissioner reversed the judgment and deoree of 
the first Court and decreed the suit fully. The defendant Derferrad a 
seoond appeal to the High Court, and Carnduff J., sitting singly restored 

the Judgment and deoree of the first court. ’ 

- ~ _ 
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The plaintiff, thereupon, perferred this appeal under section 15 of 

the Letters Patent. 

Bubu K'ihrttramohan Sen , for the appellant. The terms of the 
kab litjuL are c’ear. It stipulates for 40 maunds of paddy or its value, 
plus the cash rent. The plaintiff is entitled to realize 40 maunds of paddy 
or its present value. As regards the statement in the kabul yat of the 
37 C. 626=7 cash rent o( Rs. 49-14, it must have been so stated for the purpose of 
I. C. 876. valuation for stamp duty and registration at the time. A subsequent deed 

[628] between strangeis should not be allowed to explain a previous one. 

i abu Jadunath Kanjdal , for the respondent. The lea c e in question 
■was a 7 ok .rrori lease, and that of itself indicates that fixed rent was in 
the contemplation of the parties Moreover, the rents in cash and in 
kind were consolidated by the terms of the lease into a lump sum of 
Rs- 49 14, and this also points to rent in cash 6xod in perpetuity. The 
subsequent mortgage deed confirms this impression as regards the intention 
of the parties, and this is further evidenced by the fact that in a previous 
rent suit the plaintiff claimed rent at the rate stipulated, though tho price 
of the paddy at the time was very high. 

JhNKiNS C.J., In mv opinion tho construction plaoed by Mr. Justice 
Carnduff on the kabuliijut , which forms the basis of this suit, is erroneous. 
The terms of that document clearly point to the fact that the rent is to 
be as to part in money and as to part in kind, and this is emphasized by 
the express provision relating to tho delivery of paddy in tho month of 
l aus every year. I think it is impossible to read the document other¬ 
wise than as it has been read by the learned Judicial Commissioner. It is 
quite true that tho paddy has a money value attributed to it; but that is 
explicable by the desirability of stating that amount for the purpose of 
fixing tho stamp-duty, Tho learned Judge, from whose decision this 
appeal is preferred, appears to have been influence.! in his construction of 
the document by a mortgage subsequently executed in favour of the 
plaintiffs by tho original grantor of the mokarrari tenure. But no oanon 
of construction would allow tho Court to construe an earlier document by 
roforeuce to a later document which is not between the same parties, 

Tho result then is, that in my opinion this appeal must be allowed, 
the tleoree of Mr Jiutioe Carnduff set aside and that of the Judioial 
Commissioner restored, with costs of the healing before Mr. Justice 
Carnduff and before this Court, 

Po&s J. I agree. 

- Appeal allorccd, 

31 Cal. 629 (=6 I. C. 762=14 C. W. N. 864) 

- [629] REFERENCE BY THE BOARD OF REVENUE. 

Before Sir Lawrence H. Jenkins. K G.I.B ., Chief Justice, Mr . Justioc 

Doss and Mr Justice Chatter fee. 
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In re Parasha Colt ierirs, Ld. 

12nd June '910 ] 

Stanip-duty- l ease—Multifarious Document - One lias* iciih $*v*ral parties concur- 
rii.g io //—Mamp Act [11 o! 1899) s*. 6, 93 (3), 35, 67 T) 

Tho toDourronoo of several partioa to ono and tho same leaso does not make 
it a multifarious document within tho meaning of section 6 ot tho Stamp Ait. 

•I ho stamp-duty on such a lease is tho same as on a conveyance for a .consi¬ 
deration equal to* tho amount or value of the fine or premium forwhiohthe 
lease is grantod. ' 

♦Reference by the Boerd of Revenue under i, 67 (1) oi the Indlen Stamp Ao*. 1N9. 
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IN RE Pi BASE A V. COLLIERIES LD. 


REFERENCE by tho Board of Revenue. 

The material portion of the reference was as follows:— 

“ 2. The parties to a deed, dafced 'Cth April 1903, in respect of whioh adjudication 
of stamp duty is desired, are ag follows:— J 

(1) Mr. 0. 0. Kilburn, described as ‘the Trustee * 

(2/The Raneeganj Coal Association, Limited in liquidation, referred to as ‘th* 

and 63 W * H Oh0 9 bh :ni and C. C. ailburn, the Liqui atorg 
of that Company, referred to as ‘the Liqui lators.’ 

(3) Tha Kaneeganj Coal Association, Limited, an apparently existing Co nanv 
referred to as the Associati n.' ^ 7 ’ 

(t) Mem C. W Wallaoe and others, members of the firm of Shaw, Wallace and 
C-. mpany, tog-.ther reerred to as the Firm.’ 

^ ae P ara30a Collieries, Limited, referred to as ‘the company.’ 

the reoifc4ls ifc appear sthat a former Company, by a eed 'atei the i.t 
September 1.91, granted and assigned, to Messrs C Kilburn and 8 

executors, administrators and assigns, as seourity £>r the repayment of deb ncu’rn. M 

the amount of Es. 3,00.000 issued - y th> former Company, cert in land inebnV; 1 

tho^e forming the subjeot of th- doed un ;er consideration, to hold the ame so far a? 

such premises were rent-free nd freeh Id, ab-olutely, and » oh of the premTses as w re 

not rent-free md free-hold and warn held perpetually or unde: mokofn.n lew - for 

the term of 999 yea s, am such of the premises as were held fora fixed term or for 

a terminable period, for all the residue then to come of suoh te m or pe , d nd „h 

jeot, a to all the aid premises, to the Trus s de-ilar- d by the sa < ds d of an ’ rm 

earning the liine. O; the above. trustees only one is new surviving. Mr S Di nam" 
bavin ried in the year 1893. b U1 narQ 

^O] “4 Before the debentures secured by the above-mentioned deed were mid nff 
the old Company went into liquidation, and, by its winding up resolution !£it,®’ 
dators were authorised to enter into an agreement with the Association i then about M 

be incorporated) for the gale to the Association of the old Company’s . nder 

Msmess and assets. An agreement was accordingly entered into on the 14th November 

If 1 ’ bet * 00 th * o1 ^ Comply and the Liquidators of the one part and the Association 
of the other part, whereby it was agreed that the old Company should transfer and 
the Association should take over, as a ,oing concern, subject to t> e debentures all ^a 
every -he property of the old Compay i eludieg the lands comprised iu the trust dp«d 
of the 1st September 18 •!. It appeers that no formal transfer was ever executed in 
terms of the agreement, but the Association was, at the time of the signature of 

agreement, put into possession of the property agreed to b9 transferred, and thereaff-n* 
remained in possession as owners t-e/e f ereaita. 

“5 Subsequently the debentures were discharged, presumably with th* fu- ds of 
- Association, thougo this fa-jfc is not stated ia -th deed. No reconveyance of the 
property conn ris?dio the Trust Deed w is, however, ever effeoted. 

“6. The deed goes on to ecite that the Ass ciabi m bad lately agreed with fh« 

Fir r. for tha transfer to them or th-ir nomine s ofthe oaland the coal mining 
rights 1 in and under the lan ** d - o ib«d in th-* first and second schedules o tho deed 
f-r the price of Rs. 5.04,702 for the period, and inject to th rear, . rd rova'tles 
a-a th terms and o nditions thereafter appearing io the deed Furt er th t fV, Q 
Firm^ had s noe agreed wi-h the Company to transfer to Le C.mpmy a !l ttm 
rneaning rights etc . so agreed to be grm ed to the Fir .. ia manner and su*i 0C t as 
a oreaajd, for the sum Rs^ 5 50,000. It is further reoitei that the trustee and the 

old ompany and the Liquidators had at the request of the Firm oon^enrod and 

agreed to join i n the deed for the purpose of more effectually assuring the premia s 
thoreby demised and vesting the same in the Company. premia iS 

Tho operative part of the deed, which follows, is in these terms . 

‘Now this Indenture witnesaeth that in pursuance of tho said a^erem nt and in 
consideration of the sum of Rs 5,404,702 paid by the Co't pany to the Association a f 
the request of the Firm, and of the sum of R-. 45.293 p<id by the Company to the Fi.m 
on or beforeth* exeoution • f these presents (the rece pr. of wh^h several q ni 
^9. 5,04,/02 and Rp. 45,298. they, the Assocation and the Firm, do hereby respe-tivniv 
admit and *oknowledge)the Trustee at the request >»nd by tha direction of the Ass m I 
tioa here by grants leases and demises and the old Company and thfi:L ; quidato-s at th* 
lka request and direotion do and each of them doth he-eby craut leasa md confirm and 
the Associatuja at the request and by the directions oMbe Firm b^h and fcbe Firm 
d>th hereby grant lease and oonflrm unto the Company all and singular the mine* 


the 


1910 

JUNE 2. 


REFERE NCI 

BY THE 

BOa-d of 

RfcVENUK. 


37 C. 629=6 
I. C. 762 = 4 
C W. N. 804. 




1910 

JUNE o. 
Esfbbemob 

BY THE 
BO \BD OF 

Revenue. 

87 C. 629 r6 
1.0. 762 =14 
a W. N. 601. 


87 Cal. 681 


INDIAN HIGH COUBT REPORTS 


tVol. 


TiiQfl |*MXU o* feada ot ooa! lying oi being In or under all those uhe lands eto MMM# To 
ha?^ and to hold the premises ber by demiiad unto the Company for the term of 999 
Y*aT< a* from tha 2Uu February U*t p*et from whioh date the Compute entered into 
b'tual pipiesa o <of the demise! premises, subject nevertheless to (termination as 

hennafter is m-nti 0 L 6 i. and to the paymonv of the rents and royalty W remittee 
r . fl0 -vei and also subject to the to,ms and atiputat one and conditions hereinafter 

°° * rean “ 8 - The deed oomprisos covenants on«the part of the Company as leases, 
and on the part of the Association as lessor, and no oovenant or stipulation is entered 

into by any other of the parties to the deed. 

“ 9 . The Company covonants with the Association, itticr ul/u— 

(/) to pay to the Asaooution a fixed royalty of five annas on every ton of ooal 
raised and desjatche i and on overy ton of ooke manufaotired and despat hed 
from the mines lying under the land oesoribed in the first Schedule, and also, 
in the event of suoh royalty in any ye r not amounting to Rs 15,000, to pay 
to the Association the amount by whioh the royalty m y fallshor, of that 

sum ; 

{it) in reaped; of the mines uudor the lands described in the second Schedule, »nd 
the a »rfaoe and oth-jr rights .here n demisid by the de^d to pay to tue Associ¬ 
ation an annual rent of Ks. 2 , 000 . 

“ 10. The Board in th-ir order of the 19th November 1903 (disagreeing with the 
Government Sol oitor and agree n< with the Collector of Sta i.p heva.ue, Calcutta, 
and with the Advocate-General) held that the document in question is a muHifario s 
dooument within the meaning a-d apylioatioa of eectio j 6 of the Stamp Ac . The, 
document appeared to the Board to emb uy two si nuRaaoous leases by the ^BiooUtion 
to the F mi »od by the Firm to the Company. The doard could n .t aocept the argu¬ 
ment that that p rtion of the dooument whioh sets f ->rfch th* lease by ihe Association 
to he Firm a mere r cital. On the oont ary, they helo that the »ea e by t e Associa¬ 
tion is as definite v set forth as lease by the Firm, and that is definitely set 
fortalso, that the sum of bs. 5,04,702 is th* price paid for this lease. I ho arrange- 
ment'that the Company ahall pay the sum to the Association, and that it shall pay to 
the Firm the difference only between this sum and a five and a half lacs, did not seem 
to the Bo-rd to make the two transaction* one transaction ; this moae of payment was 
merely an arrangement of lonvenienoe, In tbis view the Board dcoided that the 
dcoumeot shou'c be stamped as follows 

As a lease between the Association and the Firm under Artiole 

85 b) • * • • 

As a lease between the Finn and the Company under A'tide 
85 [c) with inolus on of font and royalty . 

TOr>L . 

“ 11. The Company having expressed a wish to bo heard against this order, the 
Board gave a hoaring to leirned counsel on thoir behalt. briofly stated, the argument 
used bofore the Board was that there is one tr .n-aotion in tho op rativ pot ion of the 
deed of th 80th April 190 , viz , ti>e lease to the Company of a single p operty, and in 
this l*ase other persons join and oonfinn according to iLoir respective i.iorests. It is 
arauod that more rentals showing why consent of several panics was considered to 
bo necessary o>nnot be held to be operative. Tho deed rooites that, there was -*n agree¬ 
ment between the ass oiation and the Firm, but that agreement, it is argue >, never 
matured. Only tho Company, it is ur.od, has any oauso of action in this deed, 

“ U. Tho Board wero asked, if they do not soo their way to reviewing thoir order 
of tho 19th November 1903, to refer the to the Hon’blo High Court under s 67 (l) of 
the Gen ral Stamp Aot of 1*99 The Board adhere to their [ 32] opinion that the 
deed comprises ditinct matters, viz., a transfor Irom ibe Association tot^erirm 
and from Firm tho to the Oompa y, aiid they dunk iherefora that n shoul. bo starn- 

ped as diiotsil In 'beit ordot 5 19th November '90S. 

“18 In consme ation, howtver. of to he importance of’he case ad the 

‘dvantsae of obtatning an authoritative decision, ihe Bjarl deolde to make this 
wfeieoo* to tho Hou'blc High Court" 

The Advocatc.-Qenc.'al Mr. Kcnnck , K U.), m support of the reference. 
Iff. BucHand* for the Parasea Collieries, Limited, was not called 

UPOli ,lENKlNS C. J. This reference under section 67 U) of the Indian 
Stamp Aot of 1899 has been placid before as by the learned Advocate- 
General, who has said all that oould be legitimately urged on behalf of 
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the view asserted by the Board of Revenue ; but he has failed to convince 

us. The facts are simple. The document which has been placed before 
us for adjudication is a lease for 999 years, which recites at length 
the previous title and a succession of agreements in relation to the 
properties comprised in it. The leased properties -were at one time 
vested in the Raneegunge Coal Association, Ld„ but to secure a 
debenture loan they were assured to trustees, of whom C C Kiiburn 
alone is now alive. Tnough the debenture loan has been' discharged 

b * 3 u b f “ 00 1 rec ; nTO l ance ' The Company went into liquidation' 
m 1899, but merely for the purpose of reconstruction, and on this 

reconstruction an agreement was made for the transfer to another 

Company, bearing the same name, and in the reference called the 

Association Ihen there was an agreement by the Association to trans- 

ter the coal miniDg nguts in and under the properties to Messrs Qu,,™ 

Wallace 4 Co. tor tbe price cl Bs. irCd aSb|S 

the payment of the rent and royalties expressed in the lea^e now under 

consideration. Finally, Messrs. Shaw, Wallace & Co., agreed with the 
Parasea Collieries. Ld., to transfer to it all these mining and other rights 
sabjecb to the same conditions for the sum of rupees five lacs and fiftv 

■ T,° Cu y th , iS laSt agreemenfc int0 effert, it was thought 
L«o8J desirable to have tbe concurrence in the lease (j) 0 f Mr C C 

Kiiburn, the surviving trustee of the debenture loan in whom tbe proper' 
ty is still vested, (iij of the old Company aud its liquidators (iii) 0 f the 
Association, and (ivj of Messrs. Shaw. Wallace & Company ; but this did 
not alter the character of the lease or the nature of the transaction The 
view of tbe Board would appear to be that “ 'I he document is a multifa¬ 
rious docummt within the meaning and application of section 5 of the 
Stamp Act." Now, that seotion provines that “ any instrument compris¬ 
ing or relating to several distinct matteis shall be chargeable with the 
aggregate amount of the duties with which separate instruments, eaoh 
comprising or relating to one of such matters, would be chargeable under 
the Act." But here there is only one lease, and that is so. though the 
concurrence of several paities may in the circumstances have’been proper; 
and (in my opinion! there is no justification for treating the instrument as 
a double lease, and this is so whether regard be paid to the ordinary 
principles of conveyancing or the terms of the Act. 

This is expressly recognised in relation to a sub-purchase in section 28 
(3‘. But it is said that this seotion dees nob apply, beoause here we are 
concerned with a lease and not with the conveyance. The Article that 
applies to the lease is the 35tb, and so far as the payment of a fine or 
premium is concerned, it provides that the lease shall bear the same duty 
as a conveyance for a consideration equal to the amount or value of such 
fine or premium. But the fine or premium for whioh this lease is granted 
is the sum of Es. 50,500 payable by the Parasea Collieries, Ld., and that 
alone, therefore, is the premium on which stamp-duty is payable. I there¬ 
fore hold that the claim made by the Board of Revenue for the stamp duty 
on this instrument as a lease between the Association and Messrs, Shaw 
Wallace and Company cannot be sustained, and I would so answer the 
relerence. I have not considered or dealt with any matter beyond that 

roferied. 

DoSS asd ChaitebJee JJ. concurred. 
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Jpnb 8, [034] REFERENCE bY THE BOARD OF REVENUE. 

reference B e f° re Sir Lawrence H. Jenkins , K. C. 1. E GW*/ Justice , Mr, Justice Doss 

by '* hb cmd Mr. Justice Chatterjee. 

BC*bdof - 

RtVBNOE. /ft rs BURN & CO.* 

37 C. 634=6 [8bh June 1910.] 

r W Stamp-dutii^.Money roccivei bp servant, of <i firm and handed over to fellow servant — 

w. it. w. oojJ. Consideration—Acli notch'd mem ol re tipt by fellow s want of a sum lar-nr than 

A’s. 20 if liable to $ta»-p-dutu—Stamp Act {II of 18 »^ t s 2 (23), Sell 1, Art. 53. 


Where a g im exceeding Rs. 20 was reoeived by an assistant in a mercantile 
firm from the o >ahier of the fi m a advanoe made on the firm's behalf, and to be 
expended on the firm's bohalt. and previous to disbursement of the sum in ques¬ 
tion a pay-order was made out by the Aocounts Department of the firm and was 
sem to the.cashier who bad paid the sum to the a sbtant, and the asistant at 
the same time acknowledged reooipt by signing his name or initials on tee 
pay-order 


Held, that the aokrowledgment did not require a receipt stamp by reason ol 
the assist »nt*- signature on the pay-order. 

Attorney-Gen-ral v. Cardon Dank (1) distingu'ahod. 

Reference by the Board of Revenue. 

Ihe statement) of oase was as follows 

“ Sums exceeding Rs 20 were recoiled by four assi-tants of *h- firm of Yews* 

Burn and Company from tho exshier of the fi in as advano s made on the firm’s 

behalf, and to be expended on tli? firm’s behalf on acoojnt of export ohaig-s, 

(t.c., freight, oooly hire, eto. for material do* > tohe , pjrohase of postage 

eta • ps expenses of a jouruev undertaken for tie firm’s w rk, and oos of o ection 
of certain sheds. 


Previously to dish »rrem*nt of the sums in question, pay- rders were made out 

by the Acooun s Departm nt of the firm and were s nt to tb«- cashier who paid 

the sums to the assistant*.^ the s.mo umo the .ssis ants aokno lodged receipt 
by signing their name* or initials i n the pay-orders, in some ease* aLo writing the 
word Received " On tbe pay-order B 

Stamps were not affixe i t n these dooumonts. 


Proceedings wire initiated by .he lolloofr r.f Stamps. Calcutta, against the 
four assistants cn the groun 1 that they had given rece pta for n onev whioh 

u h u U !/ . h w aV Au een Btamped URder tbe btamp Law It was contended on their 
behalf that the m neys wo o n~t pan to them for heir personal use. but that 

[6*6] the payments were made witho it consideration, and were, therefore exempt 

from stamp-duty under Exemption b) to Article 53 of Schedule I of the General stamp 

Act The Collector, however, hold that the . ay monte had not boon made wi hou con- 

sideration. He was of opinion that tho w rds ‘without consideration’ used in the 

Exemption m the Aot app y rnly to suoh pay men s as are made from na ural love and 

afiootion or vo iu arily as gifts, g atuitiosand ho liko In lie of pros outing > ofore 

a Magistrate undor s. 70 of tho Stamp Act. ho allowed composition, on payment 

of po alties i f tho iffenoes whioh ho held had been com itted against the Act 


Tho casos wero them brought to »ho i otioe of tho 1 oard of Rovom e, who referred 
them for tho opinion of tho Law Officers of Government 1 he Law Officers advised 
that tbe dooumonts in question wero receipts wulin tho definition contained in s. 2 
(23) of tho Stamp Aot, and th t tbo payuvc i is lor whioh the >eeoi(ts were given were 
not made without consideration. They advi<M that tbe consi<‘e ation f t whioh tne 
receipts wore given may prolably lot-afctn to be a premise by tht jay is that they 
would emjloy tho mon»y paid in He busiiesa, or P r the pyroses, oi tor em¬ 
ployer , ihe payeia. ot some oons i ei>ton if the cam nature. Tht- r.o i t we e 
oloarly mo nt. to bo acquitfc uo-.s, ai-d units* suoh a promi e, as above udioited, 

•Reference by tie Board of Revenue under a. 57 (1) of the Indian Stamp 

Act 1899. 


ID [1899] 2 Q. B. 15$. 
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JSJJS for 0 $f£?" ‘‘Sffil* B the '^’d not afterward, be called uro, to 

tiou in law. 6 maneyS ' S " 0ha promlse > lt »«• , 3 dearly a good conshW 


The Board aooepttd the opinion o! the Law Offio'ta. 
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Co. 'oa“ ^r^ef 0ra ^ byth t EoirdtoMe88 -. Bara & 

payments we e made thare was no legal ocdieaTion^n 0 ? th61 f be ^ alf> thafc before the 
between Mess-a. Barn & Oo i g V . Te ? e 3 b of thfcSe Paymeasn as 

given by the a sistent annot, therefore bo hel/to^he^n ^ the aokn Jwi«rigmenta 
of the money confe-re ' c 0 benefit up,’t ‘ hat th payment 

Hderatiou was uniUt-r «1; that there was no coLsid^inA J , ftfl ° :? trarti or oon - 
o noeroed. Toe uo.n naming was by iho a.-ai ianf m J .? 0 * ac as pany is 

it. , The e w a no acquittanoe of the castie- as t e nishf 6 lno “ ey ’ aad “Oooaut for 
or er, or without authority. The cashier i - me re 1 v ^ h “ 1 g . b ‘. b a v a pa ' d against 

meats were p rely v luota'ry payments of tiefir Smonel the°v w 6 W , Tte P * y - 
fer from one dl pa,tin- nt id another department of ih“offica’ nftt. "‘ e , tly a t,aca - 
ly a part of the machinery of the firm’s off™, Th« om ?°» :? d the receipts are roe»e- 

Wt(U wa cited, and Ittemion wa- o L ?• Curl ‘°'' 

Russell, and to the statement trade on behalf of tht*?- 0181 ^ . ^ord Chief Justice 
eS ot that .he multifor bvoiofs used in itil ^ m that oa e - to ‘he 

the particular clerk* through whose hand/im P 3 » for the purpose of identifying 

Beparat-ly stamped (under Englishlawf d |°- not *?”“ t0 bf 

charge to the respective olerks aad ara’nor roi . tll ®y, arB °ot intended as a dis- 

intended merely to simplify tae businejofbook^-keeping. P ° B3e88ioD ’ bat ar. 

band, ^he Uarned SoWgorgnoaJ.1 on the English 

£*;: ss iraisri- r;:s 

.tion should be aiK^ a rev“ nuZ taxinnAd and 

I ng such, as all otter Acts. mu<? bV B .‘h«"d lrom he ‘1 ™ !° te f ,10 , n in 00 ™*'*- 
regard to the context in ooaneotioa with whinh f ia language employ* d, haying 
open to the Court to t,a,row Or whittlI dL ‘’“Ployed," and tha, “it ia t0 \ 

considerations of hardship, or of business convenience"?toe like!” 6 A0 ‘ ^ 8e8ming 

Of iu G tn V e e ET^hcasTm' P t“ l of fT ^ ^ *»»•«“*„ 

the practice of the oommtrcial community, and may be 'coo^iderfd^ 6 ^ ^ r ? arda 
revolution of he existing pra-tioo iuvoW.ue mnnr il! considered to neotsait.fco a 

the lateroal maohiaery of ffiods and buai 0*03303 W dUn,! -° 0 ln tD0 WOrkiQ * 

stsixiwna's “ od “ “ 

The Advocate-General (Mr. Kenrick. K 0) for fchA Rnar^ 
contended that the documents in question were Sdoubtodli 
ments given in respect of the receipt of mowv and wL ^ 6dg ' 
receipts for money within the meaning of the SUmn Act and 6 ^ 
were liable to the stamp duty imposed by E^Th“ w1e"S 

Effcv k lT> y Under Soh0dul9 X - Arfcicl « 53 (to, which exempts from 
liability to duty any payment of money made without consideratbn. 

Payment by the cashier of a firm, to a servant nr arr^*. 
l b e 0 a , p P lied bo specific Purposes on behalf of the firm, could not beTeglJded 

legally as money paid without consideration. The mere fact- nf n l f • 

to r d ovo ; r ,r r 

to raise an implication of consideration. Consideration in English law 

means some profit; or advantage to the one party, or some detrime nt 

(1) [1899] 2 Q. B. 158. " 
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lgi0 disadvantage or liability incurred by the other party: see the definition of 
JUNE 8. consideration in Misa v. Currie (l). In the present oase tho oashier, 
_ *“ acting on behalf of the firm in requiring a stamp receipt for money 

~ banded to an assistant to [637] be laid out for the purposes of the firm, 
Board OF wou ld acquire the advantage of an evidentiary document which would 
Revrnob. be valuable for puipo-es of account. Moreover, the assistant in receiv- 
37 0*^43—6 ]n * money impliedly undertook to expend it for the purposes of the 
I. 0 *778 ^14 b rm , and incurred a liability to account for its due and proper expendi- 
0. W. N. 843. ^ ure wkicb could be enforced by aotion. He was, in fact, in the position 

of a gratuitous bailee, and the law imports the dootiine of consideration 
into every bailment In the legal sense, therefore, there was consideration, 
and the transaction oould not properly be viewed a? a payment without 
consideration so as to be exempt from stamp duty : Attorney General v. 
Carlton Bank (2j referred to. 

Mr. B - Chakravarli t for Messrs. Burn & Co. Ibe argument of the 
learned Advocate-General is based on a total misconception of the true 
nature of the transaction. Sums of monoy have been made over by the 
cashier ol the firm to its various assistants for facility of business and for 
meeting its liabilities to various creditors. And until paid out to the 
creditors, the money continues to be the monoy of th j firm and in its 
pos c ession, although distributed amongst several servants of the firm for 
the efficient carrying out of its business. It is like putting money by a 
person in several safes in his house, and the so called receipts in this oase 

may be well compared to keeping a note of the contents of eaoh safe* 

Further, what are tho relations between the firm on the one hand and its 
servants on the other in respect of the sums made over to them in the 
oiroumstances of this case ? Too servants are in no sense the debtors o f 
the firm in respect of these sums; their liability, if any, in this respoot, 
arises from the subsisting relationship of master and servant. As between 
the assistants and the cashier, tho doouments under consideration cannot 
properly bo oalled acquittances. They aro merely memoranda and not 
discharges. Further, how can it be said that there was any oontraot bet¬ 
ween them i I ho absurdity of the whole thing was quite apparent from 
the difficulty my learned friend found in answering your [638] Lordship’s 
questions as to what the oon< deration was, and fiom whom it moved and 
to whom. Why should the Revenue Authorities expeofi to be paid more 
than once in respeot of one and the same transaction ? Proper stamp is 
of course paid on sums paid out by tue firm to outsiders and creditors. 
The oase of Attorney-ucn ral v. Carlton Bank is distinguishable. The 
Engli h statute makes no provision f jr exemption for payments mad© with¬ 
out consideration. Then, the money in that oase did not oome into the 
possession of the Bank until Coxwell made it over to the Bank. 


Jknkinw O.J. This is a oase which has been referred to this Court 
under section 57 of the Indian Stamp Aot, and though tho oase submits, 
for our consideration, several doouments termed pay orders, it has been 
agreed by the oonton ling parties that we should express our opinion as to 
the liability to stamp-duty of one only of these doo imeuts, and that this 
opioion should b« treated as governing the rest. 


(1) [1876] L. R. 1 App. 0a. 664. 


tf) [1899] 2Q B. 168. 


vii] 


In re burn & co 


87 Cal. 639 


The document selected for this purpose is in those terms : 


** Burn & Co . Ld.. Howrah. 

In favour of Mr. J. C. Rinde . 
Account —Export Cosh. 


Pay Order 


8684 


PARTICULARS 


RS 


A. 


P. 


Signature of 

PAYEE 


W w 

a 

o 

© 

a 

o 


t>, 

a 

to 
> 
<0 
lL. 


To amount of freight for export charges 


on Orders Nos. 110S5, 1118$, 3733, 3577, 
2682 


• • • 




*»• 


•M 


r Q 


i 


0 


0 


m 

<D 

CD 

Pi 

3 


su 

<D 

a 

3 


Reoeived Rs. 70 (seventy on'v), 

C. JONES—20-6-1908. 
Rupeoi seventy only. 

J. 0. HiNdE. 


o 

■s 


Pay. 


(Initials illegible). 

20-6-1908. 


TTa 

* 

PM 


Exmd — J. N. M. 

■Hated the 20th June 1908 
Pay rupees seventy only. 
Annas—A 7 *J. Pies— Nil. 


70 


0 


0 


Enid. 0. B. Polio 
20-6-1908. 


[639] “Order* Nos. 11085, 11188, 3783, 8577, 263*2 

. . Pay order. 

Accounts— 

Mr. Ribbins, 

Please issue a pay order for Rs. 70 (seventy only) being freight on the above 


19-6-1908. 


orders 


The 19 th June 1908. 
The 19 thJune 1908. 


C. Jones. 

J. 0. hinder 

According to the statement submitted for our (opinion, what hap¬ 
pened in the ordinary course of the Company’s business was this, 

“ Previously to disbursement of the sums in question, pay orders 
were made out by the Accounts Depaitment of the firm and were sent to 

the cashier, who paid the sums to the assistants. At the same time the 

assistants acknowledged receipt by signing their names or initials on the 
pay orders, in some cases also writing the word " Reoeived ” on the imv 

order.” opay 

It will be seen that in the pay order I have read, C. Jones wrote 

his name below the words Reoeived Rs. 70 (seventy only).” This it 
is said, is a receipt whioh requires to be stamped under the Indian Stamp 
The Provisions of that Aot which are directly applicable are section 
2 f23) and Article 53 in tlia first Schedule. It is provided by section 2 
I23J that a receipt includes (among other things) any note, memorandum 
or writing whereby any money is acknowledged to have been received! 
while Artiole 53 exempts from duty a receipt for any payment of money 
without consideration. The argument for the Board is briefly this: — 
Money was reoeived by the assistant from the oashier; this was aoknow* 
lodged by a writing; and the payment of the money was not without 
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consideration. Consideration, it was said, moved between the cashier 
and the assistant, and there was a contract between these two servants of 
the Company Bat this a r guroent appears to me to give the go-bye to 
the realities of the case, and to concentrate attention on one feature of 
the transaction without regard to the vest. 

[640] Now, what was the tran c ao ion ? The Company ow 'd 
money to a creditor, and for the purpose of discharging this liability, the 
Company's money was handed by the Company’s cashier, its custodian to 
the Company’s assistant in order that he might hand it over- to- the 
creditor Until the money was banded over to the creditor, it through¬ 
out continued to be tho Company's money and to be in the Company’s 
possession, though its custody was at one time with one of its servants 
and at another time with another: Rex v. Parodied l) and Rex v. 
Murray f2J. It loses sight of the true relations between those concerned 
to say that there was a contract between the cashier and the assistant, or 
that consideration moved between them for the purpose of the matter 
in hand, they were parts of the machinery whereby the business of a 
largo oonoern has to be carried on ; and the signature by C. Jones was 
but a useful expedient for the purposes of the internal economy of the 
Company’s business, affording a means of identifying the assistant 
through whose hands tho Company's money passed for payment to the 
Company’s creditor. 

Tho Advocate-General has relied strongly on Attorney-Qen'ral v. 
Carlton Vank (3), and has, indeed, suggested that it covers this case. 
But that decision is clearly distinguishable. It was a decision on the 


English Stamp Aot, 1891, in whioh there is no provision, as there is in 
the Indian Act, for exemption when payment is made without considera¬ 
tion. And it is further to be noticed that there the money, for 
payment of which tho acknowledgments were given, was rcoeived by 
C. S. Coxwell from customers of the Bank and hand 'd over by him to the 
Bank, so that the money did not come into the Bank’s possession until 
handed over by Coxwell. In the opinion of the Lord Chief Justice, when 
Coxwell banded ovor the moneys to the Bank, he, in faot, was 
paying a debt (see at p. 164), and the reoeipt was given by the Bank. 
Here, however, it would be impossible to hold that there was the relation 
of debtor and creditor, either between the assistant and the 
[641] cashier, as was agrued by the Advooote General, or as between the 
assistant and his employer, tho Company. 

At the same time it is significant that the Lord Chief Justice gave 
a manifest indication of opinion, as to which the Solicitor-General on behalf 
of tho Crown assented, that tho multiform invoices in largo shops for 
the purpose of identifying the particular olerk through whose hands money 
passed did not require to be stamped. 

It has been urged that the c*se is one of great importance to the 
Board of Revenue, but its importance probably lies not so much in the 
direction of the possibility of increasing the reoeipt of revenue as of 
embarrassing tho conduct of business, for were we constrained to deoide 
in tho Board’s favour, it is not unreasonable to suppose that these 
signatures would not bo taken. But these are considerations with whioh 
we have no oonoern. Our duty is to oonstrue the Aot and apply it 
to the transaction under consideration, and so doing, we hold that the 
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( ) (1766) 2 Eaat P. 0. 666. 

(9) (1890) 1 Moody 0. 0. 9T6. 


1006 


VII.] 


bahadub v . ebadatullah malliok 37 Cal. 648 


stampTy rea^n^of cf 1 ^ C , 0nsiderafcion doe9 not require a reoeipb 

p Dy reason of C. Jones’ signature thereon. * *M0 

other*JSlSr en ‘ ° f COUnS01 tWS deCiSi0Q Wl11 g0Vern fche case * 9 ^ the *2L' # 

Do =3 and Chatiebjee JJ. concurred. S 

. Board oi 

- Rbvbhdh 

3. Cal. 642(= U C W. N. 799=12 C. L. J. 45=6 I. C 801=11 Or. L J 407) 87 C.Ufa 

Cm 2] FULL BENCH. J. 

M r r : • 

Mr. Justice irharjudam and Mr. Justice Doss. 

— ‘ ■ 

BAHADUa V. Erai-atudlah Maelick * 

[14th June 1910.1 


“ Co “ r j>" Waning of—Offence brought under the notice of n. n . ■ 

(i judicial proceedinq—Proceed tun i * th^ Court tn th* cotrse of 

attuchme..tof ^ resistant % 

successor—Legality of order “Jud cial « 9 J and ftnul crder hI 

ual Procedure Code (Act V of 1898) ss/4 ( m ), , $ Q — Executton Proceedings—Criitri- 

of th T e h Judg° e r b. Swhom “ttoI®l2^ofl;S^ 1 P ^ aaU iDoiude9 the ™°°e«sor 

00m Where?therefore the a °' lra0 ° f * Wh ° 68 B ° tioe tte 

on the 23 rd December lQOS^he^ao^nf 61 broughG fc0 the notice of the Munsjf 

srsft sitSK •jas.T; 

rssi“‘ ‘oJSPiBE’ CSE--SS .-™,4 'Ka 

S<,W ' that the order waj not without . jurieiiotion. 

« ,h "“- ” ■’ w»»F‘ »a «p.aiiio„. » a 

‘SS r~»‘I'i:. 1 «°j * h » «***««. 

to the attachment of move*blea i <3 wh^n t a P 9 -^ l, 1 8 » »nd tbe reaiaiaioe 

an offe 09 brought uoW^tS in Z Tou-faf^Z !* to ** 

the mean>ng of s 476 of the Oode * 31 P^oeeding within 

“,*« M*» - KM l S* 5 1 t&i 

66 ; Ref : 49 . Bom. 7 l 0 ;' 19 CA^k! 1236 . 63 I. C^Gl^Oa' 10 Sff 10 L •’* 

viliopf^Tu 11 ^ radafculIa Mallick and his father, the taluqdars of 

renfc 8 °d Jhans,> . ,n the Hooghly District, obtained two ch parte 
r0nfc decrees in suits Nos. 413 J and 414 of iqnQ rflenfl , 

against the petitioner, Pran Krishna Mandal, and ’his brothers* 
Applications for execution of the decrees were made, on the [6431 

ord n r S ; Ptemb0r ’ t0 Babu B> B ‘ Muket i 00 - Third Munsif of Howrah ^ who 
ered warrants of attachment of the moveables of the judgment-debtors 

to issue on the 10th December. On the 23rd two peons, JaSh! bunder 
Ghosh aDd Sital Chunder Roy, went with the two warrant Ha kola 
om^anied by Kiian Sardar, tbe identifier, and Asbuto c b Sardar a 

Aft .? r Jagdish bad afctached certain articles in the house’of 

He ?hfn w Da ; tb6 la ^ 6r Cam6 aDd askfd for hQlf an heart time to pay 
^ejthe n went away, but returne d shortly after with 10 or 12 persons. The 

Referenoa to Pall Benoh in Civil Rule No. 778 of 1910 . 


1007 



INDIAfi H1GB OOUB* HEPOBIB 


1610 

JONB 14. 

FUUi 

Bench. 

S7 oeitett 
C W. N. 709 
•*12 C. L. J. 

I. C. 
B01=* l Gr. 
L. J. 107. 


87 Cal. 644 


[Hoi 


petitioners, Bahadur and Manik, tore up the warrants, while some o{ the 
others re-oaptur d the attached property and assaulted the peons, the 
identifier and the drummer. On the same day the peons submitted sepa¬ 
rate reports of the occurrence, and two applications were made by the 
decree-holders to the Munsif praying that the petitioners might be commit¬ 
ted for trial under sections 183, 186 and 353 of the Penal Code and the 
Munsif issued notices upon them, under section 476 of the Criminal 
Procedure Cede, to show oause why they should not be prosecuted as pray¬ 
ed for. He fixed the 23rd January 1909 for the hearing of the case, but 
it was subsequently postponed from time to time at the instance of the one 
or the other party. Babu B. B. Mukerjoe was transferred on some date 
after the 1st May. His successor, Babu P. K. Mukerjee, after several other 
postponements, ultimately took the matter up on the 25th September and 
examined the peons, the identifier and the drummer. By his order, dated 
the 6th October, be directed the prosecution of the five petitioners under 
seotions 183, 186 and 353 of the Penal Code, and sent a copy of bis order 
to the District Magistrate of Howrah. 

On tho 21st January 1910, the petitioners moved the Sessions Judge 
of Hooghly, who at first determined to send up a report to the High Court 
recommending the quashing ol tho order, but he dismissed the application 
on the 31st, on tho ground that he had no power bo refer the case. The 
petitioners then, on the 21st February, obtained a Rule from the High 
Court (Mookcrjoo and CarndufI JJj whioh came on for hearing before the 
same Bench Their Lordships, after hearing the [644] learned pleaders 
for*bhe parties,determined to send the oase for tho decision of a Full Bench, 
in the following terms:— 


“We are invited in this Rule to set aside an order made under 3. 476 of the Crimi¬ 
nal Proo?du«*e 0 ode, on the ground that the offence in r. speot of wh oh it baa been 
made was not br ught to the notice ol the Judioial Officer who mode is. Tho oiroum- 
etanoes ui der whioh the order was .nado are not disputed. On tbo 17th September 
1908, Eradatullah Mallick ant others, one of whom is the opposite party to ihia 
Pule, applied in the Court of the Third Mucdf of Howrah for the execution of a 
deoree whioh they he d against Frau Kri hna Mandal and others, aorne of whom 
are petitioners bdoro this Court. Writ of attaonmout under s. 254 of the Civil Pro* 
oedure Code was direoted to be issuoi on thi 10th December 1908. A* tho time when 
this wdt was exooutid obstruction was ouusad by co tain persons: tho peon* tho drum* 
mor and tin identifier-were assaults l, oovios of tho writ were torn i» to p:ecei, aedthe 
movoablo properties attached wore sntaohod aw »v. On tho 23id December 1909 the pacn 
made a report to this ofitot. and the deoree-helders also appliod for the proseou'ion of 
tho persons who were alleged to hive oom itted t :eso offenoes The Munsif, Mr. B B. 
Mukerjeo, direotod ootio* to bo issued on the poraons naimd in th petition to show 
oiuse why thov should n t ba orimi -ally pr seout d. The notiooa were served in due 
course. The parties oalled upou to show eauso appeared, and upon their application 
time was granted to them to put in the’r def?nce. The decree-holder took out sum- 
mOQ os upon his witnesses, an i, as some of the wituessoi so summoued did rot eater 
appe«ranoo. fresh processes had to te issued and tho oaso adjourned, from time to 
time at the instance of oue or other of the partes. Meanwhilo Mr B B Mukcrj e 
was transfers i. and Mr. P. K. Muk-rjee suoceeded him on some day bevweoo the 1st 
May and 5th June 1909. The persons called upon to show cau e retea ediy ott-.ned 
adjournments to enable them to p o uce, ovide oe, o*al or documentary, with the 
result that the oase was not heard till the 4th October 1909; the ctse olosed on the 
day f.'llow ng, >i d tho crlor under s. 47b was made on tho ffch Ootobar 1°09. The 
validi y of that ordor is now atUoked substantially on the gr um l that Mr. P. K. 
Mukerjoo had no jurisdiction to make it.inas uch as the offence allege . to hive been 
o iimn tted was not brought to his notico, but to the notloe of his prede eseor. In 
support of this proposition, rel anoe is plaoed upon the deoision of th» majority of a 
Full Bon oh of thii Court in Bcgu Sinoh v. Emp<ror (1). whioh was followed in Kartsk 


(1) (1907) I. L. R. 84 Oal. 551. 
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*v£l7W v Hjffip6TQY /l\ Tii t 1 

inapplicable, inasmuch »s an “ ’ h'° Sugg6, '? d ' somewhat faintly, that s 47fi {. 

»ArS.S^f t-^SSSS 

support of this pro*. osit on reliance R nla „ / 00Ur * 8 °* a ju ioial p^oce d ng ” t q 

v. or U) an 7£ u , ; £ 0 L. S y GArS “If 0 "* C “ ran "«***• 

earned, it muTt be on beha f 0 f the petitioner is coo- 

ted from by the larn,j Judg 69 of tha Ful1 R onch ca»e has b-en "al 

Luhshmidos Lalii (4i and r< 0t Jr 9 Hom W and Allahabad tt. 0 u en , en ’ 

iMhnmdulla Sali-.b v Emperorl 8) V- Kin 9-Empe<or (5)], while°tbe ^ 

Htn ~ a&ss r S 

the txpression ‘’Court'’ Riam^ ? S fco tbe ^^odaefla of the view fV, f °? straiae d 
reasoning wh.oh oom^nded i Judga who tries L7Z ThoV ^ 

this view of the sc“pe 0 £ 8 ‘° tha ma 3 °rity t hr Full Bench w »« that hn9 , ° f 

»««.», io. i “• 0 „™;„ n,, w X,r «»■ S. (toS S; 

th*t, if the power conferred by ^ 47 * . ]ud,oU .P^ceeding, and it was held 

been committed while officers nf tu a J; e?e ,' tba5 offences of a serious natur* 

's., b s°s.£’ 0l o ?»“ b. «."»t i s*CaV , „„sri g 

i« r.I.tioAoS i. S' l ."T "' 11 ’' 01 “J J&Jf 

and the judgment-debtors. Here tht IbvaI!E ?. 0Ccee be,W00n fehe daoree-holde r s 

after ,he matter was reported to the Court•MM? U P ^dUtsly 

the presiding officer was transferred fcbe . P 0 Q ff*noy of the enquire 

gpra :x -jl-t 5 ^H?£ “ « a “S H : 

‘srs. 11 K“, S t h *s•SUM 

a^asri^sssrj £ s - ^;r.? Vr s 


( 1 ) ( 1907 j I. L. R 85 Oil 114 

8 S, 1 ', 1 ' 5 ' 31 Cal. 307 . 
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W (1937J I. L. R. 82 Born. 184. 


(5) (1909) 6 A. L. J. 892. 

(6) (1938) I. L. R. 81 Mad. 140. 
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. uiif if nan hardly be affirmed unde t 

404ft not think it proper to mftka any a ' > & j . m ke qn 0r d t unde' a. 476; 

Trrl?Jf^ 4 l n0 oirouma ancea ihouli tie euCva ^ j n r e Lahshmidai r alji 

"£? s £ XiST- smmss 

° 40 n r 1 that «noh e D qairy mnat be b> tne J “ age {or U3 to examine minutely 

Z-l'l 0 « d DOt by b 'l 9 'Tn 9SB tha kaament of Z majority of the full Beuoh in 

D ? 4 a a *p„ * the reasons given in the ] R generally that we agree with 

I J 40? Be 9 a si " 7h V - lw r )k Lt the learned Judgo, of the Mad,a. and 

' L ‘ J< 407 ' the comment, tn.de thereon ^ 8 ^ re ^" 6 e d nt ; 0 U c? r A, the quest! m is one 

Allahabad High Courts t ore unable to aopreoiate the deeds'on of the 

of fundamental I J for the considerttlon of a Special Bench 

majority of the full Bench.w‘ “J,™ .. Oontt; . in 476 of the Criminal 

the following question . whom >he alleged off moo has been oommitted 

STSi? t£Z' »iSl“ Si £ “.«.< k ..«. *»«« a *. 

... b..,irrrsff .ss’oi: 

that an exeoution proceeding is not a judioial pro R - mir0 „ Moollrjet 

Upon this point there is a aiv-rgen-e of opi-rw. The r to 9 „pp^rt the 

v.King-Km^O' <», and (T,.n c .Bn* '•A'*' 1 A™ "Al andOfl If.'sra 

petitimers' view. The oases of Bholi Nut t " ■ J ^ t 0 wn inclination 

Bari « Chandra ChBterJi 051 .ujport the oppoeit* coach™- ^ n _ Em ^ ror (5 . and 

is »o adopt the rule laid down in the oases of Mi •' ' the ru’es of 

[647] Dahhinenwar Mi or a. v. JT.irs Chwilra hr ' ,,e ^' . j j , Bench, this ques- 
the Court the wtrla case has to he considered by the Special »encn, 1 

tion also will be opeofor consideration. 

Babu ManmatU Nath Mrohrj't, for 1,be P^J°nejs,■ 0ft ^ e 

within the decision in Regtt Sinc,h v Emiuror (21 ’which * f«*» • 

I rely on the wording o( section 170, which shows that Court m^ns 

the Judge before whom the offence is committed or °J °' 9 <, PO tions 195 

brought in the course of ft judicial proceeding 10 , utter section 

and 476 is different. When the Court proceeds under the latter eotion, 

it takes the responsibility of the proseoution on use . j? under the 

ing in the oase oited above. If the successor oan pass * j 

seotion, an injustice might arise from his not knowing i ~ v y and 
case. The reference to the Full Bench here proceeds on the Bombay and 

Allahabad cases mentioned therein. The latter loses sig inquiry 

"brought to its notice." Section 476 contemplates a summ«,mqu^ 

by thesamo Judge exorcising hi*? discretion. Tie sue . .! UQS 

exercise the discretion contemplated by the potion, u minis- 

terial and not a judicial proceeding : Tlara Charan 

Emprror (9\ .. , 

Babu Harcnlra Nath Mira, for the opposite part^ vvas^ called ^ 
to argue only the first question referred to th ® seotions 195 

comparing the arrangement of the seotions oerrespo d ng 

and 476 in the earlier Codes, be continued^.] Section ■ under 

procedure applicable to complaints o« puhlio s.r a ' ^ There j s 

seotion 195. This i- the answer to B«m SmoH j •• Court." 

nothing in seotion 476 wlvoh restricts the meaning^oUhejor ■ ^ 

As to hardship or inconvenience, the .rc ion p f jj m jfii n g 

inquiry as a safeguard against it. Be sides, th is ClF 0 ,— —-- : 

ilTo907l I. T,. R. 32 Horn 184, 191. U' C 9 " 7 ' *55 

,ol i«m r t. n si flu KM. (5l <19051 10 0 \V. iN. 0 .. 


a) (19071 I.L. R. 32 Horn 184, 191. 
(2) (1907) I. L. R. 31 Cal. 551. 
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the meaning of the word. The object of section 476 is exnkmeH r t • 

«Mar sr S"r 

t tSsrfiS, £‘;lv w (5j dteid - s •»“ i-tais 

*** "’OODK.™. 

b “™ Sis S Sits; 

has been committed, or to whose notice the commission of fS? 
offence has been brought in the coo™ of , judicial procSing ? “"° 8ed 

# w) Whether an execution proceeding is a “ .. 

within the meaning of section 476 of the Criminal Procedure Sd?J dMlg 
bpon a careful consideration ofrthe oases manfcinnari , 

Reference, as also those cited at the barand Z ° 1D the ° rder ° f 
language of section 476 of the Criminal Procedure CnH« examinatil , on of 

™,d *r?.? ,be <• *»”»“ 0 ,rs 

word Court its natural meaning with the satiq« oiain 8 tr om the 
implies, notwithstanding any change of officers. continuity this 

negative "" ° f ° Pini ° n 6119,1 ^ ^ qit0Sliion oughb fco ba answered in the 

S—SisS H 

L649] It follows, therefore, that Mr. P K Mukflrinn hoJ ; . ,. ,. 
to make the order of the 6th October 1909! At the =ame tfmfl^ 1061011 
express our disapproval of the undue protraction of thV „rn We “ us6 
Action under this seotion should, as far as possible be nrnmV r °oeedings. 
tious. The alleged offence was brought tohen^ioe 

23rd December 1908. ,ud it „„ s uhtd ^‘‘oetoto 19oT h ° a t ,t 
Court passed its final order. 

oo S ts. Tba Rul ° i! Moordi “ el! ' dls « 1 “'8« 1 - rhere will be he order es to 
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The Court* in T ndift have an Inherant power to MM-d or v»ry <«««^ 

bri k the ■ it: to acoo-d-m - wi h the judgmems, e« L(loVof 

eveo if the, do not fall within se t.on 152 of the Civil Pr cedure od- (Ao V of 

1908. 

In -e Swire (1) reforred to. 

Aiiwvonh v. Wilding (7) distiapuiy»b. 0 ^. 

The 8her fl is only ec title i to p 'undase on sum* 1« vie* : so . w ^ er ® a “ 

wrongful aid is withdrawn b. direotion of law. toe Sheriff receive- no pounda 0 e. 

Uo timore v. Crogcj H, la rc Ltdmore (i< and In ro Timm >5) followed. 
[Ref: 17 M. L. T. 224 18 CAVN 772: 28 C.W.N. 878; 79 I. 0. 586; 78 I. C 853 

28 I 0 908.3 

Rules were obtained by tho defendants, Jaynarain and others, 
calling upon the plaintiffs to show causo (a) why the [650] decree in 
tho suit should not be amended by inserting a c ause as to tho payment 'y 
the plaintiffs to tho defendants of interest accumulated on certain Govern¬ 
ment promissory notes up to tho 22nd September 19U9 ; and \b) why the 
execution issued in this suit against tho efieots of tho defendants shou 

not be set aside and the attaohed property released. ^ . 

Tho facts of tho case are shortly as follows. Tho plaintiffs and the 
defendants were members of a Marwari family, and the matters at issue 
between them were in respect of the various businesses earned on 
by the members of the family in partnership. Musa min at Gota the 
mother and next friend of the infant plaintiffs, thod the present suit on 
their behalf in the early part of 1909 against one Buldeo Dass. Buldeo 
Das, died in July >909. and the present defendants were substituted on 
the record. In August 1909, one Rai Bahadur Kustoor Cband Daga was 
appointed guardian of the proporty of the minor plaintiffs. A petition 
for compromising tho suit was drafted by the plaintiffs’ attorney, and 
after being altered in parts by the defendant’s attorney, was eventually 
agreed upon, and the matter came before Mr. Justice (.bitty on the 29th 
November 1909 for settlement, and his Lordship passed the following 
order : * Deoree in terms of petition. Certified that the terms are for the 
benefit of tho infants. All securities and promissory notes will be paid to 
the guardian appointed by the Court to be endorsed in the name of the 
guardian.” There was some delay in drawing up the decree. 1 he deoree 
contained no stipulation as to payment by the plaintifls to the defend¬ 
ants of intorest aooumuiated upon Government promissory n tes up to 
the 22nd September 1909 but directed, among other things, that Jay- 
narain should endorse and deliver over to Kustoor Cband Daga, the guar¬ 
dian of the property of tho plaintiffs, certain Government promissory 
notes, and that upon the endorsements and payments being made, satis¬ 
faction in rospeot of the deoree should be entered up. 

The decree was filed on the 7th January 1910, and on the 
10th January the plaintiffs applied to the Court for execution of 
the deoree by attachment of the safes and cash-boxes belonging 
[651] to tho defendants. i he Court not being put m possession of the 
full laots at that time ordered execution to issue. On the 11th January 
the writ was handed to the Sheriff and was executed that same day by 
the seizure of tho contents of a safe at tho defendants’ guddi. Thereafter, 
on the 13th January, the defendants applied for and obtained the present 
two rules. _ 


(1) (L85) 30 Ch D. 289. 
(2, [i»96] 1 Ch. 67B. 

(8) U878) B 0. P. D. 216. 


(4) (1*84) 18 Q. B, D. 415. 

(5) [1699] 1 Q. B. 460. 
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Mr. Knight (with him Mr. N. N. Sircar\ for the defendant Jay- 

narain. The Sheriff's name is not included in this rule, so he has no right 

to appear here. The rule is quite clear: Lush’s Practice, 3rd edition 

942; Chitty s Archibald’s Practice, 13th edition, L261. The principle is 

no sale no poundage : Miles v. Harris [V. If the Sheriff has any claim 
ior poundage let h'm file a suit). ^ __ 

Mr. Stokes, for feho Sheriff. I am entitled to my poundage out of 7 J. C. 87fiT 
tho property attached and which is in my possession : Harding v Hall 

rj) L No order is 0V0r m3 -de against any person unless he is given an op¬ 
portunity of being heard : Johnson v. Marriat. (3). 

Mr. B. Chakravarti (with him Mr. S. B. Das), for the plaintiff 

showing cause. The Court can set aside an attachment if there is any 

irregularity in the order, or some misconduct of the person taking out 

execution which is in the nature of fraud come to between the parties 

l he mere presence or absenoe of the defendant is no ground for prevent’ 

mg execution of a decree. A consent decree, signed and filed, oannot be 
amended by motion ; it must be by s uit The ordar waS made UQd " 

order * 81 ' n ' Ie M D ° &PP)iCati ° a hore : 503 

With regard to the payment of Rs. 96,000, why should I not ask for 

and ? ! can , at ach any P ro P 8 ^, 01 defendant, or attach him 

to i al1, 'L' Be ,S e?sary - As long as th0 ^rae stands and is 
oarned into execution, the Court executing the'deoree oannot «o behind 

that decree and then grant the applicant relief on the ground that it ought 

to have [682] been in another form. The decree cannot be varied bv 

motion. The case of Ainsworth v. Wilding i4) discusses the same words 

■ow to be found in order XXVIII, rule 11. All the cases are cited in 

Dan mil's Chancery Practice, page 349. After the decree is filed the only 

jurisdiction the Court has is under order XXVIII, rule 11. In Beloham 

bars’ Rules and Orders, page 180, provisions are made with regard to" 

speaking to the minutes of the decree and no further. The Court oannot 

vary the decree now at the instance of one of the defendants: order XXI 
rule 31 t * 

Mr. Knight (contra). Persons seeking ex parte orders must be 
thoroughly open with the Court. Hero the order has been obtained by a 
disreputable trick, the attorney on the other side suppressing oertain faots 
A fraud having been practised on the Court, the Court has an inbeient 
right to recall the order : Mahomed Mira Bavuthar v. bavvasi Ytiaya 
Raghuwdha Oopalar (5). I do not seek a variation, but ask that the 
decree shall agree with the judgment : YVcodroffe and Ameer Ali’s Civil 
Procedure Code 1908, page 833 ; In re I-wire (6/, Shipwright v. Clements 
(7), E. v. E. r 8) and Bibi Tasliman v, Harihar Mahto (9). 

Order XXI, rules 80 and 31 do not apply. This is not a deoree for 
payment of money. A general power-of-attorney by the defendant will 
not cover the case ; it must be special. Order XXI, rule 34 is, the only 
rule that applies to this case, and it is significant that the other side have 
never referred to it at all, As to attorneys insisting upon the strict letter 
of their rights, see the dictum of Rigby L J. quoted by Lopes L. J in 
Hraham v Sotton, Carden & Co ( 10j _ 


(1) (18BQ) 12 C. B. (N. S ) 550. 

(2) (We) 14 Ii. T. R. 410. 

(3) (1884) 2 Howl. 843, 845. 

(4) (1898) 1 Oh. 673 

(#) 11899) I. L. B. 98 Mad, 927 ; l. 
R. 971. A. 17, 27, 
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(6) (1885) 80 Ch. D. 289. 

(7) (1890) S8 W. R. 746. 

(8) [1903J P. 88. 

^ W°N E ’ 82 Cal ' 268 ' 9 
(10) [1897] 2 Ob. 867, 870. 
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ChiTIYJ. These are two rules obtained by the defendants in suit 
No. P5 of 1909, calling on the plaintiffs to show cause fij [653] why the 
decree in the suit should not be amended by inserting a clause as to the 
payment by the plaintiffs to the defendants of interest accumulated 
on oertain Government promissory notes up to the 22nd September 
1909, and (iij why the ex* cution issued in this suit against the effects of 
the defendants should not be set aside and the attached property released. 
The faots are shortly as follows :—The plaintiffs and the defendants are 
members of a Marwari family, and the matters at issue between them 
were in respect of the various businesses oarried on by members of the 
family in partnership. In the early part of 1909 the present suit was filed 
in the names of the plaintiff's, who are minors, by Musammat Gota, their 
mother and next friend. Buldeo Dass, father of the present defendant 
Jaynarain, and grandfather of the two minor defendants, was the original 
defendant. I am told that the terms of settlement which were even¬ 
tually come to were in the main proposed and arranged by him. In July 
1909 Buldeo Das died, and the present defendants on the reoord were 
substituted. Later on, the defendant Jaynarain'was appointed guardian 
ad titem of the minor defendants. In August 1909 the appointment of Rai 
Bahadur Kustoor Chand Daga as guardian of the property of the minor 
plaintiffs was completed. After the long vacation, terms of settlement 
were finally arrived at between the parties. A petition for compromise 
was drafted by the plaintiffs’ attorneys and sent to the defendants’ 
attorneys for approval. It was extensively altered by Mr. McNair in red¬ 
ink. In paragraph 16 he added to the statement that "the accounts of 
the said partnership businesses were made up and adjusted ” the following 
words “ up to the 22nd September 1909, and upon the footing that all 
interest up to and including the said date on the said Government raper 
of the par value of R?. b,00,000 mentioned in the 13th paragraph hereof, 
and also on the Government paper of the par value of Rs. 1,75,000 
mentioned in the 23rd paragraph hereof as purchased on the 25th 
September 1909, should bo paid to your petitioner ” {i e. t Musammat 
Gota). At the same time, as it was the intention of the parties that the 
settlement should date as from 22nd [654] September 1909, it was 
neoessary that the plaintiffs should make good to the defendants the 
interest on the Government paper up to that date which they would draw 
on the notes, and Mr. McNair accordingly added in the prayer of the 
petition to the words “ and in particular for the endorsement and delivery 
by the defendant Jaynarain to your petitioners of the said Government 
promissory notes (giving the numbers and amounts) upon your petitioners 
paying to the defendants the equivalent of all accumulated interest on the 
said Government paper up to and inclusive of the 22nd September ‘1909, ’ 
eto. The alterations by Mr. McNair wero accepted in toto by the plain¬ 
tiffs’ attorney. The petition so altered was engrossed in his office and 
signed by Mothura Dass Paohesir for Musammat Gota and by Jaynarain 
as well as by the respective attorneys. To Mothura Dass Paohesia and 
Jaynarain it was explained by the Court Interpreter. The petition must 
therefore be taken to represent the terms to which the parties consented 
at that time, and I oannot aooept the present statement of Mr. A. C. 
Bose that he notioed that nothing had been added by Mr McNair in 
paragraph 23 regarding the interest prior to 22nd September 1909, but 
did not notice what Mr. MoNair bad added about the interest in 
the prayer of the petition, or that, if he bad notioed it, be would 
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not have consented to its being made a condition precedent to 
delivery of the securities. The matter came before me in Court 
on -9th November 1909, and after determining that the settlement 
was for the benefit of the several minors concerned I pass dTudg 
ment in terms of the petition. The Court minute is Decree 
t ° rmS ...° pe * ltlon ’. Certified that the terms are for benefit of infants 

to have been some little delay in drawing up the See I am Sid T X 
Registrar that it was at first drafted by the defendants' counsel and^Sb 
sequently re-drafted m the offioe. However this may be, it was eertainlv 

t0 °T nSel 0n u b °u h SideS f0r seli,il6m6nb . point before counsel 
[655] being not so much the form of the decree, as the legality of the 

order on Jaynarain to endorse and deliver over the Government promis 

sory notes and his oapaoity to do so effectively. The decree asdrawn 

contained no stipulation as to the payment by the plaintiffs to the defend- 

ants of the interest accumulated upon the Government promissory notes 

up to 22nd September 1909. The decree was signed by me on 7th 

January 191°. It directed (inter alia) that Jaynarain should endorse 

and deliver over to Dewan Kustoor Cband Bahadur, c.i.b., the guardian 

of the property of the plaintiffs, Government promissory notes of the 
aggregate par value of Rs. 7,25,000, and on behalf of himself and the 
other members of the partnership other Government promissory notes nf 
the aggregate par value of Rs. 2,50,000, and should also pay to the same 

person the sum of Rs. 96,700-12-9, and that upon the endorsements and 

payments aforesaid being made, satisfaction in respect of the decree 
should be entered up. It may be stated that prior to the signing and 
filing of the decree the plaintiffs’ attorney had been calling upon the 
defendants’ attorneys to have this portion of the decree carried out 

Mr. McNair had, however, declined to acton his own responsibility in 

this respeot, or to advise his client to do anything until the decree was 
filed; at the same time there was no aotual refusal on the part of the 
defendants to carry out the decree. On the contrary, the fact than the 
notes, when seized, were found tied up together and endorsed in blank 
shows that they were ready for delivery when the time arrived The 
decree having been filed on 7th January 1910, the plaintiffs’ attorneys on 
that day sent to Messrs. Morgan & Co. a letter and one copy of the 
decree, and to Babu R. M. Chaoterjee the attorney on record for the 
infant defendants and an assistant in Messrs. Morgan and Co.’s offioe 
a second copy of the decree. By what appears to have been gross 
carelessness on the part of the clerks in Messrs. Morgan & Co’s offioe 
both copies of the decree and the letter were laid on the table of Babu 
R. M. Chatterjee who was absent from Calcutta. Mr. McNair was thus 
not formally apprised of the intention of the plaintiffs to apply for t-ha 
execution of [656] the decree at once. He seems to have heard some 
mmour of it on the 8tb, but naturally did not pay muoh attention to it 
t be letter, though addressed to Messrs. Morgan & Co., was not found bv 
him until the lltb, when he had seen Mr. A. C. Bose, and, having heard 
ot it from him, made a searob for it. Meanwhile, on the 8th January 

n P > iDti£fs ap P lied to th9 Registrar for execution of t.beir d cree by 
attachment of the safes and cash-boxes containing moneys belonging to 
he defendants at the guddi of the defendants. The Registrar expressed a 
doubt whether execution in this way could issue at the instance of the 
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L i ■ j .. fionrea ordered endorsement and delivery 

plaintiffs’ next friend, as th , cuard i an Kustoor Chand Daga. 

Ld payment of the moneys to plamtiffs 0 n Mondayi the 

He directed the application _ applied to me to issue execution. 

10th Tanuarv, counsel or the plamtiffs applied t tood (rQm him 

He did not fully state the facts of^thej e^anU & ^ for mon8y in 

favour of infant plaintiff®, competent to apply for the 

plaintiffs guardian, Q * ,. h j sfcill ^old, that he was. Only 

exeoution. I expressed an op and th0 question 0 f payment 

the decree-holder can aPP'y ° be arranged when the money, or 

out to i d0 not absolve myself from blame for not 

looking duty to have placed the full 

facts before kh " Court and^ tj by aUaohmen t to go had I been 

I should never ha order must ia this ro spect be 

put in possession of «» full fact^ana ^ ^ ^ Jft0uary the wrib 

tak^n to have be^ iuad j, executed that afternoon by the seizure 

was handed to the Shenft n_ ^ d0f0ndaats ' glli di. These contents 
of the oonten ^ Governm ent promissory notes the subjeot 

consisted a _ u buDdi0g and re0 eipts for money, and a sum of 

nf tnifi aaoree. vuu Tanuarv 1‘10, on the apphca- 

Rs 2 ( 10 'n-noncynotes. „ j l gran t e a both the present 

fcion of Jhe defendants^L .u ^ ^ ampndmen t 0 f the decree 

Md asto t ;® t ouc bufc j do nob think that I need go more 

affidavits are ve y , fhcro * is n0 qu0? tion as to the faots as above 

fully into h ,• with fch question oi tho amendment of the 

? • \ t ouestion whether the decree is correct in form must 

deoree, as the q oq fcbe regu i ftr ity 0 f the exeoution. It 

have an \ P° biffs*counsel that tho procedure now adopted was 

incorrect, that the d q ^ for that purpose. To that contention I 
plamtiffs mu g . g sought is to bring the decree into aooor- 

dance with ^e judgment should bo in terms of the petition, 

was clearly ™ a “ waS no pfttt 0 f the petition, but that 

It was suggested that the P V ^ ^ actual petition for relief, though 
appears to me absu . “JP * fcb0 docuinen t to avoid unnecessary 

it may Toter I f k a ° in TOSp eot of the provisions as to interest on the 
repetition. It is only a ^ Septembor 1909 that the deoree does 

Government p P u a ». *.u Q parties asked (or in their petition. The 

not accurately embody what the partie coun-ol. was a 

case of Mnsmr t k v. ^ore be ing to discharge a decree It has 

totally different case, the m • bftS i nb0 rent power to amend or 

been held | n it finds that tho judgment as drawn up does 

vary a perfected or< er aotnally deoided and intended, even it 

not correotly state wh^t 1 X.S.VUI, rule II, which corresponds 

the matter does-oJ Mland such a result is obtained 

to section 52 T °J^ ir e Ud'or v. Sun re (2). In my opinion the Courts 

isui-a-* po"»'. 

in India naao - -^jlisssj 80 Ch.pm 
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suit should be necessary here any more bhan in England, It is common 
ground that bhe plaintiffs were bo be responsible feo the defendants for the 
interest up bo 22nd September 1909, and I see no [658] reason whatever 
bo suppose *hab the stipulation regarding it was not an integral part of the 
settlement to which by the petition they asked the Court to give effect. 
The plaintiff^ at orney, Mr* A. C. Bose, cannot now be heard bo say tint 
that w*s not a tarm of the settlement, when 1 find it embodied in the 
petition, which was accepbid by him, and by Mothura Dass Paohesia, 
the munim gonMta of his client. I am, therefore, of opinion that the 
decree must be amended so as to bring it in o accordance with bhe judg¬ 
ment of the Court. There is a slip in bhe petition for amendment, and 
consequently in the rule, the request being to add the stipulation as bo 
interest after not only bhe direction to endorse and deliver bhe Govern¬ 
ment promissory notes, bub also after the order for the payment of bhe 
Rs. 96,700-12-9. It should of course oome, as in bhe prayer of bhe 
petition of compromise, immediately after bhe direction to endorse 
and deliver the two lobs of Government promissory notes, but with 

reference to both. With this correction the first rule will be made 
absolute. 

I now turn to the question of the execution and attachment. I have 
already said that my order for execution in bhe form in which it was issued 
was made j er incuriam, and on that ground alone it; would be equitable 
that it should be set aside. There are, however, other reasons. The 
plaintiffs’ counsel argued that it could only be set aside on bhe ground of 
fraud or some irregularity. To this the defendants’ counsel replied by 
oharging bhe plaintiffs and their attorney with having perpetrated a fraud 
upon the Court and snatched the order by a trick. I do not think that 
what was done amounted to fraud. In the first place bhe plaintiffs’ 
attorney had given notice to bhe defendants’ attorneys that he would apply 
for execution at once. It was through the fault of his own clerks that 
Mr. McNair did nob receive that intimation at once. It can hardly, however, 
be called fraudulent if the plaintiffs’ attorney receiving no reply from the 
other side proceeded with bis avowed intention. I have already stated 
that I ought to have been more fully informed by counsel as to bhe nature of 
bhe case, and in this respect both counsel and the attorney instructing him 
[650] were to blame, but I do nob think that I need say more than this. 

I was also in fault in not looking more carefully into the matter, and I do 
not forget that though these matters were settled between the parties and 
the suit decreed on 29th November, 19J9, the defendant Jaynarain had 
shown no great eagerness to carry bhe matter through, and the plaintiffs* 
peop’e were nob unreasonably indignant at the idea that there would be 
further delay, which would keep the plaintiffs out of their money and 
also prevent them from carrying on the business as arranged by the 
deoiee. 

On the ground of irregularity, however, I am clearly of opinion that 
the execution was bad. In the first place the deoree sought to be exeouted 
was nob the true deoree between the parties. A very important provision 
had been omitted, which, if it had appeared in the deoree, would have been 
fatal to the issue of the execution in the present manner and form. The 
precise amount of the accumulated interest has nob been stated, but it 
must have been very considerable. Even a quarter's interest would 
amount to nearly Rs. 10,000. Whether the payment of this sum by the 
plaintiffs be regarded as a condition precedent to the endorsement and 
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delivery of the Government promissory note?, or an aot to be performed 
simultaneously with the endorsement and delivery and payment 
by Jaynarain, it is obvious that execution against the effects of the 
defendants could not have issued until the plaintiff 0 had paid or given some 
assurance lor the payment of what was due bv them to the defendants. 

Then there is the important oiroumstanoe that Kustoor Chand Daga 
was not- in Calcutta and had not been lv're since the decree was passed. 
Jaynarain also was absent , but this does not seem to me of so much impor¬ 
tance. He could not be allowed by staying away to avoid performance 
of the Court’s order. But Kustoor Chand Daga’s absence is a different 
matter. The order was for endorsement and delivery to him and also for 
payment to him. So far as the endorsement and delivery are concerned 
this must mean an endorsement into his name and a personal delivery. 
In this Tospeot the case is [860] one of a decree for sp?oi6o moveable 
property and falls under order XXI, rule 31. It does not, as was suggested 
by counsel for the defendants, fall under rule 34, wbiob contemplates a 
deoreo for endorsement only, and further contemplates the negotiable 
instrument being in the possession of the deoree-hoiders, or as any rate of 
the Court. I do not mean to say that if Jaynarain had refused to endorse 
and deliver over bheso Government promissory notes as ordered by the 
Court, the Court’s order might not have been enfoiocd by seizure of the 
notes, and if necessary by an endorsement by the Court itseff. But in this 
case matters had novor reached that stage I do not think that it was open 
to the plaintiffs to seek to enforce by the attachment of the defendants’ 
effects, a deoreo of the Court which, in the circumstances, it was physi¬ 
cally impossible for the defendant Jaynarain to carry out. It was argued 
that the defendants’ people might have handed over the Government 
promissoiy notes and made the payment of Rs. 96,700-12-9 to Madan 
Gopal Daga who, it was said, hold a general power-of-attorney from Kustoor 
Chand Daga. To this the answer is that it is not proved that Madan 
Gopal Daga does in fact hold any such power. Still less does it appear 
that it would authorise him to receive the?o Government promissory notes 
or this payment for Kustoor Chand Daga as guatd ; an of the infant plain¬ 
tiffs. The power-of-attornoy probably has reference only to Kustoor Cband 
Daga’s business. So far as the Government promissory notes are oonoeined 
order XXI, rule 31, requires delivery of the specific moveable to the party 
to whom it has been adjudged or to such person as he appoints to receive 
delivery on his behalf. That points, in my opinion, to a special authority 
for the particular purpose. It is noticeable that Madan Gopal Daga has 
not come forward to say what power, if any, he holds from Kustoor Chand 
Daga, nor has he made any affidavit in this case 

For those reasons, I am of opinion that the execution proceedings 
cannot be supported and must be set aside ab initio. A question was laised 
by the Dopufcy Sheriff as to the Sheriff's right of poundage, and he asked 
by his counsel that the property r 661] attao. ed might not be ordered 
to be restored to the defendant? without notice to him and his being heard. 
If I had any doubt in the matter I might perhaps have taken that course, 
but I am unable to see that the Sheriff i? entitled to poundage in 
this ease. In the list of fees and charges to be allowed to the Sheriff, 
I find No. 21, “ Poundage on sums levied by the Sheiiff in execution 
for the tirsb 1,000 rupees at 5 per cent, and for the rest at 24 per cent.” 
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The same rule applies in England, and ib is clear that the Sheriff is only jgfo 
entitled to poundage on sum** levied. Here there has been no levy, only Jan.’24.: 

a seizure of the defendants’ effects; i*»nd the authorities are clear t at 
■where the seizure is wrongful and is withdrawn by direction of Uw the 
Sheriff receives no poundage : Morlimore v. Gragg (lj, In re Ludmore (2), _ 

and In re Thomas (8). In any case I fail to see how the defendants’ 37 G. 048=x 
property, which is to be released, could be made liable for the Sheriff’s 7 I. 0. 876. 
poundage. I do nob think, therefore, that I should be justified in order¬ 
ing the property, or any part of it, to be detained in Court pending an 
investigation of the Sheriff's claim. He has his remedy by suit, if he be 
advised to bring one. 

I accordingly make the rule for amendment of the decree absolute, 
with this correction that the clause to be inserted must come in its proper 
place after the directions to endorse and deliver the Government promis¬ 
sory notes, bub applying of course to both sets of Government promissory 
notes. As the omission of this provision in the decree was due as muoh 
to the fault of one party as of the other, each party must bear their own 
costs of this rule. 

The rule for the setting aside of the attachment is also made absolute 
with costs against the plaintiffs. The property seized must be restored 
to the defendants. 

Attorney for the plaintiffs : N. G. Bose. 

Attorneys for the defendants : Morgan & Go. 


37 Cal. 662 (=7 I C. 881=15 C. W. N 45.) 

[6623 APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justioe Teunon. 


Janaki Nath ChowdhuY v. Kali Na«»ais Roy Chowdhry.* 

[23rd February 1910.] 

Title, suitfoi— Partition—Jurisdiction of Civil Court—Permanent tenure—Estates 
Partition Act ( Beng. I til of 1876) ss. 7,111, 149. 


The plaintiffs and fete defendants ware oo-owners of a oertain taluk. In the 
oouree of proceedings ui-dcr the Estatei Partition Act (Beng. VIII of 1876), the 
plaintiff raised a olaim to a miras, or permanent tenure, in resptot of oertain 
lands comprised m the said taluk. The Revenue Olioer held in favour of the 
defendants that the plaintiff’s title to the miras was not established. Thereupon 
the plaintiff sought relief in the Civil Court, a«k>ng that his title to the miras 
be declared. The oontention raised on behalf of the defendants appellants was 
that the order of the Revenue Officer was made under s. Ill of the said Aot, 
and that the suit was not maintainable by reason of a. 149 of the same Act:—- 
Held, that s 111 of the Act provided for oases of permanent intermediate 
tenures, and prescribed the mode in whioh pa:tition was to take place when the 
fact of such permanent tenures was established, and had no application to the 
present case; aid that a suit for declaration of title to the permanent tenure 
was maintainable, the object of a. 149 being not to exclude the jurisdiction of 
the Civil Court in matters whioh involved a question of utle. 

Ananda Kishore Chowdhry v. Laije Thakuram (4), referred to. • 

Held, lumber, that if in the oouree of a partition proceeding under Bengal 
Aot VIII of 1876, any question arose aa to the oxient or otherwise of the tenure, 

the tenure-holder not being a party to the prooeediDgs, he was not afieoted _in 
any manner by the decision which might be arrived at by the revenue autho¬ 
rities for the purpose of partition between the proprietors.; it would be unrea¬ 
sonable to hold tbafc a party who appeared before the revenue authorities in 


•Appeal from Appellate Decree, No 1044 of 1907, against the decree of Durga 
Cha»nSen, Subordinate Judge of Daooa, dated 1'eb. 25. 1907, affirm.ng the decree 
of Siddbeswar Chakrabani, Munmt of Mauikgunge. dated Feb. 27, 1903. 


"ft-)- (1878) 8 O. P. D. 216. 
(2) (1884) 13 Q B. D. 416. 


(3) (1899; i Q. B, 460. 

(4) (1909) I. L. B, 36 Oal. 726. 
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aucstioT^ hi?/ *l C T k " be fiDall >- bp a decision upon a 

J”«S« h ‘” b,, “ b '" ii « “*» b~ 

ti-e V tecuri h (or T^ 111 bi86d , bIS titla t0 the lermanont tenure on the eiistenoe of 
t on ofhP, hm! 7®T aDdmore - P rl0r t0 tha institution of his suit for deolara- 
of h. a until! ' d . °“u h 18 l ,uroha83 possession from the date. [0 b 3] 

, p a[t tio n Aot 33 UP t0 ^ d * te Cf tb ° paitiUon P ro °0®dicgs unier thi Estates 

H, Ibat und r ihe oiroumstances the tenancy was a permanent one. 
(2)f 7 lefelred“ iV - ^ U) ’ Nai ‘'‘ Kuman Detl *■ *-alSc n 

AM Wahed Khan v. Skuluka Bibi (8), distinguished 

o„» j£» ■■ ‘ 

[Fol: 5 Pat 8 ; Ref: 1G l! W. N. G39; 9G I. 0. Mi; 97 t. C. 539.] 

obhers. LC ° ND APPEAL by fcbe defe “dants, Janaki Nath Chowdhry and 

The facts are as follows. The plaintiff, Kali Narain Rov Chowdhrv 
and the defendants were the co owners of a certain taluk with resDeot to 

Aot 0 (Be P ng ’Tl ' mM ° d under fcbe ***** Partition 

anXVn P ! rm9 , n0 u t t0nure ho,d0r ' defendants disputed this title 

Ed r t°;it?ot S thei:° tha m,raS ’ aQdin ^ of hu contention 

of the tenu 1 for 75 vears " permaD0nt tenure-holder on the existence 

■sttiX sr: 

fclVd! S ’ th0 plalntia had remained in undisturbed possession from 
he Court of first instanoe deoreed the plaintiff’s suit in his favour 

,Kt a ' "i* 11 "y ,,sul * «»» »b« subotdiMt. 

II Art u n. ,™i lj ‘™ d “user tiro Limiwioo Am, Schedule 

U, Art 14. On appeal to the High Court this dtoision was seb aside and 

of 'the'Court 4 ° ““ ^ bordinato Jud § e - who affirmed the decision 

tio thfl Hii^h h 1U f a ^° 0, ^ hereupon, three of the defendants appealed 
to the High Court, contending that the order of the Revenue Officer was 

not maffitinS T 1 ° f tb ° { E l tateS Parti ‘ ion Aot > and th* the suit was 
not maintainable by reason of the provisions of section 149 of the same 

Act, and further, that tho facts found were not sufficient to justify the 

oham o n t°e e r an?V aT° “H 98 ** b> ’ tbe plaintiff v?as of a permanent 
oharaotor and extendid over the whole of the land in dispute. 

Babu Jcgcsh Chandra Roy (with him Rabu Ear an Chandra Bantrjte , 
for tho appellants. In the proceedings before the Revenue Offioer, the 

° tbe , te “ ur0 Wltb res P 0ot ^ 061 tain lands was alleged by the 
p amtiff to be existent, b ut was held by the offioer as not established: sc 


ill (1904) I. L. R. 82 Cal. 61. 
W (1907) I. L. R. 84 Cal. 902 


(3 ( 1 S 98 ) t. L. R. 21 Cal. 49 « 
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that; there was no permanent tenure existing ah the time of the plaintiff's 
suit. The plaintiff, therefore, is not entitled to come to the Civil Court 

and ask for declaration of his title with respeot to such tenure after this 

decision of the Revenue Court. Section 111 of the Estates Partition Act 
is conclusive against him. Furthermore, his suit is barred by section 149 
of the same Act. As regards the permanent character of the tenure exist¬ 
ing or not, with reference to the lands in suit, the question is a mixed 
one of law and faot lhe tenure is not of a permanent character. The 
absence of documents declaring such lands a permanent tenure is admitted 
and, further, the defendants have denied the existence of the tenancy 
moreover, there was no recognition of the tenancy by them in the rent 
receipts produced on beha f of the plaintiff. If ,t be maintained that the 
defendants acquiesced in the plaintiff erecting permanent structures, suoh 

rZrfTh 0 m * r “f* 8Stablish the P 0rman ent character of the 
tenure. The onus is, therefore, on the plaintiff to show not only that the 

benure was permanent, but, in order to be permanent, that its boundaries 

founder™ bC0n d ^ ned . [6 , 68 J and its rent fixed in perpetuity. The faots 
found here are insufficient for inferring that the land was a permanent 

holding. Permanency can only be attributable to the actual land occupied 

by the pueca structures. As to how far the period of existence of the tenure 

and the erection of pucca structures thereon would aid in establishing 

the permanency or otherwise of the tenure, see Opendra Krishna Mandal v 

Zsmati Khan Mahomed (1), Naba Kumari Debi v. hehan Lai Sen (2) Abdul 

Wahid Khan V. Shaluka Bibi (3’, Prosunno Coomaree Debea v. Sheikh 

Button beparyjA . Gungaahur Shtkdar v. Ayimuddin Shah Biswas 5) 

Adhicar^{l) ^ Un ^ m Ma hm Chandra Sarkar v. inti Bandhu 

Mr. B. Chukravarti (with him Babu Baikuntha Nath Das), for the 

respondent, was called upon to address the Court only on the question 

whether on the evidence, the respondent had the right to hold the land 
at a fixed rate of rent. 

Mookeriek and Tkunon JJ. The plaintiff respondent com¬ 
menced the action out of which this appeal arises for declaration of his 
wtle as a mirasdar in respect of five khadas and fifteen pakis of land. 
Phe plaintiff and the defendants are oo-owners of a taluk within which 
the disputed land is comprised. The first and the third defendants are 
proprietors of the superior interest to the extent of four annas; the second 
defendant owns another four annas ; the fifth and the sixth defendants 
claim four annas, and the remaining four annas belong to the plaintiff and 
the fourth defendant. In the course of proceedings for partition of the 
estate by the Revenue authorities under Aot VIII of 1876, the plaintiff 
alleged that he was in occupation of the disputed land not as proprietor, 
but as mirasdar under the entire body of landlords. This allegation was 
challenged by the co-proprietors of the plaintiff, and the result was a 
summary investigation by the Collector, [666] who came to the con¬ 
clusion that tho miras set up by the plaintiff was not established. The 
plaintiff, thereupon, commenced this action for declaration of the alleged 
mtr as title, and he has met with varying fortune in the oourse of the 
litigation. The Court of first instanoe made a deoree in his favour. 
Upon appeal, the Subordinate Judge came to the conclusion that the suit 
was barred b y limitation under Art. 14 of the second schedule of the 

(1) (1901)1- L. R. 32-Cal. 41. 

(?) (1907 1 I L. R. 34 s Oal. 902. 

(8) (1893) I. L. B. 21 Cal. 496. 

(1) (1877) I. L. R. 8 Cal. 696. 


(5) (1882) 1 L. R. 8 Cal. 960. 

■ (6) (1899) I. L. R. 21 All. 496 ; 

L. R, 26 .1 .A 58. 

(7) (1909) 9 O. L. J. 382. 
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Limitation Aot. This decision was subsequently set aside by this Court on 
the ground that the suit was not one to set aside any order of a Revenue 
Officer within the meaning of that Article, On remand, the Subordinate 
Judge found on the merit? in favour of the plaintiff and affirmed the 
decision of the Court of first instance. Three of the defendants have 
appealed to this Court, and on their behalf the decision of the Subor¬ 
dinate Judge ha? been assailed on two grounds ; namely, first, that the suit 
is not maintainable by reason of the provisions of section 149 of the 
Estates Partition Act (VIII of 1876, B. C.j ; and, secondly , that tho facts 
found are not sufficient to justify the inference that the tenure alleged by 
the plaintiff was of a permanent character and extended over the whole 
of the land in dispute. 

In support of the first contention, reliance has been plaoed upon 
section III of Aot VIII of 1876 as the section under which the order of 
the revenue authorities was made. In our opinion, there is no foun¬ 
dation whatever for this contention ; seotion 149 provides that no order of 
a Revenue Officer made under Part IV, V, VI, VII, VIII or IX shall be 
liable to be contested or set aside by a suit in any Court or in any man¬ 
ner other than that expressly provided in that Act. The learned vakil 
for the appellant has suggested that the order of the Revenue Officer, 
holding that the tenure set up by the plaintiff had no existence, was made 
under seotion III which is comprised in Part VIII of the Aot. Seotion 
III provides for case of permanent intermediate tenures, and prescribes 
the mode in whioh* # partition is to take place when the faot of suoh per¬ 
manent tenures is established. The seotion lays down that whenever 
the Deputy Collector shall find in the parent estate any lands [667] 
which are held at a fixed rent, or a putni, or other permanent 
intermediate tenure falling within exooption 2 or 3 of section 7, the Deputy 
Collector is to take certain action. When we turn to seotion 7, it 
beoomes obvious that exception 2 has no possible application. The only 
provision whioh oan have any application to the present case is the third 
exception, whioh provides as follows : “ If any land is held on a tenure 
whioh, although not protected as aforesaid, is admitted by all the reoorded 
proprietors of the estate, to be a permanent tenure created by all the 
proprietors of the estate, subject only to the payment of an amount of 
rent fixed in perpetuity, and of suoh a nature that the rent thereof is not 
liable to be enhanced under any oircumstanoes by the proprietor of the 
said estate, or any persen deriving his title from suoh proprietors, the rent 
payable by the holder of suoh tenure (whether he be known as talukdar, 
putnidar, mukararidar, or by any other designation) shall be deemed to be 
the rental of suoh land.” It is obvious, from the phraseology of this 
exception, that it is applicable only to cases where the existence of the 
tenure is admitted by all the recorded proprietors of the estate, and it is 
by common consent allowed to be a permanent tenure subjeot to payment 
of rent fixed in perpetuity. In the oase before u?, it is not admitted at 
all that there is a permanent tenure much less is it admitted that the rent 
of the tenure is fixed in perpetuity. It is dear, therefore, that seotion 
111 has no application. There is, however, another consideration whioh 
proves conclusively that seotion 111 oannot possibly apply. The Deputy 
Collector has authority to take aotion under seotion 111 only when he 
finds that in the parent estate there are situated lands held at a fixed 
rent. If the Deputy Coliootor finds that there is no suoh tenure as is 
alleged by one of the parties, he oannot take aotion under seotion 111. 
The order of the Deputy Collector, therefore, in the present oase oannot 
be treated as one made under section 111. 
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*Jiftr.affs ^r rai **« ih. 

as to the reahty and extent of this IZre t rt^ » 

obvious . M ?° tbe ° th " »■*«»..", «™. 

overruled. Is is manifest tbat if in the ~° b “ 00Qt9ntl0a ought to i e 37 c 8e3=7 
under Aot VIII of 1876, any question arises pa ‘ tltilon Proceeding 1 . C.'881=J8 

of the tenure, as tee tenure-holder is not- *. °‘ he H exteafc or otherwise C W. N. 48 
not affected in any manner by the decision " whl, K° ^ Pr ° C90diQg3 ’ he is 

iff set up b, . person “|TS»* Z> i“ bo, »'» «*. “■» tenure 

proceedings in that character. It would „ “° d . ls “ »“*» to the 

fco hold that a party who has appearedbefore L rZT' beu “[ ea ^abie 

upon a question of title which would „ot hi Y r° luded by a d eoisioD 

but this contention is obviously unsound l* tbls de?or iption ; 

Oourt in the oase of Ananda Kishore Ch’n ,/ Jause ’ as Pointed out by this 
the objeot of section 149 is to exclude the^Xr " Thakurat * <H 
meases where the question relates tothod ' 011 t o{ the C >vil Court 
revenue or tbe details of the partition Wa bl li the Govern mfnt 
policy which underlies section 149 « y “° ab 0 to bold that the 

therefore, is tbat the first Toun^ ? ttW * Tbe ^ 

nate Judge has been assailed must be evened ' S, ° n ° f fch9 Subordi - 


appellants, ft ? Ls bten^rgued 0 t^t C the 0 T'T Urged . on behaIf of the 

the inference of tbe Subordinate Judge tha^ tha Sufficient to justify 
naanent character. Now the fanf-s fnnn/i ^oura was of a per* 

existence for at least 75’years before the bh0?0 5fch0 fc0nure has been in 
oiigra is unknown, to = its 

Indigo conoern, the proprietors of whieh flr !1 J . fe ® d ln . favour of an 
[669] on about an one-fifth portion of tha i , eofced substantial structures 

the Indigo concern was inofL TXT*” l** ia the tenan °v; 
the proprietors in respect oU Ww plaint,ff Was used by 

“Wired . valid title by hl s 8 b » h ' i ”»* 

for ejectment was made in favour of the ornnri t ^ u . ne . a deoree 
respect of this , aiyaU hofd Z The i S^ agams ? he P^intiff in 
undisturbed possession of he lands of ' T° T ' bas beon l9ft in 

Purchase up to the time when in fi ° tb f. tenure iro ™ the date of his 
of the tenure was denied by his co-shaws'’'weS’“fh ' th9 existenoe 
th 6 f f °° nveyanoe executed in favour of the piaintrff ^ iD 

^ - >d ■ rt « bt - ^pte. AS'SJlis -a 


(1) (1909) X. L. B. 36 Cal. 726. 
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boundaries of the land comprised in fche rotras, as also of fcheland inoluded 
in the raiyaii bolding, were set out in detail in different schedules. Under 
these circumstances, the inference is peifeotly legitimate that the tenure 
was of a permanent character. This view is amply supported by the 
decision of the Judicial Committee in the cases of Nilratan Mandal v. 
Ismail Khan (l) and Naba Kumari Debi v. Behari Lai Sen f2). The 
learned vakil for the appellant has, however, contended that it would not 
be proper to hold that the tenure was of a permanent character, inasmuoh 
as there was no recognition of the tenancy by the appellants in the rent 
reoeipt produced on behalf of the plaintiff; and, further, that the mere 
acquiescence of the landlord in the ereotion'of a permanent structure by 
the tenant does not show that the tenanoy was of a permanent character. 
In our opinion there is no force in either of these contentions. No ques¬ 
tion of recognition arises in the case before us. The sole point in con¬ 
troversy is whether, from the events which have happened, the inference 
may legitimately be drawn that the tenancy in its [670] inception must 
have been of a permanent character. To that question only one answer 
is possible. No question also of any acquiescence arises in the present case. 
The learned vakil for the appellant invited our attention to the deoision 
of the Judicial Committee in the case of Abdul IVahii hhan v. Shaluka 
Bibi t3) in whioh a decree for ejeotmont was made against the tenant, 
although he had been for several years in possession of his tenancy and 
had erected substantial structures thereon. The case, however, is obviously 
distinguishable, because there the terms of the tenanoy were known, as the 
original grant was produced, and what their Lordships held was that if 
the tenanoy were known, as the original grant was produced, and what 
their Lordships held was that if the tenanoy was of a temporary character, 
the mere oiroumsfcanco that the tenant with full knowledge of his limited 
rights had erected substantial structures thereon, would not enable him to 
resist successfully adeoree for ejcotment in favour of the landlords. Under 
these oircnmstanoe9, we must hold that tho view taken by the Subordi¬ 
nate Judge as to the nature of the tenanoy is oorreot. 


A question has been raised as to the preoise effeot of the deoree made 
favour of the plaintiff. In the first prayer olause, the plaintiff had 
;ked for a declaration, not only that the tenanoy was a permanent one, 
it also that the rent was fixed in perpetuity. The faots found by the 
3 urt below, however, though they justify the inference that the tenanoy 
as of a permanent oharaoter, do not suppport the conclusion that the rent 
as not liable to enhancement. In reality, this part of the oase was not 
iade the subjeot of disoussion in either of the Courts below We, the - 
ire, declare that the only effeot of the deoree in favour of the plaintiff is 
i deoide that the tenure is permanent, and the question as to whether 
,'e rent is or is not fixed in perpetuity is left open for deoision In a .uit 

roperly framed for the purpose. 

The result is that the decree of the Court below is affirmed and this 
ppeal dismissed with oosts. 

Appeal dismissed. 


(t) 

W 


(1904) I. L. r . 89 Oal. 51. 
(1907) I Ii. R. 84 0*1. 909. 


v 8) (1S98) 1. L. R. 91 Cal. 496. 
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^ ^ NILMAnX GfllTAKir. EMPEROR 

37 Cal. p. 71 ( =7 I. C. 931=11 Cr. L. J. 310) 

[071] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Carnd.fi. 

Nilm -ni Guatak v. Emperor.* 

117th March 1910 ] 

tincro> chment'-.Btngal Local Pdf-government Act (Beng . At t 111 of i*q*i . n* 
l >fn gement of bye-law-Erection f fenc * on the demand e L It ™ 6 /* 1 °*“ 
impeding ( he ,assage >hn, it—Co tin ang Offence—Da ly Fire ° m thout 

£~ bJ *«»sasw,as 

* 

E'td. that toe erection of a fence alonu the aioDa and .a* t 
Without impeding tae laaaage over »t ie a tJv®*?® ° f * Doh road > 

right io the r ,ad - or in •* 

5 ff sams sr 

[I 0 l: 89 I. c. 717;] 

The petitioner, a District Court pleader nureW«i . . 

in 1898 and 1900. about 60 b.ghas of landComprise ,?H 

mouza Ramchandrapur with the fruit and other tress and °fu° !“ gS , ia 

topes standing thereon. The trees were mostly on toe hH<L tb ° ^“^o 
of a high embankment running through a part of his hnM’ 9 S 
Rajmehal Road, whioh was maintained by the Distriot Board^ of^aLa 6 
runs along the crest of the embankment. The petitioner erenfeH da ’ 

edge of the road on the south side so as to enclose the trees ^ft 9r 0 oii 
derable correspondence between him and the District Board a proicu' 

five Zli a f T a % him f ° r infrin g e »«t of section 4 Tthe 

Bye-laws framed by the Distriot Board and confirmed by the 

•nTSTBrS^ L p s b r sh ?t fo ; fi rn 0raI inforraati ° n - NoSiiS 

ino bUH L672J U S. G., dated 6bh October 1898, which was in 
following terms:- No person s*all . encroach on any partof a rl 

? 3 Sl °f eS ° r std( - d,tc ^ b V Plying a few . thereon" The breach of 

the rule was punishable, under seotiou 17 thereof with “ ! 

exoeeding Rs 10, or, in the case of continuing offence’s with a fin 9 t 

R ? 10,<»e»«hd.y a„ ing 

after conviction for such breaoh. 

The petitioner was put on his trial before the Deputy Magistrate of 
Malda, and convicted and sentenoed, on the 30th December 1 § 909 to a 
r Qne of Rs 10. He was further ordered to remove the fence within 7 days 
md m detail to a d.ily 6oe of Rs 2 ui.il oompll.oo, wuitta o,d«r 

BfUd pbtamed the present rule. 8 

• • 

Mr.Ohaudhu't and Babu Jogendranath Mookerjee, for the petitioner 

charf! b £r fi asharath ' San yal and Babu Debendra Narain bhatta- 
ronarj e, for the opposite party. 

oo„vS E /r AN w DC - NDi /' f,JJ - Tbe petHioner >n this case has been 

ronviotedofan offence under a bye law made under section 140 of the 
Bengal Local Self-go vernment Act, 1885, He has been fined in respect of 


me 


1S10 

MaacH 17. 

CfilllllcAL, 

RBViSiON. 
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«... a continuing offence. The bye-law on which the proceedings are 

Maboh 17 based, is that? “ no person shall damage or ■ encroach on any part of a road 
Mabob 17. bAsen,^ ^ by , among oth0t tongs , placing a fence 

- ther0 \Ve have granted a rule to show oause why the oonvmtion of the 

37 C. 871=7 petitioner should not be set aside on the ground that t ei an a e 
j C. 031=» t hav' been encroached on is not such a road or roadside lan - P 
Cr. t. J 610. oon te m plated by the Act and the bye laws framed thereunder 

The question of fact, which the Court below has deeded, is 
whether the fence, which bas admittedly been constructed, stands on the 
slope of the Rajmehal road. Reviewing a considerable body of evidenoe 
with apparently considerable [673] discretion, the Court has found 
that the present fenoing stands on the District Board and r “ ds,d °J“J 
and has added a further direction whioh is immaterial to the persent 
purpose. On considering the faots on whioh this finding is based. Mid 
on looking at tbe evidenoe on the record, we see no reason at all to diner 

from bhis view of the case. , 

lb is argued before us thab bhe bye-law musb be considered as con- 

fined to oases in whioh the encroaohment impedes the passage along the 
highway. We cannot find any authority in the Aot or in the bye-law for 
any suoh view, and suob a view is oertainly oontrary to the plain terms in 
whioh the bye-law is expressed. It may bo taken for the present purpose 
as admitted that the District Board has no proprietary right in the road 
or in the land on which its slopes or side-ditohes stand, and that its rignts 
are oonfined, for the purpose of this oaSe, to maintaining the road. It is, 
however, empowered to make bye-laws for this purpose. It has made a 
bye-law whioh prohibits any enoroaobment on the slope of a road, and 
the validity of that bye-law is not now in question. Consequently, any 
suoh enoroaobment as this is held, on good evidenoe, <o be an offenoe. 

7 he result is that the conv ction oannot be disturbed. The bne im¬ 
posed in respect of the oontinuing offenoe, whioh may be committed after 
the date of the prooeding, is, however,_ illegal, and consquently this 
muoh of the sentenoe is set aside : otherwise the rule is discharged. 


37 Cal. 674 (—8 I. C. 339.) 

[674] APPELLATE CIVIL. 

% Before Mr. Justice Brett und Mr. Justice Shar/uddtn. 

Ram Chandra Singh v. B' ikhambar Singh.* 

[4th April 1910.] 

arnnt—Maintenance Ora~ t- LmUattcn-Tonaucy by ttjferatuc—Limitation Jet (XV 
of 1977i, Sch.ll, Art. 1S9.—Oruntor <md GiontW—adtxr* postfssan. 

A tenancy by ■ sufleraooe would not by itself make fee muoii.of the 
holder rightful', to as to prevent limitation from running; but if tbe landlord, 
or the per-on entitled to resume the tenancy, does anything to rn^wte his 
' Vo the oontinuanoe of tenanoy. that would melt be suffioimt to 

convert the ten.moy by sufferance into a tenanoy, noni ywr to " 

,uoh a esse tbe limitation applicable w that ptovioed by Artiole 189 of the 

seoond Schedule to ihe Limitation Aot. 

[Ref. 86 1.0. 367.] _____ 

' • Appeal ^ Appel .ve l »o. ««i of 1907. 

July 10, 1906 

im 
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Second Appeal by the defendants, B im Chandra Singh and others 101ft 

tinn tfc app " a i ar °' e 0f a Suni brough6 b v the plaintiff for resump- apb^la 
t,on of a khorpo,h grant. The plaintiff alleged that he was the zemindar — 

oustomrf a thJ°f yPa - r r Wbl ° h T a “ ,mparcibl " estate, and according to the Ap '» I-atk 

?, e f f amil y la " p >° b the rule Of primogeniture prevailed he 0 V ' 1 " 

from 

ESSSSS ? 

grant, ,»d ^ £?, * * ™ * ‘ W»i 

fb^ioVrt 1 .2SS-:S - £* Against 

Mr sS ra 

and Hmifc 4 4 ,0f ^ Sohedu l 0 11 of fche Ll “ifcation Aofc applied to the ease 
and hmibatjou commenoed to run from the date of the death of the father 

to he property as the reversioner, and his reversion then beoam!, an 
withni f- n P 0336331 ® 0, P]ain tiff s father allowed the tenant to hold over 
to H h n fc ^7 f I 6Sh agre0m0n t. and-the mere fact that we were allowed 
prevent i D f ° fc f . oonverl! the wrongful possession into a rightful onelo 
nn J 6 hnutation running against the lessor: see Darby and Bosan- 

21 ■ 375 ’ 3?8, a ° d F ° a on Landlord and Tenant page 

L^ dan ^ 0h r G L 0S3aln v - Kumar Rameswar Malta (l), Chandri v 

T** 006 baV0 bee “ anything more than a 
624 IS M g i h 1,letl£ n 0 °f the grantee: see Mayne on Hindu Law page 

4 ’ Tm £^ 1 } dr . a M ° uhk v ' Sw'ubala Gupta (5). ' P g 

mi- •*. MkRiII (with him Babu Surendra Ohandra Sen and Babu 

respondent. The grantee w”as a tenant 
cesses et C K«rh h evidence shows that he was responsible for the 
the Bengal'Ten TT" Tu" the meaning ot tenant ’ in section 3 of 

make thi tn9 L, “ lCat ' on Aot - A tenancy by sufferencr does not by itself 

running bEhe 8 !- 013 ° f th ? hold0r rightf0150 85 to Prevent limitation from 
from r th tenancy by sufferance becomes converted into a tenancy 

anoe of tha t T6ar WheD *i h0re »' S tbe a33ent of tbe landlord to the continu- 
a_£9 - Qf_the_tenanoy ; and so A rticle 140 is not applicabl e I rely on the 

(l) hQr.« 7 \ 7 o t- T „__ ;-—- - - 


(2) & l L - J - 615 «»«• 

j ® }■ B. 24 Bom. 604. 
* ) (1897) I. L. R. 22 Bom. 893. 


(4) (I860) 19 li. J. Q n. 8.) 295. 
15) (1909) 0. L. J. 576. 
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19 jo oases of Bent Pershad Koeri v. Dudhnath Boy fl) and Krishna's Ram - 
Apbil 4 . chandra v. Jnfaji Banduranq U). Whether the grant was a khorposh 
— grant or nob is a question of fact, «nd cannot be argued in second appeal 

4 PPRL1 ATB Q c lap Chandra Sarkar , in reply. 

0 vit. Cur ado. vult. 

37 c. 074-6 B*ETT AND SUARFUn UiS IJ. The present appeal arises out of a 
I. C 838. su jjj brought by the plaintiff t > recover possession of lands which were given 

by way of khorpo h or maintenance grant by Raja Madan Sinha, the 
grandfather of the pl.intiff, to Hikim Gopal Sinha the father of the defen¬ 
dants. Raja Madan Mohan Sinha had three sons, of whom the eldest was 
the plaintiff’s father, and the second was Hikim Gopal Sinba, the father 
of the defendants. Under the custom observed in the Raja family of Joy- 
pore, the entire zemindary passed by the law of primogeniture, on the 
death of the Raja, to his eldest son and grants by way of maintenance were 
made to the younger sons. Raja Madan Mohan died in 1858. The defen¬ 
dant’s father, the original granted, Hikim Gopl Hnba.'died in 1877, and the 
plaintiff’s father, Raja Kasi Nath Sinha. died in 1885. The present suit 

was instituted on the 14th June 1905. 

The case for the plaintiff was that maintenance grants being for the 
support of the individual to whom they were male, ter [677] minated 
on the death of either the grantee or the grantor. Ordinarily, 
therefore, the grant of the lands in suit to the father of the defen¬ 
dants would have terminated in 1858 or 1877. But the case, of the 
plaintiff was that, after the death of Raja Madan Mohan, Raja Kasi 
Nath, the father of the plaintiff, out of affection for his brother, allowed 
him to remain in possession of the lands in suit, and when Hikim Gopal 
Sinba, the father of the defendants, died in 1877, Raja Kasi Nath allowed 
the defendants to continue in possession ; and that after the death of Raja 
Kasi Nath in 1885, tho present plaintiff, Raja Bhikhambar Sinha, allowed 
the defendacts to continue in possession. Lately, however, they had 
become adverse to tho plaintiff, and, therefore, the plaintiff sought to 
resume the grant and to reoover possession of the property covered by it. 

The main defenoo set up by the defendants was that the grant was 
not a khorposh grant at all, but that the defendants and their father 

held the lands all along in jotn lakhiraj right. 

Both the lower courts held that the oase of the plantiff was true, that 
the grant; was a khorposh or maintenance grant, and that the suit was not 
barred by limitation, as the defendant^ father and afterwards the defen¬ 
dants had been allowed to remain in possession of the land oovered by the 
grant after the death of the original grantor and after the death of the 
defendants* father respectively. 

Tho defendants have appealed to this Court, and the main point 
which has been argued before us is whether the suit is barrod by limitation. 
It, has been contended that, after the death of the defendants father, the 
khorposh or maintenance grant, whioh oreated an estate for life only, 
oamo to an end, and tho father of the plaintiff, as the reversioner, became 
entitled to tho property, as his reversion then became an estate in posses- 
sion and it has been argued that Article 140 of the second Schedule of 
tho Limitation Aot applies to the case, that limitation oommeneed to tun 
from the date of the death of the defendants' father, and that, as the suit 
was not brought within twelve years from that date, it was barred by 
limitation. Relianoo has been plared on the decision of this Court in the 

(l) (1899) I L II 27 Cal. 150 18' U c 9») I L R. 18 Bom. 256. 

I0g» 
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[678] ease of Madan Mohan Gossain v. ?umir Rame war Mala (l) 
bo support the view that, if a lessee holds over after the expiry of the le^se Apbil 4 

time begins to run under Artiole 139 of Sohedule II of the Limitation’ - ’ 

Act from the dar.e of the expiry of the lease, and tne cases of Kan'heooa ApphLl Atb 
Raddi v Shi happa '2j and Ghmln v. Doji Bhnc '3, are also referred to 0,V ' I:, • 

t , 6U9 ? ria0,pld - h b * s °' Qa ^d than thi mere 37 cl7*»« 

faot that the plain iff s father allowed tne father of tne defendants ad*. 0. 338. 

afterwards the defendants to remain in possession would not have the 

efteot of converting their possession, which was wrongful, into rightful 

possession, so as to prevent limitation from running against the lessor and 

it has been contended that the suit on this ground was barred by limita- 

;' on , 16 biS [ u . rth ® r be0n contended that the lands in suit were held by 
the defendants father, and afterwards by the defendants, not as a mai/ 

gance grant but as a lakheraj grant, and that this vie w is supported by 

, ' B ® nd , 9’ three l0tt0rs wrl ^ 9n b y Raja Kasi Nath and the 
plaintiff to the defendants’ father and to the defendants. 

We have given our best consideration to these arguments, and we are 
of opinion that they oannot be maintained. In our opinion, the grant 
of iands made by the grandfather of the plaintiff to his son, the father of 
the defendants, was a grant of a tenure for the purpose of sunporting the 
defendants father out of its profits, such tenure to hi hell free of 8 rent 
Whether the grant would ordinarily be returnable on the death of the 
grantee.or of the grantor would, m our opinion, be immaterial, if after 

either of these events, anything occurred to indicate that the grantor or 
his successor acknowledge the person in possession of the tenure as entitled 
to continue m possession and enjoy the profits We are prepared to admit 
that a tenancy by sufferanoe would not by itself make the possession of 
the holder rightful, so as to prevent limitation from runnin°- but 
at the same time, we are of opinion if the landlord or the'’ person 
entitled to resume the tenancy does anything to indicate his assent to 
the continuance of the tenancy, that would itself [6 9] be -uffi. 
cient to convert the tenancy by sufferance into a tenancy from 
year to year We think that, in the present case, there is sufficient 
indication that there was on the part of Raja Kasinath Sinha, and subse¬ 
quently, on the part of the plaintiff himself, such an assent to the 
continuance of the t*nanoy as would have the effect of converting the 
tenancy by sufferanoe into a rightful yearly tenancy. We think that the 
letters, Exs. A, B and 0, are in themselves sufficient to indicate that there 
was such assent, and th re is the further circumstance that the parties in 
this case are nea relatives and, therefore, there was a strong reason why 
on the death of the original grantor, his son should have allowed the grant 
ot the tenure to continue to the original giants, and on the death of the 
original grantor, the same person should have allowed the grant to 
continue to the present defendmV. We are of opinion that the contention 
advanced on behalf of the defendants that the grant was a lalchuoj grant 
and not a grant for maintenance cannot be supported. The quistion 
whether a grant is a maintenance grantor not is, moreover, in our opinion 
a question or fact, which has been decided by the lower Couits on the 
-*nce. We are of opinion, therefore, that the contention advanced on 
oebalf of the appellants must fail, that the limitation applicable to this 
oase is that provided by irtiole 139 of the second Schedule of tho Limi- 


(1) (1907) 7. 0. L. J. All 615 
W (1897) I. L. B. 22 Bom. 898 


(3) (1900) I. L R. ( 2i Bom. 504 
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1910 Act, and that Article 14^ of the same Schedule has no appli- 

APbil 4. cation. We are of opinion that the lower Courts weie right in the view 

- - which they took that the grant, by rea^n of the assent of the grandfather 

AP 0*vi^ A * &DC * fe k 0 ^ther of the plaintiff and the plaintiff himself, was continued to 

the defendants’ father, and, after the death of the defendants’ father, to 
87 0 874=5 the defendants, and, therefore, thero was no adverse possession on their 

I. 0 888 . part which would be sufficient to bar the plaintiff’s suit We agree with 

the lowtr Jouit? that the plaintiff is entitled, in the oiroumstance stated, 
to the reliefs granted, and we, therefore, dismiss the appeal wiih costs. 

Appeal dismissed . 


87 Cal. 680 (= 7 I. C 932 -ii Cr. L J. 841.) 

[680] CRIMINAL REFERENCE. 

Before Mr. Justice Barington and Mr. Justice Holmwood. 

Klkai Sardar v . Mrhkr Kuan.* 

[April 21, 1910.] 

Acquittal—Previous acquittal, plea of-Acqwtt-il of some accused ch 'rgsd with rioting, 
grtevoftS hurt arid m rder—Lmohi y of others to bo tri d for the sum offences — P o- 
secutiO'* story found tobo f.ilse as to the grievous hurt ant murd-.r-criminal Pro• 
ctdws Code (Act V of 1893) s. 403. 

An ftoquittal cl 8 'me of the aoou«ed on obarges of rioting armed with deadly 
weapons, Rrievoua hurt and murder, is no bar, under s. 40* of the Criminal 
Procedure Code, to the trial of other 3 concerned in the same offences 

Wh>re the Sob ions Judge of o >ini in, a* the or giual trial, that the pro- 
seou ion story «s t • the ma-n* r is wi.iob the d^oeasod met his death, did i ot 
r^pre »-nt the truth and acquitted th* accused, though be aid not disbelieve 
the fact of a rioting having ooourred, whila one of toe a sensors believed the 
wh 'le etory:— 

Held, tha. the High Coirb would not interfere with a rending proseoution 
against others for the eama off noea. 

Bishun Das Ohosh v. Eeug Emperor (1) diatingulihed, 

[Ref. 68 Oal. 608.] 

One Meher Khan lodged a complaint before the police, on the 28|h 
April 1909, oharging the five petitioners and several others, under sections 
14*\ d2h and 303 of the Penal Code, with rioting armed with deadly 

weapons, grievous hurt and murdor of one Chatri Lai. Tbiee accused 

persons, Isop Sheik, Amir Sardar and Tasiruddi Khondkar, were arrested 
and S6nt up for trial, hut were ultimately acquitted by the Sessions Judge 
of Faridpur and t ne of the two assessors. The finding of the 'udge 
was that, though the oircumstanoes pointed to the conclusion that 

the deceased had mot his death at or near the place alleged by 

the proseoution, his doath was- caused under quite different circum¬ 
stances, and that the proseoution story in this respect did not represent the 
r#8l] truth. Subsequently an order was passed on the bth October by 
the l istriot Magistra e. directing the proseoution of the petitioners who 
were named m the Fust information as concerned in th-' occurrence, but 
had absconded, and they were airested and sent for trial before a Deputy 
Magistrate, in whose Court the case was pending. The petitioners then 
moved the Sessions Judge of Faridpur to refer the oase to the High Court 
with a recommendation that the order for proseoution should be quashed, 

'Criminal inference No. 62 uf 1910, By J. F. Graham, Sessions Judge ot Farid 
pur, dated March 8, 1910 

(1) (1902) 7 0. W. N. 498. 
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on the ground that; the case had already ended in an aoquittal before a 
com pete n 6 Court whioh had found the oase to be false. It appeard that 

the question of an appeal by the Local Government from the orieina' - 

order of acquittal was considered, and abandoned, the District Magistrate Cb,MiN AL. 
deoiding to proceed against the p esent petitioners instead. RbviBiON. 

The learned Judge made the reference on the 3rd vi a roh 1910. beine 37 0680=7 

of opinion that the order of the District Magistrate was bad as it was not L°; 9i3tt11 

competent for him to direct the prosecut.on of the petitioners until the ^ L , 

judgment of the Sessions Court, acquitting the co-accused and declaring the 
case to be untrue, was not set aside. 6 D0 

Mr Chuudhuri and \Babu Bara Kumar M«Ur, for the complainant 
Mr. Mormon and Moulm hurudin Ahmed, for the petitioners 

c H. This is a referenoe by the learned 

Sessions Judge of Fandpore. He has referred to us an order of the Disfrinh 

Magistrate, dated the 8th October last, directing the ■ prosecution of the 

petitioners in order th&ts tb&t order mav be revi^orl 

which this Court is applied to are as follows. It appears that on^Golam 

ft I mlTo9 and Th ° fche . rS ., were cbarged with ofiences under sections H8, 326 
and 802 Three of these persons were placed on their trial and acquitted 

a S b 0 Pe™ sieged to the impheated in the transaction ra2 away 
and out of these nx, five appear now to have been captured and are the 

to rSlTn'r ‘f he Pr Z a L rehT r e ', and the gr0Und ° n Whi0h we are asked 
Sif J 9 , : re Wlt Vu 0 ,° rdar J ° f thS UistrioC Magistrate ,s this: that the 
Sessions Judge having disbelieved the evidence in the oase brought against 

nil ^ FuTr Wh i aV6 b0eD a ° quiUed ’ and having expressed an opi- 
mon that the facts and circumstances suggested to him a very strong doubt 

as to the truth of the story and he having come to the conclusion that the 

deceased met with his death under different ciroumstanoes, and that the 

story told by the proseoution before the Court did not represent the truth 

outed C ° Urfe Sh ° U d Say thati these remainin S five persons must not be prose- 

., . f? ow ’ . lfc is “needed by the learned counsel who supports the referenoe 
that there ,s no provision of law which renders the proseoution of these 

persons illegal; but It is said that we have a power, whioh we 
oan exeroise, to set aside the order of the Distriot Magistrate, notwithstand¬ 
ing that no provision of law makes that order, an illegal order and 
reliance to support this proposition is placed on the oase of Bishun 
Das. Qhosh v. King-Emperor (1J. Now, that case was a peouliar one 
*ive persons were indicted for various offenoes, whioh included the offence 
ot unlawful assembly, as to whioh it was necessary that there should be 
nve persons. Three out of the five were plaoed on their trial and ware 
acquitted. The District Magistrate, though he came to the oonolusion 
that the aoquittal was a wrong one, did r at move the Local Government 
to a P p ea i against the aoquittal to get it set aside, but he direoted two 
other persons who were alleged to be the other two, making up the 
nve, to be proseouted under seotion 114, that is to say, for having 
abetted the offence of which the other three persons had been already 
acquitted; and the view that this Court took was that such proseou- 
tion, namely, that for abetment of the offence of which the 
others had been aoquitted, ought not to proceed. That is all that 
was decided in that case, and in our opinion that case in no way 
g overns the dec isions in the present case. In the present case, alth ugh the 


(1) (1902) 0. W. N. 493. 
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Judge acquitted the three persons, one of the assessors at least thought 
that the case was satWaot -irily proved, that by no means shows that 
[683] it was a clear c& c e as the learned counsel wonld have us hold. In 
any cas>\ it is impossible to say that the prosecution of the 6ve petitioners 
foi taking part in this transaction would be unreasonable in view of what 
happened, though tho three parpens were acquitted. The hve petitioners 
were not charged of abetting *n offence, wh ch it ha c been found had not 
been committed. There is no reason for supposing that in the learned 


Judge’s judgment the riot did not take place which resulted in the death 
of one man. The result, therefore, is that this reference must be discharg¬ 
ed, and the order of the District Magistrate must stand. 

Bderence discharged. 


37 Cal. 683 ( -14 C W N 831=12 C. L. J. 256. 7 I. 0. 189J 

APPELLATE CIVIL. 

Bejore Mr. Justice B ett and Mr. Justice Sharfuddin. 


R. D. Metua v. Gadahar rai*. 

[R, April 1910.] 

Lessor and lessee—Transfer b» lessee—L abilit of lessee to pan rent after tranejer— 
P> vit • o] dstvte—'lnns[er lJ Prope ty Act (i V o ' 18t>2) s 103. 

T e duration < f -iabd'ty of a 18'See pay rent to the le*s laiti a* long ai 
bis estate rema ns in hm \>o se sion and uo long r; and afte r aa assignment 
o the itase, the privity of o>t ite botween hi •> and the lessor acas s. and the 
aisiguee b oo-nea l»»bl • for the rent. 

[Rd: 17 O.W.M. 813. 1* l. 0. 479.] 


Seoond Appeal by the defendant No. 1, Mr. R. D. Mehta. 

Tuis appeal arose rut of an action brought by the plaintiffs to recover 
rent and royalties due for certain ooal lands, The plaintiffs alleged that 
these lands were originally leased out to a oertain Banamali Banerjee by 
% potta , dated 23rd November 1895. The defendant No. 1, on the 19th 
September lb99, purobasod the twelve annas share in the property in 
execution [684 of a deoree. It appeared that the defendant No. 1) 
transferred it to defendant No. 2. -and the remaining four annas share 
passed to defendants 3 to 6. The pres nt suit was against all the defen¬ 
dants for the rents for the year> 1312 B. S., and for royalties from 1st of 


Bysaok 1310 to Cheyt 1312. 

The defendant No. 1 denied all liability to pay rent oUimed, on the 
ground that his liability ceased after the sale of his interest to the defen¬ 
dant No. 2. 

The Court of 6rst instanoe having overruled the objection of defen¬ 
dant No. 1, deoreed the plaintiffs’ suit. On appeal, the deoision of the 
Court of first instanoe was affirmed by the learned Judicial Commissioner 


of Chota Nagpur. 

Against this decision defendant No 1 appealed to the High Court. 

Dr. Bashb'harv Ohosh (with him t abu Manmatha Noth Afukkerjw), 
for the appellant, i he cases of Bast JLhushuu Ruha v. Tara Lai * i^gh 
Deo Bahadu (1) and Eunhanujan v. Annin ( r ') cited m the judgment of 
the Judicial Commissioner, have no application. They refer to the case 


•Appeal from Appellate Deor ©, No, 226*1 cl 1907. again-1 the deore of V7, H* 
Vinoont. Judio al • cm-' fcsromr • f Chota Nagpur dated July 2 n\ 19 7. affirming the 
dtoroi of Mahim 0, aodra Ghoae, Suboroinat. Jud^e of i'wrulia, dated Oot 9\ 1606. 

(1) (19951 I. L. R. 22 Oal 494 t21 tlvSS9l I. L. R. 17 Mid. 296. 
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of the lessee and alienee of his interest. They do not refer to a case when 

d*nr N a °i aS,lgnm " at {ron “ tl ” a^ignee of the original lessee. Toe defen. 
hifinT V? aSS ' sa9a from tha ori S in al lessee, but he has transfened —- 
Prone a Me ? dmi N °‘ 2 aot,OQ ' 0S . clause ']) of the transfer of App*llaT8 

° 0 l Hlr ' ( b0 ° r ' 8mal l s5eais ''a^as well as the °' v ' t ' 
Tenant p. 4°7 “ defendant No 1: see alsi Foa on Landlord and ^^ 

■ B bu , Joy . 0 P al (,k 1h < for the respondent. Hem the Judical Com- ~ 2 C. L*! 
missioner has found that the defendant No. 1 by his conduot has accented 236 7 *• C. 

he position and beoome subject to exactly the same liabilities whiehthe 198, 

origma 1 lessee was subject to. The previous decree of 1902 for rent against 

it z::rJ i , ,h » ^ »•««^ 

the rent d nt N °' 1 haS 8 ' V6n D ° ovideno0 a S ainst it, and he is liable for 

[685] Bust i AND Shabfoddin JJ. This appeal arises out of a oase 
which appears to have been disposed of in both the lower Courts on the 
pie dings of the parties. The plaintiff sued to reoover rents and loyalties 
in respect of oertain coal lands which had been originally leased out to one 
iSanwari Lai Banerjee by a lease, dated tbe 23rd November 1895 Sub- 
sequently, on the 19th September 1899, a twelve-anna share in tbe pro- 

f P nnSn P r a Nn i° de f'! ndanti Na 1 at a sala in execution of a deoree. The de¬ 
fendant Ncx 1, in his written statement, alleged that on the 19cb May 1905 

he, by a registered conveyance, transferred his interest in the twelve-anna 

share to defendant No. 2. It also appears from the judgements of the 

lower Courts that the plaintiffs admitted that subsequent to that transfer 

they received rents for 1311 from defendant No. 2. The present suit was 

brought to recover from defendants Nos. 1 and 2 the rent and royalties 

for the year 1312. Defendant No. I denied all liability for this rent 

on the ground that) this liability for rent ceased after the sale in 1905 of 

his interest to defendant No V. Both the lower Courts have held that 

defendant No. 1 is liable. Defendant No 1 has appealed to this Court. 


. J he grounds on which the lower Courts se<wd to have based their 
decisions are that in 190^ a suit was brought by the plaintiffs for arrears 
of rent, and a deoree was obtained by them against defendant No. 1, and 
from this fact it is concluded that, beoause in that suit the plaintiffs 
succeeded in recovering rents from defendant No. 1, the relationship of 
landlord and tenant hebween them must be hold to have been then estab¬ 
lished, and in consequance the onus in the present suit rests on defendant 
No. 1 to prove that the relationship has been subsequently brought to an 
end. ^ The lower Appellate Court was further of opinion that under the 
provisions of section 108 of the Transfer of Property Aot defendant No. t 
was still liable for the rent as lessee in spite ot the fact that he had trans¬ 
ferred his interest in the lands to defendant No 2. 

In our opinion, the view taken by the lower Courts caanob be main¬ 
tained. Clearly in 1902 defendant No. 1 was the'transferee in possession, 
and as such there was a privity of estate [686] between him and the 
plaintiffs, and on the basis of that privity the plaintiffs were entitled to 
recover rent in that suit from him. But in the year for which the pre¬ 
sent rent is c aimed that privity had been determined by the conveyance 
to defendant No. 2. In these circumstances the plaintiff is certainly not 
jn law entitled to recover rent from defendant No. 1. The seobion of the 
Transfer of Property Act on which the learned Judge relies supports the 
view contrary to that which he has adopted. That section, in clause (/), 


a vu—iso 
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states that “the iescee may transfer absolutely, or by way of mortgage or 
sub-lease, the whole or any part of his interest in the p operty, and any 
tran c feree of suoh interest or part may again transfer it." The clause 
goes* on to c ay that the " lessee shall not. hv rea^n only ol such transfet, 
cea^e to he subject to any of the liabilities attaching to the leese.” 
87 G 883 - 14 The section expressly lays down the liabilities of the original le c see 
C. W N 831 as distinguished from the liibilites of the subsequent transferee. In 

the present oaso the liabily for rent under the provisions of that 
section would still attach to the original 1* ssee and also to tho present 
transferee, defendant No. 2, in possession. The duration of the liability 
in u. case like the present, as between the lessor and the assignee, is clearly 
set out in his Treatise on the Law of Landlord and Tenant by Foa at 
page 427. The author points out that “tho liability of the asssignee to the 
lessor being founded wholly upon privity of e c tate and each suoces c ive 
assignee stands in this respect upon the sam*^ footing - it obtains as long as 


=12 C L. J 
200 = 7 l. 0 
1S8 


his estate lasts, and no longer.” It is clear, therefore, that after defendant 
No. 1, the assignee had transferred his interest in the land to defendant 
No. 2, the privity of estate between him and the lessor oeased In these 
oirouinstances, we are of opinion that the view taken by both the lower 
Courts is incorreot, and that their judgments and decrees must be modified. 
We accordingly decree the appeal and modify the judgments and decrees 
of both the lower Courts, and direct that the suit as against defendant 
No. 1 be dismissed with costs in all the Courts. So far as defendant 
No. 'l and the other defendants are concerned the decree is confirmed. 


Appnl alkwed. 


87 Cal. 687 (=14 C. W. N. 779 = 12 C. L. J. 1G9=6 I. C. 452 i 

[687] APPELLATE CIVIL. 

Before Sir Lawrence E. Jenkins , K. C. I. E. t Cheif Justice, and Mr. 

Justice Dos j. 


AGARJANBIBI V. PiiNAULLA/ 

[6th May, 1910.] 

Landlord and Tenant—Transfer of a portion of a non-transferal'le ;ofc —Joint po$s$xion 
— Transfer, validity of. 

The putoba-e r cf a portion of a raiyatijoic whiob is rot transferable with¬ 
out the landlord'! cot g^nt, and whe e there is no finding of snob oonsent, if 
not entitled to have joint poa^saaion of th* joic. 

It ia open to icnaut* in oooupation cf a portion of the;of 0 to queati n the 
validity ot ‘he traoa er. 

[Dial. 39. 01. m. Over. 41. 0*1 171. Ref. 43 Oil 134. 1 Pat. 817. 2 P L. J 580 
15 1. 0. 381; 65 1. O. 885 ] 

Seonnd Appeal by defendant Nos. I,to 4. 

This appeal arose out of a suit fo> possession of certain plots of land 
upon est.abhshmon" of tit.lo therein. The allegations in the plaint were 
that the disputed lands belonged to tho rat \jati jote of one Ghogan, who 
died leaving two sons, Kamal (tho prodecesssor of defendants Nos. I to 4) 
and Jamal (the defendant No. 6). and (our daughters (defendants 
Nos 6 to 9It Was further alleged there that after Ghogan’s death all 


•Appeal torn Appellate IVo o®, o. *285 of 190s, against ihe da ree of Sriah 
Oh&ndr* Mukhorjee. Suborioafce Jug? of Tippera, cated June 19, 13x8, modifying the 
deoree of Lalit Mohan Bose, Mucslf of Comllla, dated May 18 1937. 
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lan is to their brother, the defendant No 5 1 I T** Sbare in thosa *%?*** 

own four annas ‘■•hare, sold twelve f’ / ’ who ' to g et her with his ° ' 

tiffs o the plaintiffs olaimod twelve annas 8 sh! 61103,3 ,ands to fc hs plain- 3 1 C. 087=14 
Defendants Nos 1 to 4 alone contain h^ 0 ,. 111 ?r° dls P uted lands, C. W. N 770 

aha, that as the iotes were S fr f m e 0 S ' nt ' Tpe y Pleaded. inter ' C , L J *39 
acquired no right by their purohase 9 Y ° USt ° m ’ fcbe piaint,ffs bad ~ 6 ‘ ° M2 ' 

ed * rat ' Jatia the^two'bro^hers^n eo^ di?pufceJ laad s form- 

adversely to Jamil,^h^had thus el WatT'^ ao(i bold ^ 
vey, and that; the defendants Nos I to 4- u^J j Q ^ eS9 * an ^ s fco oon- 
annas share in these lands, could nob be till a ^ 0t tha ofcher eight 

non-transferability of Jamal’s share The •? r yf ,S9 fcha questiioQ of 

suit, holding that the plaintiffs were h*n« ' however, dismissed the 

- - - 

the lands for their own LrandteSan^lhafth^ 0 pl ^ ntiffs P ur °based 
suit. The Subordinate Judge (agreeing wit-h^v! ^ °?, Ud mai °tain the 

ing defendants were not entitled to Hkn r s Munsff that the oontend- 
ferability of Jamal’s share kerned Z 

eight anoas share in the disputed Ire in their Phased 

the def. ndants Nos. I to 4 in both Courts.' ^ proportlonat0 costs against 

' habumrendrlnaryal Vitra^ Torlhe aPP f l9d 60 the Hi S h Court, 
occupancy rai m is notT P r 0pe rtv Sat ,s trfn 6 ‘““m' ? e righb of an 

sonal right to oocupy only • Bhirar A i Qk ^ * sa m0re 

Shaha a. The * Gop * K ^h 

Sabulla Mandal (*■ is „ o( - , deoisio “ ln *am,at Mandat v. 

Upends Chandra Chowdhury™, ’ anT XXX v ' 

transLrabiHty^Tn b^^isfd onN biTt^T 0 ^'' ? be quesfcion °f non- 
resist my sJi for poSs on X l tu 6 “ 6 6rPSpaS30rs . for they cannot 

favour of this “ew Bas^atSndll ^ ^ 

fwt w a 2^£jSiZ’ 

W C10V») 20 W. W K. 189. X (7) ll90R) 11 c - W. N. 70. 
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igtO The c e cases have been followed in Bari Das Baragi Bairagiv.Udoy Chan- 
may. fi. dra Das 1 . Samirii'idm Munshi v. Denga bh^kh 2, ana Haro Chandra 

— Boddn v Umch^handra bhattuchrje o 3j. The old cases reported in 
the Weekly Reports and cited for the appellants are distinguishable. 

— Babu Rarendranar yan Mitra , in reply. The decisions cited by 

37 C 687 = 14 m y friend are based on the principle of estoppel and are distinguishable. 
C. W. N. 779 „ , 

=12 C. L. J. Cur. fldi>. flutt. 

JensINS C.J, The plalnbiff-respondants have brought this suit fo r 
the joint possession of land. 


It has been found by the lower Appellate Court that this land was 
the ratyati jote of two brothers, Jamal and Kamal, who were entitled to 
the c ame in equal moieties. Jamal purported to transfer bis 8 annas share 
to the plaintiffs. Defendants 1 to 4 on Kamal’s death succeeded to his 
eight annas, and they contest the plaintiff’s olaim to joint possession on 
the ground that the raiyali jote is not trasferable. The lower Appellate 
Court, in reversal of the Court of first instance, has passed a decree in the 
plaintiff’s favour for ‘‘possession in their [690] purchased eight annas share 
in the disputed land,” holding that the defendants 1 to 4 bad no right to 
plead the non-transferability of the holding. 


From this decree the defendants 1 to 4 have appealed, and the only 
point is whether it is open to them to question the validity of the 
plaintiff’s transfer. 


It is common ground that the j ote was not transferable without the 
landlord’s consent, and that there is no finding that such consent was 
given ; but it is argued that the absence of this consent is of no consequen¬ 
ce, seeing that it is nob the landlord who impugns the transfer. The ques¬ 
tion involved has been somewhat obsoured in more recent times, and it 
will therefore be convenient to look into its history. As far Laok as 
Regulation VII of 1799, mention is made of a “tenant having a right 

of oooupanoy only so long as a certain rent.be paid without any 

right of property or transferable possession ; ” (see seotion i5, olause 7). 
while in Harington's Analysis, Volume III, page *160, it is said, 1 It is 
generally understood that the raiyats by long, oooupanoy acquire a right 
of possession in the soil and are not suhjeot to be removed; but this right 
does not authorise them to sell or mortgage it, and it is so far distinot 
from a right of property. 


In By at Betee v. Sheikh Akbar Alee 14), a raiyai’s power of transfer 
oame in question, hDd it was theie said of the purchaser,' He bought as he. 
thought something; the principle oawat emptor striotly applies, and it was 
for him to look to the certainty of gitting a considf lation ior his purobase 
money. The party whom he succeeded had no equivalent to offer, he 
had merely a right of ocoupancy so long as he had paid his rents; 
failing to do so, either from inability or from unwillingness, the possession 
returned to the proprietor, tho oontraob being no longer in force. Such 
is tho custom of the country, and none but the tenures referred to in 
Act I of 1845, or in cases wheie a bonus has beon given, thereby creat¬ 
ing in tho roiijat a right of property to that extent, or considered tenures 
tnv«4^alrb-by-a raujal." In lSb7 it w as deoided by a Full Benoh that 

(3) (1909 14 0. W. N. 71.. 

14) llS55» B, D. A. 90. 


11) (1908 12 0. \Y N. 1060 
il90P) 18 O. W. H. 880. 
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AGABJAN BIBI V. PANAULLA 


87 Cal. 092 


[691] there was nothing in section 6 of A b Y f q*q 

£Er£$? -v 

Boy v. /shore C /iwnrfa^ b 2 jT bat^an oo BfeDCh f' UTcndro Narain 37C. 037=1* 

ftft r t R fr d ft* in i.?As 

StS K“ “= 169 - * - 

could be transferred ” Phe v 6 ) fc °j® 1V , 0 aDy r ' 6bti °* P ro P 0rt y that 

The! a !h r6 ° f a PerSOnal P r * ile W»bV” substantwe^j!oprfe^ary & rig^°’ 

Then tW 0 ls tb0 authorltallV0 ftatement Qf the "8h\ 

ssi 

if fVio • ^°y v# Soor;o Kant Aoharjee Choiodhrv (7) that* 

IX SS£ £ l’ ,h8 '> “= wtlfS 

b.id: .< s Sss rtLSr' W8S 

transfer; but^his^^norbewuse ""he ‘ tr^JeM^aVd^bu^bei ^ T 

S e *„t pp “ “ i0 his * W! «-X. TS 

« P[ Si £ XonSt a=i?S K .sl b pS h .s £ 

application m this nasa li. u ^ u ^PP 01 , as 15 can have no - 

BPilillf 

o decidendi does nob appear from so muob of the judgment; aq k 

syjrsf'it' ‘ b8 T a **» 

grtJFir 

«b.deo , „o»,„d it .bus b«.o„es .pp„,„ t , ha P , it^spotth , 

w* t“s.b.r isreg ‘ rd tte dMBi °°" «" ** “■>“ 

Ambtta Nmk Aoharjee v. Adilya Na*k SJoilratll) obojouslo hi™. 

£ ffl? oiioumstanoes. ibo pontes. J estowhitl o t™ 
nt t-u QS ^ e ^ 0r claim to a sum of money representing fch a h i ° 

satisfied m °old :OL6 p e lt 1 - aO f a 1 h0ldi,IgaIterth9 bunHord’s olein bed K. 

SKiTT rr b,1 “ , ° 6 ^ albbLfg^jgihejSg'' 

if; fr « M.g IS f a v»5 

8 a« 11 i 2# si «*> *«• 6 »■ w. I &**■. 


108? 



37 Cal. 603 


INDIAN HIGH OO0RT REPORTS 


[Yol. 


1810 debtor, but as be bad parted with bis interest he made no> ol«». m&m - 
MAv 6.- fact the only claimants were the plamttff and defendant, eaob ofwb,om 
, —claimed le a t.an«lme of the judgment debtors in .rest, In these 

™ arhe, and ,be balance wasawarded to the prior transreree Qbv.ously 
37 -C. 687 .1.4 this case can Lave no bearing en the question now before us. ^h«n he 
C W » W* facts ,n Avewdin Nasya v. *rish Chanda l anejs (h are esunmed. it - 
ep'e will be seen that the decision tun ed on the dootnne of estoppel as 

482 -: • applied to a transferor and those who claim under him. 

Much has hem made of bamrudam livnsht v.Benflo Shetkh 

(2). But in this case dispossession whs alleged, and as the lt>93J learned 
Judges merely remanded the oase for further findings by the lower 
Court, there was no aotual decision of any point material to the. 
determination of the present oase. It is, moreover, oltar that the 
le'arnrd Judge's did not intend to go beyond the oase of lasarai MaaalJ. 
tabulla Mandal (S', Ambica .n atli Acharjee v. Adilya *alh AJoUra fl) 
and Ayenuddm Nosy a v. brisk Chandra Banejtib) with eaob of whioh 
I have already dealt. Euro Chandra Poddrr v.Umesh Chandra Bfco«fl- 
charjee f6) merely follows Aijenuddm :asya v. Snsh Chandra Banerjt W. 

It is no answer to the deoision in Liram AH s oaso (7) to say that the 
sale there oalled in question was in execution of a deoree, for if a sale by 
private contract would validly pass a right of oocupanoy, then a sale m 
execution of a deoree would equally pass it and lift) versa [Dwarka Nath 
Miseer v. Hurrish t hander (8j, the power of voluntary transfer being 

the measure of the power of involuntary alienation. , 

In this oase there is no room for the application of the dootnne of 
estoppel, nor is there any prior possession cn whioh the plaintiff oan rely 
so that the oase falls within the general rule that a right of oooupanoy 

oannot be transferred. 

’’1 be deoree of the Subordinate Judge should therefore be reversed and 

that of the Munsiff restored with costs throughout. : 

• - # • • 

Doss J. oonourred. , „ , 

• - - - Appeal allowed. 


87 Cal 6S4 (=12 C.L. J. 104=6 I C 389), 

[604] APPELLATE CIVIL. 

Before Mr Justice Brett and Mr. Juetioe Sharfuddin. 

NlLMAM GoUNilA D. JoGENDRA G0U»T1A.* 

--- [25, April 1910.] 

Lanibatdar—Ejectment, suit fir Central Proninas Uni Revenue Act (XVIII oj 1681) 

u, 112, 183 : ,.i U 

A lamburdar is only a-representative o' the pro rietary body of a meb-1 in it. 
relations nithOovernmen , and ,e not entitled a,one to bring » .mi lot ejeewm . 

[Ref: 18 0. L. J. Ml; 3 P L. J. S8.] ___ 

{tom AppaUat0 Dio ee No 2933 of 1307. aga.nsr th- deo ee of Puma 
OhrtWMPaVBniS'Uidate JuUe# of Samtol^r. aHred rev^ il 190,. reversing the 
door«e oi S. K. Gnoae. Mausii oi bauiDinpor. datoi *pru 25, 1907. 

/i\ Morti’i ii n W N 7GO 15) (190G) 11C. 7G. 

8'S.io«w •« 

8 ®1S 5:<» W >-V*.,« «. 
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f JtJMNi GotKTIA V, JOGFNDBA GCDHTIA 87 Cal. 086 


Second Appeal by the plaintiff. Nilmani Gountia 

Very of P '^ S «” reco- ' ,T U 

rfant was a trespassed. Tb T"* tha6 r ' he ^ ~ 

disputed holding was mortgaged to the l t ? Ia ' n6iff was ‘ ba ‘ ‘he 
who having failed to red Pm the b , Y ^ original ‘^ants. °^ 

holding and ° t symboljcal possession thereof • ^hTtiT foreo o50d c h< 37C. 693-1* 

.*S”st n i z s io8 hy - ftssa sj 

remain^in^int toss'essidnlrthe^oldb^ >h ? ai " tiff was eni:ifcl ®d to 
extent of the plaintiff's share and^M® 7' th Z detaada ndant to the 
appealed against that decision,and the lo w L AnneR Both partieS 

b.mg . t,..Bon.l‘.0 wSot IT 8 Md th “ «■’ pl.i n “J 

decreed the appeal of the defendant ’’ DC! a sulS fc,r ejectment. 

„ b-"» Si cttt” tstjsrr's i° *? a " rt 

Ghowdhru), for the appellant The r n h ' m Ba6a &'‘lUndra Nath. R 0 » 
that the suit for ejeotment by the lambardnr ° ° W WaS wron 8 >“ holding 

\™t Tdar in fche Ce “tral Provinces is an agentVth The 

case of Bam Buttan Bam Octal v m I t ' 1 been hald . in the 
of the lambirdar is necessary to the validit/nto?? 1 1 fcba(i tbe consea t 

case of Qopal l7 K T s k na y £5S 1° " 9 «** a trespa^£ h e 

that view. The plaintiff’s suit should not a emMrelTh^e ‘P Sup P° rts 
being also a oo-sharer of the village is entitled ba T 0 b0en dismissed, he 
joint-possession to the extent of hfs share ^ * fc ° get a d00 ree for 

called tin™* <W ” ° h °^' *“ ^ respondent, was not 

been argSd that the* kfwTrAjp^lilteCowt ° f * his . app “ 1 - ifc has first 

*•"*"*' i5 nofc alone entitfed to ting a uit toT4 to h ,? lding that the 

has been argued that <.g the lambardar is tb l I * ‘, he defenda nt. Ifc 

representing the body of proprietors j n their dear^ ° T feb0 purposa of 
m *“‘. and as for that purpose he has to ’nf ? ' ngs Wl6b the Govern- 
must) be held fco be, as an agent; on behalf of f-he° ^ rQn ^ f therefore he 
0 bring a suit for ejectment. Reliance has also^^ °Y' a j 6rS ’ entitl0d 
ment of the Judicial Commissioner of tl Centra? pZ Pla °- d ° D a iud «‘ 

Ba>n Bui tan Ram Qopal v. Bira Laxma* n i- rovinces ln the case of 

se 6 J am ' ar P ar must be looked upon as the landlord Sl1P 1 P ° rt fche view ‘hat 

sectton 61[696] clause 2 ; of the Central P,ov?nt Ten 9 " Dd9r 

nooessary to the validity of a transfer o nrnnl?to T ^ n ° y Aut of 18 98 *s 
/ Toy 1 ) 5. 0. P. I,. Rep. 47. ~ “— 


(2) (1900) 13 0. P. L. Rep. i 18 
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(910 b dy of oo-sharers in their dealings with G vemm°nt for o«rtftin purposes 
April 25. but the duties of a iambardar are explained in feotion l3h of the Central 
— Provinces Land Revenue Act. That section does not give to the {-rnOar* 
APPPi.iiTE fi ar p 0Wer to ejeot trespassers from lands or to eject tenants, .-'eotion 11 
0,k ' ,t * of the same Act d«fin >s a lambardar as “a person appointed in the manner 
*7 C 84 12 prescribed hy the Aot to represent t m proprietary bidy of a mebal in its 

0 L.J 04 relations with Government." Tne institution of a suit fo ejectment against 

C 1. C. 889 ft purohaser is not one of the duties which the lambardar can be held to 

have to perform as representing the co-sharer in their relations with 
Government. The learned Subordinate Judge has held that the plaintifi 
lambardar cannot succeed in the present suit, because he, being only one 
of several co-sharer landlords, cannot alone sue to eject the defendant as 
trespasser. This view has been aocepted by the Judioial Commissioner 
of the Central Provinoes in the case of Gopal Bam Knstna v. Uovind 
Pandwaug Hangari (\) It is true that in that case the persons who 
brought the suit were co-sharers in a village, and they were not joined by 
the lamba^ar as a plaintiff, and tbe learned Judge, in holding that those 
pets ms were not empiwerpd und-r the law to biing the suit, accepted the 
principle whioh obtains under the Bengal Tenancy Aot and other Tenanoy 
Aot that, where an aot has to be done by a landlord, and there are several 
landlords of the village, the aot oan only be done by all those several land- 
lord* aobing in oonoerfc, and oinnot be done by one or two of their number. 
This is the view whioh the lower Appellate Court has adopted in dealing 
with present oase. In our opinion it is oorreot. It has, however, been argued 
that even if the lambarda' oould not sue to ejeot the defendant 
[fi97] from the entire boldine, still he was entitled to a deoree for joint 
possession with the defendant. We think that that argument is not 
sound. In the first plaoe, the suit was instituted by tbe plaintiff against 
the defendant as a trespasser, and he oertainly oould not be granted a 
deoree for joint possession with a trespasser ; and, seoondly, as in the pre¬ 
sent oase, the other oo-sha>ers are net parties to the suit, and as the ques¬ 
tion oannot be considered and determined whether they are consenting 
parties to the transfer, it would be manifestly undesirable and impossible 
that a deoree should be granted to the plaintiff for joint possession with 
the defendant as tenant. We think that the view taken by the lower 
Appellate Court is oorreot, and that it has rightly interpreted the provi- 
sions of the law as laid down in the Central Provinoes Tenanoy Act. We, 
therefore, oonfirm the judgment and deoree of the lower Appellato Court 


and dismiss the appeal with costs. 


Appeal dismissed. 


37 Cal 697 (=6 I. C. C. L. J- 824 —11C. W. N, 887.) 

APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Carnduff. 

MA1IADEB AON V. CHAIHMAN OP THR SOtVRAH UtJNlOlPALlTT. 

[fffith April 1910.1 

^MMimftit, exemption from—Bengal iiimtc-p.il •<cj Act oj isui 

'fi-drubl, land-" HoHin g"-Bengal Mim-cipdl Amnmw'il) AN ej U. <■ ?. »»- 

i ot-i-j ,xi iQY7 d$ot®a ot Brip tl 

«• —- 

of Paboudra .\ath dauerjee, Mucsif ol Howrah, dated Nove ubet 7,1906. 

/ 4 \ /innrwiQn P Ti Ran. 118. 
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MAMD.B AON ,. maw „ „ p H „ WBlH „„„ „ „ 

•A “u»UJ_i. • . . _ 


837. 


t -- - w 

s .„..... M . a 

The plafal/ brou i^ f’ nb : ffl f ' VIalUdeb Aon AP ^_ 29 - 

of land, measuring one bigha ^more ’l/ , declaratiioa that a pa roe I APpkloate 

(Ben, Act, III 0 f 1884' Tor an in „! ?• 9ngai M “»ioip»l Act, 1884 1 a ASl 

Commissioners of the Howrah MunieinTlT 6 ? 0 restraiain g the Munoi pa l C. h. J. 524= 

sastfi:—A’Jsry - ° -* 

‘ bo sS““-^ 8a ”‘ w »" —- 

appellant "* 0i “” “** Babu Sarnint Wnrain * !Kr , |„ r , ba 
lor the respondent. 1 * *“* “ ti B “ ta ftmud SmUihiUry 

-S.SS’ 1 . ^.*on TniS 1 ' ^ 

« are H.hl. to he r.JLtit'rXnlS'Ll^ 

« oertain land 

e Municipal Commissioners of Howrah through , ° 3u . nct ‘° n .^straining 
defendant;, from levying unnn if f • ’ , tbeir Chairman, the 

and for the recovery!Stella of“ hoIdi ^” thereunder 

. and the lower Appellate SiJ hL^ “lu^d in £ ^ instance 
the plaintiff has now appealed to thiTcomt d ' SmiSSmg tha * u i‘. and 

age St^trosidL 0 ^^^^^!‘ ! holing “i"? Ia ^- 

os,*; 1 . zztrz r z isfe 4 * 

g .“is: Ld*a 'Sdtte is d * 6 " 

SKtart ‘ be W ° rd “ h0,di " 6 " ls ' «• wide enough ‘toTovi? 

'r.rst,Kx n nsed »- 
5 “«■?;:£ TrorSi 6 fr 8 s.r35" L r : 

2 r -£ ~ £ zzslszl rtv ; r £ 


a VI1—181 
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But tb. contention put tawrd no bah.ll: .1 tb. by^. 

1910 Baebbebaiy Gboso. and supported bj argumen -og, , io pggg by the 
"“*■ baa frankl, adopted !«-.«.' XXlT.U ,Hb) —«b,U 

appellate then Advocate-General, Sir Chari . • becomes manifest that the 

OmL. as it ought doubtless to be read, as a o{ some sort 

37 C.T„* « L ,f s i*‘“ re °“‘d " P 8 r«ce”StW t"“o«. put* «en<»'t™>' bold- 

1. C. 410.-11 of habitation and residenc . S -otion 8, it is pointed out, makes 

=0 L. J. B24 ings are outside the scope of the A ■ , indicates that the 

**■ ” »*»» “ * f "“'S ?-* ST Sf^SuZZ and seo- 

8B7 - intention was to deal with only inhabited ana re 

bion 9 advances the contention by providing that *' 5 j an already 

“"'“rl.?*U|SKf 1M is then SorSt »d .Els provi-ion, it it 

r 7nft l Ann Cflidom if over, be so desoribed. beotion liu provides ioi 
S i»“or .tad i« rorpeot oi a«, holding rrbi.h bat b.«r ta.anH.r 
siSv or more eonsecubive days, and it is next contended that the word 
“vacant ’ is hardly applicable to oulturable plots of land. ^ nd . JnnHy, rt 

such^as lighting, sanitation and water-supply-are, on the faoe of thtm, 
meant for persons oceupying houses, and can be of no value to collators, 

as such. 

Now in order to justify a Court in overriding the plain language of a 
statute by reference to its spirit and general tenor, the argument must be 
cogent and convincing; but here we are by no means impressed by the 

" a 9 of the Aot, suffice it to say that the proviso to the latter, which is 
most relied upon, does not exclude agriculturists altogether. As for seotion 
103 the provision is purely anoillary and inoidental, and it would, in cur 
opinion, be absurd to allow the bare allusion iu it to street or roads to have 

nothing ^oprovonb a petool ot niablo land lor lying alongeid, (and eo to 
sneak in) a road, and, even if it were not actually so situated, there would 
so far'as we oan see, he nothing incongruous in describing it in a mumoipal 
redstor as being “in tho road” to whioh access from it is available. And, 
indeed we have it in this case from the Judgment of the first Court that 
“everything was done in conformity with the provisions of section 103 
whenoe it follows that the appellant’s land has be n, and presumably mu ■ 
bo capable of being properly, described in the manner«J ® / 
with respect to seotion 110, we are not prepered to concede that it is 
*; ui fl u u 4 . should rabher hesitate to hold that the benefit of the 

LStuii^.t Kled ,1. Pi... Ol «.bl. M mm* a. rn 

F ini . ia li,v were to lie uncultivated,, tenantle-s and unproductive of 

m a . r th sta utory period. And a reference to section 09, which declares 
!‘he p«rpo-os t? which* municipal fund, whether derived from taxation or 

the areume mun i 0 ipal area obtains, and can obtain, no b.nefit 

hem' the conveniences and advantages provided therein at the expense 0 
tho ratepayers. 
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VII] MaHADEB AON V. CHAIRMAN OF HuWB A H moty. 37 Cal. 702 

that the exolusicm oragn^it^af 1 ) tloa . o{l 1894 indicates unmistakably 
enactir-eut in the case 322^t^ 0r,8,nri,y SeCUred by «P'« 

intended to cease; and there remain certaii S0 Drov CCUPym " h ° ldlDgs ' w as 
now stands, which show that in he i f ? rOV,Slons >n the Act. as it ' 

exemption m respect of arable lands Z s °L ^ n “P° n holdings also 

law was altered, and as it was when the i s 0 “ te “P |a ‘ ed . Before the : 
on the point, the section -see section 79^ ,J dv °“ afc ^ Ge neral advised I 
Act of 1866 and section 87 of the existing A t ^ ° d Bengal Municipal, = 
./ ex Pressly enacted that the rate on \h« A 'V f T aS passed ' D 18,84- a 
assessed or levied on any person in respectTif'\°h ° ldiDgS Sh ° Uld DOfc be 

burning grounds, but the words italicised " * P “ aS publio bnrial or 
Act of 1894 already oited, and this delibarat^ r0pea ed by the amending 
be ignored. Next, section 96 requtel a f ^°u ,SS '°f ° bvi0 ^ cannot 

sections 87 (p) and 103 (fe) clearly indicate th h a wh D8Sfc °i Valued - and 

exempt from taxation or na wheth0r 

cover arable lands or the persons occunvi™ 1 u , W ^° h do nofc in terms 
by seotions 87 and 98, and section 10*6 nnnt^ ands ’ ar ® provided for 
relief in cases of excessive bardshin F fe !;? nS & Special Provision for 

relates to the imposition of a water-rate on all “hold 06 ' 011 ” 86 ’ ClaUSe (d) ' 
the house and lands ’’ concerned are R if„»fed boIdlngs according as 
water or in streets non so supplied and 1? f r08ts supplied with 

section 279 direcs that no such water-rate shal ba°V h0 ^ Pr ° V .! S ° to 

flfi 1 rt S6d exolusiv0l y f°r Purposes of agriculture ’ 6 Clln^ " P ? n aDy 
86 likewise renders leviable a lighting-rate on the U _ C 9 “ 9 , ‘ ° sectlon 

generally, but the complementary section 808 C7021 ° f h ° IdiDgS 

mg proviso similar to that to be found in section 97Q m d n ° exem P fc - 
presence or absenoe of suoh a proviso liuif e. 7 ?' No doubt * to ‘he 

for, as was observed by Lord Macnagltei iT't ^ b9 attaob0d : 
Purposes of Income-Tax v. Pemsel (l) Sor Special 

ohell in West Derby Union v Zelenin,2 % L f d ChaQ00d ° r Hers- 

is added. This, however ilv h PerS0 “ S at whose Stance it 

as was also remarked by Lord Hersehell ° S n/ 8 c J^ se * ibati c ^ ass: and > 

Volitan Life AssuranceSccut n “ W * 1 Dt ! by Unton v - Metro- 

the selection of one or oter oVtw^nolsThm “\ y bs used as a guide in 

be found in an .nactme^wlhT *? 

the proper view to be taken of it Here the,, * SCOpe or as to 

proviso to seotion 279 and the ab'senne nf e xempbion contained in the 

**» zF&tsz j&ri sr*? 

provisions of the Act above referred fl 81 aC1 ? n • 0f 1894 and the other 
us to render itoiear thatfno ^such fl °? are “ 0S * J s'gnificant and seem to 
appellant is contemplated. emption as that olaimed by the 

sad Ja 3? is “ tha *"*• I* »»d i» mast b, dismis. 

_ Appeal dismissed. 



(1) fl89l] A. 0. 581 689., 


(2) [1897] A. 0. 647, 655. 
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[703] APPELLATE CIVIL. 

Before Mr . Justice Bred and Mr. Jusiice Sharfuddin. 


RUSI Mk.NDLI V. SUNDrK Mendli. 

[28t.b April, 1910.J 

Hindu Laic _ Parti t on-Reuni on-Whether , after separation in (State, a minor mtfriir 

^continuing to live jointly with an aduit memb.r , becomes a itunited mmbtr of the 

fam t ly—c v rv»Vvrsh />. 

When alter pactit on in distinct shares amongst Hindu bto here, some o 
whom were minors, the minor b.o.h.is o ntmued to live jmnay withoue ot 
the adult brother., that fact alone did not constitute a reunion w ^im aHer 
partition. Ia orcer to cousfc.tute a reunion there must be a pinotion ot e-tau 

with an intention to reunite. 




rRef: 1994 A I. R. l’at G47.] 

, SBiOND Apvual by the defendant, Rusi Mendli. 

This appeal arose out of a suit brought by the plaintiff, who was a 

minor, for reoovery of possession of oertain lands owned by Ruttan and 
Badan, the d.oeased brothers of the late father of the plaintift. lbe 
allegation of the plaintiff was that there was a partition between the plain¬ 
tiff’s father, his unoles, and the defendants; that after partition the 
plaintiff's unoles, Ruttan and Badan, who were minors at the time, con¬ 
tinued to live jointly with their elder brother, the plaintiff s father, that 
there being a reunion, the plaintiff was entitled to reoover possession of 
the said lands from defendants, who were step-brothers of his unoles. 

Defence was that about twelve yeais ago there was a partition by 
arbitration amongst the defendants, the plaintiff’s fatuer and unoles, that 
eaoh brother got a distinct share, that although Ruttan and Badan, after 
partition, oentinued to live jointly with their eldest brother, there was no 
reunion in law, and that the plaintiff was not entitled to get the property 
in preference to the defendants, inasmuoh as they were a degree nearer 
than the plaintiff in relationship to the deceased Ruttan and Badan. 

[704] The Court of first instance having found that there was a 
partition amongst the brothers, eaoh brother having got a distinot share of 
the property, and that although Ruttan and Badan continued to live joint¬ 
ly after partition with the plaintiff’s father, they, as also the plaintiff s 
father, deart with the property separately by moitgaging them to third 
parties, oamo to the oonolusion that there was no reunion in law between 
the plaintiffs father and his unoles, and dismissed the suit On appea 
the learned Subordieste Judge reversed the decision of the first Court. 

Against this deoision defendant, Rusi Mendli, appealed to the High 


Court. % 

Baba Satis Chandra Ghose, for the appellant. Upon the faots found, 
tho learned Subordinate Judge is wrong in holding that there was a re¬ 
union amongst tho brothers. The mere fact that after partition tho minor 
brothers, Ruttan and Badan, continued to live jointly with their eideS 
brother was not enough in law to constitute a reunion: Kutattultv n- 
rai/a v. huta ChandmuTuthamilu (1) and Gopui Uuruier Davhona ▼. 
Kena am Daghona (ff). In older to there must be a junotion_o! 


•API- »1 r, m A VP Hate 1 ooeo, N . 15s7 of ISO , against he de«M' I r urna 

hunde Mil n», Sul o diuate Ju go of S.m-balpat, ,U e.t May A, l908 » * 

o>e, Mun- o mbalpur-, - 0 , iyi)s 

(1) (1805) 2 M. H. C. 285. W f 1S6 U 7 8S - 
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estate. After partition to constitute a reunion the brothers dealt with 

cfe e aIlv Pr s 0 h PenieS h S ! P T te!V by mort 6 a S iD g them to third parties^’ this 1810 
clearly shows uhafc there was no junction of estate Th« APBil 28. 

s r zr,* ey w * rs °° -s 

him J if p :r d ^ arMhtka '" ior ■ abu **"**<* s e « ^th 

found that there was a reunion, no quest,on of kw aroL m the ll r^ 

finding was that there [705] was a partition amongst the six brothers 

the other sh.„, Tb. tad by tt. taEdsZdTZ f? “ tas 
sufficient in law to constitute a reunion. The effect of the ?v 6 W6r6 

not to cause a separation in the joint fami y of h 
Upendra Narain Mytt v. GopecNath beta (2; brotherS 

plaintiff belongs originally consisted of thre^ nf or in fl u .1 D , the 
step-brother. The uterine brothers wer ^The t Z herTth?^ ^ 

Ruttan, and Badan, and the three step-brothers were Rus ‘ he 
Bus a. There was a partition of 

fourteen years ago between these six brothers, and, according to fch* 
statement made in the judgment of the Court of hist instance the , 
party was divided into six different shares, the area and boundaries of each 
share being set out in the award of partition Alter the na.Hr fu b 

“<*“ of tb. plaintiff, namely Ru.fL .“ bZ" Zli Zto! 
of the partition are said to have been mere boys continued f n r 

with their brother Khedu. After some time Khedudied and the plaintiff 0 
h,s nont.nned t0 „„ , ith his M0 ,„ a,,*/®; Pl"» ■«. 

this time, these persons messed together, and the profits of their property 
were oolleoted jointly. Afterwards, Ruttan and Badan died an<? thl 
plaintiff olaims title to the lands in suit as the nearest relation’ of those 
o persons, on the ground that, after separation of the family there had 
been reunion amongst the three uterine brothers, and that he’is entitled 

to succeed by smv.vorship as a member of the joint family with Ruttan 

and Badan in preference to the step-brothers. an 

esfcah^h ST! 0f 5 rS ] iQStaDOe f0Und thab the P ]aiD ‘ifi bad failed to 
establish that there had ceen any reunion of the [706] family after 

partition, and that, therefore, the suit must fail. On appeal, the lower 

AppeHate Court has oome to a different conclusion, and has given the 
plaintiff a decree. 

The main question that we have to determine in this appeal is who- 
ther the conclusions of the lower Appellate Court are based on findings 
and inferences of law, whioh are correot. The learned Subordinate Judge 
has come to the conclusion tnat there was a reunion, apparently on two 
findings of tact. The first is tnat, after the partition, the three brothers 
Rhedu, Ruttan and Badan, continued to live together as was quite natu¬ 
ral, Ruttan and Badan being then minors and not in a position to mess or 


(1) (1903; I. L. R. 80 Oal. 725. 


(8) (1883; I. L. R, 9 Oal. 817. 
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to manage their property separately. On this finding that the two 
minors lived with their brother, and that their property was managed 
jointly, the learned Subordinate Judge oomes to the conclusion that there 
was a reunion of the members of this branch of the family. He also states 
as a fact—though it is suggested by the learned pleader for the respon¬ 
dent that it is a finding of fact -that the separation was only into two 
shares, each share being allotted to each set of brothers. This statement, 
from the description of the partition award given in the Judgment of the 
Court of first instance, appears to us to be incorrect. If it is a finding, it is / 
not supported, so far as we oan ascertain, by any substantial ground. As 
a statement of fact, it appeals to be contrary to what was the real state 
of affairs. On this statement, we think no argument whatever oan be 
based, and it is for us to determine whether the conclusion which the learn¬ 
ed Judge has drawn from the facts whioh he finds is a correct conclusion 
in law. The finding is that, after the partition, the two minor brothers 
continued to live with their elder brother, as was only natural, and the 
elder brother managed the properties of all three. From these faots he 
concludes that there was a reunion of the family. In our opinion, this 
oonolusion is not sound in law. 

In the case of Kuta Bully Viraya v. Kuta Chandappa Vuthamulu 
(1), it has been held that the mere circumstance that after partition the 
father and the minor son continued [707] to live together, and 
their shares as ascertained at the partition became mixed, does not 
oonolusively constitute a state of re-union between the father and the minor, 
but is an evidentiary matter only to prove tbe re union. In this case, 
therefore, the fact that the two minor brothers continued to live with their 
elder brother is not in itself suti oient to prove reunion.. In the oase of 
Oopal Chunder Daghorta v. Kenaram Daghoria 1J, it was held that, 
according to the Hindu law, mere living together at one residence, or 
carrying on a joint trade, does not constitute a reunion after partition, but 
there must be a junction of estate. In the present oase, the evidenoe 
referred to in the judgments of the lower Courts, especially in the 
judgment of the Court of first instanoe, so far from proving a junotion 
of estate, goes to indicate that after the partition the share, at least, 
of Khedu, the father of the present plaintiff, was mortgaged as his 
separate property. In the oase of Balabux v. Rukhmabai (2), 
the Privy Council has expressed the opinion that an agreement to 
reunite cannot be made on behalf of a person during his minority ; so 
that, in the present instance, the mere fact that the two minor brothers 
lived with their elder brother would not, in itself, be sufficient to indicate 
an intention or agreement to reunite. In this oase, as in the others, their 
Lordships held that the mere faot of living together is not sufficient to 
constitute a reunion, but that any agreement to remain united, or to 
reunite, must be proved like any other fact. In the present oase, the 
learned Subordinate Judge has, in our opinion, concluded from faots, 
whioh in themselves are not sufficient to constitute reunion, that there 
was an intention to reunite. The Privy Council, in the oase of Rajak 
Setruoherla R^mabhadra v. Rajah Setrucherla Virabhadra Suryanara - 
yana U), goes so far as to say that after a partition, when three Hiudu 
brothers agreed that their separate shares should be kept joint, and that 
the eldest should manage the same, the true effect of the agreement was 
n ot to lea*e the family as a joint family, but to-render the eldes t 

Uj (i864) J o. 236. <2) (190a. I. L. R. 30 Cal. 7-5. 

(1) 11657) 7 W. R, 36. 13) (1869) l.L.R. 22 Mad, 470; L.R. 26 I.A. 167. 
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*l™m.nt was made batf.J he Tl* TIT™* In lto * oasa APB-l 93 . 
their shares, fco the exclusion Tth c ° 7® brot ® 9rs - with reference to — 

These authorities in oar nninl i 8 ® parafc ® d share of the fourth brother. APP ®t I * AM 

the learned Subordinate Jud^e has aTrlved^thi^c 7® facts on whioh —7 ' 

O'em to s„e„„ tbat OOMlosi e on as , 7 ,^o‘mSr,nTw” suffi - 37 ,°c «'r* 

what was !□ famSne ,n“ e time of^h °° w'** 11 ol tbe rel P°»9»«s that 

tion, the decision^ of this pi l b o,illl0rSl and m support of this oonten- 
Gopee Nath Bern (l; i s re | ied 7? '77® oaSe °* Ovtmdra Narain Myti v 
had weight if the circumstances’ fTt’ S oont,entlon ' no doub t. would have 
>t; but from the de«criDtinn 7 preSenb oase in a °? way supported 

Partition was, infacta ° £tlh6 . low e rA PPellate Court), it is clear that the 

and was not a partition into 7° ° J ® pro P erkies hetlwe6n the six brothers, 
members of a n united^#2?,! a [ e9 ’ leaV1Dg th ® uterine brothers a s 

relying on the decision nM p^® learned Purler for the respondent, 

Bukhmabai (2), has araued C ° UDcil in th ® oas ® of Ba ^bux v. 

Prove that his father and hi A™’ ‘V h ® caSe ’ u th ® plaintlff was entitled to 

Point are sufficient to i ° f th ® loW ® r Ap P ellate Court on that 

the findings are sufficS^^ question ' We are unable fc o agree that 
partition as given in f h ’•^ W0 b ^ at3, on Ascription of the 

ls not contradioted inlu ]udg “ 0nti of fehe Courfe of firsfc instance, which 

dear that there was „ „ 1 3udgment of fche lower Appellate Court, it is 
between the six hr^h complefee Petition and seperation of the property 

it W. Tr S 8 ’ f **•«**> -Wort «» Plaintiff's claim 

ttc oirecm st , nMS * .P'»» a legal f™9] reunion of th. family, 
such a reunion Wfl u ““ 7 learn0 d Judge has held to be sufficient to prove 
In these circou’mstann^ a r9ady h ® ld fc0 b ® Sufficient for that purpose, 
of the Court of Annpffl 7® ar ® unable to support the judgment and decree 
of first instance i s P nnrr b ® low - 7 We think that the view taken by tbe Court 
Judgment and deer™ n f7u , ® there{ore ' decr eo the appeal, set aside the 

Court of fi rs |, instance with cost^ App0l]at ® Court ’ and res t ° r 0 those of the 

__ Appeal allowed. 

37 Cal 709 (=6 I, C. 870 = 14 C. W. N. 814). 
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r * J Usi * ce Woodroffe and Mr. Justice Richardson 

RiU Lib SCKOL v. BtJELA GaZI * 

£ "«1w 4 T ,„„, [29th Ap.il, 1910.J 

Same koldinq cxttnvMhment of—New occupancy right in the 

tton of’adverse right in two capacities—Non-occupancy raiyat 


Uhandra Mukherii^ 121 ^^?- 0 ^ 4 ^ 0 ^ eoree * No. 1215 of 1808, a gainst the d o ee of 8rish 

Jeoreo of Krishna Knm2?Q n *H/ ud ^ fl of Ti PP 0rah ’ dated Maroh 80 » 1908 » reversing the 

i 1 ) (1888) IT p u “ at , Sen - Munsif of Comilla dated Maroh 17, 1907. 

' * Xv. y (Jftl. 8 I 7 *^ ^ - — 


(9) (1908) I. L. H. 80 Oal. 725 
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if he ca- sub-let and create ineu^branee-Ineumbrnnce-Bcngal Tenancy Act (VIII 

of 18o5) ss. 22 Ct. (2), 159, 160 c.. (g). 

When an • coaptnoy right is extinguished by^the b Q acquired in the 

SSZSrtS&Xi V5ZZ3XS& -** 

has cea-ed to exist. 

The owner of a holding cannot acquire a right adversely to him=e!f in his 
other oharacter as co-proprietor 

sec A tiori°ro U Uhe 0 Beng'ai l Tenwoy' Aoi to ’‘ton‘occupancy nold.ngs also 

a^ncfn-oooap^S^^n «» tUion of his own interest, h ,w- 
over, limited by way of sub-lease. MOl 

[ Rrf . 4 r L W. ; 59 1 C. 337 ; Pol ; to Cal, 749 ; Diet: 55 1. 0. 510,] 

[710] Second Appeal by the plaintiffs. 

X . 0 wo™ called Diohits, were co-sharer maUks of a 

-JS&sse srrs. w - . g* 2*- 

ocoupaooy. In .x.outioo ° V e b c ' 0 . b g T sald DicliiW, wbo settled the lend 

»jfs.uas sss 

to..dsr’.i.i interest!, the i»t.,Th. del.nd.nterel.sed 
to vacate, and the present suit was instituted for e]eotment. 

The Munsif held that there was no evidonoe that, at the tune of the 
lhe Niun the Diohits had *oy maltfo interest in the 

purchase of Golak Singh s ,ote, tne^ ^ mgrger q[ tbe oooupanoy right in 

taluk, and tha , ^ sultl w&s a00or dingly deoreed by the Munsif. 

the proprietary right. ® that tbe Diohits were proprietors 

On appeal the Subordin e ^ ** Golak s anJ tbat 

of the taluk at ^Jime^ of theu PJ™^. fl tbeie{or0i oea=ed under 

seotion 22, hav> , aoquire d a mirMi holding 

divested of the oooupanoy right « e TeBMoy Ao „ whiob 

seotion (2), olause (b), or seo ’ , application, and henoe seotion 167 

related to oooupanoy holding Ia exclusion, he held 

of the Bengal Tananoy Aot i. regar le 1 only as «*r 

that tho to'es of the pun p^ * Barmina] only by uot»ioe under 

rainati [711] mtevoste * a ^ ^ The Subordinate Jud^e, therefore, 

Mrtton 49 ol ft- B"?*'1““*’” , ... iMftml Kr.it .Wo lot 

S'JS U ibis dooteo tto pki»«l. V*««* *» 0 r—» 

appeal. 
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D '-S ara t Ohandra Basak.for the appallanbs. Seobion 159 of bhe 
Bengal Tenancy Act gives the purchaser the right to annul incumbrances, 
~, apphes^ to Rll kinds of holdings, whether occupancy or non-ocoupancy. 
The word holding is defined in section 3, clause (9). In the Aot, where 

the Legislature intended to refer to occupancy holdings only it is s a id so 

in express terms: see section 163, sub-section (2), clause (b) and seo- 
tion 16b. Section 159, proviso (6j, refers generally to the procedure to be 
adopted in annulling the incumbrance, and this makes section 167 applic¬ 
able to the present case. Sections 163 and 166 oannot control the general 
section 159, which gives right to annul. If the view of the lower Appellate 
Uu;t be correct, a mortgage which is an enoumbranoe oould never be set 
aside by a purchaser in the position of the plaintiffs. Assuming that sec¬ 
tion 22 applies to the case, section 22, clause f2j would no doubt extin¬ 
guish the occupancy right that was subsisting at bhe date of the sale of 
Lolak Singh’s jote, and the Diohits must be held to have purchased a 
non-ocoupancy holding. But there is nothing to prevent fresh acquisition 
of oooupanoy rights under sections 20 and 21 of the Bongal Tenancy Act 

A perpetual non-oooupanoy right is opposed to bhe Bengal Tenanoy Aot. 

Then, again, one co-sharer may hold as a raiyat against other oo-sharers •' 

Jawadul Huq v. Ram Das Saha (1 >, affirmed by the Full Benoh- in Bam 

Mohan Pal v. Sheikh Kachu (2), After their purohase, the Diohits 

were recognised by all the landlords as oooupanoy raiyats, and there 

is nothing in the Act to prevent suob recognition. The Reoord-of- 

Righbs oannot also be lightly discarded : Kali Bov v, Pratap Narain (3J 

Lastly, the doctrine of merger is not applicable [712] to lands in the 

mofussil. It was unknown to the country before the parsing of the Bengal 

Tenancy Aot: Womesh Grander Qoopto v. Raj Narain Boy (4), Jibanti 

Nath Khan v. Gokool Ghundtr G^owdry 5), Lai Mahomed Sarkar v. 

Jo,gir Sheihh (3). Id the present oase, purchases by bhe Diohits were made 

long before the passing of bho Bengal Tenanoy Aot hence seobion 22 oannot 
apply. 

Babu Akshay Kumar Hanerji for the respondents. Seobion 49 of 
the Bengal, Tenancy Aot shows how an mder-raiyat oan be ejeoted. 

Holding ” in section 159 must mean holding at the fix«d rate, or occu¬ 
pancy holding. If non-oooupanoy holdings were intended' to bo included 
in section 159, the procedure similar to sections 163 and 166 would have 
been given. A oo sharer who purchases an occupanoy holding under 
seotion 22, clause (2j, oannot acquire oooupanoy right under section 20, 
whioh is in this respeot, controlled by section 22. There is no authority 
for the contention of the appelLnb. As to the contention with regard to 
the date of the purohase by the Dichits, there is no finding that the 
purohase was made prior to the passing of the Bengal Tenanoy Aot, and 
the point was nob taken in either of the Courts below. The dootrine of 
merger was nob unknown to the country before the passing of the Bengal 
Tenanoy Act. Wor.esh Chunder Goopta v. Raj Narain Boy 14) and Lai 
Mahomed Sarkar v. Jayir sheikh (6) do nob decide the point. 

Dr. Sarat Chan Ira Basalt, in reply. 


uur. aw. vuit 


WoodroPpe J. It has been firstly argued that bhe Court of appeal 

should have held that the te nanoy was an oooupanoy raiyati holding, and 

C) U896)T L. R. 24 Oal. L3 ( i ) (1339 10 W. R 16. 

? 1905) I D R 81 Oal 395 (5) (1991) 1. L R 19 Oal. 760. 

(8) (1908) 8 O. D. J. 9(6) (1909) 13 0. W. N, 918, 918. 
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that the benanoy having been in existence and purohased by bhe Diobibs 
prior to the passing of the Bengal Tenancy Acb in 1885, section 22, clause 
(2) of that Acb did nob apply, with bhe result bhab there was no merger of 
bheocoupanoy right. This question, though raised by bhe grounds of 
[718] appeal beforo us, was not raised in the lower Court and oannob be 
now gone into. There is nobbing in the paper book on this point which is 
sought to be established by reference to a passage in * bhe evidence. Bub, 
then, it is said bhab assuming section 25 does not apply, and that under 
section 22, olause (2), bhe oocupancy right then existing was extinguished 
by the transfor of bhe right of Golak Singh to the Biohits, the lower 
Appellate Court should have held that by reason of Diobibs subsequently 
continuously Holding the land as raiyats for a period of twelve years and 
more from tho date of their purchase they acquired a new occupancy right. 
Ib is contended that the occupancy right, which is extinguished by bhe sec¬ 
tion, is only the right which existed at the date of the transfer, and that 
there is nothing to prevent bhe acquisition of a new ocoupanoy right. To 
hold this woulJ, I think, defeat the policy of the section. And, further, 
tho owner of t be holding could nob acquire a right adversely to himself in 
his other character as co-proprietor. The lower Appellate Court, therefore, 
correctly held that tho properties purohased by bhe plaintiffs in execution 
of tho dcoree for arrears of rent are a raiyati hold mg without oocupancy 
right. The question then arises whether the plaintiffs under seotion 169 
have power to annul under-tenancies as incumbrances- Ib has been con- 
bended that ti ey cannot, that the provisions of Chapter XIV do not apply 
to purchasers of non-occupancy holdings, and that the only remedy open 
bo a purchaser of such a holding is under seotion 49 by ejectment. I think, 
however, this is nob so. A non-occupancy raiyat is a raiyat. and the land 
held by him is a ‘holding.’ Chapter XIV is general in its terms and refers 
to ‘ sale for arrears under deoree.” Seotion 159 speaks of a holding, and 
where the Act intends bo refer to oocupanoy holdings, it so qualifies the 
terms. Tho latter section provides that a sale of a holding for arrears will 
pass tho holding subject to protected interests and with power to annul 
incumbrances. Then, is that which it is sought to annul an inoumbranoe? 

1 think that (on the case made by tho defendants here) it is. Ib may be 
observed that a non-occupancy raiyat is nob prohibited from sub-letting and 
may [714] have an under -raiyat under him and may create a protected 
inteiesb under seotion 160, clause [g) t if his landlord allows him so to do. 
An incumbrance may be created by a non-oooupanoy raiyat on his holding 
in limitation of his own interest, however limited, by way of sub-lease. I 
am of opinion, therefore, that there was an inoumbranoe whioh plaintiffs 
had power to annul, and the appeal must therefore be allowed with oosts 
and bhe deoree of the first Court restored. 

Richardson J. I agree. 


Appeal allowed , 
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ORIGINAL CIVIL. 
before Mr. Justice Pugh. 


Ramadhkn Ban»a v . Sewbalak. Singh. * 

[2nd May 1910.] 

High Court, Original Side, jurisdiction of—Revisional jurisdiction over 1 residency 
Small Cause Court—Civil Procedure Code [Ad V of 1906) s. lib— “Appeal"— 
Practice-Sanction to prosecute—Cede of Criminal Procedure {Act V of 1898j 
«. 195, 195 ( 6 1 , 439. 

A Judge of the Presidency Small Cause Court, Caloutta, had summarily 
refused an application for sanoiion to proseouta the plaintid for making a false 
olaim in a suit before him. On an application to the High Court under section 
115 of the Code of Civil Procedure, to set aside this order and to oompal the 
Judge to determine the application 

. Held, that the jurisdiction of the High Court in all suoh revisional applioa' 
tions, whether in respect of suits or other matters, ia vested in a single Judge 
sitting on the Original Side. 

Samsher Mundul v. GanBndra Narain Milter (1), Saral Chandra Singh v. 
Brojo Lai Mukerjee (2), followad. Haladhar Maiti v. Choytonna Maiti (S) 
referred to. 

A civil Court, when aoting under sootion 195 of the Criminal Procedure Code 
is not in any way exeroising oriminal jurisdiction, and is subject to the 
rovisional jurisdiction of the High Court under seotion 115 of the Code of 
Civil Procedure. 

[715] Salig Bam v. Ramji Lai (4), In the matter of the petition of Bhup 
Kumoar (5), Ram Prosad Roy v. Sooba Roy (6), Guru Churn Saha v. Girija 
Sundari Dasi (7), Kali Prosad Chatttrjee v bhuban Mohtni Dasi (8;, Eran- 
holi Athen v King-Emperor (9), referred to. 

An application under seotion 195, sub-section 6 of the Oriminal Prooedure 
Code is not an appeal, hence the revisional jurisdiction under section 115 of 
the Civil Procedure Code is not excluded. 


Hardeo Singh v. Hanuman Dat Naruin{ 10) distinguished. 

[Pol; 36 Mad. 188=12 I. C. 521; Ref: 40 Cal. 477= 19 1 C. 197; 42 All 619; 48 Cal 
816 21 C. W N. 94*; 81 M. L. J. 440; 2i C, W. N. 651; *6 M. L. J. 467; Foi : 
29 M L. J. 353; 18 M. L. T. 254.] 


Application. 


This was an application by Sewbalak Singh, the defendant in a suit 
instituted in the Court of Small Causes, Calcutta, for an order that tho 
order passed by the 5th Judge, refusing sanction to prosecute the plaintiff, 
Ramadhin Bania, might be set aside, and that the Judge might be direc¬ 
ted to hear and determine the application for sanction according to law. 

It appears that on the 27th September 1909, Ramadhin instituted a 
suit against Sewbalak Singh in the Court of Small Causes, Calcutta, f jr 
the reoovery of Rs. 34 alleged to be due for money lent in Calcutta on 
the 11th July 1909 It was alleged by the petitioner that on the 27th 
January 1910, the plaintiff desired to withdraw his suib, but the Judge 
refused to allow the withdrawal. The suit proceeded ; the plaintiff was 
examined, but called no further evidence. The defendant denied all 
liability and alleged that the claim was entirely false and dishonest. The 
suit was dismissed with costs. 


* Application in Original Civil Buit No. 7j of 1910. 


H) (1902) I. L. R. 29 Cal. 498. 
(2) (1908) I. L. R 80 Cal. 986. 

( 8 ) (1903) I. L. R. 80 Cal. 688. 
(4) (1906) I. L. R 28 All. 554.. 

(6) (1908) I L R. 26 All. 249. 


(6) (1897) 1 C. W. N. 400. 

(7) (1902) 7 0. W. N. 112. 

(8) (1903) 8 0. W. N. 73. 

(9) (1902) I. L. R. 26 Mad. 98. 

(10) (1903) I. L. R. 26 All. 244, 247 
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On the lObh February 1910, an application was made to fche 6bb 
Judge by a pleader on behalf of the defendant, but instructed by the 
Criminal Investigation Department, for the issue of a notioe upon the 
plaintiff to show cause why sanction should not be given to prosecute the 

_ plaintff for fraudulently and dishonestly, and with intent bo injure the 

37 C. 714 - 11 defendant, making a claim which he knew to be false in a Court of Justice. 
- r ‘ 57 Judge refused the application on two grounds: first , that if such an 

“ l4 _ 0 i 'q application was entertained, there would be numerous similar applications 

’ every day; and, secondly, that it did [71b] not appear from the records 
that the suit was false or fraudulent and that he was not bound to go 
beyond the records or take evidenoe to establish fraudulent intent. 

The present application was, thorenpon, made to a single Judge, sit¬ 
ting on the Original Side of the High Court, for the purpose of setting aside 
the above order. A rule was obtained in the first instance, and it oame 
on for hearing, on the 2nd May 1910, before PUGH J. 

Mr. Stokes and Mr. B. C. L onnerjee, for the petitioner. The main 
points are ; first, is this application properly made under seotion 115 of 
the Code of Civil Procedure? Secondly, should the application be mado to 
a single Judge sitting on the Original Side, or to a Divisional Benoh of 
the High Court ? On the first point, it is established that the application 
is of a civil nuture and could nob be made before the Criminal Benoh : 
Mahomed Bhakku v. Queen-Empress tl), Snama Gharn Das v. Kasi 
Naik (2), Quru Churn Saha v, Qirija Sundari Dasi 13;; Roy’s Sanotion 
to Prosecute, pages 127-128. The term “ case ” in section 115 has a 
larger signification than “• suit " and would cover applications of this 
nature. This is a proper matter over which the Court may exeroise its revi- 
sional jurisdiction. The 5th Judge of the Small Cause Court summarily 
refused to hear the application for sanction to proseoute, and «o failed to 
exercise the jurisdiction vested in him. On the second point, it is submit¬ 
ted that this application is properly made before a single Judge sitting on 
the Original Side and not beiore the Presidency Benoh : Shamsher 
Mundulv.' Ganerdra Naran Mitter (4j, Sarat Chandra Singh v. B r0 j 0 
Lai Mukerjec (5), Ealadhar Mait v. Choytonna Maiti (6) is distinguish¬ 
able : the jurisdiction of a single Judge, sitting on the Original Side, was 
not denied ; but only for tho sake of convenience, Maolean C J by 
virtue of the power conferred on the Chief Justice under seotion H of the 
Charter specially constituted a Benoh to doal with the application. 

c c Th0 n°n POSifce ^ pariy a PP eared in P^son and stated that the 

suit in the Small Cause Court was not false, and that it failed as his wit¬ 
nesses were absent. 

PtGH 3. 'Ihis is an application under seotion 115 of the Civil Pro¬ 
cedure Code for an order that what is desoribed as a judgment bub is 

Smafl a c D ° rd r 0i / th Judg0 (now offioiatin S 4th Judge) of the Caloutta 
mall Cause Court, refusing sanction to proseoute the plaintiff in a oertain 

case, may be set aside ; that the record should be sent for, and mob order 
as the Court may think fib and proper may be passed. 

4th f ° r is , tha,! the 5th Jud S«- now tte officiating 

t Judge, may be directed to hear and determine tho application 

r,l 'SuS S' t .V s r de by Sewbalftk Singh, the defendant in the 
.mall Cause Court suit, wh o is represented by Mr. Hume as his attorney, 


(1) (189G) I. L. R. 23 Cal 582 

(2) .(1890) 1. L. R. 28 Cal 971. 

(3) (1902) 7 C. W. N. 112. 


(J) (1902) 1 L. R. 29 Oal. 498 

(5) (1908) 1. L. R. 80 Cal. 98C, 

>G) (1909) 1. L. R 80 Cal. 6 S 8 
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who is in faob the Public Prosecutor, and it) is stated that this application 
is made by him officially, and nob as a merely private attorney. It 
appears from the affidavit of Surjya Pada Banerjee, a pleader, that he 
made the application on behalf of Sewbalak, but instructed by the OBl o 1 I ^ L 
Criminal Investigation Department, and it was refused on two grounds— 
firstt that if such an application was entertained, there would be numerous 37 C. 714=11 
similar applications 6very day ; and, secondly , that the Court was nob Or. L. J. 387 
bcund to go beyond its record, which, I take it, means there is nothing on j 

the record to show that the case was false. 478 

In my opinion, neither of these grounds are valid grounds, and I 
come to the conclusion that the Judge has declined bo exeroise a jurisdic¬ 
tion vested in him, in that he has refused to hear and determine the 
application, for rejecting an application on these grounds is nob a judicial 
decision of the matter before him. 

Certain points, however, arise, (ij whether the application is properly 
made to me, and (ii) whether the application is a case within section 115, 
if it is nob, I certainly cannot deal with it; (Hi) whether the application 
tome is of a civil or oriminal nature ; Up) whether there is in fact an 
appeal, or a procedure [718] so similar bo an appeal, as to provide an 
effective remedy, and whether, in consequence, an application in revision 
is excluded. 

A rule has been issued in the first instance, which has been served 
on the plaintiff in the Small Cause Court suit, and he has appeared in per¬ 
son and of course cannot assist me on the legal questions. All he says is 
that in fact the case was not false, and that they only withdrew it beoause 
his witnesses were absent. 

As to the first point, the application is novel and of first impression 
so far as this court is applied to in respect of the giving or withholding of 
sanobion by the Small Cause Court; but there have been a number of oases 
under the old seobion 622 in which the question as to the proper bench 
for applications in respect of cases proper, or suits in the Small Cause 
Court, was considered, and which afford some assistance on this point, 

There has been a well-established practice for at least 50 years that 
these applications should be made on the Original Side of this Court, and 
it was considered settled that these applications should be made on the 
Original Side by oounsel. 

For some short time prior to 1902, similar applications were success¬ 
fully made on the Appellate Side by vakils. This was, however, put an 
end to by a decision of Rampini and Pratt JJ. in Shamsher Mundul v. 

Qanendra Narain Mttter (1), who held that the Bench taking the Presi¬ 
dency Group had no jurisdiction in Calcutta, and therefore no jurisdiction 
over the Calcutta Small Cause Court. This question turned on the order 
of the Chief Justice allocating business to the various Benohes, and while 
this order gave the Presidency Group jurisdiction over cases from the 24- 
Parganas —the 24-Parganas is not Calcutta. However, another application 
was made by a vakil in the case of Baladhar Maiti v. 0hoytonna Maiti (2) 
to the then Chief Justice, Sir Francis Maclean, and Mr. Justice Mitra. A 
preliminary objection was taken based on the last case, bub it was over¬ 
ruled on the ground that the learned Judges were nob dealing with the 
matter as the Judges taking [719] the Presidency Group, but as a Benoh 
constituted by the Chief Justice to deal with the case, and there could be 
no question but that the Chief Justice had the power to constitute such a 


(1) (1902) I. L. B. 29 Oal. 498. 


(2) (1909) I. L. R. 30 Oal 688. 
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igiO Benob and deal with the application. With regard to the praotioe he 
May 2 . says : ‘ applications have invariably been made to the Chief Justice, who 
— oan appoint, and who does then and there appoint, himself and the Judge 
who may be sitting with him to be the Bench to hear the application.’ • 

VJ1 VIJ-i# * 

- There is a different statement as to the practice in the case of Sara 1 

*1 P*r 71 f Chandra Singh v. Urojo Lai Mukerjez ( 1J made by Mr. Justice Sale as 
Cr. L. J. 357 t 
=14 GWN. follows . - 

806=6 I. 0. “ It is a remarkable fact that the jurisdiction of a Judge, sitting on 

the Original Side to exercise revisional powers over the Presidency Small 
Cause Court, which is now challenged for the first time, has been exercised 
ever since the establishment of the High Court, over 40 years ago, as its 
records abundantly show. Within this period innumerable applications 
have been heard and determined by single Judges sitting on the Original 
Side of this Court.” 


This decision was called for in consequence of a claim by a vakil to 
make such an application on the Original Side, for the exclusive jurisdic¬ 
tion of the Original Side had been in the meantime, and between the 
deoision o f these two oases, settled by a rule made by the High Court on 
the Appellate Side on the 1‘^th June 1903. Rule IV A. is as follows :— 
Applications under section 622 of the Code of Civil Procedure ’for revision 
of orders of the Calcutta Presidency Small Cause Court shall be heard by 
a single Judge sitting on the Original Side of the High Court.* 

Having regard to the fact that the statement in the later oase was 
made by Mr. Justice ^ale shortly after the rule in question was passed, 
when, no doubt, the whole position had been fully considered by all the 
Judges, there can be little doubt that the later statement as to the praotioe 
with regard to these applications is the more authoritative, and there oan 
also be little doubt that the praotioe was inoorreotly presented bo the 
[720] Chief Justice : bub the matter is now merely academioal because of 
the rule in question. 

In praotioe, since bhen the Chief Justioe has never constituted a 
Bench to hear such applications, and they are no longer made to him. 

It from follows this, and the deoision in Shamsher Mundul v. 
awndraNath Matter (2), that no other Benohhas jurisdiction to hear the 
ordinary application in revision from the Small Cause Court. 

This rule is in the widost terms and it seems to me by prooess of 
elimination of any other Benoh to vest in a single Judge on the Original 
Side the jurisdiction in all suoh revisional applications. 

It remains however, to consider whether the application for sanotion is a 
“oase” under seotion 115, and whether it is of a oriminal nature so as to oust 
the jurisdiction that I would otherwise have, and whether the applicant 
has another and more proper remedy. The first two of these points are 
covered by a Bull Benoh deoision of the Allahabad High Court, Salig 
Bam v. Bamji following another Full Benoh deoision, In the matter 
of the petition of Bhup Runwar (4). The point is shortly dealt with by 
Sir John Stanley C.J. and Sir W. Burkitt J., but very fully and oomp’ 
letely by Sir George Knox J., in whioh he reviews the whole legislation 
on the subject and holds that the High Court on the Criminal Side has no 


* Bee Rule V ol High the Court Rules, App. Side Ed. 1910, p. 9. 

(1) (1903) 1. L. tt. 80. Oal. 986. (8) (1906) I. L. R. 28 All. 554 

(2) (1902) I L. R 29 Oal. 498. (4) i!908) I. L, R, 26 All, 249, 
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Jiirisdiobion under seobion 439 °f fcbe Criminal Procedure Code to iaterfero 
£p n ° f r f 0r of , a ClVl1 Courb P assed under section 195, but that the 

,„d M . Civil Court, whec . ctin g unto 195 ' J? n 
any way exercising criminal jurisdiction. The reasoning in this’jud«meS 

seems to me conclusive, and I follow it. It is not, therefore LceSarv 

or me to discuss the matter further beyond mentioning that it appears 
that Bam Pros ad Boy v. Sooba Boy (4) was a case where a section 

^ a Civil Court was revoked under the Civil Revisinnal t ■ 
[721] diction, and that in Guru churn Saha v. Girija Sundari DaGJu 

Cmninal Revision Bench had no power to interfere with an ord er of a 

VMion of Bhup Kunwar (4), at which a different conclusion was lrrfv 0d 
at. How.ver muoh difference there ma- have been as to wt.a 0d 
Criminal Benoh had the power or not, I do not find any reported ^ 
sion in which the power under section 622 to interfere has b^n oues' 

oned except a reference in Sanjiva Row’s Notes on the Code of Civil 

Procedure to a case (5, in the Punjab Chief Court which I am unable to 

aS 1 ha ™. nofc “cess to the report, but which does not commend 
itself to me and is contrary to the Allahabad Full Benoh case to whToh I 
ave referred and with whioh I agree. I notioe also that Mr. S Roy in 
Re work °n Unction to Prooeoute, pages 127-128, mentions twounre 
ported cases, in which it was held that the Criminal Benoh ul 
jurisdiction. There only remains to consider whether my Jurisdiction 
to interfere is exoluded by reason of there being an appeal In Harder, 
Stngh v Hanuman Dat Narain l6j, Sir John Stanly c ays . ■■ c b 
section 6 o section 195 gives a right of appeal i Q very oL terms 
Whether it is called an appeal or a right to make a substantive application 

be immaterial! SaDCti ° n t0 ^ ^ a P p0ars to us »° 

It was immaterial for the purpose Sir John Stanley was then con 
sidenng, viz., the powers of the District Magistrate, but for this purposed 

SeoSn "iQ I & 7 ° Pi , nl ° n ^ applioation ™der sub-section 6 of 

section 19 o ,s not an appeal properly so-called, and therefore the power 

of revision is not excluded It may be that eventually, when the appli- 

r7221 h n S b0 i D d0Qld0d ’ I*" 111 be °P jn to Parties to the make 

L.722J an application under section 195, sub-section 6 to the Hieh (W 

but the matter has not advanced to the stage when any question whe°hir 
such an application should be made has arisen. Q wh0uher 

With regard to the point that the Small Cause Court is not bound f,n 
go beyond its records. I would only observe that the records have nothin^ 
to do with the application. The plaint is before the Court, and the Court 
w 11 have to ascertain whether the case made on the plaint was a true 0 r 
false oase, and if a false case, whether sanotion should be granted nr w 
It may be that to deoide whether the oase is a false case will involve an 


(1) (1897) 1, 0, W, N, 400 

(2) (1902) 7 0. W. N. 112. 

(3) (1903) 8 0. W, N 78, 

(4) (1902) I. Ii. R. 26 Mad. 98 


(6) (1903J I. L. R, 26 AI1.249. 

(8) 6 O.C. 216. 

(7) (1903) I, L, R. 26 All. 244,247, 
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enquiry equivalent to trying the oase de novo : if the Judge finds that 
necessary, he must discharge the duty the law imposes on him. 

I do not wish in any way to interfere with the discretion of the learn¬ 
ed Judge when he hears the application when h 9 will apply the prinoi- 
pies whioh are well known and appear in the reported oases, but I only 
L observe, if the number of false cases brought in his Court is, as he seems 
to consider, excessive, whioh view is confirmed by the faot that the publio 
authorities have thought fit to take steps in reference to it, this is a reason 
for granting, not for refusing the application for how is his Court to be 

purged of suoh cases if the Judge himself is an obstructionist to any efforts 
in that direction.? 

I, therefore, direct that the reoord be returned to the Small Cause 
Court with a direction to the 6th Judge, now officiating 4th Judge, to hear 
and determine the application. 

Attorney for the petitioner: J. T. Hume {Publio Prosecutor). 

Application allowed. 


37 Cal. 723 (=37 1. A. 136=14 C W. N. 746=11 C. L. J. 653 =20 M. L. J. 569 -1 2 
Bom. L. R. 466=6 I. C. 785 -AL.J. 633=8 M L.51 :=j910 M. W. N. 309) 

[728] PRIVY COUNCIL. 

Hari Narayan Singh deo v. Sbim Chakravauti. 

[On appeal from the High Court at Fort Williavi in Bengal] 

[April 14, 15tb, and May 7th. 1910.] 

Landlord and tenant—Permanent tenure of an agricultural character—Under-ground 
rights not mentioned interne—Minerals under surface of land—Rights of 
dar—Onus of ptoof—Trcmler of Property Act {IV of 1882 is. 108,117. 

The question for deoision io this oase was, whether certain Goawamis, the 
sebaita of an idol and lessees of a village in the Lemindari of the appellant, the 
Rajah of Paohete. had under their lease, whioh had been granted by a prede- 
oessor in title of the appellant about 60 years ago. acquired any rights to the 
minerals beneath the surface of the vfllage whioh they oould have transmitted 
to the respondents who olaimed to hold under then. There was no dooument 
or evidenoe defining the erma of tbe lease to the Goswamis. Tvn dearees in 
favour of the Rajah for the payment of an annual rent of Rs 92-15-6 by the 
Goswamis were put in, in one of whioh they were desorib?d as “oultivatora,” 
and in the other a s^britti-holders.” There was no evidenoe whatever that the 
Rajah had ever granted mineral rights in the village to tbe Goswamis or to 
any other person. Both the Courts in india found that the village was a mu l 
(rsnt paying) village of the zemindars of the Rajah, a id that no presoriptive 
right bad been proved by the resoondents to any underground right in tbe village. 
The High Court held that tbe zemindar had oreatei a permanent tenure of no 
agricultural oharaoter, and that the tenurr-holder would po aesa all under¬ 
ground rights In the absence of express reservation by tbe ze nindar. 

Held, by the Ju^ioial Oommitte (reversing that deoision), that the title of 
the zemindar Rajah to the village being established, he muBt be presumed to be 
the owner of the underground rights appeartainiog there two in the absenoe of 
evidenoe that hs had parted wiihthem, and no seoh evidenoe had been produoed. 

Field’s Bengal Regulations, Introduction, page 36. referred to. 

In the oase of leases unfler the existing law of 1882 (the Transfer of Propsrty 
Aot, IV of 1882, s 103), no right arises for .a lessee to work mines not open 
when the lease was granted. 

•Present: Lord Maon iGKiTRN. Lord Oollins, Bib Arthur Wiibon, and Mr. 

AlIRBR All. 
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1 no principal question for decision on fu«o i . L1 653-~20 M L. 

respondents had acquired any right or titl« t! h aPP9 f WaS W J h ° fcher th0 J - 369=12 
beneath the villas pJono , 7 i blti]e fco the underground minerals Bom. L . R. 

manager of the Pachefee Estate under hJ i? d u \ ~ Ricketts, l Ti 31 - 
(Bengal Act VT n MA 7 «i r 0 j , r fche Encumbered Estates Act l91o M. W. 

£ ““,r m9, “ oi ths ° s “’ 8 ’ wm — 

“sr ;t, 1 wtrwiS' i° s? s 

On this appeal. 

J££2Z&!& ■z a ^r lK *• 

had found (a) that the village of Petena was a ta vi „tl i ( Tu °° Ur S 

proved an, title by SS toti* u“, r 1,172“ n tt" “S 
thi^Gncwftm'is'h T S 0a the r . 9Spondents <° show that their alleged lessors 

That onus they had not discharged. The land and ah the village, 
or under it. belonged to the zemindar as the owne 1 ^ °“ 'J 1 

the time the lease was granted we^ agricXral ri^fs W f % 

not carry the right to minerals or any other underground Ss Kl 

o'f and bS6n SP 9 Ci f 7 f ant9d ' Suoh rights we g reTot wl 2 S 

of, and it was unnecessary for the zamindar tn cnemaii,, .. 7 gPC \ 

<“ “ sjsrjssfta: ss .Ef u: 

to i™ ,22.? co ° lmry ’ b ° pr °- 

wro »e'y h8U >"< «“ High Court, but one li,E““Lt°u°re 
if the land were used in a manner not justified bv the . j ,. e 

4otav“ ”882) did o T 77' < ” n ‘“ ded , * h « Transier'of’proparty 

r a^. V 4i“ 

found applioable to Indian society and circumstances." The High Court 
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1882 ) secLsSlOS £ 0pei * Aot < IV of 

for 1895 ; “ The’ Land Law Jf L , n 0 *, 1011 > 117 Tft S° ra Law keofcures 

ffs 393, 394; Bengal Tenano/lct Vn^of^S ^ [ ^ 6] 9 
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suit was debottar pronertv held in h & a ed . t0 provo fcbat the village in 

.it®* «*, that rs“ zs i:z° ‘oi J* G t ^ J i" « 

respect of the surfaoe of tbs land nf n, „ tha R PP allant only in 

acquire any underground rights in it ^ V ' aga ' &ad &S SU ° h dld not 

to... ^“.?• “* c “'* “ * 

predeoessor in title of the annallant ma Permanent one created by a 
rental of Rs. 22-15-6 was fixed in neTne/•?“*« ? 8 °’ and that it3 an nual 
in the village of Petena passed with th«\ •!’ ^ th ° llnder S round rights 
a nd were in no way roserved te the !«! Ta wbeQ ifc created. 

ngbts appertained not to the appellant's"^’ aD d d ^ the undar 'g roun - ; 
nont tenure of the Goswamis He „nint? lndan, 1 but fc ° tlla Perma- 
quarrying by tho respondents without Snv L°^ h V tb6re ^ been 
number of years; and relied mainly on the follow 1 ? °r “ 00 ( as , iderabl0 

ment of Pargiter J. in support of his contend P ° ° f ““ ,udg * 

the nabreoTsul 0 ’ lUZSfk^ S ° lely upon aaa ™ da r a ^n of 

his mu z as (aro) of 

the tenure-holder with every rieht LT oreated - tha zemindar invests 
the quit rent dim to 5, pZ '° hi “ fh ° rt ot 

revenue that tho zemindar pays - and the tenant t ^° v f rDmenfc 
with it, short of altogether destroying it n short i hat ^ 

proprietorship exoept the name • and ni„ m r ’ lj has a " tire rights of 

express conditions) has 3 ’ dvldhi-'t)' ( ’\ 116 abSenoa of 
8) Si L. R t A 4 b! m 164 ' 3', 'If/' 1 1 °' l0 °’ *• A - lp 6. 171. 

L.'lt. ffl 5.V 11 *>“• 551 - ! ftu i-.W* 391 

G) (1897) 1, U R.' 24 Gal 440. 446 I 1 'iss' 05 ’ '' h 88 Cab 203 ' «• 8 * 

861 A.*'® L L ’ 36 ' °* L 1003: L ' R ' ‘‘“j Jl»« 1 Y R. 34 Cal. 959. 

(U) (1894) I. L. R. ‘22 0a1. 742, 750. 
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perpetual annuity of the amount of the rental. He has no rieht nf 
reversion In such a state of their respective rights there is no basfs f or 
bolain that the underground rights have not passed as part of the tenure 
To hold otherwise would be to hold that a tenano in perpetu.ty cm nevlr 

7,nLZ l ' eS ’ be0ausa tlh ' 3y d ° Q0t belon g fc o his tenure; and that the 

to ante? onTh f Wor ^ fcbom ' bocauS0 be bas no reversion and no right 
to enter on the land for that purpose. In the absenoe of any express 

warrant .or such a view, I cannot assent to such an unreasonablJproposi- 

turn. In my opinion the underground rights belong to permanent tenures 

When the landlord oreated the tenure, he made over the land with all 

t» ‘bought best in the e”eul3e 'W h £ JX^ 
them knew oi undiscovered metetiels of value within the land, and the 

be held that here was any such reservation in the grant nor that a 

distinction can be afterwards drawn between various 
exist in the land for the purpose of qualifying the original uranf « 
importing into it what neither party eould Ih.nIm.gine 6 ” d °* 

The faoUbati the land was agricultural when the tenure was 
oreated, and that bhe tenure is classed as an agricultural one does not 

derogate from the rights conveyed in the tenure, beoause no restriction 

was put on the use of the land, and the tenure-holder’s u=e of it is not 

agricultural purposes. There is no distinction b law or 
usage in this country, between the surface of land and the underlying 
strata, except when it has been created of recent years, either [7281 
y the law as m the Land Acquisition (Mines) Act XVIII of IBS') 

01 by contract. When a man obtains permanent possession of i on J 
with heritable and transferable rights then, in the absence of any resei- 
vation, he obtains it with all rights attaching to it from the centre of bLe 
earth to the sky. If a permanent tenure-holder can use the surface which 
is a„ncultural land for non-agricultural purposes, there is no reason why 

selves had no conception of at the time of contracting, r am P decided W 
opinion, therefore, that where a tenure is permanent, the tenure-hofder 

t P hTcont S ra a ry.’ Undeigr ° Und righbs ’ ualess ^ere is something express to 

Reference was made to the Transfer nf a t 

beingi contended that that Act was not epplioable to M.ep^ouU,™ ' 

S«,Z?a r 7^m^al°‘ >0 H "*» »• 

The judgment of their Lordships was delivered by 

_ P l °'™ CoLIiIH8 ' The appellants are the Rajah of the Pachete 
and the Manager bhereof under Aot VI of 1876 acbete Estate 

The question in the case is as to the right bo the i > . 

under a oertain village called Petena, situate within the ancesfr^l y ' ng 

dari of the first appellant. The case has been lift ' singuS? 

evidence, and musb be decided chiefly by giving effect f-n 
presumptions arising out of a small number of ascertained facts Happily 
the field of controversy ha s been narrowed by certain concu rrent findings 

(1) (1907) I. L. R. 34 Cal. 718; L. R. 34 I.TljalsT 
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,! a ° fc -, ^ ofeh ^ ourfcs are agreed that about 60 years ago, in the time of 
the brst plaintiff s predecessor, a transaction took place whereby the 
latter appropriated to a certain Hindu Idol known as Thakur Gopi Nath 
dm of whom certain persons known in these proceedings as the Goswamis, 

- W ^ fe th<3 f d 29 - 1 shebaits or P ri0Sts . a “ interest of some 

: in the village of Petena, at an annual rental of Rs. 22-15-6 

m “°r “ ? r evldence defiQin g the terms of the arrange 
ment with the Idol set up at the trial. The defendants, however 

.gainst whom the plaintiff's first took proceedings to restrain inter’ 

fcrence with then minerals, purported to justify their tre=passes 

under the authority of the Goswamis under whom they claimed to 

bold a lea.e. Two leases of the 6th and 7th Magh 1228 respectively 

, , ' l 1 ' Puiportmg to have been granted by the Goswamis to the =aid 
defendants, and also certain rent receipts said to have beeh exchanged 

were produoed on the part of the defendants at the tria 1 , but they were 

held by both Courts to be palpable forgeries. Both Courts have held that 
the village Petena is a ma\ village of the Pachete Estate, i. e„ it is a part 
of the first plaintiff s zemindari. There is no evidenoe whatever that P the 
zemindar Rajah has ever granted mineral rights in the said vella^e to the 
Goswamis or any other person. Both Couits agree that no prescriptive 
rights have been proved by the respondents to any underground rigMs in 
the village. Ihe language of the High Court is quite explicit _ 

° f saoh 

ground rights claimed.” acquisition b> pregoription of the under- 

.. y h n ° t S ff Ub i° ldlJudge finds tbab there is no evidence to show hhao 
the plaintiffs 1 and 2 were aware of the exercise of any underground rights 

before 1898 when steps were immediately taken to stop it Two deorees 

n favour of the Rajah for the payment of an annual rent of Rs 22-15 6 

by the Goswamis were put in, in one of which they wer described * 

cultivators, in the other as britti-holders.” ed as 

H . ° n ‘m= mea S r e f°undation of fact the two Judges who constituted the 
High Court have built up the thoory that the Goswamis were tenure- 
holders having permanent heritable and transferable rights. 

When guoh tenure., are treated,” aava PamtAr T “ fv, a a • . . 

tenure-holder with every right that o.iu appertain ,o hi u abort T f' T* 8 *! j he 

i 9 0 a 9 be fixId P a, e ih 9 n P:tha ttUme i9 P ° r<ri ' n ° Qt ' Writable, and traLferable 

do What he likes with it short of altogether debtroyirg778W 0 *, a 

the rights of proprietorship except the name . ^sueh a^ale of the! “ h# V ,U 
rights thoro is no basis for holding that the underground tights have ntf 
as part of the tenure. To hold otherwise would be to toldlhat a tenant in n. 
petuity can nover work mines' beoause they do not belona to hJ 4 ° P91 .' 
that tko landlord oan never work them hftnumA ha hn ® • 9 ^ 0autQ * and 

to enter the land for that p™ CZ orinion a ° d D0 ri 8 h * 

belong to the poemanent tenures " underground rights 

No deoided case was oifced in support of the view of the High Court 
which seems praotioally to ignore the distinction between the mere tenure’ 
holder and the zemindar, and the law as laid down in the passage cited 
from Mifcra s Land Law of Bengal does not appear to quite aocord with 
the viow of Mr Field in his admirable Introduction to the Bengal Regula- 
tious, page 06 , where ho says " The zemindar can grant leases either 
or a term or in poipetuity. Ho is entitled torent for all land lving within 
the limits of his zemindari, and the rights of mining, fishing, and other 
incorporeal lights aro inoluded in his proprietorship.” It would seem 


1060 


karnadhar haldar v. hauiprahad roy 87 Cal 781 

therefore, that Mr. Field did not regard his leMinc* . , 

presumptive evidence of his having parted with hi t r,ghfc as 

r* I- a»»» of l«»s i STS 2 " lM - 

“‘,i ?? H l ° ™! k »ot open rtep tbe lease was granted^ Tb» 

‘^ a Z*L W.TsS£Sg5 ^2 

has been, he must be presumed to bo the o^er'of the „nlrs ^5 
thereto appertaining in the absence of evidence that he ever rf ”*%! 
them, and no suoh evidence has been produced Their r P J l- d Wltb 
hombly advise His Majesty that th. decision of the High "" 

Kt. *” d lhe “»“» S o C „”s r U: a S „d 

Solicitor for the appellants : Edward Dalgado. ^PPeal allowed. 
Solicitor for the respondents : T. L. Wilson & Co. 
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37 Cal. 73' (=14 C. W. N. 878=6 I. C. 444=12 C. L. J. 86.) 

[781] LETTERS PATENT APPEAL. 

Before Sir Lmrence E. Jenkins, K.C.I.E., Chief Justice 

and Mr. Justice Doss. ' 

Kabnauhar Haidar v. Habipbasad Roy Chaddhdbj * 

[13th May, 1910.] 

Injunction—rerpetml injunction restraining execution of a decree nhini^j 

suit against the plaintiff—Specific Bilie / Act (loj 1877 ) ts sI sTfe) prev,ous 

Where the defendant baa not invaded, or threats , * 

light to, or enjoyment of, any property, and there is do aDDrlh^’ * h# P i alotifl ’ 8 
tiplioity of judicial proceedings ro whioh ihe p’aintiS needTAnhW °a ? mul * 
purposa ol establishing or safeguarding his rights or | n , „ ° s “^ eofc6d lor the 

sition of rights or lor preventing the aoquiscion of rightsofTh^r th ® ao ^ ui - 

Htid, that s. 56 of the Specific Belief Aot oonstitu es a f Qt "~ 
way of the plaintiff's au.t for a declaration that manifest bar in the 

lands in suit, and for perpetual injunction restraining Qfc , had E0 fcitle to 

ing possession of the lands by executing his decree defendant from tak- 

Dhuronidhur Sen v. A b ra Bank (1) followed in piinoiple. 

Appa v. Raman (2) not followed. 

[Ref. 6 O.L. J. 56; 4.1. R. 1925 Cal. 233.] 

Appeal by the defendant. 

This appeal crose out of a suit brought bv a landing * 

junotion restraining the defendant from taking possession ofT 8 ^ 30 
the landlord’s estate in respect of which the defendant h a ^? d ! n S ln 
deoree for possession in a suit in whioh the landlord had noth^ obta,neda 
The defendant’s father had long ago purchased a third portion offchnTS’ 
mg, and thereafter had purchased the remaining 2/3rd P portion ^° U ' 
execution. In 1903 the defendant brought a suit against nn« P m 

Banerjee, asking to, pessessiob, t L gJod'S 

el p *‘“‘ *«“>• *"■ ua 1TO ' “ 

(1] (1878) I. L. B. i Cal. 880. (2) (1891) I. L . R. 14 Madi _ ^ 
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dispossessed him from fche holding. In this suit, to which fche landlord 
was not a party, defendant obtained a decree on an appeal to a Subordinate 
[732j Judge, a decree which was affirmed by the High Court, The decree 
was for po^e^on of the holding. The landlord in the present suit, which 
is on appeal, sued for an injunction restraining the defendant from taking 
possession und.-r cover of the aforesaid d.-cree. The Munsif held that, as 
the tenancy was nob transferable, the defendant had no right under the 
purchase. He granted the injunction prayed for, restraining the defen¬ 
dant fiom bakiug pos c ession. On appeal, the Disbriob Judge confirmed the 
Munsirs judgment. On second appeal to the High < ourt, Caspersz J , 
sitting singly, dismissed the appeal. The defendant thereupon hie I this 
appeal under section 15 of the Letters Patent. 


. Babu Biswanath Lose, for the appollant The plaintiffs cannot get 
an injunction because the defendant has nob invaded, or threatened to 
invade, the right to the enjoyment of any property. The case does not 
come under section 54 [d; of the Specific Relief Act. Then, again, sec¬ 
tion 56 (6) is a bar to the suit. There is no fear of multiplicity of'suits. 
The Calcutta case of Dkuronidhur Sen v. Agra Bank (ljis in ray favour ; 
see Mr. Justioe Markby’s remarks in the case. The defendant has, more¬ 
over, been recognised as a tenant by the landlord and now the suit is 
inequitable. 


Babu Harendra bar ay an Mitter, for the respondents. On the find¬ 
ings of fact arrived at bv the Courts below, defendant is a trespasser and 
not a tenant. A multiplicity of suits is inevitable: see section 54 (d) and 
le) of the Specific Relief Act and Woodroffe’s " Law relating to Injunc¬ 
tions, pp. .159, 361. The landlord's right in his property does not merely 
oonsist) of a right to roceive fair and equitable rent! for it, but a great deal 
more. Ho may enhance rent or take Mas possession or derive other bene¬ 
fits in other ways. He can chooso his own tenant and refuse to have 
undesirable tenants The enforced recognition of transferability of a 
holding is undoubtedly an injury which cannot be repaired. The 

ni feb r f0r6 ' oomos _within the meaning of “irreparable injury.’’ 
Lt»3J 1 he question of pecuniary compensation’’ was not raised in the 
Uuits bolow, and on general equities of the caso the landlord should not 
be compelled to acoept pecuniary compensation in return for parting with 
rights or some of the rights olause (e) of section 56 is in my favour. Stalkartt 
v. Qopal Pan'lati .2) and Appuv. Banian 18) are clearly in my favour. 
Lastly, the mere receipt of rent from a mar/atdar is not recognition of 
the tenauoy: Naha Kumari Debt v. Behari Lai Sen (4). 

Jenkins C J. This appeal raises a point of some interest), and not¬ 
withstanding the ingenious argument of Mr. Mitter, I hold that the 
appellant is entitled to suoceed. 

The case arises in this way: the present defendant brought a suit to 
rocover possession of lands from which ho said ho had been wrongfully 
ousted. He obtained a deoreo in his favour for r, covery of possession, and 
that decree was ultimately continued by the High Court. As yet the 
plaintiff in that suit, who is the defendant in this, has taken no steps to 
exeoute his decree, and it does not appear that he has even theartened to 
exeoute it. But the present plaintiffs have commenc'd this suit, whereby 
thoy pray to have it doolared that tho defendant had no title to the lands 
in suit, to establish that they arc not bound by the decree of the Title 

(1) (1878) 1. L. 1! 4 Gal 380. (3) (1891) I. L. K 14 Mad" 425 

(2) (1873) 20 W. R. 1G8. (4) (1807) 1. L. R. 34 Cal 902. 


1062 




VII.' KABNADEAB HALDAB V. HARIPRASSD ROT 37 Cal. 646 

Suit No. 135 of 1903, for perpetual injunction restraining the defendant 

sassr:r by — “ 

tt9 ,r sr » fo ' - w— * 

2 Sfcrwsc&H • 

[734] The case has been argued and t fu 1 1 
upon the basis that the whole question turns upon whatW^h 7 argU9d ~ 
m which the p aiofcififs are entitled to the hrinn^H h ?’u If a t oa?e 
granted to them for if they are not s 0 entitled‘ 1Un u fc whl ° h baS been 
made in their favour would naturally « 0 as thev warn ® ^ 6ciarations 
wards the relief of an injunction. In my opinion PS to ' 
entitled to this injunction The law'is formXhS t pldlnfclff ® are not 
of the Specific Relief Act: and, to beoin with it w 1 “ ? bapber X 

success was to rely on the provision of cla U0 ff ° £ 

to an injunction, that such relief is necessarv i 1Z ^ l' ng the plainbiffs 

there was no ground to apprehend any such mult? P li c i“y P 6 f h aSCQbhab 
has appl,cation to a well-known condition of affairs w£h JSf ? ku , S0 
remote from that with which we have to deal in this else 
though the plaintiffs here would have to brin« repeated suits or f 6 iT 

establishing or safeguarding thei? righto 

of lights by the defendant. If they are right ;„ P m • g ^ a . c< l uislti i°n 

should the present defendant obtain possession it will°h« ‘°e' 
plaintiffs to bring such suit as they may think proper for th ° PeD t0 theS0 
recovering possession. It is unnecessary to "onsXthere f ,° f 
though I would point out that on the facts of this case it is ilr 'u 54 ’ 

■W to. or of. ,„ y propertV F*‘Zr "’P** 

«PP«, S to me alto to con’tiM. . .„S'o ‘ 56 

plaintiffs’ suit: I say so, notwithstanding the decision ° f bhe 

Court m Appu v. Raman (1). I feel as Mr Justice M tb ° Mad ' as H 'gh 
deoidmg Dhuronidhur Sen v. Agra Dank (2)' T-T • } f' kby d,d when 

[735] has already been found d fficuTenough o K f . 396 : “ Ib 
country to a termination, and, if we warn to grant in ‘his 

very much afraid that advantage would b Q S taken of . 1 . nJUnc,;i0 °- 1 am 
prolong litigation very much further. * f bhe preced ent to 

In my opinion, the plaintiffs have failed to est ft hli c u 

br ng this suit for an in unction, and I think the judgment oTm ’w-* 0 

Caspetsz was enoneous. We, therefore, reverse th«T ^ JustlC0 

Appellate Court and dismiss the suit with costs~throighou° ‘° W0r 

iJOSS J. X agree. 6 * 


(1) (1891) I. l. E. 14 Mad. 425. 


Appeal allowed 


(2) (1878) I. L R. 4 Cal, ? 


80. 


1910 

May. 13. 

Latter 

Patent. 

appeal. 

7 C. 731 = 14 
. W. N. 878. 
=6 I. C. 444 
=12 C. L. J. 
86 . 
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87 C. 735*8 LMPEROR V. TaRaNaI'H Ro* CHOWDHRY.* 

I. 0. 693=11 [I th May, 1910.] 

Or. L. J. 694. Cnnfeis,on-A<lmiss,b,lUy oJsluinu.nl alleging , u hctl.cr truly or not 

voluut.tri,—Kvxdcnce Act (1 of 187 2) s 24. J * 


that it ua8 not 


A .t.tement in writing by the aooueed, whioh contains an allacatinn 
[Ref : 81 I 0. 891.] 

.,, T u E u C n US0 ^ , waS ° riginally tried at) the Ordinary Criminal Sessions 

?Qin 0 ^' 8h ?° Urt i by Brett J ' Wibh a B P ec ’ a l Jury, on the 5th Mav 
1910 charged, under sections 19 i/; and 20 of the Arms Act (IX of 1878) 

with having mh's possession or under his control arms and ammunition 

in contravention of seotion 14, and with keeping them secretlv The 

Jury disagreed, three being for oonviobion and six for aoauitta/'TW 

sXKXtx ,“LXrxj"“” d,d 

low* i 3 I s ° f ^ h ° , case ' as alleged b y the prosecution, were as fol- 

H*‘a»?ya3 Sayan's 

thers house, 67 Mamktolla Street, but oontinued'to vi.it rll l h b 
sionaliy. In the first week of May 1908 he took a h„ ! ' ? a ^ endra i oooa - 

asked him to keep it for a few days, alleging that it contained printing m 
tenals. The box was looked and the key was with the accused. The box was 
kept upstairs in Ganendra s room. The accused went there, on the 18th 
May opened the box and took out two revolvers and some cartridges and 

mont uu 0y u Wlth Bhu P endra witnessed the incident and 

mentioned it to his brother The latter then consulted Shashi Bhutan 

viceH P° l* 10 officer of the Cnminai Investigation Department, who ad- 
vised him to inform Mr. Halliday, the Commissioner of Police and 
accompanied him the next day to the office of the latter On he 19 

May Inspector Puma Chunder L ahiri of the same department search^ 

whi Q h h U 1n “h * Ral& S ^ an0 UI 5 der a S9ar0h Warranb ' and seized the box 
whioh, on being opened, was found to contain 1,200 cartridges revolvers 

daggers and instruments for making cartridges. Ganendra was arreS 

and kept in custody, and released the next day on bail Tho 

Ihon .bsoondid, but w«j ulttoatoly .trusted at Benares on the 19th 

» “■« a* and lodg»d 1B in 

He was thon plaoed before Mr. D. Swinhoe OfL nui«f p r A e ;j. 
Magistrate, who held an inquiry into the 

A number of witnesses for th > prosecution were examined on the list 
January 1910; and thereafter, on the 14th March, the prisoner made a 
statement to the Magistrate whioh was taken clown as follows - 

ham, lo S7 M.nitto'ila Stout .i,„ .Stl.g mjuu.i. >' 1 
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[737] Q. What is his name? 

in and under treatment Fn^’o^S^llew^on dpa ^ 3ub ' Dapuliy ’ 3 Gour(: ’ wh9Q ha waa 
mauager ■ f ibe Csauo Bnaudar student's 1 7* p °“ 0 ,ab,Ura 0nu ’ Q nutb, the 

me h 3 a fri>nd t ai a tin box a .nr-i nin t ° °° V' 4 , G ege Sc l uare - H* req jested 
whioh hs wishei me to keep for him for Hh ' r pre * 9 m * ,eriala wa3 W1 h him 

baoi after w.at time After I II a ,° r W0 ° a cocd fci - be ivouli take it ^ lvIb ' 

to kep the box with me SS ,efll " 0d Mm ’ 1 COQ50Qted 37 D 

him to his house H- tnnb « 1,- \ 1 fla 1 bef ore. Afterwards I walked with V 7dfl =8 

0 *me with me as far as Col’eH° ^ ^ b 01 ght down the box from up ta«r<*. mid he 1 C# 653 -H 

dra Nath Sircar at 4 Raja*. Lfne audToldh? i* WeQt ,° S '° b 3 ofl,ce 1 ^ 0t ^nea- L • *• «9* 

and he squired w at tie ootf \ m 1 W " Dfc r ed :o ««P !he b,x .a his house, 

materials inside belonging t . a friel If 9 b °* * 6 . r ? . 1 roplled 'hat th re were pre-i 

“ a o*y or two. Ab°u 8 9 f M oe the in h n ! " f Wi “ b0 ta eQ baob b >' him ^th 
house downstairs in the presence of mo her’’man"tk!! r^® b ° X t0 Gacendra »>» his 
I know him by sight. Then l left ; a r-. G rj.' ~ J boin ^ pesonally do not know, 

box was not wi h me, but with [ abittra Thi '\. f, *® rned t homa Th ■ key of the 
unempl ,jed I was -o busy 1 ok n fn Ih , u® box l Exh,b ‘U) Then I was 
Ou the 18th May 1901, at 7-iO I * pJnLT't that 1 f ° rgot aU about tbe bor - 

at 67 AJamkiolia and asked m" two refum£ bor'T^t 0 u“ #t me at ra ? hou96 

near his house, I would i oint it out -n i , e tu n U pi k>. h i® b °f wa9 a hDase 

the box . ud tate aTa, tw 0 r o oW r r T*,™ ■ key “ r^ d m ° to ^ hVnlog 
and said “kindly lake away you ox ” Than T' 1 8 ‘i" 8 , 1 h 0 *!? 8 ' 1 w “h folded hauls 
You are throwing me in such a condition wl . >™ 19 g0 n ® 011 > D *■*>■ 

Pabi.tra said. - I have hear that mv hn„7 u\'* " L ° fr ' eod of mi “ 1 ' h0r8 ” Then 
away the box to-day. i shall t,. ke iAhe jJtT b ®m S u ear0 t ‘ d f ° 1 do not hketo take 
trated with him. Teen I t ok the irom 1 J ,hktrs Tb ^ n d . b-! ? ame aE g y and remons- 
Gane dra’s house np-tairs into Ganaodra’s' m tu ' Wb ’ lcs truot?d me and went to 

open, d it and took out t wo »voly.“ oo.srsd ^ ' r °°“' whare , the bo * I 
the oontenta of tbe box and nn fn fv, 0 ^ WlfcQ paper. At that time I did not see 

air,, i ».d. o..,^ fSSLJW 1 i° wb “ “ *»- 
b, “" 1 

iQ,, . “ 0 acous fd tihBn relatod about is going to the Pol : oa Cnnrf- on fh 

r:.. °i £*? S • '^E /‘HH? 

wheu n warrant was issued I shoul< a-irrorfifir Bt T * *? G Ra d T he f ld not kcow ftrd 
in Odiloutta. Atihattime I was Infnnno^ 'Vi *. lu ^ . tbl8 wa ^ 1 *** hid?n« myself 
Na-ecdra Nath B« se and others held a m V* Pa bittrik Dutfe, Kartick Dutt and 

TeU Caloulta m “ ^ Katti ° k St00d f °' WJtd fcoCdons80 - G “ hiring this° ifa^awa/and 

fli e M t Sr.ri s und li 9 “s i o“ ss «Tji o1 his / h r , st fr “ Bm * res , h,s 

city and continued:] ass as^nat.on, and his ultimate return to the 

In Ohaitro 73i6 l returned to Benar#!* r f«n :ii ^ 
house of my eister. Harimati Dabi B On the U/il nr Dd T 8 * 3 1 bedridden in th ° 

Mukeijes arrepted me in her house and brouehf D0O0mb 0 ^, 3 909, thandi Das 
here on the ilst when T was pkced a before°th 8 e h Co m urt dOWn *° Cal ° Q ‘ ta: We reaoh8d 

I was told by Purna Babu that my sister hes been nQ _ .. 

ana a subpoena ha* been sent aqaioat h-rto Benares. On hearinrT^- 100 ^ 11 !. tbia - 0a8e 
Brahmin purd,<nashin young lady wo »li be draped ,* n *. T D f <bla ' a 

»aw the Commissioner and Dupu* y^ornmiss^mfe^c? PMleA 1 !' aQxioua 

day, f 11 at their feet ard requeLd ThTI ^fn /° llCe ’ and ** In » fcha * very 
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,.w me in the jail and got tb* w.itti tgafna. 

X S° —‘L he inform'd, t 

ask fot mercy. 

Q la fcbe etat.eraent made by you voluntarily? 

A. I would not have made this etatemont had 1 not been Presaed^by rutne 

SiS£-W^i:Sa-:‘^»s 

had no con eotion with the a.eooiation of any oonepuatore or any sooiety 
belonging to auy oonspiraoy. (8d-) D Swinhoe—U-3-10. 

Accuse 1 asks that this statement should not be shown to his counsel, or pleader 
for the prosecution, or to the p.ess, as if it gets out he has made suoh a statement, he 

W ‘ U b3 kiU)J "' (8d ) D. Bwinhoe—14-8-10, 

(Sd.) Taranath Roy Cbowdbry34-8-10, 

On the 16th Mar oh the accused rettaobod the above statement 
altogether, and filed another statement before the Chief Presidency 
Magistrate, alleging that on tho 2lsb, December 1909, Purna 
Chunder I abiri asked him to make a statement and [739J promis¬ 
ed bo ss’.vo him, bub ho refused to do so; that on the 12th January 
19,0 Lahiri again told him that if he had made a statement they 
would consider whether another oase against him under section 121 of 
the Indian Penal Code, would be proceeded with or not, but he again 
declined; that on the 17th January Lahiri saw him in the Presidency Jai 
and tried to induce him to become an approver just like one Panna Lai 
Chabberjeo who has been given Us. 3,000, and that on his refusal Lahiri 
threatenol him. The accused further stated that on the 9th March Lahiri 
informed him that his sister had been oit«'d as a witno^s, and would be 
brought down and kept under police custody until the case was over; that 
on tho 10th he was taken to Lahiri, the Deputy Commissioner being then 
present, and Lahiri told him to write out his statement, and ho did so on 
condition his sister was not. cited as a witness that Lahiri diotated and 
ho made notes from which his statement was subsequently written out; 
that on bho 11th ho saw Lahiri and the Deputy Commissioner at No. 2 
Coriidor, and added for.no words to the statement at tho request of the 
former, who als? asked him to make the same statement before the Magi¬ 
strate ; and that on tho 11th Lahiri asked him to make the statement 
according to his instructions, and bo request the Magistrate not to supply 
any one with a copy of it, and that the summons on his sister would then 
he cancelled. II > concluded by saying that he never say the tin box 
before ho came bo Court, and that he falsely identified it on the former 
occasion under Lahiri’s direction. 

Some other prosooution evidence was taken and the prisoner was 
subsequently committed to the High Court. 

Puma Chandra Lahiri was examined at the trial and admitted tbaj 
ho saw the prisoner on tho 2lsb December l u 0 *, the lifch and 17th January 
1910 alone, and on tho 9th, lOMi and 1-ith March with the Deputy Com¬ 
missioner, bub ho denied that he ever promised or induoed or threaten 
ed him, and stated that bho Dupuby Commissioner also never i 
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examination he stated that on the 2 .st December he asked t,hl‘ , - 

o make a statement, and told him that if he did so i “wouid *' P ■„ ~ 

fa" he^as I h ii°ty m£anin ^ tbat bo desired to know-how *• a 

h„e told 

retrain from proceeding with ,t. Totto Oonrt’h. t££°“' 8 ” 2 
his sistn, would not b. cited „"C " ba < “ d * a 

Mr, feggart, Deputy Commissioner of Polioe who was alcn 

ed at the trial, denied that any inducement threat or nrnmic u j a ? 1D " 
m ade to the prisoner. He said that the piSner had 

the 9nh and 14th Maroh, not to cite his sister as a witness but th V 
(witness) told him that he had no power in the matter. b ‘ h h ® 

1 he statement of the accused, taken by the Chief President 
Magistrate on the 14th March, was tendered in evidence and objected“m 

... N ' C ' Sew ‘ £or th0 P ris oner. The statement is inadmi«iku 
the Magistrate did not comply with the provisions of sections 164 ’and 
364 of the Criminal Procedure Code. There is no certificate Even if it 
is not a confession it is inadmissible. A statement by the accused net 
amounting to a confession, can only be taken at the close of the evidence 
for ti.e prosecution not in the middle of it: see section 209. Sections “o 9 
a nd 3 U only enable the acoused to explain circumstances in the eviHan^ 
against him, and not to make incriminatitg statement? If the a « nn c P i 
makes a confession during the inquiry, it can be receded under secS 
164, otherwise the Magistrate should tell the accused to wait tilt h! 
prosecution has dosed and then to make the statement If the * a 

Ptatda guilty in an inquiry pr.linbnary to toM.SS 

can-not [741] accept the plea till the eud of the mosecuHnn n ^ 

Empress v. bhatrab Chunder Chukerbutty \1 1 at pages 713 7 i 6 " 7{7 ^he 

confession ,s net voJuntary. It appears on the face of the document £ 
it was made in consequence of inducement relating Ik ? d ™ 
against him: see section 24 of the Evidence Act ’ | 6 Proceedings 

( 2 ) and Queen Empress v. Uzesr (3). Section 287 of the Cndn^T ^l % 
statements taken under sections 209 and 34 < but this d ! refers t0 

made under the latter sections. If it is inadmissible t n L WaS not 
rejected now, and not put to the jury: I?eg. v. Garner ( 4 ). ° Ught t0 ba 

The Standing Counsel (Mr. Ali Imam) for f-.h^ • L 

Mr. Hume Public Prosecutor.) The Statement is admissible’ unde^^ h 7 
287 of the Code. It is not taken under sections 209 and 342 h r , S9ofe ' on 

seotion 255, and is admissible under section 267. The evidenced ^ 

Teggart and Puma Chunder Lahiri shows that no induceme nt b/h?Lf 
prom^e was made. The statement was made voluntarily ’ at ° r 

Woodroffr J. Iam not satisfied that the provisions of the rw 
n al Procedure Code allow she statement made by the aco used^oTo 

(1) t!898) 2 0 W. N. 702. (8) (1881) I I, K^rTrvT^r 

i2l (1879, I. L. R. 2 All. 260. (,, (.848) 1 D, C <j0 M 
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admissible Apart from that, I am nob dear that the statement oan be 
taken bo l a a voluut&ty sbabemeub, for the same document contains an 
allegation 'whebh r true or not need nob now be consideredj that the state¬ 
ment is not voluntary. I must, therefore, reject it upon the objection cf 
the learned counsel for the defence. 


37 Ul. 742 ( — 14 0 W il 914^6 1. G. 606). 

[742j LETTERS PATENT APPEAL. 

Before Sir Lawrence E Jenkins , R.C.I.E., Chief Justice, and 

Mr. Justice Doss. 

Nabin Chanlra Shaha v. Kula Chandra Duab.* 

[z5th May, 1910.] 

Landlord and Tenant—Occupancy raiyais—Enhancement of rent—Prcof of rise in price 
of staple J'od~cr.ps, huio nscerta.ntd und Coti'i's liut'j m U-e matter- P'Cvaili'Q 
rate jur similar .and ,n sumo or neighbouring villages with sarr.c advuntagt s— 
Bengal icnancy Act (VHL oj lbS5) ss. 20, 3u, 32, 33. 

Ia a Bait for eahaLcement of reat uader 9, 30 of the Beng l Tenancy Aot.it 
it) the duty ot tLo court to refer to the price.liuts prepared unv,er s. 39, 
whether the parlies to the suit produce these or no;. 

It is right and proper that the Civil Court, in direoting a looal investiga¬ 
tion under a. 31 b), should indicate to the officer holding the investigation 
what it ia that tho Court preoist ly requires. 

Where the Court is satisfied t;at all tho rent in tho village should be 
excluded from ooLSidorat on in hading out the prevail ng rute in tho village, 
beoaur-e it is fixed in a made whoa ooutrave.es the provisions of s. 49 of 
the Bengal Tenancy Aot, then au enquiry should bo d reotect whiou will bring 
to light the prevailing rate cf rent pa d by ocouf-.no.> run/a/s for lacd- of a 
similar description and w.th similar udvantug.s iu tho ntighbouting villages. 

[Ref : 91 I. C. 734 ; 86 l. 0. o33 ] 

Letters Patent Aipe*l by the plaintiffs, Nabin Chandra Shaha 

and others. 

The plaintiffs instituted suits for enhancement of rent of the defen¬ 
dants, who were occupancy raiyats , on the ground of their holding at a 
rental below the prevailing rate and of the riso in tho piioo of staple 
ford-orops. lb vas alleged that the last previous enhancement in the 
case of most of the ether occupancy raiyats of the plaintiffs (or lands of a 
similar description and with similar advantages in tho same village or in 
neighbouring villages was from annas )3 odd to Re. L-4 per bigha, and 
that these tenants had been paying at that rate for over twelve 
years. Thoie wore thiee separate local onquuies [743] by three 
rovenue-oificeis, all of whom came to tho conclusion that the pre¬ 
vailing rate was Re. 14. The Munsif held that the reports of the 
revenue-offioers weie insufficient, as it did not give the prevailing rate of 
the village in question, the number of tenants, and the rates paid by them. 
He further hold that as the enhancements made by the plaintiffs con¬ 
travened the provisions of section ‘29 of the Bengal Tenancy Act, they 
could not be taken into account in hading the prevailing rate, and he, 
therefore, refused to rofer the matter again to the revenue officers. With 
reference io the rise in the pr oo of staple food-crops, the Munsif held that 
the oral evidenco was unsatisfactory and could nol be relied upon. In 

‘Letters Patent Appeal No 134 of 1909, in Appeal from Appellate Deorte 
No 741, oto. of 1906. 
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dSn on^eTl' ^ ** 

In oonneotion with the rise in the price T a ^ pr6Vailin ° ra60 ‘ 

the Munsif might have properly re^rrrll L SV 0 0 '^ 5 ' h n he:d that 

K? ^hT 9 Courts Sm 

c£ the Charter ' thereUpon ’ prtferrc d this appeal under seetion 15 = 6 1 C ’ 

Dr Sarat Chandra Fasak, for the aDnallAnt-q pu fl \,u •* j . , 

an erroneous procedure in deciding tho n n?r t , 0 ^ unsl adopted 

they are produced by the Darbies nr nnf ru • t e !? r 1 thQ sfes wtlefc ber 
e»d to oil'M.Z.Z pnJs^'T^ “ ““ L ? isl *“" 8 

enly to show that on.ty is to ™"L i„ ,h. ■'"! “ “ tois3iW ‘ l 

taaes anrlntH^J a • nei |hbounng villages with similar advan¬ 
tages and ot the same description. La<tlv I cnninnA h.„* , n 

res rx p.id Dote th * ksi 

?J7° “rr 7: —“Ssi ssr 

ss tbs r “ ss p “' d * - *«*» ot ,fr°” 

motion ■*-“ *» e»l.eooem.ot of root o.de, 

and that deoreo of dismissal was confirmed"” tbetower Appelltt M p Unsl l’ 
wi,h the lower Appall..,” 

level*- pras8bi *»“' k »«>»“«ss 

-U^tSSl <“ entnnoe- 

th. prey.,li„6 „t. paid by oaoopanay rJjJ, foj lLd of a s“ itod 

villages and that there was no so^TYolT iJr 

at so low a ra t e ; and, secondly, that there has been a !u g 

average local prioes of staple food-oropn during the currl™ < tu* 
existing rent. Both these grounds in n, a 6 °nrrenoy of the 

courts the plaint ffs failed to establish. I will E°wifch wf* ^ 
ground first, and will consider whether the Courts hav ^ S0oond 
an error in the finding that the plaintiffs had notmade gooT’L^T^ 

staple food-crops. The solution of this questi^is *lobf found ^ °V^ 

9 of, the Bengal Tenancy Act. By seotion 3j of the Aot it 

hat, when an enhancement is claimed on the ground of a' ric . provlded 

°“ rt *«««. p* 2°%' *«T££5 
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10 , n period immediately prooeding the institution ot the suit with [749] 

V the average prices during such other decennial period as it may 

- appear equitable and practicable to take for comparison. bection d9, 

Letters clause-1J provides that “the Collector of every district shall prepare 
Patent montl hly, or at shorter intervals, periodical lists of the market prices of 
’ staple food-crops grown in such local areas as the Local Government may 
37 C. 742=14 (rom time to timo direot, and shall submit them to the Board of Revenue 
0. W. N. 914 for approval or revision." By clause 4, it is enacted that the price list 
=8 I. C. 806. s h ft j| w hen approved or revised by tho Board of Revenue.^be published in 

the official Gazette." By clause fG) it is provided that "in any proceed¬ 
ings under the Chapter for an enhancement of rent on the ground of arise 
in prices, the Court shall refer to the list published under this section, and 
shall presume that the prices shown in the lists prepared for any year 
subsequent to the passing of this Act are correot, and may presume that 
the prioes shown in the lists prepared for any year prior to the passing of 
that Aot are correot, unless and until it is proved that they are inoorreot. 


Now, it is not suggested that the Munsif ot the lower Appellate 
Court referred to these lists, nor is it disputed that such lists do 
exist, and therefore it follows that in this suit, whioh is a preoeeding 
under Chapter V, the lower Courts failed to make that reference whioh 
was imposed upon them by tho terms of the law. Therefore, there has 
been an error of law which entitles tho plaintiffs to come here and ask 

that it should be corrected. 

Next, 1 shall deal with tho point that the Courts have erred in so far 
as they have failed to give effoot to tho appollants' contention that the rate 
of rent paid by the defendants is below the prevailing rate paid by 
ocoupancy raiiats for land of a similar description and with similar advan¬ 
tages in the same village or in neighbouring villages. It appeared to the 
Munsif that the prevailing rate of rent could not be satisfactorily ascer¬ 
tained without a local enquiry, and so th9 Court directed a local enquiry 
to be held under Chapter XXV of the old Code of Civil Procedure as allowed 
by seotion 31, olausofbj of the Bengel Tenancy Aot. It seems that three se¬ 
parate enquiries (.746] were held, and till the Munsif was not satisfied with 
the report that ho got. Apparently, however, he did not think it neoessary 
or proper to direot a further inquiry. As we have determined that the 
appellants are entitled to suooed on tho ground of an error in relation to 
the objection that their contention as to a rise in prioes has not had effeot 
given to it, I think it is legitimate, in the oiroumstanoes, for us to inter¬ 
fere in this part of tho case too, and to point out the error into whioh the 
lower oourts have fallen. I am not going to enter into the question as to 
whether the Munsif has oorreotly read the last report whioh was made to 
him. I will assume, for the sake of argument, that he has oorreotly read 
it. But on this assumption he should have passed a further order indicat¬ 
ing clearly to the revenue officer what precisely it was that he desired to 
be formulated in the report. The revenue offioer can hardly be expeoted 
to know tho requirements of the civil Courts in this respeot, and it is right 
and proper that the civil Court, in dirioting a local investigation, should 
indioate to the officer holding the investigation what it is that the Court 
precisely requires, and I think it will be the duty of the Court to pass 
suoh an order now, in oase the lower Court is satisfied that the present 
report is not sufficient for its purpose. It is said that tho present report 
does not furnish materials on whioh there can be au enhancement of rent 
by reference to the prevailing rate in the village, and it is said that no 


1070 


VII] 


Jaganath o mohiaddin mirza 


37 Cal. 748 


1910 

MAY 25. 

LAI r j K&B 

P.a'J > Nt 

appeal. 


XofTent infh« rai i Shed whioh t could giveQ those materials, because the 

fcr the purpose of enhancement., inatmucb as it is a mte of rent, fixed in 

iT^or 6 ^ 01 tbe picvis,0Ils of the B ™8»1 Tenancy Act. Whether that 
not is a questicn of fact on which we cannot, in second atmeal 

dutyTthe (V? u??' But turning that it is so, then it would be the -L_~ 
reference to the ° d , n , ect a local ’“vestigation as contemp'ated, with 37 C 742=14 
tion mevailc th ®“ bi e bboui ' D « villages in regard to which no such objec- C ' W. N. 014 
rent in ti m it comesto this : if the Court is satisfied that all the " 6 L C ’ 606 ' 

fixed in a fboidd be excluded from consideration, because it is 

n« K hTr° CJ Ac l’ ^ Should TdVi5»SoE „, 

vUltges ^ d6S0ripti03 and witb similar advantages in neighbouring 

Mr Tn- r6S r lt tb6D ' S , ^ disa 8 reeiu f. as I do, with the judgment of 
Mr. Justice Caspersz, 1 hold that the decree of the lower ADoeilate Court 

t^ & thQ 1 60U /’f and sbouid be£et asid6 > and the case should be sent back 
to ths Munsif for rehearing in the light of these remarks. 

the « if 3 apP0lla ° tS , wi11 gtt tbcir costs in tb e High Court, that is to 

bfi f® eennected with the hearing before Mr. Justice Caspersz and 

b IhishSe ‘r T .fi e costs in the lower Courts will abide the result 
1 his judgment will govern the other two appeals 

Dosb J. I agree. 

__ Appeal allowed ; case remanded. 

37 Cal. 747 (^6 I. C. 37'.) 

APPELLATE CIVIL. 

Before Mr. Justice Brett and Mr. Juitice Skarfuddtn. 

Jagannath v. Mohiuudin Mirza * 

[28th April, 1910,] 

Putnr Tenure—Putni Regulation (VIII of ISIS) s 17 rl (A s , 

Arr.ars previous to the Current year for lhlchtke' tle^nin °4 

debt—Bengal Tenancy Act (Vlli Jf l 885 ) 65-First Charge P iace ~ P ^nal 

Under the Putni Regulation, VIIi of i«,q a - 17 „i . .. 

of rent claimed are for balances due forLioie prior to° ? rGMi 
lor which the arrears are due when the sa.eTe held In ? . / ear 

year, or prior to the year prooeeding if the sale bn bnld “ ldtUe oI fch « 
meat of the following year these balano » m ‘? 8 00 miue “°e. 

aa 6 ren^^e^overa^e ^nd^r prcwisions^of'the'TenanV^f^ ^do'ot 

have ° Ma 65 ° f tha TeJncylet*' wout ‘j 

Muhhe ^ *>» ( 1 ). oommen'ed on and 

[Diet: 22 C. W N. 181; 19 C. W. N. 1001; Fol; ,16 C. W. N. 804.] 

Seoond Appeal by the plaintiffs, Jagannabh and others 

, . J*"? appeal arose out of a suit brou ght by the plaintiffs against the 
defendants to recover a pertain sum of money as the surplus sal e B prooeeds 

H Bm*; i ^PP eal { ' om Appellate Decree, No, 1251 of 190', again it the deores of Pa 
Hamilton, District Judge of Purneah. dat.d -arch 6, 1908, oonfirjiine tharf™*?' 

of Nogendra Nath Das, Subordinate Judge of Purneah, dated Sept, XG, ^907 80t * 8 

(1) (1902) 6 C. W. N. 794. 
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of the Mini mehal named Kalughat. Th 0 ancestor of the defendants 
second party, one Rahaman Buksh. held this putni mehal under defend¬ 
ants first party. Rahaman Brush mortgaged the putni to the ancestor of 
the plaintiffs by a bond dated the 3id of Deoember P97. On the -th of 
March 1905 the putni mehal was sold in execution of the mortgage deoree 
which the ancestors of the plaintiffs had obtained and was purchased by 
them The salo was confirmed on the 15th of May 1905. Meanwhi e, 
the putni rent due to defendants first party for 1312 M. S. having fallen 
into arrears, the zemindars brought the pttcji* to salo unde Regulation 

VIII of 1818, on the 15th of M»y 1905 Ost of Jeyt 1313 M. S.J. After 
deducting the amount due as rent for 1312 M. S., there was a surplus of 
R«, 1011-5, which was kept in the name of defendants second party. 
The plaintiff's applied to get that money, but their application was refused. 
They brought a suit against tho defendants first party for declaration of 
title and for recovery of the sai 1 money. The suit was decreed on the 
8th of August 1 905. Thu defendants first patty brought a suit for the 
rent of the putni mehal for the period prior to 1312 M. S in tho court of 
the Munsif at KishengaD), and bad got the money attaohed betore judg¬ 
ment, Later on they obtained a deoren. '1 he plaintiffs endeavoured to 
execute their deoree, but found that defendants first party bad attached 
the money. The plaintiffs then moved ibe District Judge to issue a 
notioe against the defendants first party. On the 20th of D<cemher 905, 
it was decided that the latter was entitled to a rateable distribution 
along with the plaintiffs. They appealed to the H'gh Court [749] 
against this order, and the appeal was dismissed on tho ground that no 
appeal lay. Henoe this suit was brought by the plaintiffs. 

The defendants pleaded, inter alia, that the surplus sale-prooeeds 
were entirely due to them and not to tho plaintiffs, as the rents for which 
these defendants had obtained the deoree was the first oharge on the putni 


mehal. 

The Court of first instanoe holding that the plaintiffs were not on- 
titled to any part of the surplus sale prooeeds before the amount due to 
the landlord defendants wore paid, gave the plain iffs a deoree for the sum 
whioh was left after payment to the landlords. On appeal, the learned 
Distriot Judge affiimed the decision of the &TSt Court., on the ground that, 
“ un do r seotion 17, danse (3; of Regulation VIII, the putnnlar is entitled 
to the balance of the sale-prooeeds, provided that the salo be at the com¬ 
mencement of the year following that for the rent of whioh the pH rv» is 
brought 1 1 sale The. sale, took plaoo on the 1st Jeyt 1313 M. S. U5th 
May 1905;, that is to say, on the first day of the second month of the 

Mulki year whioh begins from Bysaok.” 

Against that deoision the plaintiffs appealed to the High Court. 

Babu Naliniranjau Chatterjee (with him Babu Nanaa Lai banerjee), 
for the appellants. The Court below has put a wrong construction upon 
the provisions of section 17, oltvuso c) of Regulation VIII of 1819. Tho 
zemindar is not entitled to get the former balanoe, ».c„ any balance prior 
to the period for whioh the sale uuder the Putni Regulation took plaoe, 
from the prooeeds of the sale. Suoh balance is a mere personal debt of the 
tululidar, and must be reoovered in the same way as other debts 
by a regular suit,. The zemindar has no oharge upon the surplus sale- 
prooeeds. The mortgaged property having been sold under Regulation 
VIII of 1819 for arrears of rent, the mortgage lien under section 73 of 
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the Transfer of Property Act was transferred to the surplus sale-prooeeds, 
and the plaintiffs were entitled to the sale. 

Babu Satis Chandra Ghost (for Babu Hemendra Nath Sen), for the 
respondents. The zemindar had a charge over the [750] surplus sales 
proceeds. No doubt the decree was for the balance of the period prior 
to the year for which the putni sale took place, and it might be a mere 
personal debt which oould not be summarily recovered under the pro 
oedure prescribed by the Putni Regulation, yet it might be a charge on 
the ta J uk, and the taluk might bo sold subject to it Section 65 of the 
Bengal Tenancy Act applies to the case. There is no conflict between 
section 65 of the Act and section 17, olause (o) of the Putni Regulation : 
Peary Mohan Mukhopadhy a v. Sr eeram Chandra Bose (1). That being 
so, the plaintiffs are not entitled to the surplus sale-prooeeds. 

Babu Naliniranjan Chatterjee , in reply. 

Brftt A*r> Sha hFUPDi n, JJ. The ancestors of the present appel¬ 
lants held a mortgage, dated the 19th Aghrayan 1305 M. S. (3rd December 
1897), executed in their favour by one Rahaman Buksb, the ancestor of 
the defendants second party, by whioh the putni mehal Kalughat was 
hypothecated for payment of a debt. The ancestors of the appellants 
brought a suit on the mortgage bond to recover the debt, and obtained 
a decree, and, in execution of that decree, the putni mehol was put up to 
sale and was purchased by them on the 8th March 1905. The sale was 
confirmed on the 15tb May 1905. Meanwhile, the rent duo on the putni 
by the defendants second party to the defendants first-party, the zemin¬ 
dars, for th^ year 1312 M. S. had fallen into arrears, and, in consequenoe, 
the defendants first party brought the putni to sale under Regulation VIII 
of 1819 on the 15th May 1905 The putni was sold, and, after deducting 
the amount due as rent for l 312, there remained a surplus of Rs. 1,0 i 1-5 
which was kept in depo c it in the names of the defendants second party. 
The present suit was brought by the plaintiffs appellants to recover that 
sum of money as representing the property which had been purchased by 
their ancestors in the execution of the decree obtained on their mortgage 
Under the provisions of section 7^ of the Transfer of Prope ty Aob, the 
charge which the mortgagees [[781] had on the putni mehal was trans¬ 
ferred after the sale to the sale proc^e is, and the plaintiffs, therefore 
claimed to be entitled to the sum of Rs. 1,011-5. as representing the 

oharge which they had under their mortgage, and the property they had 
purchased under their decree. When the plaintiffs whent to execute their 
decree, they found that the defendants first party, the landlords, had 
attached the money in execution of a decree obtained by them for rent 
due in respect of the put d mehil for a period prior to 1312. The plain¬ 
tiffs’ case was that the defendants first party had no right to atbaoh that 
sum of money for the arrears due prior to 1312. 

The Court of first instance gave the plaintiffs a decree for Rs. 99-5, 

being the balance out of Rs 1 011-5 which remained af'er deducting the 

sum olaimed by the defendants first party as rent due to them for the 

period prior to 1312. The plaintiffs appealed to the lower Appellate 

Court, but the appeal was dismissed, The plaintiffs have now appealed 
to this Court, 

The first question which we have to decide is whether the learned 
Judge was right in the interpretation whioh he has placed on section 17, 
clause 13) of Regulation VIII of 1819, the Putni Regulation. The learned 

(1) *11902* 6 0. W. N. 794, 
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Jud^e appears to have held that, under seotion 17, olause (3) of Regula¬ 
tion VIII of 1819, the zemindars are entitled bo the balanoe of the sale- 
pr O c 0 )l‘\ because the arrears were due for a year preceding the year for 
the arrears of which proceedings had been taken under the Putm Regu¬ 
lation. That, however, does not appear to us to be a correct^ interpreta¬ 
tion of the section. The seotion distinctly provides that . no former 
balances, beyond those of the ourrenb year for of that immediately 
expired if the sale be at the commencement of the following year), shall 
be included in the demand to be thus satisfied. Such antecedent balances 

if the zemindar shall have omitted to avail himself of the process within 

his reach for having them satisfied at the time, will have become, in fact, 
more personal debts of the individual taluktar , and must be recovered in 
the same way as other debts by a regular suit in the Court. Section 17, it 
may be mentioned, lays down the rules for the disposal of the procee s 
[ 739 ] of any sale made under the rules in this Regulation. In our opinion 
it is clear that, under the terras of clause (3) of, seotion 17 of the Putni 
Regulation, the landlords had no r-ghb to have the arrears of rent due for a 
period prior to 1312 paid out of the proceeds of the sale of the putm mehal 
lb has, however been contended that, under section G5 of the Bengal Ten¬ 
ancy Act, the landlords have the first charge on the tenure, and that in 
consequence, they are entitled to priority over the plaintiffs in recovering 
the money due as rent under that oharge. For the appellants, it has 
been argued that seotion 65 of the Bengal Tenanoy Act cannot be held bo 
give to the landlords the first ebargo on the sale-prooeeds of a putm mehal 
for arrears of rent due beyond those of the ourrenb year in which the sale 
took plaoo, or of the year which had expired if the sale took place at 
the commencement of tho following year, inasmuch as, under the provi¬ 
sions of section 17 of Regulation VIII of 1819, such antecedent balances 
are expreMy declared to be recoverable only as personal dobbsof the land¬ 
lord. In our opinion this view is correct, and as wo interpret section 17 
of Regulation VIII of 1819, section, 65 of the Bengal Tenanoy Act gave 
to the defendants first party, the landlords no right to recover tho rent 
for the years previous to 13 1 2 as being the first charge on the sale pro- 

coods. 

It has, however, been argued on behalf of the appellants that a 
different view has been taken by this Court in tho case of Peary M)han 
Mukhopaih\*a v. Srecram Chand*a Bose (11 There tho learned Judges 
expressed the opinion that thero was no conflict between section 65 of tho 
Bengal Tenancy Act and seotion L7, olause (3) of the Putni Regulation. 
Thelfaobs of that case are different from those of the present case, in that 
in tho case referred bo, the purchaser of the putyii taluk bas purchased it 
in execution of a rent deoree, whereas in the present case, the taluk was 
sold under tho provisions of Regulation VIII of 1819 That case, there¬ 
fore, oan have no application to the present case. But wo may observe at 
the s ime f>me that we regret we are unable to agree with tho learned J udges 
who [7631 deoidod that case in holding that thero is no conflict between 
seotion 65 of the Bengal Tenanoy Aot and seotion 17, olause <3 of Regula¬ 
tion VIII of 1^19. In our opinion, in a oase like the present, where the 
arrears of rent claimed arc for balances due, as explained in seotion 7 0 
the Putni Regulation, for periods prior to the ourrent year for whioh the 
an oars ate duo when the sale is held in the middle of the yoat, or prior to 
tho year preceding if the sale bo held at the c ommencement of the follow - 

— 6 0 w N< 794 
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ing year, these balances must be treated as personal debts recoverable 
under the ordinary procedure for recovery of debts, and not as rents re¬ 
coverable under the provisions of the tenancy law, and that, in such a 
case, the provisions of section 65, of the Bengal Tenancy Act would not 
have any application. We therefore, hold, disagreeing with both the lower 
Courts, that the plaintiffs are entitled to claim the surplus c ale-proceeds 
as representing the mortgage debt due to them and the property which 
they had purchased in execution of the mortgage decree, and that the 
defendant first party, the landlords, have no right to recover from these 
sale-proceeds the previous balances of rent as being a first obarge on 
those proceeds. The result, therefore, is that the appeal is decreed, the 
judgments and decrees of both the lower Courts are set aside, and the 
plaintiffs’ suit is decreed with costs against the defendants' first party in 
all the Courts. 

Appeal allowed , 


37 Cal. 754(= 12 C. L. J.252 - 6 1. C. 516,) 

[754] APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Garnduff. 

Harihar MukeivJI v . Harendra Nath Mukerji. 

[10th May, 1910.] 

Receiver-Succession Certificate—Possession of property by Receiver icithout si ccession 
certificate—Succession Certificate Acl (VII oj 1S>9) ss. 4, 8 cl. ( c ) —Sucessicn (Pro¬ 
perty 1 robection) Act (XIX of 1841)— Succession Ait (X of 1861) s. 190— Hindu 
Wills Act (XXI of 1870)— Probate and Administration Act (V of 1881)— Indian 
Securities Act (XIII of 1886) ss 3 $ub-s i2) 6 sub-s- tl) cl (/). 

The poaition of a Receiver appointed by a Court is analogous to that of a 
outator appointed under Act XlX of 1841, who is a person claiming to be 
entitled to the effects of the deceased person whose estate he is appointed to 
manage. 

Babasab v. Narsappa (1) referred to, 

The Reoeiver ordinarily is not the representative or agGnt of either party 
to a suit in the administration of the trust, but the appointment is for the 
benefit of all parties, and he holds the property for the benefit of those ulti¬ 
mately found to be the rightful owners. 

Jagat Tar mi Dasi v. Naba Gopal Chaki (2), Corpora t: on of Bacup v Smith (8)' 
Portman v. MiU (4), referred to. 

In the absense cf any provision in the Hindu Wills Act (XXI 1870) and in 
the Probate and Administration Act (Vol 19S1) “that no right to the property 
of an intestate can be eatablished unless udministration had been p.-evijusly 
granted by a competent Court.” the Reoeiver appoints*! by Court is ‘competent 
to take poa ession of the securities aul moneys without a certificate under 
seokion 4 of the Sucesaion Certificate Aot; but regard being had to tho provi¬ 
sions of the Indian Securities Act 18t6, and seotion 3, sub-section (2>, seotion 
6, sub-section (1) clause (/), and seotion 8, clause (c) of the Succession Cert fl- 
oate Aot (VII of 1889,, a Succession Certificate would ue needed if a suit was 
brougat to establish a title to such funds by right of inhoribanoe. 

[ Ref: 7 I. C 76 i.J 

Appeal by the defendants, Harihar Mukerjee and another. 

The plaintiff, Harendra Nath Mukerjee. brought a suit for parti¬ 
tion of the estate of bis father, Debendra Nath Mukerjee, [758] 

•Appeal from Original Order No. 39 of 1909 against an order of Raj Krishna 
Banerji, Subordinate Judge of 24 Parganas dated, Nov. 11 1908. 

(1) 11895) I. L. R. 20 Bom. 487. (8) (1890) 44 Ch. D. 195. 

(21 (1907) I. L. R. 34 Oal. 305. (4) (1889) 8 Jurist 856. 
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who died intestate, and on the 4tb of December 1908 was appointed Re¬ 
ceiver of the properties consisting, amongst others, oi Government promi c - 
soiy notes of the value of Rs 20,000 and ca c b to the extent of Rs. 25 000 
A ^^v| iAaE * n 0D curp-nt account with the Bank of B«ngal, and other seou- 

* rities with the Bank to meet overd'afts On the 4th of May 1- 08 he 
37 C. 754=12 applied to tbo Subord-nato Judge for a direction on the Bank to deposit 
= G. L J 252 the funds in Court. The learned Judge, however, on the 11th of Novem- 
=0 1. C. 416. h Qr 1908, passed an order authorising him to draw the moneys and nego¬ 
tiate the Government promissory notes after taking out a Succession 
Certificate from the proper Court, Against that order the defendants, the 
infant brothers of the plaintiff, appealed to the High Court. 

tabu Mahendra Noth hoy and Babu Boranashtlasi Mukcrjee, for the 
appellants* 

Babu Salish Chandra M ulcer jee, for the respondent. 

7 he Senior Government Pleaoer [Ba u Bom Charan M itter), as ami- 
ous curia % for the Secretary of State for India. 

Cur. aU). vult. 


M< OKEuJEE and Cakndi FF JJ. The question of law raised in this 
appeal is ono of some novelty and relates to the right of a Receiver to take 
possession of the subjeot-matter of the litigation in which he has been 
appointed, without a Sucoe c sion Certificate from the proper Court. The 
oircumstanoes under which the question arises for decision are not the sub¬ 
ject of controversy before us. One Debendra Nath Mukerjee, a wealthy 
Hindu, governed by the Dayabhaga law and resident of Kidderpore in the 
subuibs of this city, died intestate on the 16th July 1907. Ho left a 
widow, three sons and five daughters. Shortly after his death, on the 9th 
December 1907, a suit was commenced by his eldest son, Harendra Nath, 
for partition of the family properties. On the 4th December 1908, 
Harendra Nath was appointed Reoeiver of the subject-matter of the liti¬ 
gation. Part of the ostate of Debendra Nath, which bad been inherited 
by his sons, consisted of Government securities of the [756] value of Rs. 
20,000, oash to the extent of Rs. 25,000, in deposit in current account 
with the Bank of Bengal, and also other Government securities which had 
been endorsed in favour of the Bank with a view to moet any possible 
overdraft. It became necessary upon the appointment of Harondra as 
Receiver that he should take possession of thnso funds, and on the 4th 
May 1903 he applied to the Court that a letter might be sent to the 
Bank with a view to their deposit in Court. On the 11th November 
1908, the C ourt directed him to draw the moneys and negotiate 
the Government promissory notes alter he had taken out a certifi¬ 
cate from b r e proper Court. On the 11th February 1909 the defendants 
in the suit, who where the infant brotheis of Harendra Nath, 
preferred the present appeal agaiust the portion of the order which direct¬ 
ed tho Receiver to take out a Succession Certificate. When the appeal 
came to be hoard, the Reoeiver, who was th3 respondeut, intimated to the 
Court that ho would not oppose tho appeal, beoause it was quite as muoh 
bis interest as that of his brothers to have the ordor modified, in so far as 
it made a Succession Certificate an essential pro-requisite bo t> o with¬ 
drawal of the money and the negotiation of tho Government promissoy 
notes. As the question involved in the appeal *was one of great impor¬ 
tance and nob altogether free from difficulty, and as our deoision might 
affeob tho Government revenue, we directed notice of the appeal to be 
served on the learned Government Pleader. Subsequently, the appeal was 
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[760] APPEAL FROM ORIGINAL CIVIL. 

Before Mr. Justice Bar ington and Mr. Justice Woodroffe. 

“ Tub Englishman,” ltd , v, Lajpat Rai.* 


TAbel—Words defamatory per se—Imputation of irin.in.il offence—Fair Comment — 
Jrivileged occasion—Hansard's Pailian.entary reports, admissibility of — State¬ 
ment o< Newspaper Correspondent—Evidence of bad character—Procedings in parlia¬ 
ment-Evidence Act (f of 1972) ss .55, 57, 78 (2 )—Malice - Pontiff's po itical 
character—Deportation Regulation ILL of 1818— -J udtei a l notice— J ssti- s — Imputation 
—Damages ass ssmint of. 

The expres&ion “that the plaintiff h*s been guilty of tampering with the 
loyalty of the Punjab Sepoys’ amount to a-, imputation that he has been guilty 
of an off moe un J er sections 124A and 131 of ^he Indian Penal Cade, and is 
punishable with transportation for life. 

A fair comment on matter of publio interest is not libel. 

Merivale v. Carson (1) referred to, 

Per HARiNoTON J. Imputing a criminal offeno to a person is not fair com¬ 
ment, and that the fact that another person on a privileged ceoasion made a 
similar statement is no protection to the defendants. 

Publiotion of a fair and an accurate report ot proceedings in the Parliament 
is privileged even though the words are defamatory. 

Wason v. Walter (2) referred to. 

A libel, which is privileged when it appears ?s the report of^a sp eoh in 
Parliament, is not privileged when it appears aa the statement of a newspaper 
correspondent. 

The proceedings of Parliament may be proved, under Motion 78 (2) of the 
Evidence Aot, by the Journals of tha House of Commons or by ocpies purporting 
to be printed by order of the Govsrnment. 

Where the gist of the action was damage to the plaintiff's obaraoter, the 
defendanis were entbled to show that the pl-intifl was a per. on whose reputa¬ 
tion would not be damaged by particular libel, in quesuoa. 

Th'. fact that the plaintiff was a man of ooaside r able infiu-moe in the Punjab, 
and took p»rt in a meeting calculated to influence the minds of the peopls 
against the Government and that he was deported seven weeks after the meeting 
under a Regulation empowering the Government to rake that step for the pur¬ 
pose of preserving a portion of His Majesty's deminions from internal com¬ 
motion, should be taken into consideration in assessing the damages. 

In mitigation of damages, -he defendants can give evidenoe of the plaiaiiff’g 
bad character, but not evidenoe of rumours and suspicions of bad oharaoter. 

[ 7 0i] Scot 1 , v. Sampson (3; r ferred to. 

Per WOODROFFE J. Subject to certain well-known limitations, that whioh 

has probative force is evidence. 

The deposition of the plaintiff was evidenoe as throwing light on the cha¬ 
racter of his agitation previous there‘o and as thus affeoting damages. 

The presumption of regularity required that it should be assumed that the 
deportation appeared to Government to be neoessary. When the presumption 
had operated to this extent, the faot presumed might itself form the basis of a 
further inference that what had appeared io be neoessary had so appeared be¬ 
cause ther-7 was an aot»>al cause in faot lOr suoh appearance. * 

The subjeot of 4 judicial notioe ' discussed : an I the meaning of section 57 of 
the Evidenoe Aot explained. 


•Appeal from Original Decree, No. 35 of 1909. 

(1) (1887) 2. Q. B. D. 275, 283. (3) (1882) 8 Q. B. D 491. 

(2) (1808) L. R. 4 Q B. 78. 
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Hansard is an appropriate book of referenoe in oase of Parli unenfcary 

Fair - ominent is not a branoh of the law of privileged oooasion T: e law 
as to fair comment stated. 

The 0o.1e requires that issues bhjuld be settled on the Original Side of 'be 
High Court 

Reputation inoludes both ohxraotcr an! dispodton, and disposition is not 
the less proven because it appears on the faoe oi the faobs deposed to by the 

plaintiff hi nself, or U a proper infere ioe from teose facts. 

Assessment of general damages disoussed. 

The English oas f s wuioh deal with the questiou of the revision of d images 
by the Court of Appeal have n) application ia this country, where the Jury 
system, with respeot to which the English decisions have been given, d'-es not 

prevail. 

[Ref. 25 M. Ij. J 477; 24 0 352.] 

Appeal by *' The Englishman," Limited, from the Judgment (9) of 

Fletoher J. _ . , T • l d • 

The facts are briefly as follows, lhe plaintiff, Lala La]pat Kai, a 

landed proprietor of the Punjab and a vakil of the Punjab Chief Court, who 

was oonffnod in the Mandalay jail under orders of the Government of 

India issued under Regulation III of 18L9 'extended to the Punjab by Act 

IV of 1882) and released on the 17th November 1907, brought an aotion 

against the proprietors, editors, printer and publisher of The Englishman, a 

daily newspaper published in Calcutta, for damages for libel published by 

them on the 10th of September 1907. 

The passages imputing libel to the plaintiff are fully set out in the 

judgment of Harington J. 

The defendants admitted the publication, but denied that the words 
were published malioiously or with intent to injure [762] the 
plaintff, and alleged that in so far the words consisted of allega¬ 
tions of facts, they were true in subshanoe and in faot, and were published 
in the belief thai they wero true; and that, in so far as they consisted of 
expression of opinion, they were a fair oomment made in good faith with¬ 
out malice, and on a matter of public intorest and importance, and that 
the plaintiff had no cause of aotion. 

On the suit coming on for hearing, the defendants book the plea that 
the publication was privileged, and prayed for an amendment of the 
written statement to that effeob: bub the plea was disallowed. 

Fletoher J. held that the libel imputed to the plaintiff the commission 
of an offence punishable, under section 131 of the Indian Penal Code, 
with transportation for life, and that the statements of faots made by the 
defendants were not true and that the comments wero unfair; and his 
Lordship gave judgment for the plaintiff awarding R*. 15,000 as damages. 
The defendants appealed. 

The Advccate-Qeneral ( Mr. Kenriok, K.O.) (with him Mr. Bagram ), 
for the appellants, described the social position of the plaintiff and the 
part be took at political meetings in 1907, at a time when the Punjab 
was in a s'abe of political agitation and unrest, the pla’utiff s association 
with Ajit Singh and the fact of the deportation of both Ajib Singh and the 
plaintiff on the 9bh of May 1907, the faot of certain questions being put 
in the House of Commons, the replies thereto by the Secretary of State, 
the publication of the speech of the secretary of Sbato and the reports of 
Hansard's Parliamentary Debates. It was pointed out that Lord Morley 


(2) *(1909) 1 L. R. 86,0*1. 888, 888. 
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as Secretary of State for India had publicly asserted in the Houso'of 1910 

Commons that the plaintiff had been arrested " for the active promotion of 

open sedition, that the reason of^his arrest and deportation was to preserve ^om* 

a portion of His Majesty's dominions from internal commotion, and that Original 

his actions constituted him a danger to the State.” OiViD. 

On the plea of justification, it was urged that it wa<? ol^ar, from the ^Tn IT 

evidence on the cross-examination of the plaintiff that [763] the plaintiff’s cW N. 713 
conduct was calculated to influence adversely the loyaltv of the Punjabi =*6 I. 0. 81. 
sepoys, and the defendants were therefore entitled to make such bona fide ' 
comments in their newspaper as they thought proper. As to plaintiff’s 
character, the fact of deportation, which was relnvant and material, showed 
that the Government regarded his presence as a danger to the community. 

It was further contended that the plaintiff’s political reputation had been 
necessarily prejudicially affeoted by his conduct antecedent to, and result- 
ing in his deportation by the executive act of the Government; that the 
fact of deportation, the most significant event in his life, must be taken 
into consideration by the Court, and that, in the circumstances, the 
plaintiff could not recover substantial damages, but at the most was en¬ 
titled to merely nominal damages. 

[Harington J. There is a great distinction between a conviction in 
a Court of law, which is made in the presence of the defendants after 
hearing the defence, and deportation as in the present case.l 

The Advocate-General. We are entitled to assume that the greatest 
and most anxious care had been exercised by the Executive Government 
in enquiry into the facts prior to the order for deportation. The Court is 
bound to assume regularity in the performance of official acts. 

The presumption embodied in the maxim omnia prasumuntur rite 
esse acta applies equally to an order for deportation as to the sentence of a 
Court on a conviction for crime. 

On the plaintiff’s own admission, he was a leading politician and had 
taken a prominent part in local politics. He admitted that there was 
political unrest in the Punjab, and the evidence established that he had 
made inflammatory speeches calculated to influence the minds of the men 
attending the meeting prejudicially towards the Government, and by such 
conduct had laid himself open to comment. A newspaper is justified in 
making bona fide comments on matters of public importance and .interest, 
even if such comments contain defamatory matter. 

TWoodrofpe J. But this is justification. This plea was withdrawn ] 

[7641 The Advocate-General. Though the plea of justification was 
verbally withdrawn at the trial, the cross-examination of the plaintiff in 
itself disclosed that there was no ground of action. The plaintiff was 
awarded substantial damages, although he has not sustained any injury 
to reputation or any pecuniary loss. 

As to the admissibility in evidence of reports of speeches contained in 
Hansard's Parlimentary Debates, it was submitted that thev were relevant 
and admissible. Under section 57 of the Evidence Act, 1872, the Court 
is obliged to take Judicial notice, without proof, of the course of proceedings 
in Parliament. In all matters of public history the Court may resort for 
its aid to appropriate books of reference. Hansards Debates were the 
most appropriate and authoritative work of reference available. 

Lord Morley’s speech was next referred to in' detail, and it was 
argued that regard being had to what transpired in the House >of Com¬ 
mons, Lajpat Rai had not such a political i reputation 'as would entitle 
him to substantial damages. 
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[Harington J. What) would an ordinary reader understand by the 
expression “Lajpat Rai bad been guilty of tampering with the loyalty of 
the Punjab sepoys ?] 

The Advocate‘General. A reader oould not properly oome to the con¬ 
clusion that it necessarily imputed a criminal offence under section 131 
of the Indian Penal Code, as was alleged by the Parncd Judge at the trial. 

T o' 1 2 tamper ” means “ to meddle with ” or oven “bo inffuenoe in a bad 
way.” “To tamper with loyalty,” may mean to diminish or deteriorate the 
quality of affection or loyalty, without necessarily imputing the commis¬ 
sion of the crime of attempting to seduce from allegiance. The words are 
not defamatory or aobionable per se. To support an action the plaint 
should aver, and the evidence should sustain, an innuendo that the words 
impute a criminal offence 

Mr. Bagram (following). Section 131 of the Indian 'Penal Code is 
not applicable. The admitted facts show that no false statements have 
been made. The position and influence of the plaintiff being proved, it 
was apparent the people would [765] follow and adopt his views. As 
regards Hansard’s Reports, they are authoritative statements of what 
happened in Parliament. Sections 57 and 5S of the Indian Evidence 
Aot, Woodroffe’s Evidence Act, page 345, referred to. It was further sub¬ 
mitted that the ocoasion was a privileged one, because comments wore 
made on matters of public interest and national importance : Salmon v. 
Isaac (1\ Peter Walker & Son v. Hodgson (2\ Eemoood v. Harrison 
(3 , Wason v. Walter (4). 

The debates in Parliament are absolutely privileged, and in the case 
of comment it is held to be a qualified privilege : Motivate v. Carson (5), 
McQuire v. The Western Morning Hetos Company , Ltd. (6), Allbutt v. 7 he 
General Council of Medical Education (7), Pittard v. Oliver (8 , Jenoure 
v. Delmege (9). 

t It was submitted that thero was no libel because plaintiff admitted 
it himself, and that, if libol, the occasion was privileged ; and that in any 
event the damages were excessive. 

Mr. A. Chaudhuri (with him Mr. B. Chakrivarli, Mr. D. G. Mitier 
and Mr B. K. Lahiri ), for the plaintiff respondent. As regards the 
statements in the House of Commons, tho defendants were not entitled to 
prove anything by the production of Hansard's Parliamentary Debates. 
Even assuming that they were entitled so to do, tho stat ments were not 
relevant issues in this oaso. 

Hansard’s Parliamentary Debates are not admissible : see Phipson 
on Evidence, 4th edition, page 511 ; Law Times Report of the 4th March 
1908; Starkey on Evidence, pages 281, 282: Roscoe’s Evidenoe, page 109. 
If Hansard was not evidenoe in England, it could not be evidenoe in this 
country. 

The matter contained in the artiole was prima facie libellous. On 
tho question of “ privilege,” if the defendants failed to show that it was a 
fair comment it would be libel: Hunt v. The Star Newspaper Company, 
Ltd. (10), Piter U alkcr & Son v. Ilodyson (2). 

[766] In the present case it was also clear that the whole object of 
the writer was to oreate puhlio opinion against the plaintiff and to 


(1) (ISC9) 20 L. T. 8S5, S8G 

(2) [1909] 1 K. B 239. 

(9) (1979) t>. R. 7 O. P BOG. 

H) (18691 L. R. 4 Q. B 79. 

(6) (IS87) 20 Q B. D. 275, 293 


(61 [1903] 2KB 10\ 111. 

(7) (1889) 23 Q. B. D. 400. 

(8) [1*91] 1 Q B. 174, 479. 

(9) [1891] A. 0. 73 
(10) [1909] 2 K. B 309. 
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influence the Government so that he might be kept in prison for an inde¬ 
finite period. Deportation under Regulation III of 1818 was merely an 
executive act. 

[WoodRofFE J. Would not deportation throw light upon the plain¬ 
tiffs character on the admitted facts V] 

Mr. Chaudhuri . The plaintiff had opposed certain Government 
measures, as every subject of the Grown was entitled to do, but he had 37 0. 760=14 
not organised the meeting complained of and had no intention of attending N * 713 
it. He was ultimately prevailed upon to attend, and settled a memorial C * 81 * 
and made a speech upon it. The object was that the Government might 
veto the Bill then under consideration. There might have been public 
excitement at the time, but nothing was said or done to charge the plaintiff 
with tampering with the loyalty of the sepoys. He had taken no part in 
causing disaffection against the Government. The plea of justification had 
been deliberately withdrawn in the Original Court. It was not attempt¬ 
ed to justify the libel on plaintiff's evidence and Hansard's Parliamentary 
Debates. The plaintiff ex concesis was a man of exemplary character. This 
was certainly a case for substantial damages. The writer purports to speak 
from personal knowledge. He has not based anything on Hansard. An 
appeal to Hansard was a subterfuge. The following cases were oited and 
discussed : Barrow v. Hem Chunder Lahiri i(l), Henwood v. Harrison (2), 

Thomas v. Bradbury Agnew & Co. (3), Hunt v. The Star Newspaper Co., 

Ld. (4), and the other cases oited by the appellants. For damages, see 
the observations by Lord Mansfield in Wilkes v. Wood (5;. 

Mr. B. C. Mitter (on the same side). The circumstance which, if 
pleaded, would have been a bar to an action for libel, cannot be given in 
evidence in mitigation of damages. 

The Advocate-General , in reply. If the occasion was such as to rebut 
prima facie presumption of malioe, then there was privilege: [767] 

Henwood v. Harrison (2), Any fair comment or criticism on mat¬ 
ters of public importance is privileged. The matter might be in the 
form of a comment or direct assertion, and if it was bona fide and without 
malice, it would not be actionable nor defamatory even if inaccurate. 

The source of comment need not appear. 

In this case the defendants were not actuated by malioe : McQuire v. 

The Western Morning News Company (ti), Peter Walker & Son v. Hodgson 
(7), Davis v. Shepstone (8), Wason v. Walter (9), Mangena v. Wright (10j. 

The article complained of was, therefore, a fair comment. 

If damages are at all to be awarded in this case, they should be 
contemptuous damages. The plea of justification having been withdrawn, 
the faots of the case should be taken into consideration in mitigation of 
damages : Chalmers v. bhackell (11), Mayne on Damages, 7th edition, 
p. 514. 

Habingion J. This is an appeal from a deoree of this Court in its 
Original jurisidiotion, under which the plaintiff was awarded damages to 
the extent of Rs. 15,000 for libel. 

The libel was in the following terms:— 

“ It is about time now that the true facts as to the deportation of 
Lajpat Rai were given out. Last year the native officers of several of the 


(1) (3908) I. L. R. 35 Gal. 495. 

(2) (1872) L. R. 7. G. P. 606. 

(3) (1906) 2 K.B; 621, 638-9. 

(4) (1907) 2. K. B. 809, 318, 321. 

(6) (1768) 19 Howe. St. Tr. 1167. 
(6) [1908] 2 K. B. 100, 111. 


(7) [1909] 1 K. B. 239, 253. 

(8) (1886) H App. Gas 187. 

(9) (1868) L. R. 4 Q. B. 73, 96. 

(10) [1909] 2 K. B. 958. 

(H) (1884) 6 0. & P. 475. 
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native regiments in the Punjab confidentially reported to their command¬ 
ing officer that persistent efforts were being made to tamper with the 
loyalty of the sepoys. In due course the commanding officer reported this 
to the higher military authorities. At the beginning of this year the 
native officers of almost every native regiment reported to thir command¬ 
ing officers that the provisions of the Canal Colonies Bill were being used 
most effectively by the agitators to inflame the sepoys against the 
Go ernment, and in this connection the names of Lajpat Rai and Ajit 
Singh were given as the principal agitators. It must be remembered that 
[ r ift8] the Canal colonists are mostly old soldiers, therefore in close 
touch with the sepoys. The native officers further urged that 
unless the provisions of the Canal Colonies Legislation were vetoed they 
could not answer for the loyalty of the native army in the Punjab. The 
commanding officers confidentially told Lord Kitchener that unless the 
Canal Colony Legislation was vetoed, and Lala Lajpat Rai and Ajit Singh 
arrested, they could not answer for the loyalty of the native army in the 
Punjab. Lord Kitchener lost no time in seeing Lord Minto, and the 
latter at once telegraphed to the civil authorities in the Punjab for 
corroboration of those alarmist reports. Tho civil authorities at Lahore 
were already in a panic as to the occurrences at Lyallpur and promptly 
confirmed all Lord Kitchener’s statements, but they demurred to the 
vetoing of the Canal Colonies Legislation, and said the deportation of 
Lajpat Rai and Ajit Singh would be sufficient. Lord Minto was inclined 
to side with the civil authorities in the Punjab, but Lord Kitchener put 
his foot down aDd said that if the Canal Colony Legislation was not 
vetoed, and Lajpat. Rai and Ajit Singh deported, ho would resign as a 
protest. As neither Lord Minto nor Mr. Morley dared allow Lord 
Kitchener to resign, the Canal Colony Legislation was promptly vetoed 
and Lajpat Rai and Ajit Singh deported. I assert the truth of these 
statements in spito of any offioial denials. A long residence in India has 
taught me that between an offioial denial and a terminological 
inexactitude thero is a distinction without any real difference. Anyway 
these statements explain the silence of Mr. Morley about Lala Lajpat Rai 
under the daily heckling he has endured in Parliament for months past. 
My only reason for now publishing these statements is the half promise 
given by Mr. Morley in Parliament for tho release of Lajpat Rai. 
That Lajpat Rai has boon guilty of tampering with tho loyalty of the 
Punjabi sepoy there oan bo no possibility of doubt, and therefore, his 
reloase for years to oome would only be a dangerous act of oriminal folly. 
The very virtues of Lajpat Rai only make him more dangerous, 
and it is the half-religious, half-political fanatios of this half- 
[769] sane, half-mad brand that are always the most dangerous 
oonspirators.” 

Tho defendants admitted publication and alleged that, in so far as 
the libel consisted of allegations of faot, it was true, and in so far as it 
consisted of expressions of opinion, they were a matter of fair comment on 
a question of public interest. 


The alleged libel was published in an issue of the defendant’s news¬ 
paper on September lOoh, 1907, In the early part of that year there had 
been considerable discontent in the Punjab: a Bill, called the Canal 
Colonization Bill, was pending before the Punjab Legislative Counoil: it 
was a very unpopular measure amongst oertam classes of the community, 
and was subsequently vetoed by the Government: this proposed piece of 
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fc ° th °u 9 Wh ° were decirous of prompting discontent a 
re dy means of inflaming the minds of the community. 

in hflTTQ '■ er ' 0US was ff 10 state of .affairs that the Government was compelled 

plaints7„7I“t S.^hwfde^u'd' 818 ’ “ d Und ° r B8suWi °” “« 

the lb ‘ l E<S "“»» 

their nlea of &£?. dei “?*” ls that they would not proceed with - 5 l‘.‘ 

India 8 both E tki 1 tb H u u 9 ,° f Commons > tt 0 Secretary of State for 

plaintiff and in sneLhT h 1 v, he f Ve t0 que£tions re,ati °g to tha 
effect the f h0 “ ade ° n the samc sub f ect - ^ made in 

t hey also reSI h“ tb0£e " Wcb a PP^ d in their newspaper: 
deported c.rcumstance that the plaintiff had in fact been 

tiff thi 9 J earDed Jud g 0 was of opinion that the libel imputed to the plain- 

£u£*Pen a 7nST ° fi ? C9 punishable 0 nder section 131 of Z 

, ade by bhe defendants were false and the comments were unfair 
a ™ded t0 tbe Pfaintiff damages to the extent of Rs. 15,000. 

ring to he niSnHff app0llan , ts . H h&S be0n argued ^ tbat tbe words refer¬ 
able the f ll“f defamatory P" sc and do not in themselves 

which do refer to th^nl 0 ' c a ff Cnmina * °ff 0nC0 - (*i) That the statements 

tions made n P° pla “ t,£f J W0re comments made bona fide on allega- 
usa of f 1D Parba “ enti > and that the defendants w ere entitled to make 

use of statements made by the Secretary of State in Parliament HHl 

therefore h" 301 °h ^ defamed tbe Plaintiff politically. The damages 

deported had nn b , 6en D ° mina1 ’ f ° r the Pontiff after having be n 

aeported had no political reputation to lose. 

att ft nhp b d Su q90st ; on *° be considered is as to what is the meaning to be 
duw y " a^d an fl S H £0metbiD f l6 !f tban “ attempt ^seduce a sepoy " from his 

can be attaehed to this. The question' to 9 I?! ‘“fwtonoe 

reasonable man understand to be conveyed bv ^ 

a statement that native officers in the native^redme^^n Z P mS 

wrfStoVSdefo? thSir ° a rr d , ing ° ffic6rs that Persistent attempts 

U tamper with the loyalty of the sepovs: that the Canal 

ment tha?Ih«^. M H bem l; USed t0 1D / ame the sepoys a S ainsb fche Govern¬ 
ment that the native officers urged that unless the Canal Colonies Bill 

£?££$: th6y °° Uld DOt ansW0r for tbe loyalty of the nattve army in 

If the article containing these passages be read as a whnln r mint 
“ .ho statement in the ar.i.lo “Tha? LaipafL h«t^i ty 
tampering with the loyalty of the Punjab sepoys” would convey to the 

ordinary mind that Lajpat Rai had utilized the Canal Colonies Bill as a 

ttutt«H?o m h klngt 5 ePu fj ab S6poys 80 disloyal fchab they could not be 
trusted to obey, and would not obey the orders of their offioers. 
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[771] I think it amounts to an allegation that the plaintiff. h ^ at ‘ 
tempted to seduce the soldiers from their duty, and that he as ‘ . 

by word o’.'otherwise to excite feelings of disaffection to t e o 

established by law in British India. This, in my opinion, 
imputation that he has been guilty of offences under section a . 

of the Indian Penal Code, and these offences aro punishable y 1 


37 G. 760=14 portation for life. . -. o * .. 

o‘l 13 My view of the meaning of the article complained of dispose 

appellants’ contention that it is fair comment on a matter o pu 10 in 

terest^he ^ q{ plaintiff’s deportation : the question whether ho should 

be released or nob : were topics of public interest on whioh the Q en an s 
in common with all the other subjects of the King wore entib e o com 
ment fairly, and to express opinions either in favour of or agunst any pro¬ 
posal to release the plaintiff. Plad the defendants, therefore, con en ® 
themselves with commenting on the fact of deportation of ie p am i , 
and confined themselves to expressions of opinion as to the proprie y 
his release or otherwise, there would have been nothing to complain 0 as 
long as the comment was fair—for it is well-settled that fair common on 
a matter of public interest is not libel: see Merivalc v. Carson 11) a page 
283 per Bowen, L J. But the defendants have gone further and have sta¬ 
ted that the plaintiff has been guilty of a oriminal offence: that is as tate- 
ment of fact which, not having been justified by the defendants, mus e 
presumed to be untrue. The article, therefore, contains an untrue s a e- 
rnent of fact concerning the plaintiff for which the maker is lia e in 
damage, the question, therefore, whether the remainder of the ar 10 e is 
oomment or not has no bearing on the question whether the defen an s 


be liable or not. . 

When it is admitted that the alleged libel was published ,tnat it reier- 

red to the plaintiff, and it is established that the libel contains a statement 
that the plaintiff has committed an offence for which is liable to bo puni¬ 
shed as a criminal, then [772] the publisher of the libel will be lia le in 
damages unless he can show that the lihel is true, or that it was publishe 
bona Me and without malice on a privileged ocoasion. In the presen 
o»se the plea of justification has been withdrawn: the defendants did no 
plead that the* oooasion was privileged : the only question, therefore, 

whioh remained was the quostion of damages. 

In my opinion, if a person takes upon himself to publish on his own 

authority in a newspaper to tho world at largo that another has committed 
a criminal offence, he will bo liable in damages unless he is able to prove 
at the trial that what ho published is true in substance and in faot. . 

But it has been argued in the present case that the defendant is not 
liable, beoause it was stated in the House of Commons by a responsible 
Minister of the Crown that the plaintiff had been tampering with the 
sepoys—the defendant was entitled to aooopt that statement and com 
ment on it: tho statements of faot, therefore, the defendant might lawfully 
repeat without incurring any liability : and he was entitled to common 

on this statement in his newspaper. 

Now, it is well-settled law that the publisher of a newspaper is 

entitled to publish a fair and accurate report of proceedings in ar la¬ 
ment, even though the report contains statements whioh are defama oi) 

of an individual: Hfasou v. Walter (2)._____ 

(2) (1868) L. R. 4 Q. B. 78. 



(1) (1887) 20 Q. B. D. 276, 288. 
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I agree that) the defendant) was entitled to publish that the Seoretarv 

of State for India had made in the House of Commons saoh and such a 1910 

statement, and as long as the published a substantially accurate account Appbal 

of What was said in the House of Commons, not as a statement of his own Fa0M 

but as a statement made in that place, then I think he would be doin? 
nothing unlawful. ° Oivil. 

But in the present oa^e the libel complained of does not purport to be 37 C 780=1$ 
a report of^ what any one sa?d in the House of Commons. It begins with C. W N 713 
the words . It is about time now that the true facts as to the deportation of =8 *• °* 8l * 
La]pat Rai were given out.” The inference which would be drawn by the 
-J^rv reader would be that the true facts had not been given out eitherin 
L773J Parliament or elsewhere, and that the assertions of fact that the 
writer goes on to make were based on information not accessible to the 
public. The only reference to what was said in Parliament is a reference, 
not to any statements fact, but to a “ half promise given by Mr. Morlev 
in Parliament for the release of Lajpat Rai.” 

. No doubt the fair and accurate report of a speech made in Parliament 
is privileged, oven though it contains facts defamatory to the plaintiff. 

Bat no authority has been cited for the proposition that a person is entit¬ 
led to republish those defamatory statements, not as a report of what has 
been said in Parliament, but as a statement of his own. 

Suoh a proposition is directly contrary to the law laid down by the 
learned author of Odgers on Libel and Slander, 4th Edition, page 169 
who say? that the prior publication of a libel is no justification for lbs be¬ 
ing copied and republished. If the first publication be privileged, that 
wHl not render the second publication privileged. I have no doubt that 
this is a correct statement of the law, and that a libel which is privileged 
when it appears as the report of a speech in Parliament is nob privileged 
when it appears as the statement of a newspaper correspondent. 

At the trial a large body of evidence was admitted as to what had 
been said in the House of Commons by Mr. Morley and by a number of 
other members of Parliament. 

Had the statements of fact in the article published by the defendant 
purported to be statements of what was said in Parliament, then no doubt 
evidence of what was said would be admissible on the question whether 
the defendant had published a fair and accurate report of what was then 
said. But in the present case the statements of fact do nob purport bo be 
quotations from speeches made in the House of Commons. 

The issue, therefore, whether they were fair and accurate statements 
of what was said in the House of Commons does nob arise. I do nob 
think, therefore, that what was said in the House of Commons was rele¬ 
vant to any issue raised in this oase. If it be assumed that the assertions 
of fact which are [774] defamatory of the plaintiff were made in the 
House of Commons, that circumstance does not affect the liability of a 

person who takes these defamatory statements and publishes them to the 
world as his own. 

Then it is argued that the defendant was entitled to rely on the fact 
that plaintiff had been deported, and on the statements made about him in 
the House of Commons, as showing that he was a person whose character 

and reputation were such as to disentitle him to anything but nominal 
damages. 

Since the deoision on Scott v. Sampson (l), it has been settled that a 
defendant can, in mitigation of damages, give evidenc e of the plaintiff's 

(1) (1882) 8 Q. B. D. 491. 
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bad oharaober, bub bhab evidenoe of rumours and suspicions bo bhe same 

offeob as the defamabory mabter cannob be given. . 

Bub assuming bhab evidence of whab was said in bhe House of U)m- 
mons was admissible, can whab was said bhere be proved withoub procuring 
the evidence of some person who was presenb and heard what was said. 

It is contended by bhe defendant bhab whab was said in Parliament can be 
proved by bhe production of the volume of Hansard’s Reports of Parlia¬ 
mentary Debates containing a report of the speech it is desired to prove. 
That, ib is said, is sufficient withoub bhe evidence of the person who made 
the report, or any person who was present when the speech was made. 

In strictness, a speech would bo proved by calling bhe reporter, or 
obtaining his evidence on commission. He could produce the report he 
ban made at the time, and refreshing his memory from what be had 
written down when the speeoh was delivered, he could prove whab the 
speaker said---and ho would be liable to be cross-examined to show that 
he had misreported whab was said. On principle, if it is sought bo prove 
things said, some person in whoso presence the things wore said must be 
called, in order that the person against whom the evidenoi is given may 
be enabled to question its accuracy by cross-examination. 5 

[775] It is contended that this does nob apply in this country,’and 
that, under the provisions of section 57 of the Evidence Act, Hansard’s 
Reports are admissible for the purpose of proving whab was said in the 

House of Commons. . 

Seobion 57 provides that bhe Courts shall bake judicial notice of bhe 

course of proceeding of Parliament: ” but the course of proceeding appears 
to be something distinct from the proceedings themselves: they may be 
proved under seobion 78 (2) by the journals of bhe House of Commons or 
by copies purporting to bo printed by order oE the Government. If, 
therefore, ib had been necessary for the defendant bo prove the proceed¬ 
ings of the House of Commons, he could by statute have done so by 
producing a copy of bhe Journal of bhe House of Commons purporting 
to be printed by order of the Government without oalling any 
person who was present at the proceedings. There is no evidenoe as to 
whother the speeches of bhe questions pub, and answers given thereto, 
are recorded in the Journals of the House as part of the proceedings of the 
Legislature. 1 infer, therefore, that they are not so reoorded. If they 
were, thoy could be proved as provided by seobion 78 (2). 

Then it is contended that a speech made in Parliament is a mabter of 
publio history on whioh bhe Court may rosort for its aid to appropriate 
books or documents of reference, and that Hansard is suoh an appropriate 

book. 

This section does nob appear to me to have the effeob of absolving the 
parties from any rules governing the proof of faobs on whioh they desire 
to roly. It is to be observed that the ’section does not say how any fact-, 
historical or otherwise, is bo be proved by the parties, but gives the Court 
liberty to resort for its aid to appropriate books or documents of reference 
on matters of publio history 

I will not atbompb to dofine a mabter of publio history, bub, even if 
it be assumed that the faot bhab tho plaintiff was deported for sedition ha 
regarded as a matter of public history, I do not think that the terms of a 
speeoh made by a porson who is not yob a historical personage, in tho 
presenoe of poisons who sbill exist, can bo said to be a matter of publio 
history. I do [776] nob think the seobion whioh enables bhe Court to look 
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the damages 
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at a book of reference for its own aid absolves a party from producing 
the best evidenoe available of any faot which he desired to prove, and 
a report, whether published in Hansard or elsewhere, is not the best 
evidence which can be procured. 

To sum up my view of the oase: 

The article complained of contains the imputation that the plaintiff 
has committed a criminal offence. This is not comment The fact that 37 G. 760=14 
another person on a privileged occasion made a similar statement, even G. W N 718 
if proved, is no protection to the defendants, because they do not purport 
to be reporting what was said on that privileged ccoasion. 

The case, therefore, resolves itself into a question of damages. 

Now, the damages have been assessed at a very high figure. The 
grounds which render the Courts in England reluctant to 
the question of damages in a case tried before a jury do not 
country. 

The reasons which influence a jury in assessing 
do not appear; but in this country the reasons 
influenced the learned Judge in assessing damages appear in the 
judgment, and therefore are as open to be dealt with by the Court 
of Appeal as any other portion of the judgment. The plea of justification 
being withdrawn, ib was not open to the defendant to give evidence to 
prove the truth of the libel, nor was he entitled to pub the plaintiff facts 
In cross examination, which, if admitted, would have established a plea of 
justification. But the gist of the action is the damage to the plaintiff's 
character : the defendant, therefore, was quite entitled to cross-examine the 
plaintiff to show that he was a person whose reputation would not be 
damaged by this particular libel. 

The particular libel contained the imputation of an offenoe of a 
political nature, viz.t one under Chapter VI of the Indian Penal Code 
dealing with offences against the State, and in estimating the injury 
done to the plaintiff’s reputation—and this is the gist of the aotion— 
the position which the plaintiff had adopted towards the State must be 
taken into consideration. [777] For example, a man who had been 
conspicuous in his efforts to allay disaffection, bo preserve 
peace and order, and to promote contentment amongst the people, 
would be entitled, in my opinion, to far heavier damages 
for a libel imputing to him the commission of offences under 
sections 131 and 124A of the Indian Penal Code, than would a man who 
had avowedly mixed himself up with movements calculated to excite 
disaffection and hostility against the State. The libel in the former oase 
would oontain a far heavier imputation against the moral oharaoter of the 
person defamed than it would in the latter. 

It appears on the record bint the plaintiff was a prominent politician: 
that at a time of political unrest he appeared at a public meeting at 
Lyallpur, which was got up by those who were agitating against the Punjab 
Lands Bill. On his arrival, Ajit Singh was addressing a crowd : this was 
irregular, beoause no chairman bad been elected ; his speech was stopped, 
a ohairtran was elected and the meeting proceeded. Ajit Singh spoke again 
using “ strong words.” The plaintiff spoke, twice opposing the Canal 
Colonization Bill, to an audience amongst whom there were retired sepoys 
and retired military men. The Punjab Army is reoruited to some extent 
from the peasantry of the district in which the meeting was held. The 
plaintiff showed to.the people at the meeting that the Government were 
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1910 ohanging by legislation tho agreements made with the people to the 

——- detriment of tho latter. These meetings, the plaintiff says, would inflame 

tho minds of the people : and he says the people in the Punjab were very 

FROM 

ORIGINAL aD ^ r ^, 

Civil. T ho plaintiff was a man of considerable influence in the Punjab. He 

~— was ono of the prominent men. As such be took part in a meeting calou- 

C 7 W 7 N 0= 713 fc ° * Q ^ am8 fc ^e m i Q d s of tho people against the Government. Seven 
= 61 C. 81. after that meeting he was deported under a. Regulation empowering 

the Government to feako that step for the purpose of preserving a portion 
of His Majesty’s dominions from internal commotion. 

In my opinion these matters ought to have been taken into consi¬ 
deration in assessing the damages: the fact of the [778] deportation 
alone, if there were no other evidence of any sorb, probably would nob 
weigh heavily in reduction of damages, but it inasb nob be looked at alone, 
hut in conjur ction with the events which have preceded it. 

In my view, the damage done to the reputation of a per c on who has 
taken a pron inent part in inflaming the minds of the people against tho 
Government by a libel imputing an offence hgainsb the State must be 
estimated ou a far lower ba c is than that done to the reputation of a 
person who has not taken up such a position. 

Had the plaintiff used the influence which he undoubtedly possessed 
for tho purpose of promoting peace and contentment, I should have agrood 
that he was entitled bo very heavy damages for a libel imputing to him 
an attempt by underhand means to injure that which he piofessed to 
support. He thought, proper, however, to throw his influence on the side 
of those whose object was to inflame the minds of the people, and is 
deported lor the purpose of preserving tho peace of the country. 

'lhe injury, therefore, to his reputation by the imputation contained 
in the defendant's libel is far less than it would have been had he pro¬ 
fessed to use his influence for the purpose of allaying rather than pro¬ 
moting discontent, 

But wh le I think that the damages have been assessed on far too 
high a scale, I do not agree with the appellants that contemptuous or 
merely nominal damages should be given. 

Tho defendants plnoed on the reoord a plea of justification: that plea 
was only withdrawn at tho hearing. Tho ciroumstanoe that a defendant 
has continued to assort the truth of that which he is unable to prove has 
always been regarded as a matter in aggravation of damages. This alone 

is an answer to the appellants’ contention that only nominal damages 
should be given. 

I do not think the evidence warrants a finding that tho defendants 
woio actuated by personal spite ag.inst the plaintiff as an individual: on 
the contrary, I think they desired to expr< ss the views of that seotion of the 
community which was [77 9] of opinion that tho release of the plaintiff 
would be a danger. In support of those views they have published an 
article, marked by vulgarity and bad taste, containing libellous statements, 
to tho effect that, the plaintiff has committed a oriminai offence against 
the State. On the other hand, it has been shown that at a time of 
political unrest the plaintiff was taking a prominent part in a proceeding 
calculated to inflame people against tho State, and that he was deported 
shortly aftor this proceeding. 

V* hat has been shown would have entitled the defendants to express 
an opinion that it would bo dangerous to release the plaintiff, but though 
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iti gives ground for expression of opinion, it. does not justify the misstate¬ 
ment of faot. But} the circumstance that facts have been elicited giving 
ground for an expression of opinion against the release of the plaintiff 
ought to have been taken into consideration. 

In my view, under these circumstances the damages to be assessed 
must be substantial, but not immoderate. The amount, therefore, I would 
award would be the equivalent of £100 of English money (Rs. 1,500;. 
The decree of the Court of first instance must be varied by reducing the 

damage to Hs. 1,500. 

With regard to the oosts, the respondent has been successful on all 
points, save that of the quantum of damages. That being so, in my opini¬ 
on he should have the oosts of the appeal. 

WooDoOFPE J. The conclusion at which I have also arrived is that 
the defendants have failed to justify in law the statements they have 
made of the plaintiff ; and that, having libelled him, they must pay dam¬ 
ages ; but that the evidence discloses circumstances which do not justify 

the award of the very large sum whioh the decree of Mr. Justice Fletcher 
has given him. 
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According to that evidence the plaintiff is a leading Indian politician. 
About Maroh 1907 he took an aotive pait in an agitation against the pro¬ 
posed Canal Colonization Bill, which affected a class from which the Pun- 
lab sepoys are drawn, as also colonist military pensioners. He says that 
the people were very angry and greatly excited : and in a memorial whioh 
U80J he helped to prepare, it was alleged that the proposed Bill had 
created panio and commotion throughout the Punjab, and that it was cal¬ 
culated to shake the confidence of the loyal peasant in the justice and 
bencvolenoe of Government. There was generally then a state of affairs 
which is currently called “political unrest.” The plaintiff and a man, 
named Ajit Singh, who was subsequently deported, took apparently a 
leading part in the agitation against the Bill, though the plaintiff denies 
that in such agitation he was associated with Ajit Singh. The plaintiff, 
however, appeared at least on one occasion at Lyallpur on the same plat¬ 
form as Ajit Singh, though apparently without any objection from him 
Various other further meetings were held besides that at Lyallpur. 
Retired sepoys, he says, attended these meetings But he states^that at 
Lyallpur he did not see any offioers or men in aotive military service ‘or 
at any other meeting in any political way.” These meetings, he admits 
would inflame the mind of those who attended them. He denies, however 
that he was merely doing what he was entitled to do in agitating con¬ 
stitutionally against an unpopular and unwise*measuro. It has, however 
been alleged by the Secretary of State for India that the agitation in 
whioh the plaintiff was engaged was not merely an agrarian movement 
provoked by the proposed Bill, but a general politioai movement in whioh 
there was a deliberate heating of the political atmosphere preparatory 
to the agrarian meeting at Rawalpindi, whioh gave rise to the disorders 
in the Punjab: in other words, that the Colonization-Bill was with 
other things, merely fuel for an agitation 'on wider lines and for other 
purposes. The argument on behalf of the respondent has seemed to 
assume that his action was limited bo one single appearance at Lyalipur. 

It is more reasonable, bowver, to suppose that the respondent as a 
political agitatcr, was agitating ; nor does his evidence suggest to me this 
very limited view of the part taken by him in the agination. He 
£781] admittedly met certain politioai associations; shaped the memorial; 
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and might (he says) have attended another meeting besides that at Lyall- 
pur. As one might have expecded, he adds that he has at one time or an¬ 
other contributed to papers and critioised in print and speech, and has 
doubtless busied himself in many other ways in the extensive sphere of 

public movements,—political, sooiai and educational,—in which he states 
he is interested. 

37^ 760—14 On the 9bh May 1907, quite shortly after and following on this 
«6 1. G. 81. Station, the plaintiff was arrested and deported under the provisions of 

* Regulation III of 1818 as extended to the Punjab by Aot IV, 1872. This 
Regulation provides that the Governor-General may place an individual 
under restraint as a State prisoner when the reasons stated in the pream¬ 
ble seem to him to require it. The reasons of State there set out embrace 
amongst others the seourity of the British dominions from internal oom- 
motiun , and this may be done even where there is ground for judicial 
proceedings, when such proceedings are nob adapted to the nature of the 
case, or may for other reasons bo unadvisable or improper. 

The learned Judge has held that this faob should not be taken into 
consideration in any way, and we have been urged in appeal to close our 
eyes to what is perhaps the most outstanding and wide-known event in 
the political career of the plaintiff, who complains of libellous statements 
with respect to his oonduot in such career. This event obviously throws 
hgbt on the character of his agitation previous thereto. It may certainly 
be affirmed that (subject to oertain well-known limitations), what has 
probative forco is evidence. Were this not so, the law of evidence would 
lienn deserved discredit. Then is there any rule of law to bo implied 
e»tber fas tho learned Judge has done) from the terms of the Regulation it¬ 
self, or in the Evidence Aot, whioh exoludes this fact from our considera- 
7 01 ?/ 1 am. with all respect, unable to agree with tho opinion of Mr. 
Justice Fletcher that the framers of the Regulation intended to exclude 
altogether the consideration of fact of the deportation in such a case as 
this. I find great difficulty [782] in believing that they ever had in mind 
circumstances which have arisen now and for tho first 'and only time 

elapsed since the 

date of the Regulation. It is safer to assume that had they had any parti¬ 
cular intention in this matter they would have expressed it, whioh they 

have not. Nor do the other cireumstanoes to whioh the learned 
Judge refers justify the oxc'usion of this evidence. It is not the 
case that neither the public Lor the plaintiff knew tho .reasons for 
the deportation. They have been published by the Secretary of 
State, who has amongst other things, stated that the plaintiff was 

fonv 0d Tu ° f , tt0tlve pro “°t io n ° f open sedition" (Debate 13th May 
1907). The statement in Hansard was read by tho plaintiff in the 

JournaUndta. The piaintiff was, therefore, not debarred from showing 

hat the published reasons were ill-founded ; and in fact he has attempted 

to do so, as for instanoe in the oase of the serious allegation of tho preaoh- 

!“ 8 j dl .® a£fe f ot ) on *° soldiers in active servioe at Ferozepore. No doubt all 

the details of tho ciroumstanoes whioh, in the opinion of Government, 

justified its* action have not, for reasons of State, been disclosed. But if 

the plaintiff had proved to the satisfaction of the Court by independent 

reliable evidenoe that theio was no foundation in the published alleea- 

tions, it would be time then to oonsider whether the deportation as 

induoed by any undisclosed ground oould fairly be used against him This 
oase does not ariso. 
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In my opinion, therefore, there is nothing in the Regulation itself 
■which exoludes us from considering the deportation in this case ; nor am 
I aware of any provisions in the Law of Evidence which excludes it. No 
doubt there are ciroumstanoes connected with this executive order whioh 
go to the weight which should be given to it. There is the possibility of 
error which is not unknown even in judicial proceedings conducted with 
every regularity in the presence of the party himself ; and oertainly such 87 C. 760=1# 
possibility is not diminished by the fact that these executive proceedings ^ 

were taken ex parte against the plaintiff. On the other hand, and as ~ 8 1 * C * 81 
against this, it must [783] be remembered that these proceedings are of a 
very exceptional and stringent character, and it is reasonable, therefore, 
to assume (as I do) the exeroise of more than ordinary care and caution 
before a reluctant recourse was had to them. The oircumstance that the 
executive order was ex parte might have required further emphasis had 
the question before us been one of mulcting the plaintiff ; but that is not 
the case here, where the party against whom it is used is himself seek ng a 
decree for damages against the defendant. The fact of the deportation if, 
however, not inadmissible merely because the order whioh is its authority 
was passed ex parte. To use the example cited by the Advocate-General, 
upon an issue of lunacy, the fact that a person had been at some past time 
placed (otherwise than under the direction of the Court) in detention as a 
lunatio would bo some evidence upon the question of his soundness of 
mind, notwithstanding that he was no consenting party to suoh detention, 
and may indeed (madly as it may have appeared to some and sanely to 
others) have protested against it. Other examples may be given. Upon 
the issue whether a person behaved improperly at a meeting, the faot that 
he was turned out upon such an allegation, even though he was not heard 
in answer to it, would be evidence; and that oircumstance, combined with 
others, including the reputable and responsible oharaoter of the people 
who took this action, might form the basis of an inference that the alleged 
ground upon which he was turned out in faot existed. I am of opinion, 
therefore, that if the faot of deportation helps to explain the oharaoter of 
the political agitation in whioh the plaintiff admits that he was engaged, 
it should be considered. For, it is to be remembered, that in this case the 
deportation (for whioh reasons have been assigned) does not stand alone, 
but in relation to the other admitted facts of the case whioh, in their burn, 
serve to explain it. I desire, therefore, to be understood as oonbning my 
remarks to the admissibility of the evidence under the circumstances here 
disclosed. But it has been said that the fact of the plaintiff’s deporta¬ 
tion does not serve to eluoidate his antecedent conduct, because it is alleged 
we ao not know the [784] reasons for such deportation. This is, however, 
not so, except in the sense that the whole of the ciroumstanoes whioh 
prompted the executive order have not been disclosed. We, however, know 
quite enough for the purposes of this case. Apart from any statement 
made by the Secretary of State, we know, from the preamble of the 
regulation, that the plaintiff’s arrest must have been ordered, because his 
conduct appeared to render his removal necessary to seoure the British 
Dominions from internal commotion. But the matter does not rest 
there; for the Secretary of State for India has on various occasions stated, 
in answer to questions which took exception to the deportation, the 
reasons whioh induced the Government to take this aotion. These 
statements are obviously not in themselves alone evidence of the existence 
of \ he faot spoken to; but they are evidenoe—and the best evidence—of the 
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— which is a totally different rnabtor. If the fact of deportation can be 

considered, then the grounds of the Government’s action are as much 
Original evidence as the action itself of which they are the alleged cause. The 

Civil, Secretary of State, whilst affirming bis inability to say for what, if 

37 0~760 -14 an ^’ or ’ mo ^he was arrested and deported, and refusing 

C W N 713 C0rta '° information which it was against the publio interest to dis- 
=6 I. c. 81. dose, said f I summarise and abbreviate) as follows. The conditions 

affecting the Colonisation Act, which was not the main cause of dis¬ 
turbance in the Punjab, were greatly misrepresented. Of ^8 meetings 
held by the leading agitators in the Pun]ab, 5 only related, even 
ostensibly, to agricultural grievances. The remaining 23 were all 
purely political. The plaintiff took part in two of these meetings, of 
which one related to the Bill and the other was political. Ajit Singh 
took part in 13, of which 11 were political. It was not the case that there 
was no connection between the plaintiff and Ajit Singh. The Secre¬ 
tary of State had himself read publio utterances of the plaintiff 
which were strongly of the nature of anbe-Bribish propaganda, 
The report of his speech quoted in the Wafadar , and of his speeoh 
at Lyallpur reported in the iunjabi , contained language which 

[785] wore m.t within the limits of constitutional agitation, bub they 
were nob the only grounds or information for resort to the Regulation 
under which he was deported. It was nob the oase that the movement in 
the Punjab was agrarian only and nob political. It appeared, on the 
contrary, that thore was a deliberate heating of the political atmosphere 
preparatory to the agrarian meeting at Rawalpindi. The plaintiff’s aotion 
constituted him a danger to the btate, and he had been arrested not for 
any legitimate agitation against any reasonable grievance, but for the 
aotive promotion of open sedition. The Secretary of State further inform¬ 
ed Parliament that the plaintiff had been informed that the reason of 
his arrest and deportation was to presorve a portion of His Majesty’s 
dominions from internal commotion, but that the plaintiff denied that he 
had ever done anything to cause such commotion. These statements, 
whether accurate as to their subjeob-matter or nob, are evidence to show 
the giounds alleged by the Government as those upon which the plaintiff 
was arrested and deponed. What then is the effeot of such deportation ? 
The legal presumption of regularity applies to official as well as to judicial 
proceedings, and it operates in the present oase to this extent that, in the 
absenoe of evidonoe to the contrary, io must be assumed that to the mind of 
Government the state of affairs appeared to be such as to justify the plain¬ 
tiff’^ arrest and deportation. It may well bo that in some particulars the 
plaintiff’s conduct has been more severely judged than should have been 
the oaso. It is possible that in others he may have suffered from false 
reports. It would, however, be ridiculous to hold that this appearance 
was in fact wholly illusory, and that the plaintiff’s aotion had been mis- 
observed and misrepresented throughout. On the contrary, I am satisfied 
that the Government would not have taken this exceptional action against 
the plaintiff unioss, after the most careful consideration, his oonduot appear¬ 
ed to justify it. We have it then on the plaintiff’s evidence that he was 
engaged in a political agitation which ended in the order for his arrest and 
deportation ; and that thisordei was issued because the plaintiff’s agitation 

[786] appeared to the Government to be such as bo require measures to 
be taken for the security of the country from internal oommotion. There 
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is a legal presumption that the action taken appeared to the Government \o\q 
to be necessary; and it is unreasonable to suppose that this would so have — 
appeared had the plaintiff’s action been in faot of an entirely legal and Appeal 
legitimate character and free from blame a' he asserts. The conclusion, Fa0M 

therefore, at which I arrive is fto put the matter in the most favourable 

form for the plaintiff) that his conduct did in faot go so far beyond the _ 

limits of legitimate constitutional agitation as to justify action un^er the 37 C. 760=14 
Regulation being taken against him. I am unable, therefore, to accept 713 

the plaintiff’s statement that in the agitation (which he admits; he was in ~ 6 1 C ‘ 81 
no way to blame and gave no ground for the action taken against h'm. It 
is not necessary to hold—and I do not say that the plaintiff has said what 
he knows to bo false in this matter—a conclusion which would be incon¬ 
sistent with the personal character which has admittedly been given to him. 

It is possible that he may have believed, and still believes, that, he did not 
exceed the bounds of legality. He may, however, not be the best judge 
in this matter. If, as I think, there is reason to believe that the plain¬ 
tiff’s oonduot was. from a political point of view, blameworthy, then he is 
not ent’tled to damages such as he has been awarded on the footing that 
he has been free from all blame. But this is a different thing from hold¬ 
ing (as we have been asked to do) that the facts and circumstances to 

prove that the plaintiff tampered with the loyalty 
of the sepoy, so as to render him fin my reading of the libel) liable to a 
obarge under seotion 131 of the Penal Code. In my opinion these faots 
do not justify this inference for two reasons; -Firstly, looking at the Regu¬ 
lation by itself, it cannot be inferred from the general circumstance that 

the plaintiff's action threatened the tranquillity of the country, that that 

aotion was of the particular kind charged and next, looking at the Regu¬ 
lation, together with the grounds of the deportation assigned by Govern¬ 
ment, I oan find none from which, either by itself or in conjunction with the 
U87] other faots of the oaso, I should be justified in holding contrary to 
the oath of the plaintiff - that he had in fact tampered with the loyalty of 
the sepoys. 

The deportation of the plaintiff was the subject of disoussion in Parlia¬ 
ment Questions v^ere asked of the Secretary of . v fcate for India and 
these and his answers * hereto and the statement 5 of other members have 
been relied on by the defendants upon the issue of comment on a matter of 
publio interest. They have, however, been objected to on two grounds. 

The first is that of want of proof, it being argued that the reports in 
“ Hansard ” may not be referred to in order to ascertain what has been 
said in Parliament. It has, however, not been suggested that the state¬ 
ments were not made, or that they have not been accurately reported. 

Several of these statements were put to the plaintiff during cross-examin¬ 
ation. Reliance has been p ] aced on the decision in McCarthey v. Kennedy 
(1). That report is so meagre that it is not quite clear what was decided 
but in any case the matter must be decided with reference to the provi¬ 
sions of the Evidence Act. Though section 57 does, I think, aid the appel¬ 
lants, the penultimate paragraph does not bear the construction which 
they have put on it That paragraph does not say whether the Court may 
or may not take notioe of any faot. Still less does it say or mean that the 
Court shall or may take judioial notice of every matter which comes 
under the heads of description there given. It provides that when the 
Court does take judicial notice of the faots of which it is bound to take 

(1) (1906) The “Times," 4th Maroh. 
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1910 nobice under olausos 1 to 13, then ib may refer feo appropriate books of 
reference as bo those facts Speeches made in Parliament do nob oome within 
those clauses, for the “ course of proceeding ” referred to in clauso (4) is a 
different matter. This phrase does not refer to what was in fact done on 
any particular occasion, but to the general rules of procedure. But the 
section also adds (and in this it goes beyond English LawJ that in all 
C W R *713 ma ttors of public history, literature, scunoe or art, the Court 
^ i. c. 81. ma Y resor t for its aid to appropriate books of reference. This [788] 

is doubtless a provision primarily for the benefit of the Court, and 
1 agree with my learned brother that the section does not absolve the 
party fiom proof of any faob which does not fall within the provisions of 
clauses 1 to 13. Faots, however, of which judicial notice may be taken are 
not limited to those of the nature specifically mentioned in those clauses. 
These are mentioned because, as regards them, the Court is given no dis¬ 
cretion. As to others, the Court must determine in eaoh case whether the 


fact is of suob a well-known and established character as bo be the proper 
subjeob of judicial notice. A matter of publio history may be suoh a fact. 
The tendency of modern practice is to enlarge the field o! judicial notioe: 
and the importance of the penultimate paragraph to my mind is this— 
that it indicates both an approval of this principle as also the kind of sub¬ 
jects of which (in application of suoh principle) judicial notice may betaken. 
The Indian oase law and praotice appear to me to have also proceeded on 
a liberal application of the power to take judicial notice. In the present 
case (for I am only concerned with that) the faob that there has been a 
political agitation in this oountiy, that the plaintiff and others have been 
deported in oonsequenco of the part said to have been taken by them in ib, 
and that suoh agitation, conduob and deportation were the subjeot of 
debates in Parliament and in a general way what was said in suoh debates 
and therefore became widely known as to the alleged cause of suoh depor¬ 
tation, appear to me to be matter of publio history and of suoh notoriety 
that it is reasonable to assume their existence without formal proof. I he 
fact that they are recent does nob affeob their character of notoriety, whioh 
is the basis of judicial notice. I think we may assume these faots in 
the present oase with a greater sense of oertainby, seeing that their existence 
has never been disputed, nor has the aocuraoy of thy report in “Hansard” 
of these faots (so far as they ooourred in Parliament) been put in issue. 
I am of opinion, therefore, that wo may take judicial notice of the 
faob that there were debates in Parliament in whioh the subjeob of the 
plaintiff’s conduob and deportation were disoussed, and [789] whioh 
debates were themselves the subjeob of widespread oomment. 

Then, is Hansard an appropriate book of reference for the purpose (to 
use the words of the seotion) of enabling us to take judicial notice of the 
faots whioh we have been called upon to do? If it be not I do not know of 
any obher more appropriate. “Hansard” is itself almost a public institution. 
The first volume of its new series oommenaed in the year 1 J 31 and was 
a continuation of the Parliamentary histoiy to whioh reference seems to 
have been made in Damodar Oordhan v Deoram Ka’iji (L with respeot 
to speeches by Lord Thurlow and Lord Palmersbone. lb is in short the 
established report of Parliamentary debates, and I believe it is the fact 
that in oider to ensure aoouraoy the reports of speeches are submitted to 
members for their approval before publication. The learned Judge, there¬ 
fore, in my opinion rightly, in the oiroumsbanoes of the present oase, 
permitted reference to Hansard in the Court below. 


(1) (1876) I. L. R. l Bom 867, 8s0. 886. 
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regiments having been invited to attend, and several hundred- nf t-k *“ 

having in fact acted upon the invitation If it was in ten ,1 A ? rp 0m 

as beyond doubt, the plaintiff's personal 

obvioTslTdhL^tTTh ° f f asifcation - tha statement would have been 

Sl?SSSSssHSS5 

d wi h the WatvT^ Plamt,ff ’ aft9r a generaI d6aial he tamper 

Parliament expressed their belief in the innocence oTth^LaTn^ 615 !?* 

teacher, a successful lawyer an! man of plSv who tT^ rt 
Singh, never identiHed bimseli with violent sohe'mes o, s,dit“ue rnov". 


t.« , 3 ^ :ss si ™ 

»'.'™‘e eharaoter and has never been d.tn,“ SS "hT.T .* S t£ 

scrupulously fair that the defendants among other offensive fu ' 8 k ° 5® 
the plaintiff describe him in these articles as a‘ja l bird ” Tam at . *° 

to conceive how the Editor of a responsible paper could think hh ? 3 

dnnts « this nose, nould b, rendered h y snob „“lo= ,s es °, f 

stsnd how tbs article in suit was passed" ior ™b7i2ion. On ts £% 
[ 791] appears to be a piece of backstairs gossip relating to facts oertainlv 
obtained from unauthorized sources, and possibly by illegal means though 
.t is not necessary to suggest that the write? himsdf wa?pr^y to The 
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1910 illegality, if any. It asserts the truth of certain of its statements, notwith- 

__ standing official depials which are said, in an euphemisbio phrase, bo be 

APPEiij falsehoods. In some respeobs bbis arbiolo has nob been correctly read in 

from the judgment under appeal. It is in the first place clear on a reading of 
°Oivil ^ ft that the defendants’ counsel could nob have contended that all its 
— statements were drawn from " Hansard.” Secondly, the alleged official 
37 C 760*14 falsehoods do not refer to the matter of the libol. It is no doubt the case 
r’ Vi 8 that no definite formal official charge has been made against the plaintiff 

. *• c * i n terms of the alleged libol. But there has been no publio offioial denial 

of that fact. The statements whioh the writer asserted in spite of offioial 
denials refer to the alleged proposal and aotion of the Viceroy and the 
Commander-in-Chief. Thirdly, it is nob the fact that the writer charged 
the Secretary of State with having concurred in the act of deportation 
solely because he dared not allow the then Commander-in-Chief bo resign. 
The artiole makes it plain that according bo the writer’s alleged informa¬ 
tion both the Commander-in-Chief and the Viceroy were agreed upon the 
subject of the deportation of the plaintiff, and that the alleged difference 
between them was as to the advisability of vetoing the Canal Colonies 
Bill—a matter whioh does not affeot the subjeot before us. Lastly, that 
the writer had in contemplation, ip parts of bis article, the debates in 
Parliament, is shown by the references thereto contained in the artiole 
itself. The question of the release of the plaintiff was a question of publio 
interest on which the defendants or any one else might fairly oommenb, 
and bad the writer confined himself to oiting the statements to whioh I 
have referred made by the Secretary of State himself, and saying that 
having regard to such statements it was upadvisable that the plaintiff 
should be roleased, the statement being fair comment would nob have been 
open to question. Such comment would, however, have carried with it 
its own oorrectivo, [792] to be found in bho proceedings on whioh it was 
based and to which the reader was referred. Bub I agree with Mr. Justice 
Fletcher that the writer did nob do this. What he did was bo assert as a 
fpot the existence of certain military reports which have not been proved, 
and as to whioh, for all we know, tho writer may have been misinformed; 
and then, on the information whioh ho suggests ho had received from 
these and possibly other secret souroes, makes two statements of fact oi his 
own for the truth of which bo personally vouchos: firstly, that these 
military reports stated that the plaintiff and Ajit Singh were tho principal 
agitators, who were using the provisions of the Canal Colonies Bill to 
inflame the sepoys against the Government; and, secondly , that there was 
no possibility of doubt bub that the plaintiff had been guilty of tampering 
with the loyalty of the Punjab sepoy. "Whether tho writer had, or the 
reader would have, tho Penal Code in mind, the tenor of the whole article 
shows that tho plaintiff was charged with having done acts in the nature 
of those dealt with by seotion 131 of the Penal Code. Those allegations 
are not made by way of comment on tho debates in Parliament, but as 
the writer’s own statements of faot; and, next, the statements in Hansard 
fall short of those in the defendant’s artiole. I have already dealt with the 
oharaoter of the statement in Parliament at page 42 of the paper book. It 
is further significant that throughout the debates a tone of greater certainty 
prevails as regards the part taken by Ajit Singh as appears, amongst 
others, from the statement at page 41 of a former Indian Offioial that 
“ the two agitators who had been deported had gone about tho country 
tampering with bho loyalty of tho people and vin the ease of Ajit Singh at 
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least) with the loyalty of the troops.” Neither then the evidence, nor the 
statements in Parliament,. nor the deportation (for those statements do _ 
not assert that tampering with the loyalty of the sepoy was its ground) Appeal 
warrant as comment the libellous statement complained of. Indeed it has from 
not been seriously contested that the actual statements in toe article are 0 J* iaiNAL 
not to be found in the debates on which it is alleged comment was made. It * 

has, however, been [7 93j contended, contrary to'the statement of the law 37 C. 760=^4 
in Merivale v. Carson (1) and Peter Walker & Son v. Hodgson (2), that fair 5; W. N. 713 
comment is a branoh of the law of privileged occasion and that “licentious” ** C# 8,i 
comment will pass, provided that there is no express malice. I am clearly 
of opinion, however, that this is not so. The law may shortly be stated to 
be that fair comment on a matter of public interest is no libel. But for a 
comment there must be a text which must be accurately stated. Comment 
must appear as comment, and must not be mixed up with the facts. If 
a porson misstates any of the facts on which he comments, this misstat- 
ment, however bona fide t negatives the possibility of the comment being 
fair. A statement of faot as distinguished from comment is not protected. 

Then are the facts true ? The statements being in themselves defamatory 

are presumed in law to be untrue until the contrary be shown. A great 

deal of discussoin has taken place with reference to what occurred , in the 
lower Court on the question of the withdrawal of the plea of justification. 

It is to be regretted that issues (which the Code directs all Courts inclu¬ 
ding the High Court to frame) were not settled, in which case probably 
there would have been less room for discussion. According to the Minute 

Book of 28th June 1909, Mr. Norton, who appeared for the defendants, 
stated as follows: “I withdraw paragraph 5 in so far as I will not attempt 
to prove my due amounts to a plea of justification, I do not justify here.” 

Apparently learned counsel, in answer to an enquiry of the Court; desired 
to intimate that he would not call evidence to justify the statements com¬ 
plained of, but did not withdraw the plea in the sense that he admitted 
the defendants’ statements to be false and thus abandoned his right to 
cross-examine the plaintiff with a view to show that the statements were 
justified, or to contend, when the evidence was all in, either that the state¬ 
ments were true and the comment was thus fair, or that there was such 
amount of truth in the charges made against the plaintiff as should go to 
the mitigation of damages. While this may have a bearing on the'ques¬ 
tion as to how far [794] facts which fall short of justification may affeot a 
mitigation of damage, it is none the less the case that the defendants have 
not proved their allegation that the plaintiff did in fact tamper with the 
loyalty of the Punjab sepoy, and they have in consequence libelled the 
plaintiff. The defendants must, therefore, pay dahaages to him; He asked 
for half a lakh of rupees and has been awarded Rs. 15,000. At the outset, 

1 desire to say that in my opinion the English cases which deal with the 
question of the revision of damages by the Court of Appeal have no appli¬ 
cation in this country where the Jury system, with respect to which the 
English decisions have been given, does not prevail. Here, the Court acts 
as both Jud£e and Jury, whether sitting as Court of first instanoe or appeal: 
though in appeal it will not, of course, in this or in any other matter, in¬ 
terfere, unless the decision appealed against appears to it to be clearly* 
erroneous. It has been pressed upon us that we should not do so, because 
it is said the Court of first instance was better situated than ourselves to 
assess the damages. I am unable to discover any ground for this argument 

(1) (1887) 20 Q, B. D. 275, 283. (2) [1909] 1 K. B. 239. 
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v?bich bar, application only in cases of appreciation of oral testimony. 
Before affirming this decision, v.e should be s-uthfird that the plaintiff has 
in fact suffered'da usages to the extent of Rs. 15,000 or some like sum. I 
am wholly unable to bring myself to this coDclu c ion. 


Civil. In tbe first place, the learned Judge has, in assessing the damages, 

37 C 760=15 P T oceoded as though no question arose as to the political character of the 
0. W. N 713 plaintiff who seeks damages in respect of the injury to such character. I 
sc6 I. C. 8t. Say “such character,” for assuming that the plaintiff was charged with an 

otience, that offcnco was of a political nature. Under section 55 of the 
Evidonco Act, the fact that a person’s reputation is suoh as to affect the 
damages ho should receive is relevant. In this country reputation includes 
both character and disposition. And deposition is obviously not the less 
proven, because it appears on the face of the facts deposed to by the plaintiff 
himself (including in the present case his deportation) or is a 
proper inference from these facts. I have already dealt both with 
[795] such faots and inferences. Next, under the oircumstanoes of this 
case, it appears to mo to be highly probable that, assuming the political 
reputation of the plaintiff to have suffered damage, suoh damage is to be 
attributed in greater degree to the deportation of the plaintiff and the 
public and widely spread statements concerning the plaintiff made by the 
responsible executive Officers of Government than to the utterance of an 
anonymous and irresponsible contributor to the defendants’ journal. In 
any case it would bo difficult in assessing damage to discriminate how 
much was duo to these last-mentioned statements and bow much was due 
to the more pronounced and more defamatory statement of the defen¬ 
dants. Further, the plaintiff himsdf states that he cannot say if he has 
suffered by reason of this libel. No doubt general damagos need not be 
proved, but will be assumed on proof of the libel. This means that some¬ 
thing, even though it be nominal damages, must bo given on such proof. 
It does nob mean that the plaintiff is to he given a very large sum of 
money without any regard to what the evidence disoloses or fails to 
disclose. Hero, with two exceptions to which I will next allude, that 
evidence fails to indicate any pecuniary, professional, or sooial loss in 
consequence of the alleged libel. The plaintiff says that it has been 
reported to him that “ those people who mix with British officials and 
some Europeans now think wor c e of mo since these publications ; ” and, 
secondly, “ that the conservative Press showed that they disliked me 
more.” It is not improbable that the plaintiff has attributed to the 
irresponsible utterances of the defendants' correspondent—a result which 
should more properly bo assigned to tire action of Government in ordering 
his deportation, and to the accredited and responsible statements of its 
officials in justification of it. Notwithstanding, however, all this, it is 
quite possible, having regard to the faot that tho plaintiff’s definite oharge 
was in its possible consequences more injurious than any previously made 
against him, and was assorted as a matter beyond doubt that the plaintiff 
basin fact suffered as a strict result of the libel more than the merely 
nominal damages which it has been suggested, [796] in last resort, 
should be awarded. 1 concur, therefore, in tho order which my learned 
brother proposes to ma. o to tho disposal of this appeal, i wish, 
howover, to add a word as to the costs. Not merely have the defendants 
renoerod tht msolvis liable to costs by leuson of their failure to establish 
their contention that thoy had not libelled the plaintiff, and that the 
luit should in consequence bo dismissed, but they do not appear to me to 
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be deserving of further relief in this matter over and above reduction of 

damages, having regard to the character of the previous articles which ,91 ° 

they published of t ie deft ndant and their conduct in re c peeb of that in Appeal 
suit in publishing a statement which, on the face of it, purported to come fkom 

from an unauthorised source without attempting pieviously to ascertain Original 
its truth nd in failing subsequently to justify it. Civil. 

37 Cal. 796 (=12 C. L J 323 = 15 C. W. N. 337=6 I C. 537). 

APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Garnduff. 


37 C. 760=14 
C. W. N. 713 
=6 I. C. 81 


Madjjabmani Dasi v . Lambert.* 

10th May, 1910 

Mortgage—Order absolute , a)plicatio-\ for—Foreclosure—Liimtation--Execution of decree 
application for, Revival oj pending executio \—Limitation Act {IX of 1908) Sch. 11, 
Art. 181 

Previous to the passing of tbe Limitation/oo (IX of 1908; and the Civil 
Procedure Code (V of 1908), there was no rule of limitation applicable to an 
application for order absolute of a deoree nisi made under section 86 of the 
Transfer of Property Act (IV of 18 -1'. 

Tilwk Singh v. Pars tein Pnshad (1 ^ Raimat Kar.mv. Abdul Karim (2) 
referred to 

An application for execution of a decree may bo treked as one in oontinu- 
tttion or revival *.f a previous applies ion, similar in soope and oharaoter, th 9 
consideration of which Lias been interrupted by the interveition of objec ions 
andolaiin* subsequently ] roved to be groundless, or has be.n suspended by 
reason of an injunction or like obstruction. 

[797] Qamaruddm Ahmad v. Jatoahir Lai (?•). lu.dra Narain Curia v. Pachu 
Maity (4), Narayan Govmd M.tnik v. Sono Sadashiv (5;, Ilah.m Ali Khany. 
Phul Chand (6), Mir Ajm dd n v. Mathura Das (7), £>up c a headiar y, AVudai 
Ammal (8), Paras Ram v; Gardner (9) re! rred to. 

The Limiut'on Aot (IX of 1903J does not profess to provide for all kinds of 
applicitu ns whatsoever. 

Govind Chunder Goswami v llungunmoncy (10), Sital Prosad y. Abdul Rashit 
(11) referred to. 

Nor does it apply to an application to a Court to do what the Court has no 
discretion to refuse. 

Kylasa G'oundan v. tiamasami Ayyan (12), Balaji v. Kushaba v 13) referred to* 

Nor is it applioable to an application to the Court t > te initiate a pending 
proceeding, the final order in which has been postponed for the benefit of the 
defendant or for the convenience of the Court. 


Pur an Chand v. Roy Rudha Kishen (14) referred to. 

Artiole 181,- Soh. II of the Limitation Aot (IX of 1908) does not govern an 
application for ordor absolute under order 31, rule 3 of tbe Civil Procedure 
Code (V of 1908.) 

LRef : 38 Cal. 913 ; 42 Cal. 294 ; 62 Cal. 828 ; 19 C. \V. N. 473 ; 14 M. L. T. 194 * 1 
Pat. 435 ; 66 1. 0. 97 ; Fol: 26 0. W. N 338 ; Ref : 20 C. W. N 686 * 11 I 0 
972 ; 65 I. C 220 ; 87 I. C. 205 ; 87 I 0. 561. ' ’ * 

^Appeal from Original deorte, No. 114 of 1910, against the deoree of Pramatha 
Nath Chatterjee, Subordinate Judge of 24-Parganas, dated March 5, 1910. 


(1) (1895) I. L. R, 22 Cal 924. 

(2) (1907) I. L. R. 84 Cal. 672. 

(3) (1905) I. L R. 27 All 384; L. R. 32 
I, A. 102. 

(4) (1896) I. L. R. 23 Oal. 437. 

(6) (1899; I. L. R. 24 Bom. 345. 

(6) (1896) I. L. R. 18 All 482. 

(7) (1874) 11 Bom H. 0. 206. 


(8) (1904) I. L. R. 28 Mad. 50. 

(9) (1877) I. L. R. 1 All. 355. 
(10) (1880 I. L. R. 6 Cal 60. 

(11J (1908] 11 Oudh Oases 208. 
02) (1881) I. L. R. 4 Mad. 172 

(13) (1906) 1. L. R. 30 B m. 415.' 

(14) (1891) I. L. R. 19 Cal. 182. 
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Appeal by the plaintiff, Madhabmani Dasi. 

The plaintiffs Madhabm8.ni Da c i and Amrita Nath Mitter, the ad¬ 
ministratrix and administrator of the estate of Dwaraka Nath Mitter, in¬ 
stituted the suit to enforce a moitgage against Pamela Lambert the mort¬ 
gagor, and the purchaser of th6 equity of redemption, and the two daugh¬ 
ters of tho mortgagor. The suit was decreed on the 30th of March 1904 
against the mortgagor and her assignee, but was dismissed with costs 
against the mortgagor’s daughters, and the usual direction for redemption 
within 6 months was given in the deoree. The result was that there was 
a decree for foreclosure of the life interest of the mortgagor in favour of 
the representatives of the mortgagee, and there was also a deoree for costs 
against the mortgagee in favour of the daughters of the mortgagor. On 
the 5th of March 1907, Amrita Nath Mitter obtained leave to withdraw 
the appeal which he had filed ; thereupon the plaintiff Madhabmani, the 
widow of the mortgagee, who was also the administratrix of tho mort¬ 
gagee’s [798] es ate, applied for an order absolute on the baais of the 
decree nisi passed on the 30th of March 1904. 

One Levinia Ashton, who was the aunt of the daughter of the mort¬ 
gagor, and who had, at a sale in execution of the deoree for costs awarded 
to the daughters of the mortgagor on the dismissal of the suit, purchased 
the deoree nisi on tho 11th of August 1904, the same having been confirm¬ 
ed on the 4th of November 1908, objected on the 19th December 1908 
to the order absolute for foreclosure b<>ing made in favour of anybody else 
except herself, and applied for the substitution of her name as decree-hold¬ 
er and for au order absolute for foreclosure. Tho lower Court there¬ 
upon, on the 19th of Decembor 1908, dismissed Madhabmani’s application 
for order absolute. On the 23rd Deoember 1908 Modhabmani, who had 
now become aware of the execution sale, applied for sotting aside tbe sale 
on the ground of fraud and irregularities and the sale was set aside on 
the 7th of July 1909, and the application of Levinia Ashton of the 21st of 
Deoember 1908 for order absolute was also dismissed. On the 8th of 
July 1909 Madhabmani renewed her application as decree-holder for order 
absolute, bub no orders were pas c od. Levinia A>hbon, on the 13bh of July 

1909, appealed against the order setting aside the sale, and her appeal was, 
on the 2nd of February 1910, dismissed. On the 10th of February 

1910, Madhabmani made an application that her application of the 8 r *h of 
July 1909 might be adjudicated upon, and an order absolute for foreclo¬ 
sure made ; but the judgment-debtors intervened on the ground of limit¬ 
ation, and on the 5bh of Maroh 1910 the Subordinate Judge allowed the 
objection to prevail. Against that ordor the plaintiff appealed to the 
High Court. 

Babu Bam Chandra Mazumdar and Babu Rarnnamoy dose, for the 
appellant. 1 he application of the decree-holder of the 8t.h of July 1909 
and the )0th February 1910 ought to be treated in substance as an appli¬ 
cation for revival or continuation of tbe original application for an order 
absolute of the 9bh of September 1908 : Qamaruddin Ahmad y. Jatoahtr 
Lai (1) [799] Budra Narain Onria v. Fachu A iaity (2J, Sttppa Bed - 
diar v. Avudai Am*nal (3), Narayan Oovind rUviik v. Sono Sadashiv (4*. 

That even if the application of tho 8th July 1909 or the 10th of 
February 1910 be treated as an independent application for order 


(1) (1905) I. L. R 27 A. 884; L. R, 32 (3) (1900 I. L R 2$ Mad. 50. 

I. A 102. (4) (1899 1. L. R. 24 Bom. 345. 

(2) (1896) I. L. R. 23 Cal 487. 
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absolute, it is not open to objection on the ground of limitation, inas¬ 
much as Article 181, Schedule II of the Limitation Act. (IK of 19-08; 
does not apply to pending proceedings : Re far Nath Dutt v. Harra Chand 
Duit (l), Dwaraka Nath Misser v. Barinda Nath Misser (2), Shah 
Muhammad Khan v. Hanwant Singh (o), Latchmnnan Chetty v. Bama- 
nathan Chetty (4), Puran Chand v. Roy Badha Rtshen (5j, Narayan 
Gpvind Manik v. Sono SadaMo (6 , Muhammad Umarjan Khan v. Z inat 
Begum (7), W aliya bibi v. Nazar Hasan ( 8 ). 

The present application for an order absolute is like an application in 
a pending proceeding : Tiluck Singh v. Parsotein iroshad (9), Kedar 
Nath Dutt v. Harra Chand Dutt (1), Chalavadi Kotiah v. Paloori AU- 
mallammah (10), and is not a proceeding in execution : Ajudhia 
Parsad v. Baldeo Singh (11), Akikunnissa Bibee v. Loop Lap Dass' (12). 
And Article 178 of the Limitation Act is not applicable tj an application 
under section 89 : Taluck Singh v. Parsoteirt Ptoshad >9), Ran&r Singh 
v. Drigpal (i3j; and same construction will be put on statute pari mate- 
ria : biurray v. East India C.mpany (14), Totson v. Kaye (15). 

Preamble to the Limitation Act shows that Article 181 does not 
apply to all applications. Nor will it have any retrospective operation if 
that lead to the pre]udioo of the parties : Delhi and London Bank Limited 
v. Orchard (16), In the matter of the petition of Batansi Kalianji (17) ; or 
where compliance with [800] the new law has become impossible at the 
time when the new article came into operation : Hickson v. Darlouo (18), 
The Queen v. Wells (i9) ; see also Maxwell on Statutes, page 323, et seq ; 
and General Clauses Act, section 6. 

Babu Mahendra Nath Roy, Babu Mohini Mohan Chatterjee and Babu 
Shashi Shekhar Bose , for the respondent. The provisions of sections 86 
and 87 of the Transfer of Property Act TV of 1882) have been transferred 
to order 34, rules 2 apd 3 of the Civil Procedure Code (V of 1908-, which 
materially alt.ers the law as it stood under the provisions of Article 178 of 
Aot; XV of 1877, which did nob govern applications for order absolute : 
Ajudhia Prasad v. Baldeo Singh ill), Akikunnissa B*bee v. Boop Lai Das 
(12), Wadia Qandhy and Co. v. Pursotam Sivji (21 >, Ttluck Singh v Par¬ 
sotein Prashai (9), Nggor v. Saudagar i7 ; ,; and, therefore, Article 181 of 
the present Limitation Aot applies to applications for order absolute under 
order 34, rule 3 of the Civil Procedure Code : and the right to make an 
application of tbis sort accrues fioin day to day. 

Cur. ad. vult. 


Mookerjee and CaRNDDFF JJ. The substantial question of law 
which calls for decision in this appeal is, whether an application for order 
absolute for foreclosure of a decree nisi in a mortgage suit, made in favour 
of the appellant on the 30th March ;904, is barred by limitation. The 
circumstances under which the question arises for decision are matters of 


(U (1882 I L. R. 8 Cal. 420. 
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record, and do nob admib of any doubb or dispute. On the 30bh September 
1901, ono Amriba Nabh Mitter and his sister-in-law, Madhabmani Dasi, as 
administrators of the estate of Dwarka Nath Mitter, commenced an action 
to enforce a mortgage security against Pamela Lambert. They 
joined as partus defendants, the mortgagor and a purchaser of the 
equity of redemption, as al c o two daughters of the mortgagor, who, 
subject to the life-interest of their mother, had apparently a [ft 01] 
right of maintenance out of the estate of their father held by her. 
On the 30th March 1904, the suit was decroed against the first to defend¬ 
ants—the mortgager and her as c ignoe—and the usual directions for 
foreclosure of the life-interest cf the mortgagor in bhe mortgaged premises 
were given, in bhe event of her failure to redeem the property within the 
30th September 1904. The suit was, however, dismissed against the third 
and fourth defendants, the daughters of the mortgager, and a decree was 
made in their favour for the costs of the litigation. The result was that there 
was a decree for forcclo c ure of the lif6-inberesb of the mortgagor in favour 
of bhe representatives of the mortgagee, and there was also a decree for 
costs against the latter in favour of the daughters of ^hc mortgagor. An 
appeal was preferred against this decree by Amirba Nabh Mitter, but on 
the 5th March 1907 bhe appellant obtained leave to withdraw the appeal. 
On the 9bh September '90S the other plaintiff, Madhabmani Dasi, who 
was not only the administratrix of the (state left by the mortgagee, but as 
his widow, was benefiioally interested therein, applied for an order abso¬ 
lute for foreclosure on the basis of the decree nisi. Notices were directed 
to be issued, with the result that on the 19th December 1908 one Lovinia 
Ashton, the aunt of the daughters of the mortgager appeared and objected 
that the decree nisi had been purchased by her at a sale in execution of 
the decree for costs held by the daughters of tho mortgagor against the 
plaintiffs, representatives of bhe mortgagee that such sale bad been held on 
the 11th August 1908 and bad hern confirmed on the 4bh November 1908,so 
that, as purchaser of th rt decree nisi she alone was competent to apply for 
an order absolute for foreclosure. Madhabmtani Dasi, thus apprised for the 
first time of the execution sale, applied, on bo 23rd Deoember 1908, for 
reversal of the sale on the ground that it h a d been brought about by fraud 
and was vitiated by grave irrogularities. T.evinia Ashton meanwhile, on 
bhe 19th and 21st December 1908, bad applied for substitution of Ver name 
as decree-holder, and for order absolute for foreclosure on tho basis of bh. 
deoree purchased by her. In view of this application, the Subordinate 
[802] Judge, on tho 19th December, dismissed the application of Madhab- 
mani for order absolute. On the 7th July 1909 bhe sale was set aside at 
bhe instance of Madhabmani, and the application of Lovinia Ashton made 
on the 21sb Deoember 1908, for order absolute, was dismissed. On the 
clay following, tho 8th July 1909, Madhabmani Dasi as deoreo-holder 
applied for order absolute, bub no orders wore passed on her application. 
Levinia Ashton subsequently, on the 13th July 1909, appealed to this Court 
against bhe order of reversal of tho sa'o. This appeal was dismissed and 
the order of bhe Court below was affirmed on the 2nd February 1910: 
Levinia Ashton v. Madhabmani Ba r (l). On the 10th February 1910, 
Mahabmani Dasi applied tlmt; her application of the 8th July 1909 might 
bo tnken into consideration, and an ordor absolute for foreclosure made in 
her favour. Tho judgment-debtors interposed the objection of limitation, 
and on tho 5bh March 1910 thi s objection was allowed by the Subordinate 

(1) (1909) 14 0. W. N. 580; 11 0. h. J. 489. 
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Judge. The decree-holder has now appealed bo bhis Courb, and on her behalf 
fehe decision of the Mibordinate Judge has been assailed substantially on 
two grounds : namelv, first, that the applications of the decree-holder made 

on the 8bh July 1909 and 10th February 1910 should be treated in sub¬ 
stance as applications for revival or continuation of the original application 
for order absolute made on the 9th September 1908; and, secondly , that, 
even if either of these two applications of 1909 and 1910 be treated as an 
independeot application, it is not ba r red 5 by limitation, as Art'de 18i of 
the second Soaedule of \ihe Limitation Act of 1908 does not govern appli¬ 
cations in pending suits by which the Cuurt is Invited to mako the final 
decree. It has further been suggested that the Limitation Act of 1908 
has not retrospective operate n so as to affect vested rights enjoyed by the 
appellant before the Act came into operation. In our opinion, the appel¬ 
lant is entitled to succeed on the first and second grounds urged on her 
behalf, and that in this view it is unnecessary to examine her third 

contention. 

[803] In support of the first contention of the appellant, it has 
been argued that under the law as it stood before the Civil Procedure 
Code of 1908 and the Limitation Act of 1908 came into operation, there 
was no rule of limitation applicable to an application for order absolute 
of a decree nisi made under section 86 of the Transfer of Property Act. 
This position has nob been, and cannot be, controverted on behalf of tho 
respondent in view of the decision of this Court in Ttluck bingh V. 
Parsotem Proshad (1), which has been accepted as good law in Rahnat 
Karim V. Abdul Karim f2) It is manifesf, therefore, that the application 
of the 9bh September 1908 was not open to objection on the ground of 
limitation. It is contended, however, by the learned vakil for the 
respondent, that that application was properly dismissed, and tho 
subsequent application of the 8th July 1909 and 10th February 1910 
are open to objection on the ground of limitation, as they were made 
after the Civil Procedure Code of 1908 bad come into force, by which it 
is suggested a fundamental alteration was effected in the law. In answer 
to this contention, it has been urged by the learned vakil for the 
appellant that the applications of 1909 and 1910 should be treated in 
substance as applications for revival or continuation of the application of 
the 9th September 1908. In our opinion this contention is well- 
founded and must prevail. It is dear, as shown by subsequent events, 
that on the 9th September 1908 the decree-holder was competent to 
apply for order absolute. No doubt, by reason of a fraudulent execution 
sale, her title had vested in the auction purchaser; but when the sale was 

subsequently reversed, the parties were restored to the position wh'ch 

they would have occupied if the sale had never taken place. In other 
words, although the order of the 19th Deoember 1908, by whiob 
the application of the appellant for an order absolute was dismissed 
was right when tested in the light of the faots then apparent on 
the record, the order was in substance erroneous as conclusively proved 
by subseauenb events. To put tho matter in another way, the Cour 
would have acted prudently, and with [804] the least chance of hard¬ 
ship to the petitioner, if the application had been adjourned so as to 

enable the petitioner to have the validity of the sale tested by an 
appropriate proceeding. In ail such matters we must look more to the 
substance of the proceeding than to the m ere form of it. In our opinion , 

(1895) I h. R. 22 Cal. 924. (2) ^ 1907 ) 1 L R * 34 0al ’ 67a * 
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.be present ease is within the principle recognised In numerous oase 9 of 
high authority, that an application for execution of a decree may be 
treated as in continuation or revival of a previous application, similar 
m scope and character, the consideration of which has been interrupted 
>y o intervention of objections and claims subsequently proved to bo 
gronndb ss, or has been suspended by reason of an injunction or like 

SSon 7 h T 1 A- PP ?n ° f thiS Ti6W ' rof " rtoce ma V be made to the 
In,nib! f fr ; Tud,c ' a ‘'Committee in the case of Qamarudd n I hmad v. 
JawahirLal C; and to the cases of Budra ZCrani Curia v, Pachu 

MaiCi ( ) Jar a,, an Govmd Mamk v. Sono Sadashiv <3 and Rahim Ali 

Kha-i v. Paul char d U) Th : . view is realiy not inconsistent with that 

taken in ■ ir A,mudd,n v Mathura Da, (5;, which was decided under the 

bnmitanon Ac.of 1859, and merely ruled that in computation of the time 

oi execution o a decree, the period during which it has remained under 

uacbmem cannot 1>* deducted. Reference moy be made particularly to 

Ca j ” " u \ P 11 f ' c ' ( ^ iar v - Avn ici immal (6>, wh ; ch shows that a 
Dt ,ipn ic < b ij ior execution may bo treated as a continuation of the 
p e\i° »s appiic.tion, even though suchapplica'.ion was formally dismissed 
r ' s ' ,lj °' “ n orilor adverse bo the deoroo-holder* in a claim case, and 

the cous- quent necosity for a suit by him which ultimately succeeded: 

° v. Gardner <1;, The present case is, from one point 

ie , muen stronger than any to which roferenoo has been made 

SSSJ2 ** n .. as thn ^PP'ioat.ion by the original decree-hold r was 

t ° A R r° Und t,hafc llor Merest had P«sed b y execution 

absolute th.r °°; Sb ° fo,thwifch a PP' ,ied f0r 1.805] an order 

for reversalhf/ pe “ dinR fci!1 fch '' diq P° ?al ot fcho application 

and her nnnii r™ 8nd a<5 '° nn aS thab “PP’^ation succeeded, 
TL u n PP 11 :’ nn for ° rd0r absolute was dismissed, the original 

the h °c de I a "f ,n ftPP, ’ rd for 0,d ' r a b c o'iitc. The result was that from 
he,9 th September 908 the r has been before the Court, without anv 

interruption, an application for order absolute by either the original 

e ; r p n™ of w lot.-™* «. .h, 

rSers d S ‘ ^ app,ioatip "' and as «•» « the sale was 

ent er, -in vl , . d ‘ ,b0 . s, cond application by the purchaser, and 

The onlv '® n . fc,mi ' an a PP licaMon by the original decree-holder, 

i be only reasonable view we can take of the proeeedings under such 

circumstances, is that the app'ication of the 10th February 1910 was in 
n htr ’r 0f - tb ? r pIi0lti0n 0f «" ' th 19J9, Which Is ,n 

had been dismissed on the 19th Teoemb.-r 1^03. In this view, no 

9 , 100 0 ’baitation arises, and the Court below was olearly in error 

v>a >’ ismissed tho application for ordor absolute as barred by limitation. 

^ is no necessary, however, to rest our decision upon this ground alone, 

ve s.ial prooeed to oxamine the seoond ground nrged on behalf of the 
appellant. 

The second ground urged on behalf of bho appellant is that, even If the 
applioanon of the 8th July 1909 or that of the i0th February 1910.be 
.na e a an independent application for order absolute, it is not open to 
o section on the ground of limitation, because Article 181 of the seoond 


(1 lOVv f. L. R. 07 All. 3M, I R 32 I 
A. 102. 

(■1) (18301 I. L. II. 28 Cal 489 
(1809) I. Li. U. 94 Bora 815. 


•4) 1890) I. L, R 1- All 4 2. 
■5) (1874) 11 Bon. H 0 206 
(0 (1904) 1. h R. 23 Mad. 50 
(7) .1377)1.1,. R. 1 All. 865. 
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Schedule of the Limitation Act, even if it be assumed that the provisions 
of the Limitation Aot of i9U8 are applicable to a decree nm made before 
the Act came into force, does not apply to an application of the character 
now before us. In answer to this contention, it has been argued by the 
learned vakil for the respondent, that the transfer of sections bb and of 01 
the Transfer of Property Act to the Civil Procedure Cede of 1908 (order 
34, rules 2 and 3) has effected a substantial alteration in the law in this 
[806] respect, and that as'one of the reasons given in cases decided under 
the former law, Ajudhia Parsdaa v. Baldeo Singh (l), Abkunnissa bibce 
w.Boop Lai I2.i, Wadia v. Purshoiam {■■), Tihick Singh v. larsotun 
Proshai (4) and Nagor v. Saudagor (5J. in Support of the view that Article 
178 of the Limitation Act of 1877 did not govern applications for oidcr 
absolute, namely that Article 178 did not apply to applications not made 
under the provisions of the Civil Piocedure Code, Lias ceased to be 
applicable, it ought to be held that Article 181 of the Limitation Ac. of 
190 ' applies to applications for order absolute under order 34, rule a, ot 
the Civil Procedure Code of 1908. In our opinion, this argument is unsound 
and ought not to prevail. It may be conceded that Article . (8 of the 
Limitation Act of 18.7 did not apply to applications beyond the scope of 
the Civil Procedure Code, but it does not follow that that article, or the 
corresponding article oi the Limitation Act of i 508, applies to a app ica 
tions made in the course of a suit. It may be pointed out in the first 
place that the preamble to the Limitation Aco of 190B states expre^ 
that the object of the Legislature was to consolidate and amend the law ot 
limitation relating to only certain applications to Courts In other word 
the Limitation Act does not profess to provide lor all kinds of application^ 
to Courts whatsoever: Govind Cnundr.r Gosuann v. Hungunmoneg y, 
Sttal Prasad v. Abdul Bashd (7). 1 he Act certainly does not apply » 

applications to the Court to do what th» Coutfc has no discretion to refuse . 

Kylasa Goundan v. Bamaswarui Ay,an v8j, lata}* £ 

Kushaba Bamji Patil (9) 5 nor can the provisions of the Act be held 
apply to an application to the Court to terminate a pending P™ 0tedlDg - 
the final order in which has been postponed for the benefit of the 
defendant or lor the convenience of the Court: Pur an Ch:.nd v Roy 
hadha nishen (lOj. In cases of this class, it has been suggested tbaUhe 

right to make the application [807] may, indeed, be 

from moment to moment; if this view is adopted, any exception on the 

ground of limitation cannot obviously be supported: Gooind C bunder 

Goswami v. Bunyunmcney (*>). KedarNath Dutt y.Barra Reshab 

Bam Bath Bnattacharjee v. Vma Charan Sircar W). Sur.ndra Keskab 

Boy v. Kheite, Erishto UitUr (118), Lhala 'Vadi botiab ^ 
Alimalammah Bahmat Karim v. Abdul hanm (15). In our op nion 
IffiSKthe Limitation Act of 1908 does not ™ Jgg 

of 1908 In this view also the application made by the appellant for ord 
absolute of the decree nisi is nob barred by limitation._ 


( 1 ) 

( 2 ) 

(*) 

W 

( 5 ) 

16 ) 

w» 

(8) 


»1894) I. L R 21 Cai. 818 
(1897, I Ii. R 25 Cal 133, 
(1907) I. L. R. 82 Bom. 1. 
(1895) T. It R. 22 Cai 924 
(1908) PaDjib Reo. 57, 
(18c0) 1. L, R. 6 CaL 60. 
(1908) 11 Oodh Cases 208. . 
(1881) I. Ii, R. 4 Mad, 172. 


(9) (1906) I. L, R. 30 Bom 415 

(10) (1691) I. I> R 19 Cal 132. 

(11) i 1882) I L. fi. 8 Cal. *20. 

(12) (1890) 3. 0. W. N 756. 

(13) (1903) I L. R. 30 Cai. 6C9. 
CUT(1907;T. L. R. 31 Wad. 71. 
(15) (1907) I. Ii. R. 84 Cal. 672. 
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1910 As the appellant) is enabled bo sucoeed on the first and second grounds 

May 10. tak^n on her behalf, it is needless bo examine the third ground which 
appelate ra ’ qQ * a Q l,0S ^ OQ of considerable nicety about the retrospective operation 
Civil. Procedure Code and Limitation Act of 1908 whether they 

— affect rights oreated by mortgage decrees made under the Transfer of 
37 C. 798== Property Aob before the legislation of 1908 oame into force : Kounsilla v. 

,‘l.iVo. <U 

W. N. 337= The result, therefore, is that this appeal is allowed, the order of the 
6 I. 0. 837. Court below is discharged, and, as it is admitted that nothing has been 

paid to the decree-holder in satisfaction of the mortgage-decree, an order 
absolute for foreclosure is made in her favour. The appellant is entitled 
bo her costs both here and in the C ourt below. 

- Appeal alloioed . 

37 Cal. 808 (=6 J. C. 443 = 4 C. W. N. 874 ) 

[808] LETTERS PATENT APPEAL. 


Before Sir Lawrence 11. Jenkins, K.G.I.E ., Ch\ef Justice, 

and Mr. Justice Doss. 


Panchanan Hose v. Chani i Charan Misha.* 

lfibb. May, 1910. 

/.c,,se—Unregulerca Solehnama, u lmissibility in evidence of—Leniitrution Act (111 of 
1877) s. 17. els id) an- ->0. 

A soiehnuviu , by whioh no immedinte interest In immovable property Is creat¬ 
ed, and whereby there i as leen no demise, does cot amount to a *)ea-e' within 
the meat ing <.f o ause U) of s. 17 of th* Registration Act, and is merely an 
agreement fco oreate a le <>e on a future day. 

Suoh a document falls wnhin clause h) of s 17 of the Indian Registration 

Aot aud is ndraisgiblo in evidence witi out registration. 

[Ref: 47 Ca*. 48 v 46 I. A. 2<0: 62 Cal. G95; 19 C W N. 347; 44 J C 63*; 45 Pom. 8; 21 

Pom L.R. 11 25 C.W.N. 510; 44 Mad. 399; 71 J.O. 468; 74 J.C. 4S0; 92 J.O. 
5i3 j 


Appeal by the plaintiffs, Panohanan Bose and others. 

The suit was for declaration of the plaintiff’s right to a patta in a 
four-anna share in the lands d* soribed in the schedule of the plaint, for 
reoovery of possession after declaration of titlo and partition by metes and 
bounds and for other incidental reliefs. The case of the plaintiffs was that, 
in a oo upromise petition in a title suit No. 350 of 1903, defendants Nos. 
1 and 2 had agreed to settle with them two annas share of the hastl and 
gora lands of m uza Jamabuni by execution of a patta in their favour. 
In the title suit a decree was made in terms of the compromise-deed. 
I he defendants having subsequently iefused to fulfil the agreement, this 
suit was biought. The defendants Nos. 1 and 2 contended, int r alia, 
that the solchnama made in titlo suit No 350 of 1903 was not admissible 
in evidence for want of registration. The Court of first instance upheld 
the contention of the defendants and dismissed the suit. On appeal, the 
Subordinate Judgo confirmed the decision of the Munsif. The plaintiffs 
preferred a second appeal to the High [809] Court, whioh was heard by 
Sbarfuddin J., sitting singly, The judgments of the Courts below were 
again confirmed ; hence this appeal under seotion 15 of the Charter. 

Babu Dwarkanath Mitra , for tho appellants. The solehnama is 
admissible in evidence, I contend. In the first plaoe as the solehnama 
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was incorporated in the deoree of the previous -uit No. 350 of 1903 it did 

not require registration, although it dealt with lands extraneous to the 

previous litigation of 1903. In the second plaoe, even if it be assumed 
that the solehnama was not incorporated in the deoree, as the agreement 

as to grant a paita which, when ixeouted, would create a right, it did not 

S r9 r . 0 S 1 2 * * S 6 ^ tio “ :under section 17 ' chusa U o f the Reg stration Act : 

7 1 . fP y. Oanga •'wan Sahu UJ and Pranal Ann t v. Lakshmi < 
f?**. . V 10 d ® oisioas ia Bubhadra Hath v. Salpataru Panda (3) end 

f f r l f eo r S ! n ^. y ' Chandrtkah Stngli (4 are inconsistent with the deoi«ion 
ot the Judjoial Committee in Pranal Anm's case (2;. The decision of the 
Judicial Committee lay down no such limitation as is supposed in the two 
Calcutta cases. The cases of Raghubanas Man » Cingh v. Mahabir Singh 
1 o; and Oobtnda Chandra Pal v. Dwarka Nath Pal (6) give a truer expla¬ 
nation of Pranal Annt's case (2). As has been held by Mitra J., the 
lands outside the suit may be regarded a consideration for the compromise, 
the inclusion of the lands outside the suit in the decree did not render 
the decree ultra vtres: Puma Chandra Sarkar v Nil Madhab Nandi (7). 
On the other point I submit that the agreement in this oase did not oreate 
a ny right to immoveable property, but simply oreated a right to obtain a 
Patta; Pertap thunder Ghose v. Mohendranath Purkait (8), Ambica Prosad 

Tmni' ® alslaun Gupta Narain Das v. Btjoya Suniari Uebya (l0) 
L810J Purmananddas Jiivandas v. Dharsey Virji (11). burjorji Cursetji 
t anthaki v. Munoherjt Kuverji (12). 

Babu Kshettramohan Sen, for the respondents. The solehnama was 
not inoludsd in the decree. The decree made reference only to the lands 
in suit and did not incorporate the other provisions. Even assuming that 
it was so incorporated, there would still be necessity for registration, as it 
purported, to deal with lands outside the suit. I rely on the cases of Bir- 
bhadra hath (3) and Gurdeo Singh (4). The Court has no jurisdiction 
under seotion 375 of the Code to pass a deoree with regard to lands outside 
suit The deoision in Pranal Anm’s case r2) is inconclusive on this ques¬ 
tion. On the other hand, the faot that their Lordships held that the 
razmama required registration rather helps my contention. With regard 
to the second point, I contend that the solehnama oreated the right to 
the land, and there remained only the formal exobange of putta and 
kabuliyat. Ambica Prosad Dass's case '9) is distinguishable, as there the 
agreements referred to a future time. I rely on Syed Suldar Reza v 

Amzad Ali (13), 

Babu Dwarkanath Mitra, in reply. All the Courts have proceeded 
on the footing that the solehnama was incorporated in the deoree and it is 
too late now to contend otherwise. 

Cur. ado. vult. 

Jenkins C. j. This oase comes before us by way of second appeal, the 
suit being one by which the plaintiffs seek a declaration of their right to a 
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(10) (1897) 2 C. W N 663. 
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palta in a iour-anna share in the lands de ^ possessioo . The suit is 
relief in respeot oi that fouranna sba.o ^ by whicb the differ- 

based on a solc.hvama, or auree igo3, wer0 compo =ed. 

ences in a former suit, that s u t Na u claim on several grounds 

The defendants have objected to the.plain or nofc tbe 

but on appeal the only point discus^ has^b^ ^ Mour 

solchvama was admissible Mv. Justice Sharfuddin. before whom 

with the lover Couit., a . ft rs6 instance, bas been that it 

the case came by ^ oi ^ confirming the decree oi the 
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courts and Mr. Justice Sharluddin beeQ proved ; and it bas 

held that the dooum-nt and its terms ha ^ ^ because the 

been contended thatthere was no secondly, 

terms were '“ bod '' d '• tr—«»* '«*> “” rd i 

” to “ ’“ ld 

orcate an interest in land. nnnsiderable interest, and though 

two decisions of this t ouit , T0 0pp0 sed to the appellants 

and Gurdeo ^^handM wbetber the view that 

contention, it cettainly is woit y _ u Nutb Pal ,3) does not give 

prevailed in Gobinria Chandra • , . 0 { the Privy Counoil in 

a true exposition of the decision o their Lordships oHhe F ^ j ^ ot 

Pranal Anm v. Lakslvn inn* ' >■ because, in mV opinion, 
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CRIMINAL REVISION. 

Before Mr Justice Harington and Mr. Justice Teunon. 


Anu Shiik > v. Emperor.* 

[16th, May 1910.] 

Magistrate, transfer of— Inqwry—Jminunm of inquiry by another Magistrate with- 
ion v examination of the witnesses de Q070 -Criminal trocei.re Code <Act F of 

Sect oq 850 of fche Criminal Prooedure Code applies to mi inquiry under 
ueofcion 145 3 

Where a Magistrate, who has commenced *u?h an inquiry, is transferred 
and tho District Magistrate has made over the o se to unoth-r Magistrate 

t' e letter haa power, und*r see.ion 350 of the Code to proceed with it witaout 
ex .mmiDg the witnesea de novo. 


Motion 

A dispute having arisen between the petitioner, Anu Sheikh, the 
first party, and Jifcu Sheikh and others, second party, [813j re¬ 
garding the possession of a certain plot of land, the former filed 
an application, under section 107 of the Criminal Procedure Code, on 
the 16th July 1909, against the members of the second party, before the 
District Magistrate of Mymensingb. On tho same day tho latter, however, 
cut and removed the crop cn the disputed land, whereupon the petitioner 
instituted criminal proceedings against them -under sections 426 and 447 
of the Penal Code. On the 2"fch August the District Magistrate called for 
a report from the police under section 145 of the Criminal Prcc-dure Code. 

The Sub-Inspector of Muktagacha thana accordingly submitted a report 
which was sen h for* disposal by the District Magistrate, on the 6th Sep¬ 
tember, to Babu J. M. Das, a Deputy Magistrate, who, on the 17 h, drew 
up a proceeding under secfcio n 145 of the Code against fche parties and 
attached the land. On the 2nd October fche District Magistrate trans¬ 
ferred the case to Babu S. C. Shina, another Deputy Magistrate, before 
whom fche trial under fche Penal Code was pending. He took up the 
section 145 proceeding first, and after receiving tho written statements of 
fche parties, examined ten witnesses for the petitioner on fche 11th and 20th 
Deoember, and adjourned fche case to the 25th January 19i0 for the ex¬ 
amination of the witnesses of the second party. In the meantime Babu 

S. C. Shina was transferred from the District, and the District Magistrate 
made fche ca c e over fco Babu N. C. Sen, a Deputy Magistrate, on the 10th 
February. Babu N. C. Sen proceeded to examine the witnesses of the 
second party without holding an inquiry de novo , and by his order, dated 
fche 14fch March, deolared them to be in possession. The petitioner, there¬ 
upon. moved against the said order and applied for a rule to set it aside. 

Babu Sarat Ghandra Boy Ohowdhnj and Babu Charu Ckardra 

Bhattacharji , for the petitioner. 

Harington and Teunon JJ. Ibe first point taken is that this 
procesding, having begun before one Magistrate and continued and ended 
by another, is without jurisdiction, because the second Mrgistrate had no 
Jurisdiction to make the [814] o'der. But section 350 of fche Code of 
Criminal Procedure provides: “whenever any Magistrate affcer having heard 
and recorded the whole or any par t cf the evidence in an inquiry or a trial, 

•Criminal Motion No. 625 o! 1910, against the ord r of Nagendra Chandra Sen, 
Deputy Magistrate of Mymensiogh, dated Maroh 14,19l0, 
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oeases bo exeroise jurisdiction therein, and is succeeded by another Magis¬ 
trate who has, and who exeroises, such jurisdiction, the Magistrate so suc¬ 
ceeding may aob on the evidenoe so reorded by bis predecessor, or partly 
recorded by his predecessor, and paitly recorded by himself; or he may re¬ 
summon the witnesses and re-commenco the enquiry or trial. Now, ibis 
argued that that seotion does nob apply. Bub that section is in its terms 
wide enough to cover evory trial or inquiry under the Code of Criminal 
Procedure, and the proceeding under seotion lAfi is, we think, an inquiry, 
because in it the M-gisbrate's duty is to enquire who is in possession of the 
disputed area. We think, therefore, that the terms^ of section 320 apply 

wherever a Magistrate has ceased to exeroise juiisdiotion therein. Now, 
in the present case the Magistrate who began ceased to exeroise 
jurisdiction because he was transferred, that is to say bis offioe, qna, the 
exercise of jurisdiction in this particular case, was vacated and the 
oase was transferred to the file of another Magistrate, who then 
became the successor of the Magisbiate who had vaoated the offioe, in the 
sense that he exercised the jurisdiction over the case which bad been 
exeroised by the Magistrate who had begun the case. We think, therefore, 
that the second Magistrate came within seotion 3^0 of the Criminal Pro¬ 
cedure Code. 

Then, with regard to the other point, the Magistrate has found that 
the other party has been in possession for two months, and that brings 
him precisely within the proviso of clause (4) of section 145 of the Crimi¬ 
nal Procedure Code We oannot, therefore, say that the order was made 
without jurisdiction. For these reasons, the order must stand. This 
application is accordingly refused. 

Application refused. 

87 Cal. 818 ( = 14 0. W. N. 952-12 C. L. J. 246 =6 I. C. 796). 

[815] CIVIL RULE. 

Before Mr • Justice\Moolcerjee and Mr. Ju tice Carndvff . 

MoPiZ Sheikh v.^Rasik Lad Ghosb.* 

[26th, May 1910.] 

Landlord and tenant —Kaimt ease — Lease r rated before the Transfer of Proper y Act 
{IV of 1889)— rroes planted after lerse-Right of I nnoV al of tree shy 
Fixiurts doctrine of—Bengal Tenancy Act plcf VfZZ of 1896) s. 28— Transfer of pro- 
petty Act (/V of 1^82 is. 2, 10S (h). 

In the absence of any sp oi*l provision in a lease granted before ibe Trans¬ 
fer of Property Aot (I / of l fl R2) oame into foroe proierty in the trees p anted 
by the lessee after a fraimt lease bad boan granted, does not vest in the land¬ 
lord. 

The rule laid down in a. 109. ol. (h) of the Transfer of Property Act IV of 
1882) has no application to iuoh a case 

The Late in th* present case not boiog for agricultural or horticultural pur¬ 
pose, 9. 28 of the Bengal Tenancy Aot has no application. 

The dootdoe of the English Tj*w of Fixtures cannot- be appropriately extend¬ 
ed to this country on equitable grounds. 

Bain v. Br-'nd (1), Meats v. Callander 2‘, Elicit v. Diw y 3\ .Veil v. Pacard 
4) referr d to. , 

•Civil Rule No 1001 of 1910, against th° order of Batat Chandra Gho*e. Munsif 
of Jis ore, exeroising the powers of i Small Cause Court Judge, d^tel Pec. 2, 1909. 

(1) (1876) 1 App. Cm. 762, 772. 8 East 89. 

(2) 11901] 2 Oh. 3^8. (4) [\m) 2 Peter* 137. 

lB) (1602) 2 Smith's L. 0. 189, 211; 


1114 



VII.] 


MOFIZ SHEIKH U. BASIK LAL GH08E 


37 Cal. 817 


rJfc'nr 1 -T 0, / ilEt “ t0f ' iB not raooenlued uodar the Hindu or Mah-medea laws. 

Li'llou T F ': rar “" nuk v Rumdhone Bhutto cha it (1), Secretary of 

TauLe Sinn r j! e>W0 ^ t i- flU,ng& ^‘ l ‘ i '' hho ' it ' ri ' m & erma v - Tril chun ( 1 A), 
Label (4) ’ Pn Q° se v ' Nyao.utnolah ,5(. B tj Bhooken v. 

l la .[} ' ) ' K :' >ee Pershad Dutt v. Goi.rec Persh ■d Dui i7) reliod upon. 

Enoho J hV h6 P t\v Q f ° f tha TraE9fer °f Prope-tyAct, the doctrine of the 
fStolt,?.' \ixturen did cot prevail in this oountry, and the provisions of 

nine ^ J'^ sUn ^ lly r6p ' daC0:1 t,hs Lw 00 thij subject »s tecognised by 
Hindu and Mahometan jurisprudeooe 

rR . f . l!Z ai r KU j\ BMtha f} v ‘ No. la ml < Sahib (8) referred to. 

IKef. 45 M. L. J. 335; IB 0. W. N. 1101.] 


1810 
May 10 

Civil 

Bulk. 


Role granted to the defendant Mofiz Sheikh, the petitioner. 

the re^o. P r a f S 6 , b t 0U8hfc 1 Suit agaiQSfc the defeadant for damages for 
fendanf TU° J 9 r 0k $ ,eeS gr0Wlng 0n the l' laintiff ’ s land leased to the de. 
6 na t u ^ ef6ndanti admitted the lease, but alleged that he and his 

Thaiml riSr V°ff slon of the for ^er 100 years under 

Jll Tt d n gra ? bedl aid he was therefore entitled to remove the 

defendant that the trees had been planted after the lease had been grafted 

S!? 0 ^ bab,aS bhe defendant was not a cultivator, section 93 of the 

Jr ^ aDCy A0t (VIR ° f 1885) did Dob a PPly. and the tenant was 
not entitled to cut down and appropriate the trees in the absenoe of any 

evidence fco establish any contractual or ous 4 omary right. 

rule Th6 defendanfc ' th0reu P° n . moV0d foe High Court and obtained this 

Babu Debendra Chandramalliak, (or the opposite party. This oase 
is governed by section 23 of the Bengal Tenancy Act (VIII of 1885) The 
property in the trees belongs to the landlord. The oooupanoy tenant has 
only a right to enjoy the benefits during his ocoupanoy. He may not 
appropriate the trees when felled unless the landlord's rights are modified 
by oustom or oontraot and the onus of proving the custom is on the 
\ Na f ar Chandra Pal Ckowdhuri v. Bam Lai Pal '9), Bu.tonie 
r,” Shet v. The Collector of Tanna (10), Buffer C'bunder Qho 3 e v. Nund 
Lai Gossyamy (11), Sitab Bai v. Bubal Nagesia (12). 

Dr. Suhrawardy (Moulvi Nuruddin Ahmed with him), for the peti. 
turner. The present oa=e is not governed by section [817] 23 of the 
Bengal Tenanoy Act (VIII of 18 p 5). Apparently section 108 (A) of the 
■transfer of Property Aot IV of 1882 alone is applicable. If that sec. 
«on is held to be applicable, the tenant was perfectly justified in out. 
ting and appropriating the trees planted by his ancestors, 

[Mookebjee J. The tenancy commenced prior to the Transfer of 
Property Aot. The provisions of section 2 of the Transfer of Property 
Act exolude the operation of seotion 108 (A). What was the law armli 

oable prior to 188z ?] PP 

Prior to legislation, custom must be law. In the absenoe of statutory 

or judioial rule, the rules of equity, justioe and good conscience should 

apply. The principles recognised by English law ought not to be extend- 
ed to this country. 


(1) (1866) 6 W. B. 228 ; B. L. B. F. 
B. 695. 

(2) (1901) I. L. B. 26 Bom. 1. 

(8) (1801) 1 Mao. Sal. Bap 86. 

U) (1856) Bang. S. D. A. 761. 

(5) (1858' Bing. S D. A. 1517. 

(6) (1868) 2 Agra. S. D. A. 480. 


Cur. adv. wit. 


(7) (1856) 5 \V. B. 108. 


( 8 ' 

(9) 

( 10 ) 

(ID 

( 12 ) 


(19031 I. r L. R. 27 Mai. 211. 
(1984) I. L R. 27 Cal 742. 

(1867) ll M. I. A. 2J5. 

(1390) I. L. R. ?2 Oal. 751. not. 
(1907) 6 0. I,. J. 218. 


37 C. 818= 
14 C. W. N. 

962=12 C. L 

J. 246=6 I 
0. 786. 
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Mookerjbe and Oaenduff JJ. The substeabial question of law 
whiob oklls for decision in this rule, relates bo bho rhhb of a tenant cf 
homestead land to out and appropriate frui>.trees grown by him or his 
predeo ssors-in-interesb on the ho ding, when ib is established that the 
tenancy was ore-ibed before the Transfer of Property Aob, 1382, came into 
operation. The plaintiffs, opposite party, commenced this action for 
recovery of damages on the allegation that toe. defendant petitioner had 
out and appropriated one jack t ee which stood on his bolding. The 
defendant tesi^fced the olaim, inter alia , on tbo ground that the tree had 
been planted by his grandfather after the commencement of tbo tenancy, 
and tba; be was consequently entitled to cut and appropriate it. The 
learned Judge of the Court of Small Causes did not come to any finding 
upon this point, but decree! the suit on the ground that, as tbo defendant 
was not a cultivator, section 23 of the Bengal Tenancy Act, 1885, was 
inapplicable, and consequently b'.3 tenant was nob entitled vio cub and 
appropriate the tree in the absence of any evidence bo establish a con¬ 
tractual or a customary right to 'hat effect. W 0 have been invited by the 
defendant to set aside this judgment on the ground that, as the tree was 
planted by the tenant and the .voiding was ota [818] non.agricultural 
character, ho was entitled to cu . and appropriate the same, 

It may be stated ,t tho ■ bseh that the evidenoe as to the origin ot 
the ter noy and the time wbe. the tree was planted is entirely one-sided, 
and is • Tioient to establish th'< allegations of the defendant that the 
holdm< as oreatod long before the Transfer of Property Act oame into 
force, t iah it was neither agricultural nor horticultural, and that some 
ancestc of the defendant planted the tree. S.ction 23 of the Ben al 
tenancy Act has, therefore, obviously no implication. Under these 
encum- anoes'ithas been contended before us on behalf of tho tenant 
that unr or section m clause (A), of the Transfer of Property Act he is 
entitled to out and appropriate the tree. Tins position has been centre 

verted on behalf of the landlord, on tho ground that by rea=o., of the 
provisions of section 2 of the Transfer of Property Act, the rule hvj dowo 
in section 108, olause (h), is inapplicable; and it has further been argued 
that as no statutory provisions govern the matter tho props tv in the tree 
ought to be deemed to have vested in the landlord on the 'principle that 
what is permanently attached to the earth becomes part of the soil and 
passes with it. In this oonneobion, referenoe has been made to the rule 
on the subject reoognised under the Common Law of En'lind. Before 
we examine the validity of those arguments, it is desirable to consider for 
a moment what law is applicable to the matter now before us. 

In the first place, it is clear that the provisions of the Bengal Tenanoy 
Act have no application, beoiuse, as found by tho Judge in the Cod.t 
bel >w, the tenanoy is neither agriouitural nor horticultural. No useful 
purpose, therefore, would be served by an examination of tbo provisions 
o section 23 of that Aot, or of the judicial decisions in which than seoti n 
as been interpreted; nor is it ncoes-an to review the eailier cases which 
reler, direotly or indirectly, to tbo prinoiplt '3 of law applicable to agricul- 

, 1 ^ n * ncl9S bofore the Bengal Tenanoy A ;t oame into force. It is also 
olear that the rule laid down in seotion 10 clause (Al of the Transfer of 

ropot y |_ yj Act has no application, beoause seotion 2 expressly provides 
that nothing contained in the Act shall be deemed to affect any right or 
lability arising oub of a legal relation constituted before the Aot oame into 
oroo, or any relief in respeobof any suoh right or liability. No doubt it is 
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conceivable that provisions of fehu Act which are consistent; with the rules 
of justice, equity and good conscience any be applied to oases where the 2#. 

legal relation was created before the Act came into foroe [ Parameshi v. — 

Vithippa (1J], but such application is sustained, not on the ground that the 
provisions ol the Act directly govern the matter, but rather on the 
principle that, in the absence of any statutory or judioial rule applicable 37 c 815 

to the subject, the rules recognized by the Act may be applied as based Uc! W. 

on equitable grounds. In view, therefore, of the provisions of seotion 2 of 952=r12 0. 
the Transfer of Property Act which excludes the operation of section 108, J * 5**7® 1 2 * 4 ? 
clause (h), and in view of the nature of the holding which excludes the 796r ‘ 
operation of section /3 of the Bengal Tenancy Aot, we are left without 
any statutory provision which directly governs the matter. The land- 
lord has, therefore, contended that the rules of English Law on the 
subject should be adopted and applied as based upon grounds of justice, 
equity and good conscience. In answer to this contention, it has been 
argued by the tenant that the principles recognized by the English law 
are based upon a technical law of Fixtures, and ought not to be extended 
to this countiy, inasmuch as a law of Fixtures does not find a plaoe in the 
Common law of India. 


It oannofe be disputed that under the law of England the property 
in trees is vested in the owner of the inheritance of the land upon whioh 
they grow, on the principle tnafc the property in trees, or of that whioh is 
likely 00 become timber, is in the landlord : Berriman v. Peacock (2). On 
this giouad it bas been ruled that a farmer, who raises young fruit-trees 
on the demised land for tilling up the orchards, is not entitled to sell 
them; but its is otherwise of a nurseryman by trade, who may, if. he has 
planted fruit trees in the way of his trade, L820J remove them, it not 
of larger growth than could be dealt with in his trade : Penton v. Bobart 
(3;, Wyndham v. Way (4) and Wardell v. Usher ( 6 ). Similarly, it has 
been ruled that a tenant, not being a gardener, cannot remove a' order of 
box planted on the demised premises by himself, unless by specie*, agree- 
meat with his landlord [Empson v. Soc en ( 6 ) and Jenkins v Qething 
(7)]. A tenant of a garden may nob also plough up and des-.joy the 
sbrawbeiry beds, although he paid the preceding tenant for them : 
Watherell v. Howells 18 ). These oases are based on the principle that 
whatever is affixed to the soil becomes, iu contemplation of law, a part of 
it, and is subject to the same rights of property as the soil itself. The 
maxim quieqaid plantatur solo solo cred; is, as Broom points out (Legal 
Maxims, 305) one of great antiquity, and has been treated as a part of 
the law of England from very early times. This is clear from a significant 
passage in Bracbon (edited by Sir Travers Twiss, Vol. I, p. 79, 
Book 2, Chap. 2 , sec. 6 ): “whatever is planted, sown or built in, belongs 
to the soil, if root has sbruck.” The same reason is assigned by Britton 
and Fleta for the position that, if trees aie planted or seeds sovn in the 
land cf another, the owner of the soil beoomes owner also of the tree, the 
plant or the seeds as soon as it has taken root [Britton* Book II, Chap. 
2, section 6 ; Chap. 12 , Sec. 2 , Ed. Nichols, Vol. I, pp. 1 l 7, 288; 
Fleta, Book III, Chap. 2, Sec. 12, pp. 176, 177, 220]. It may be 
conceded, therefore, that under the law of England, a tree planted by 

(1) (1902) 12 Mad. L. J. 189. (5) (1841; 3 Soott. N.R. 508 ; 60 R B 646. 

(2) (1832) 9 Bing. Se4 ; 86 R. K. 568. (6) (1838) i B..& Ad. 665 ; 88 It. R. 847. 

(8) (1801) 2 East 88; 6 B.E 376. (7) (1862) 2 J. & H. 520. 

(4) (1819) 4 Taunt, 316 ; 18 R. B. 607. (8j (1808) 1 Camp. 227. 
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the tenant on bis holding cannot ordinarily be removed by him on the 

ground that the property in the tree is vested in the owner of the -roil 

wS 'r dh ; d ‘{S‘“ithe“ eIITj '7'lmTt oL tb £°o d .'Si 0 ,' 

" h l a rl t9 en ; e !*“? 1S Jt bound ' u P° n the termination of his tenanoy, to 

)-t but tkdiffi ' S laDdl0rd in the same ^nd>tion in which he took 
it but it is d ffioult to appreciate upon what intelligible principle he may 

Wm C Tr P6 hi? leave on the land trees grown and structures erected by 
im for his own benefit. It must further be remembered that the 
tendency under English law has been to restrict rather than to enlarge 
the scope and operation of the law of Fixtures and various exoep £ 
have been allowed in favour of trade fixtures and agricultural fixtu as ■ 

its entirety the doctrine that whatever is once annexed to the freehold 
oomos part of it, and oannot afterwards be removed exoeot bv him 
who is entitled to the inheritance, Mr. Justioe Story in delivering the 

rgiveTfiecSre^ °' th °. SuprQma Coutfc °f ‘he United States, declined 

ossa: 5 1 xr-x F rsr% 

oase ?! 2 '“‘7 »■ b ZZlr,J ;,S 1,18 

East, Vol. 33, page 143,; 20 ' 21 ; Saored Books of the 

lives in ^ paying font ^for^t^ie ^° US0 ° a , tiba ground of a stranger and 

leaves, the house, the taatoh ’ the t unbar ^ h ' m ’ whoa £ 822 J ho 

materials. ' t,mbar ' »he bricks and other budding 

paying l rent fnd agldnst'thatmM^wSh^shaTbv° £ “ without 

him on leaving it the thatch and timber by DJ msana taka Wlth 

o, nSr Lwu, bis «W 

368!, who quotos tat ofS.MJI’ wZi.-'.T- Vo1 ' ». w. 

b. tol, : ' To, gr „ s ., ,, orf tnJ b ” „ ‘' " b '" b - II-'. to. r 9iSJ a to, 

to him who leaves the ground provi lad h« 1 V th f amoved belonged 

otherwise." ’ proyidod ho P*' d rent for the spot, and nob 

ia th^daTa • UrD< ^f?p™ m h dan U "' ? e fiod fcba following passage 

building or planting, it. is lawful sinoa U H?° 0UPied land for tbe P UI P° 5 e of 

purposes to which End is 


(1) (1376} 1 App. Cua. 762. 772 

(2) liSOl) a Ch. 838. 

8 Mr * Sm “ b ’ s r ‘- ““>• 21! 


(4) 

( 8 ) 


2 Peters 187 

R R - : B - u R 

b. a. 595 
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applied. Afterwards, however, upon the term of the lease expiring, it i 9 .... 

incumbent upon the lecse . to remove the building or trees and to restore may a* 

the iand to the lessor in such a state as may leave him no claim upon it. 

It is incumbent on the lessee to remove his trees or houses from the land Oivid 

unless the proprietor of the soil agrees to pay him an equivalent in whioh BOE,B> 

case the right of property in tnem devolves to him (still, however, this 37 nTi H _ 
oannot be without the consent of the owner of the houses or trees except 14 C W H 
where toe land is liable to sustain an injury from the removal, in which 9fl2=ia‘c,' 
case the proprietor oi the land is at liberty to give an equivalent and J'A 24 ™ 
appropriate the trees or houses without the lessee’s oonsent), or unless 6 *' C ‘ 798- 
the proprietor of the land assents to the trees or houses remaining there 
in which case they continue to appertain to the lessee and the land to the 
landlord." (Bedaya, tr. Hamilton, Vol, Ill, p. 284 ; see also p. 3^5.) This 
passage was treated as authoritative by their Lordships of the Judioial 
Committee in Secretary of State v. Charlesworth Pilling & Co. ( 1 ). 

These prinoiples were repeatedly applied in many earlier cases to be 
found in our Reports, amongst whioh reference may [823] be made to 
Rhodeeram Sarma v. Trilocaur, ( 2 ), Jankee Singh, v. Bukhooret Singh (3) 

Pogose v. PhjamutoMah (L, Brij Bhookun v. Dabee Dyal (fi), and Kale'e 
Pershad Dutt v. Qouree Pershad Dutt ( 6 ). It has also been reoently ruled 
by Mr. Justice Bhashyam Ayyangar in Ismai Kani Rowthen v. Nazarali 
Sahib (7j, that before the Transfer of Property Act came into operation, the 
English dootrine of fixtures did not prevail in this country, and that'the 
Transfer of Property Act substantially reproduced the law on this subjeot 
as recognised by Hindu and Mahomedan jurisprudence. We must con¬ 
sequently hold that, in the case before us, the tenant did not exoeed his 
rights when he cut down the jack fruit-tree whioh had been planted on 
his holding by one of his ancestors, 

The result, therefore, is that this rule is made absolute, and the suit 
dismissed with costs both here acid in the Court below. 

~ Rule absolute. 

37 Cal. 823 (=14 0. W. N. £05=12 C. L. J. 158=8 I, C. 603.) 

LETTERS PATENT APPEAL. 

Before Sir Lawrence B. Jenkins, K.O.I.E., Chief Justice and 

Mr. Justice Doss. 


Niladki Mahanti v. BiCHITBANAND Roy.* 

[^7th May 1910.] 

Under-tenure, sale of— Execution sale—Effect of sale of under-tenure bii co-sharer land 
lurdfor arrears of rent-Non reg.s.ra to t of Purchase in execution sale bo the whair 
boiu of landlords—Loeus standi to maintain a sun—Bent Rocoveru Am IX nf issa\ 
st. 27,105,106, 108, i09 and ILO-Utv ,1 Procedure Cone if inof laSQif qsu 
Landlord and Tenant Procedure Act iDaiy. VlII of I 065 .) J 1 ' 

Whi:e under 3 . 105 of &oc X of Is69, whioh oonleaplatan a daore fi 
landlord, „c cue who.e body of i.aaioids f Jt * n »„ejt of coe entire ttnl due 
in retpeo. of »a underienure it is che tenure that is ao,d, under s 108 which 
boea not ojnta opiate a de-iree foe .n *rraa: of rant, bat a aeo ea’for ’money 

* Letters Baienc appeal No. 20 of 1909 in ap.e.i from Appellate Deorae No. 1775 
oi 1906. 



(1901) I. L. H 26 Bora. 1. 
( 18 OI) 1 aao. Sal. Kep 35. 
(1856) Bang. S. D. A. 761. 
(i860) Bang. 8 . D. a. 1617. 


(6) (1863) 2 Agra S. D. A. 180. 
(6J U866) 5 W. R. 103. 

(7) (1903) I. L. R. 27 Mad 211 


1U7 



37 CaL 824 


INDIAN HIGH CUUBT REPORTS 


ivoi. 


1910 
May 27. 

Letters 

Patent 

Appeal. 

37 G. 823= 
II 6. W. N. 
006=12 C. L 

J. 168=6 

I. 0.605. 


[824] due on account of a sharo of rent and gait for it by only a sharer in a 
] unt undivided estate, it is c niy the right, title and interest of the judgment- 
debuor in the under tenure that passes. J 6 

DoolarChandSuhoov. Laih vhabcel Chand (l) and Shamchand Kundu v. 
Brojomth PalCkowdhry (2) foil .wed in principle. 

The purchaser of an uudor-ienuro under s. 105 of Act X of 1859 is entitled 

to maintain a suit for p ssessiou against a subsequent purchaser under B . 10S, 
though he has not got his Lauie registered in the landlord’s sherisfca. 

Arr/o C i ( ;n*r GWe v. ll„j Kristi Ban.iopadhya (3) followed. Luckiv- 
*aratn Mttter v. Kluuru Pal ^nigh P.oy (4, referred bi. 

Patti Muihu v. Hart Maha.ti (6) distinguished ' P.clvtrananda Rnj v 
Pthari Lai Pandit (6) questioned. 

The moro faot that a person cannot succeed id a auit does not mean that 
ho has lo Iccus standi to maintain the auit. 

It » only where the legislature . distinotiy or in eSect provides thsi certain 
conditions must be fulfilled to entule a person to mautaiu » suit, and thoae 

conditions precedent are not fuelled, that the person has no locus sJunrfi to 

1119, 

[Ref : 10 I. 0. 809 ; 19 C. L. J. 868.] 

Appeal by the p.aiotiffs, Niladri Mabanbi and otbeis. 

This appeal aro;e out of a suit for declaration oi title to and reoovery 
o possession of certain lands as lakheroj bajiopti lands. The ease for the 
plaintiffs was that the lokheraj bajeavau tenure, a portion of which is 
the sublet* of the suit, was sold in 1800 in execution of a simple money- 
daoree obtained by the defendant No. 9 against the defendant No 2 
and was purchased by the defendant No. 9 himself. The defendant No 9 
afterwards sold the land in suit, which is a portion of the aforesaid tenure, 
to the plaintiffs by a registered deed in October 1901. The defendants 
Nos 4 to 3, who are the 8-anna oo-sharer landlords of the estate in which 
the lakherai tenure is situated, brought a suit for arrears of rent against 
the defendants Nos. 1 and 2, and on the fi8th January 1902 put the tenure 
to sale. The defendant No. 3 purchased it at that sale and was put in 
possession. The defendant No. 3 is the contesting defendant in the 

present suit. The plaintiffs contested the pnrohase of the defendant No 
3, main y °n the grounds that the purchase by their vondor was earlier' 

dant k M t q h rR 9 cT daa,IS N ? S- 4 to 8 beiDg only °°- shar0 r landlords, deton' 
dant No. 3 L825J acquired only the right, title and interest of the default. 

° rS b j fch9 purobaS0 ‘ fc be other hand, the plaintiffs 
admit ed that their vendor s name had not been entered in the zemindar’s 

™ M Ti held tbat tbe P lalDtiHs ' vendor had acquired title to 

deoree obtained by oo-sharer landlords, notwithstanding tuo faot tbat his 
thTp'abtiff? ti“le 6r0 t d o ‘th ^l Z0 , mindar ’ s «*«*■He therefore held that 

deoreed thesu.t. On appea 1, the District Judge held that the plaintfffs 

had no locus itandi to maintain the suit, and reversed the judgment and 
deoreo of the Wunsif. Ihe judgment of the Cistriot Judge was'oonfirmed 

Dreferr«fu^ P0a ^ Bl ? b J " BllsiDg E ' ngly - Tbo Plaintiffs thereupon 
preferred this appeal under section 15 of the Letters Patent 

Prabhash Cnandra M itra [with him Babu Sushilmadhab 

?52Se ob iineTC ' t Sale 1 under Aot X of 1859, in execution of 
a deoree obtained by a oo-sharer landlord for his share of rent oan onlv 

bejrel d undei seotion 108 and seotion 110 of the Aot. The language of 

(1) (1876) L. E. C I. A. 47 ; 3 C. L. 

■'. 661. 

Si wy y 2 I’-L.K. 484; 21 W.B. 94. 

(6) '1885) I. L. R. 12 Cal. 24. 


(4) 

( 6 ) 


(1878) 13 B. L. R. U6 • 

20 W. R. 8SO. 

L R. 87. Cal. 789. 
(190b) 5 O. L. J. 6P. 
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-section 108 clearly indicates that fche decree is not; a renb-deoree in the 
strict sense of fche term, bub a decree for money on account of renfe. Sec¬ 
tion 110, para. 2, lays down fche procedure feo be adopted when an under- 
fcenure is sought fco be sold in execution ,of such a deoree. The words 
clearly indicate that fche sale is fco be held under the provisions of fche Civil 
Procedure Code, and whafc passes under such a sale is only fche right, fcifcle 
and interest of fche judgment-debtor. The difference between fche langu 
age of section 108 and section 105 makes the distinction all fche more clear. 
Section 105 relates fco sales held in execution of a decree for 
arrears of rents obtained by fche sole landlord or fche whole body of 
landlords. By fche wording of that sec*ion, such sales used then fco 
be held under Bengal Act VIII of 1865. The whole tenure passes in such a 
sale: Grish Chunder Mitter v. Shaikh Jhakoo (1), Nund hall Boy v. Goo- 
roo Churn Bose (2), Bhaba, Nath Roy Chowdhry v. [826J Durga Prosunno 
Ghose (3). On fche question of locus standi, section 27 of Aofc X of 1859 
does not expressly provide fchafc an unregistered transferee should have no 
locus standi . The objeofc of the section is simply fchafc fche zemindar 
should have information as fco who is fche tenant: Nob:en Kishen Mookerjee 
v. Shib Pershad Pattuck (4) and Kristo Chunder Ghose v. Raj Kristo 
Bandvopadhya (5). Tbe last case cited is an authority in my favour, 
inasmuch as section 64 of Aofc VIII fB.C.) of 1869 is substantially fche 
same as section 108 of Aofc X of 1859. It is submifcfced that; fche case of 
Bichitrananda Boy v. Behari Lai Pandit (6), relied on by Brett J., is 


1910 
MAY 27 
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AppjsaL. 

37 0. 823= 
14 C. W. N. 
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good law. 

Babu Greesh Chandra Pal , for fche respondents. Bichitrananda Boy 
v. Behari Lai Pandit (6) is in point and in my favour. The case of 
Kristo Chunder Ghose v. Baj Kristo Bandyopadhya (7) cifced for the 
appellants was a case under Acfc VIII (B. C.) of 1869 and is inapplioabler 
The cases of Nunn. Lall Boy v. Gooroo Churn Bose (2) and Grish Chunder 
Mitter v. Shaikh Jhakoo (1) are also distinguishable, fche facts in fchose oases 
being different. Moreover, these oases conflict with fche latter decision of 
fcbis Court; in Patit Shahu v. Eari Mahanti (8) and Bichitrananda Boy 
v. Behari Lai Pandit (6): See also Shamchand Kundu v. Brojonath Pal 
Chowdhry (9). Section 64 of Acfc VIII of 1869 is not tbe same as section 
108 of Acfc X of 1859. Section 27 of Aofc X is clear in its terms and the 
plainfciffs are debarred from maintaining this suit. 

Jenkins, C.J. This appeal arises out of a suit’ brought by the 
plainfciffs fco recover possession of certain land which they claim fco.be 
bheir under-feenure. The Munsif passed a deoree in fche plainfciffs favour. 
This was reversed by fche lower Appellate Court ; and, on appeal fco this 
Coart, Mr. Justice Bre f fc has confirmed the decree of the lower Appellate 
Courb. The present appeal is from Mr. Justice Brefcfc’s judgment under 
section 15 of the Letters Patent. 

[827] The facts which have given rise fco this suit can be briefly 
sfcafced. The plainfciffs, on fche 14fch October T’Ol, purchased fche land in 
suit from defendant No. 9, who himself purchased the under-tenure, of 
whioh this land forms part, on fche 15bh of December 1900 at a sale held 
in execution of a money-decree passed azaiDsfc defendant No. 1 and fche 
father of defendant No. 2. On the 28th of January 1902, fche under-tenure 


v (1) (1*72) 17 W. R. 352. 

(2) (1871) 15 W. R. 6. 

(3) (1889) I. L. R 16 Oal. 326. 

(4) (1867) 8 W. R. 96. 

(5) (1885) I. L. R. 12 Oal. 24. 


(6i (1906) 5 C. L J. 89. 

(7) (1872) 17 W. R. 852. 

(8) (1930) I. L. R. 27 Oal. 789. 

(9) 1873) 12 B. L. B. 484. 
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1810 was again put up to ?alo in execution of a decree against defendants Nos. 1 

Hay 27. and 2 obtained by defendants Nos. 4 to 8 , who were sharers in the estate to 

Getters exfe0nfc ot 8 annas, and claimed in the euit their share of the rent. At 
Patent ^afc defendant No. 3 p lrchased, and on the l7oh of Ju y 1902 he took 

Appeal, possession of the property, and thereby it is s*'d, dispossessed the plaintiffs 


"—and their vendor, defend nt No. 9. The plaintiffs claim that defendant 
14 c W ~N ^°‘ ^ k 00 ^ nobbing by his sale as against them, inasmuch as the decree was 
905=12 * C. no ^ ft decree r 0 nt, bub was a decree for money due on account of a 
L. J. 158= share of the rent of the undev-tenure. 


6 I. C. 605 The answer made on behalf of defendant No. 3 is that the p’aintiffs 

cannot be heard to advance this contention because they have no locus 
ttandi , whatever that may mean, inasmuch as the transfer bo their vendor 


as well as to themselves has not been registered in the manner contem¬ 
plated by section 27 of Act X of 1859. This view has found favour with 


the lower Appellate Court and with Mr. Jusbioe Brett. The question 
is whether it can be sustained. 


Now, it is to be notioed that the sale to defendant No. 3 was not 
under section 105 of Act X of 1859, but under section 108, and the dis¬ 
tinction is vital. Thus, section 105 contemplate* a decree for an arrear 
of rent due in respeot of an under-tenure, and, further, it contemplates that 
it should be a decree by the landlord, or the whole body of landlords, for 
the entire rent. The consequence of suoh a deoree is that what is brought 
to sale is the tenure .... according to the rules for the sale of under¬ 
tenures for the recovery of arrears of rent due in respeot thereof ” an 
expression whioh was held by the Privy Council in Brinda^un Chunder 
Stroar Chowdhry v. Bnndahun Chunder [828] Dey Chowdhry (1) to refer 
to the rules contained in Regulation VIII of 1819 and I of 1820 when Act 

^oa^rD 1 n \ S r i nO0 . 1865 the q sales have been regulated by 
“O" VIII of I 860 (B.C.). Turning on the other hand to seotion 108, what 

is there contemplated is not a decree for an arrear of rent, but a decree 
for money due on account of a share of rent, and not a suit brought by the 
landlord or the whole body of landlords, but by a sharer in a joint undivided 
estate, and it is from the failure to observe the distinction between seotion 
105 and the clauses which are its proper sequel on the one band, and sec¬ 
tion 108 and those that amplify it on the other, that the difficulty in this 

case has arisen. The sale on whioh defendant No. 3 in this case relies 
was in execution of a deoree under seotion 109, and it is n-oes^ary to see 
what precisely Aot X of 1859 provides in relation to suoh a deoree audits 
execution. It provides that the under-tenure may be broughb to sale in 
execution of the deoree in the same manner as any other immoveable pro- 
party may be sold in execution of a decree for money under the provisions 
of sections 10 J and 110 . Section 109 imposes conditions preoedent to the 
riehb of the deoree-holder to apply for execution against any immoveable 
property belonging to the debtor. We have no concern with those oon- 
ditions in this oase, beoause no point has been made with reference to this 
matter in the lower Courts. Seotion 110 provides that if, as is the case 
here, tho property be a saleable under-tenure, it shall be sold under 
provisions of law for tho time being in foroe applioablo to the sale of 
suoh under-tenures for demands other than those of arrears of rent due 
m respect thereof. When Aot X of 1859 came into operation, the 
law for the tmm being in force was Act VIII of 1859 which, in section 259 
provided that, after a sale of immoveable p roperty shall have beoomo 

(1) (1874) 13 B. L. E. 408; L. R. 1 I. A. 178. 
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Sn 0 who fc m,v m h nn9 " af0r ® 9ai f* thj ° ourt sha11 a certificate to the 

£ C lt : M PUr f Slld r ' h ' 3 righ "’ difcl ° aQd IQber « fc of the defendant in 

f: ^ ^ a val'd transfer of such right, title and interest.” That sec- 

thp i Ur' 7 ° n0 f° those wh 'ch would certainly be part of the law for 

msnSff a 111 l 0 ,! 09 appl,oabl0 to feh0 sales of under-tenures for de- 

11 1! M r m ° S0 ° MrearS ° f r9nfc,S ° bbabbbis section indicates 
what would at that time have passed to a purchaser in the case of a sale in 

execution of a deorea for money duo on aocount of a share of rent The 

d.s me ion, therefore between that which passes on a sale on a decree 

Tk ?° bl °? ’• and that on a decree under section lo8, is manifest. 

ho matter is brought out with clearness by their Lordships of the Privy 
Uunoil m Doolar Chand Sahoo v Lalla Ghabeel Chmd (1), where it 
ai Now it is clear that in attaching the property of a judgement-deb- 

5 Wh I' tb01 - 'Q ^ w^er-tenure or in an ordinary leasehold interest, 
under Act VIII cf 1859. you can only attach and sell the right, title and 
interest of the judgment-debtor ; but if you proceed to sell a tenure 
under Section 59 of Act VIII of 1869, then you sell the tenure; and by 
virtue of section 66 of the same Act, the purchaser, under the provisions 
°t sections 59 and 60 of r.he Act, acquires it free of all incumbrances 
which may have aocrued thereon by any act of any holder of the said un¬ 
der-tenure, his representatives or assignees, unless the right of making 
such incumbrances shall have been expres ly vested in the holder by the 
written engagement.”. So that it may, I think, fairly be said that while 
U qk Secfc ’ on 105* which is the equivalent cf section 59 of Act VIII of 

1869, the tenure would be sold under section 108, it is only the right, 

title, and interest of the judgment-debtor in the under-tenure that 
would pass That is how the matter stood in 1859 ; but ever since then it 
has been the accepted doctrine that all that a purchaser would take at • a 
s*le in execution under the several successive Codes of Civil procedure 
would be the right, title and interest of the judgement-debtor. The same 
view receives the sanction of the Full Bench in Shamchand Kunlu v. 
Broionath Pal Ohowdhry (2). I refer in particular to the remarks made by 
Mr. Justice Jackson in the course or his judgment. If, then, the matter 
stood [830] there, we should have this position, that all that defendant 
No. 3, the purchaser at the subsequent execution sale, would get would be 
fche right, title and interest of the judgment-debtor at that time ; in other 
words, he would get nothing so far as the land in suit is concerned, 
because, before that execution-purchase, the property had passed sucoes-' 
sively to defendant No. 9 and the present plaintiffs. 
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It is next said that the plaintiffs cannot rely on the title so acquired 
or, as it has been expressed, that he has not got a locus standi. I view 
the expression locus standi with some apprehension, because I do nob 
pretend to know what it precisely means in this connection. Docs it 
mean that defendant No. 9 and the plaintiffs acquired no title because 
there was no registration ? If that be the contention, then there is a 
complete answer to this view in the decision of Mr. Justice Wilson and 
Mr. Justice Beverley in Krista Chunder Ghose v, Raj Kristo Bandyo - 


(1) i (1878) L. R. 6 I.*A, 47,51 ; 3 0. L. (2) (1873) 12 B. L. R. 484 ; 21 W. R 94 
R. 581. 
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which by oho 
being in force 
zemindar 
been so 
shown to 
vision of 


,, „ M \ n „H nf thn Privv Counail in Luckhinarain Hitter y. Khcttro 
'pal Stnah Rot °3)where,in regard to the effect of similar provisions in 
Reaufation VIII ol 1819 ter registration of transfer of tenures m the 

their Lordships say The plaintiffs were ass.gnees 

of the darpntni talook, and though the transfer was not registered they 
had the right and were eompolled to deposit the amount o 
the zemindar in order to proteot their own mtotcst. If, on thei oth 
hand, it is meant that the plaintiffs have no right to sue, then thi, c - 
travanes the general principle that a man in possession of property aw- 
fully acquired hy him, hut invaded by another, has a right to sue in 
respect of trespass on it. Whether he will succeed or not is a different 
question ; but the mere fact that he does not succeed does not mean 
that he has no locus sta-M. I can understand its being said that a person 
has no locus standi where the Legislature in effect so provides as, for 
instance, in section 106 of Act X of 1859, which is limited in its opera¬ 
tion to sale" under section 105 of transferable tenures in execution of 
decrees for arrears of rent. It is there provided that while third parties 
claiming to be the lawful [ 831 ] possessors of the under tenure may 
apply for i tay of sale and enquiry, no transfer of the under-tenuro, 

provisions of the Act or any other law for tne time 
is required to be registered in the sherista of the 
or superior tenant, should be recognized, unless jt has 
registered, or unless sufficient cause for non-registration be 
the satisfaction of the Collector. This is a distinct pro- 
v„ luu Ul i ho law that, notwithstanding the title aoquired by trans¬ 
fer it shdl not ho rcoognised for the particular purpose contem¬ 
plated by that section. But the present suit is not ono whioh comes 
within section 106, and there is no similar provision in relation to a sale 
under section 108, so that tho contention that the present plaintiffs have 
no Icous tandi is not one that can properly be applied to tlm circumstan¬ 
ces of this case. But it is contended that there are two. decisions of this 
Court by whioh we are required to hold that tho plaintiffs have no locus 
standi. No doubt it was deoided in Putit Shahu v Hnri Makanti <3), 
that plaintiffs who bad not registered their names in the landlords 
sheruta had no lows standi for the purposes of that suit. But the .ear¬ 
ned fudges based that proposition solely on tho case to whioh I have 
referred of Shamchand Kundu v. Brojonath Pal Chowdhry 14), which 
was a case that turned upon seotion 105 of Aot X of 1859, and not upon 
section 108, and in whioh, as I have already remarked, the distinction 
between sections 105 and 108, and the consequenoe of those sections, 
have been noticed by one of the learned Judges who was^ a party to the 
decision. What the Lots were which the court in Patit, Shahu's ca<« '3) 
aooepted as facts for the basis of their deoision is not clear, but, as far as 
I can see tho learned Judges in that oase did not base their decision on 
tho view that the decree was obtained by one who was a oo sharer, and 
tho language of their judgment is equally consistent with their having 
supposed that the landlord on whoso decree the sale was obtained was the 
sole landlord If he was regarded by them as the sole landlord then the 
oase is no authority for the position which we have to deal. If they did 
not so regard him, [832] then it appears to me that they failed to observe 


111 0985) 1. L, lb 12 Oal 24. 
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the sharp distinction drawn by t he Legislature, as also the decision of 
Mr. Justice Wilson, in the oaso of Kristo Chunder Ghose v. Raj Kristo 
Bandyopadkya (1) and of the full Bench decision in zhamchan'i Kundu 
v. rojonath Pal Chowdhry (2 . The other case, to which our attention has 
been invited, is that of B ichitrananda Roy v. Bihari Lai Pandit f3). 
That oa^e proceeds upon the view that the plaintiff had no locus standi. 
I have already explained my difficulties with regaid to that proposition, 
and I cannot suppose for a moment that the learned Judges in that case 
intended to come to a decision which was opposed to the view expressed 
by the full Benoh, or to the actual decision in Kristo Chunder Ghose v. 
Raj Kristo Bandyopadkya (1). The fact is that the decision in Kristo 
Chunder Ghoie s case (1) is undistinguishablo from the present but for the 
fact that it proceeded upon Act VIII of 1869, whereas in this case we are 
concerned with Act X of 1859. But that is merely a difference of name. 
The provisions of the law in the two cases are substantially the same, and 
there is no fair distinction that can be drawn for the purposes with which 
we are now concerned, between the present case and that in Kristo 
Chunder Ghose v. Raj Kristo Bandyopadkya (1). 

The result, therefore, is that, holding as we must on the plain words 
of the Act, and also on authorities to which I have adverted, that the 
plaintiffs acquired a title notwithstanding the absence of registration, and, 
further, that all that defendant No. 3 took was the right, title and interest 
of the judgment-debtor, which at that date was nothing so far as concerns 
the property now in suit, it necessarily follows that the plaintiffs are 
entitled to the relief they ask of possession as against defendant No. 3. 

We must, therefore, set aside the judgment of Mr. Justice Brett and 

of the lower Appellate Court, and restore the decree of the Munsif wibh 
costs throughout. 

Doss J. concurred, 

Appeal allowed. 


37 Cal. 833 (=6 I. C. 800=14 C W.N. 912=11 Cr. L.J. 406). 

[883] CRIMINAL REVISION. 

Before Mr. Justice Harivgton and Mr. Justice Teunon. 

Laohmi Nabayan Mauto v. Corporation Op Calcutta.* 

[27th, May 1910.] 

Acquiescence—-Order of demolition of unauthorised erections—Disobedience to such order— 
Ntgotiatiins for compromise—Be-assessnant of the whole premises , including the 
unauthorised portions, and receipt of rates and taxes for the same—Calcutta Muni¬ 
cipal Act (Beng. Act III of 1899) ss. 449, 580. 

Where alter the passing of the order of demolition, under e. 449 of the Cal¬ 
cutta Municipal Aot, negotiations have been going on between the person 
direoted to demolish an unauthorized erection and the Corporation, the receipt 
of rates and taxes by the latter, cn re-as-essment of the whole premises 
inoluding the portions objected to, during the period oi euoh negotiations, is 
not an scguiescence on their part tn the continued disobedienoe to the order 
so as to disentitle them from proceeding with the prosecution for such disobe¬ 
dience after the failure of the negotiations. 


•Criminal Revision No. 568 of 1910 against the order of Amrita Lai Mukeriae 
Municipal Magistrate of Calcutta, dated Mamh 8, 1910. J ’ 

(1) (1885) I L. R. 12.Cal. 24. (3) (1906) 5 0. L. J. 89. 

(2) (1878) 12 B.Ij.R. 484; 21 W.R. W. 
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4*7 Cal 834 Indian nigh court reports iVoi. 

The petitioner obtained sanction, on the 15th Ootober 1903, from 
the Corporation to erect a masonry building at No. 2, Sbibtolla Lane, 
Calcutta. On the 26th May 1904 a new plan was submitted to the 
Corporation for sanotion to certain additions and alterations to the 
building, but no reply having been received, he commenced the work 
and completed it in December <9u4. On 22nd December be received a 
: notice from the Chairman objecting to the ereotion of the fourth storey 
without sanction, and to the omission to keep ten feet spac: open at the 
' rear of the building. The petitioner was then oouvictad, on the 17th 
April 1905, under seotion 579 of the Calcutta Municipal Act (Bengal Aot 
III of 1899 , and fined Rs. 2oO, and, on the 25th September, an order was 
made under section 449 of the Municipal Act for the demolition of the 
unauthorized portions of the building wibhin tv\o months. The petition¬ 
er was next convicted, under section 580 of the Act, on the 19th Maroh 
1906, and*fined Rs. 300 for disobedience to the order or demolition. On 
the 24th April a fresh prosecution under seotion [834] 580 was instituted 
against him for continued disobedience of the order of the 25th September 
1905. His attorney then wrote to the Chairman, on the 1st August 1906, 
offering to give up a part of No. 2, Sbibtolla Lane and to acquire the pre¬ 
mises No. 1, in order to widen Sbibtolla Lane, at the southern end, if 
the prosecution was dropped. The Chairman on the receipt of the letter 
direoted a stay of prosecution and referred the letter to the Distiicfc 
Committee, who reported, on the 11th February 1907, that, as the existing 
structure did nob interfere with the proper lightiug and ventilation of the 
premises, the unauthorized portions might stmd on certain conditions, one 
of which was that the petitioner should deposit with bh6 Corporation a 
sufficient sum of money for the purchase of the premises No. 1. The 
Chairman personally inspoebed the sito and suggested tho mode in which 
certain alterations should be oarried out. The alterations nob having 
been made the prosecution was revived, wheieupon, tho petitioner’s, 
attorney wrote to the Chairman for written orders in order to execute his 
directions given on the previous occasion. Negotiations then continued, 
and a draft agreement was sent to the petitioner for approval, the prosecu¬ 
tion having been again stayed On the 1st Aprit 1909 tho Building 
Surveyor of District No. 1 asked for the rotum of the draft after having 
been approved of, whereupon the petitioner applied for assessment of No. 
1, and was informed by the Solicitor to the Corporation, on the 15th June 
1909, that the matbor bad boon referred bo the Assessor. Some further 
correspondence then passed between the Corporation and the petitioner 
about the expediting of the assessment. In the meantime the prosecution 
had been revived, aud the petitioner was again convicted under section 580 
of the Municipal Act on the 13th Julv. A week after, the Solicitor to the 
Corporation wrote to the petitioner informing him that the premises No. 1 
had been assessed at Rs. 25,090 and requesting the return of the draft after 
approval. The petitioner replied, on the 10th September, objecting to tho 
amount and offering a sum of Rs. lO.OOd instead, wbioh was refused. On 
the 14th October the Solicitor to the Corporation wrote to the petitioner to 
[838] expedite matters or the prosecution would be continued. The 
petitioner then asked for three months’ time, but this was refused, and 
the prosecution was revived. Flo was oonvioted on the 8bh March 1910 
undor seotion 580 and fined Rs. ‘ 00. 

It appeared that the Corporation had re-assessed the premises No. 2, 
including the portions objected to, and had veoeived taxes in respect of 
the same sinoe the re-assessment. 
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in the else Th h the pefcl0,oner - There has been a long delay „ JTH, 

consented to allow the unLlT^r T 13 ' 0 ^ in l904 - The Chairman e l. C 800 = 

fcionc leneH-iv . thorized portions to stand on certain condi- 14 0. W N 

was "prepared Z Z ™ 5 ' flnSU ? betweea tha parfci0S - * *** agreement »«=n 0 L 
facts consti Zt 1 , pr0miS0S Na 1 were a?sessed at R& 25,000 These J> 406 ' 

of prosecution in * W ? ,T ? r bhe Part of the Corporation of their right 
2 and the fa i- n r0Sp0cb obtb0 unauthorized portions of the premises No 

P«i„n, r Xred t f r‘l^n n r aitl “ S M tb ™<* “>« 

Further the CorunraH^ y R ' 20 J°?° instead - does not revive the right. 

have thrnnciVi ? 1 ? Q re ' ass0ss 0 d tbe whole premises long ago and 

Portions objected toTnTh thS rateS , and . taxes on bhe same, including the 
disobedience of the nrrW accc ^ din ^ y acquiesced in the continued 

fay down IL D Zt V - Co T ratim (21. These oases 

consider w^ether^thfrf i!*"* a dl5crefciou in the matter, and he should 

of the Munioipalitv b 0e ^ d ° a ?J walver or acquiescence on bhe part 

authority of th' I' > \T* consid0red this view of the case. On the 

ment of the premises™™ 185 f ! acc0 P tance of rates and taxes on re-assess- 

n era ses amounts to acquiescence. 

not called upom ^ Cktt * ?ro for tho Corporation, was 

MunStJl'Mwii A f NI f T u DN0N JJ ‘ This is a Ru lo calling upon the 

Passed Jp 0n M thfnnHt °! °,T e Z hy bbe conviction and sentence 
Municipality hav f n ! Z™ DOt be Seb aside oa the ground that the 

received them from “ d rates “ tbe new building, and having 
the order. * tb pottfnoner, have assented to his disobedienoe to 

diene!'“° n nVi f‘ 0n Wbich passed u P on the petitioner was for disobe- 

buUdhTrfwr t0 demo ! ish a 06rfcain buildi “g The order to demolish Ihe 

on th fi I t Tl 6 f ° Dg ag ° aS the 25th Se Ptember 1905, and it appears 
b b materials before us, that since that order was made the petitioner 

to thf n , end f a T 0Unng t0 iDdUCe the Corporation not to insist on obed ence 

5 S£TS£ fis! :°j x witb “ d - -«■ 

He was convioted of disobedience to the order in 1905, and he was 

biweeHt a T SUb ? qU f tly - The Position now is tbit ZjLtos 
' . . the parties got as far as a draft agreement, which was prepared 

some time before April 1909. That draft has not yet been executed and 

ar appearS {rom ^ hafc has been stated by the learned counsel who has 
g “?. d ln s uPPort of the Eule that the parties are not at one as to the 

Lane Tw a v mOUnfc K Wlth .u refer0nC0 fco tbe P ur °hase of No. 1, ShibtoHa 

having been the state of things, this is the position The 

petitmuer is bound to obey. The petitioner has not obeyed Tt bub has 

y^ bar d k e e /i° n , a Senes of n0 g°f i 'ations with the Municipality which have not 
ye_ ended in an agr ee ment executed between tbe parties, and, therefore no 
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(2) (1006) I. L. R. 84 Oftl. 841. 
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oiroumsfeances have arisen which discharge the petitioner from his liabi¬ 
lity. The petitioner says that the Municipality have taken rates from him 
in respeot of this very building. He says: “The faot) that you have taken 
these rates amounts to an acquiescence in the existence of this building, 
and, therefore, you are now precluded from enforcing this order against me 
[837] to demolish it.” Looking at the whole history of the case, in our 
opinion, it cannot be said that the acceptance of rates establishes that the 
Municipality have acquiesoed in the disobedience of the pet tioner to this 
order. Up to the present time, according to the petitioner, there have 
been these negotiations in order that the parties may come to terms. The 
faot that the negotiations are continuing shows that the Municipality are 
not willing to surrender their right to have this order obeyed, and, I 
think that that is quite sufficient to show that, in faot, there was no 
acquiescence not withstanding the acceptance of rates. If the petitioner’s 
argument was well founded, it would oome to this, that as long as the 
petitioner oould keop the negotiations open between the Municipality and 
himself, and oould avoid complying with the order by amusing them with 
offers, so long be would be entitled to esoape the payment of any rates in 
lespeot of the building which has been ordered to be demolished. That 
proposition seems to us to be so unreasonable that we oannot aooede to 
the view that mere acceptance of rates, pending the negotiations between 
the petitioner and the Municipality, can amount to an aoquiesoenoe on 
the part of the Municipality in continuous disobedience to this order. 
The question arose in Bholaram Ghoiodhry v. Corporation oj Calcutta,* 


'Before Mr. Justice Rampini and Mr. Justice Gupta. 

BHOLARAM OfiOWDHRY V. CORPORATION OF OaLOU ITA.t 

[4th Jan. 1907,] 

Babu Atulya Char an Busc , for the appellant. 

Babu Debcndra Chandra Malltck, for the Corporation, 

RAMPINI and GUPTA JJ. This is an appeal against a oonviotion, by the Munioisal 
.Magistrate of Calcutta, of one Bholaram Chowdhry, for an offence under seotion 6S0 
of Act III of 1899 (B. 0.) 

The faots of the oase are aet forth in the judgment of the Magistrate and are not 
disputed. They are aa follows. The acoused built his house in deviation from the plan 
aanotioned by the Commissioners. He has already been oonvioted three times under 
aeotion 580 ; and this is his fourth oonviotion. This Bench has already given the 
appellant two postponements to enable, him to come to terms with the Municipality 
and comply with their regulations, but he has failed to avail himself of the oppor¬ 
tunities thus afforded him of modifying bis bulding. 

The learned pleader who appears on his behalf raises three contentions before us: 
first, that the acoused, who has teen fined Its. 10 a day for 34 days, is not liable to 
punishment for more than three days; secondly, that the Municipal Magistrate should 
have given him an adjournment to enable him to apply lo the General i ommittee; 
and, thirdly , that his premises have been assessed with an extia tax on account of the 
improvements he has made, and that, therefore, ho is not liable to be fined for having 
made these improvements. 

in our opinion there is no force in any of these contentions. The offenoe whioh 
the appellant has committed is a continuing one, and aeotion 680 ol the Municipal Aot 
provides for a daily fine for failing to oomply with an order to demolish or alter any 
building erected without sanction. In the next place we do not think that the Munici¬ 
pal Magistrate was bound to give the acoused any adjournment. The acoused might 

t Criminal Appeal No. 871 of 1906. from the order ol Amrita Lai Mukerjee, Muni¬ 
cipal Magistrate of G&loutta, dated July 23, 1906, 
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in whiqh precisely the same point [888] was taken In that B 

XL a tn h ce ™ ^ 

an order to demolish Th A t / u em in the continued disobedience to 

irsK be '° e “ b ' m *^°* f s I x 

effeot of paymenTof ?ate° in "that b61Dg i°’ u he quesbion as fco the 

the payment of ratls Tn thl ^ preolsely the same « the effeot of 

s~5 - - =s 

_ Rule discharged . 

37 Cal 839 (_ 8 10. 655=16 C.W.N. ;8S ) 

[839] ORIGINAL CIVIL. 

Bejore Mr. Justice Pugh. 

Sakina Bibee v. Mahomed Ishak * 

31st May 1910. 

ttissafe*, f «»*»..»« r 

-fl-Hiu JTfiis Act (ZXZ of 1870) * 2 Ac* (Z 0 / 1865) 1-7 

.a?anwln^o^rrobl laW A ft nd A ring * , obli ^^ * «. oa.e of a Mabo- 

ln ^v^ en ° 0, “O^withstanding that grant oTprobat^bar'not'beeD'obtafQed' 3 ' 1516 

initma v. Shaik Essa (1) not followed. 

Shaik Moosa v. Shaik Essa i2), followed. 

Premia fZLl'wTZTch if 1 * A ^^alor.G^ral of 
CPO, n 47 B ° m - 231: 5 Eang ' ^^i» L * 29 * w «• » 

Obiginal Suit. 

thaHhrroom 1 wh^oh^r eraatefl ^ ral8 J Dg ° f ,‘ he aB803:;ment . ha baa not shown ua 

Act has b^n“ar aQ ?nto oo d^l\'oa1n r^W?b °* th8 Pr0viaioDe °« the Bahd.ng 

iassi'sh-^ST^*; y» “p-"ygrb-r 

»' “• ti... h»« MSStsrssjtd"™*' '■ 

’Original Civil Suit No. 8S9 of 1909 

$ 888 i: i l: l lz S si a ;■ ? 5 - « o.i. io.- 

(3) (1878) 1.1,. R. 4 0al 45 f • 6 1881) I. h. R. 6 Bom. 78. 

(*) (1895) I. L E JJ Oal. 788. 1 79 *' ^lal. 608. 
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It appears that on the 2nd October 1992, Dih Mahomed had made and 
published a will, by which he disposed of his property among his then 
exiting heirs, and created a wakf for the maintenance of a mosque and a 
r.omb. Thereafter his youngest son was born, and ho executed and 
registered a deed of gift in the favour of this son of two properties 
aoquired subsequent to the will. 

This suit was instituted by the widow Sakina Bibee and the two 
grand daughters against the other heirs and heiresses of [840] the 
deceased for a declaration of their shares and interests in the general 
estate of the deceased, including the properties disposed of by the will 
and the deed of gift. 

Some of the defendants set up the will and an alleged verbal gift in 
their favour in opposition to the plaintiff’s claim. The youngest son set 
up the deed of gift in his favour, and further challenged the validity of the 
will. 


It appears that probate of the will had nob been obtainod. At the 
trial the will was duly proved and tondored in evidence, and the question 
arose as to its admissibility in view of the fact that probate had not bo n 
obtained. 

Mr. E. D. hose (with him Mr.O. C. Ghose ), for the plaintiffs No 
Mahomedan will, any more than any other, will, is admissible in evidenoe 
before grant of probate has been obtained. The executor has no represent¬ 
ative capacity until he obtains probate: Evidenoe Act, section 91, Probate 
and Administration Act, sections 4 and 12. It was by an oversight on 
the pait of the Legislature that a provision was not included in the 
Probate and administration Act, similar to section 187 of the Indian 
Succession Act, which is made applicable to Hindus by the Hindu "Wills 
Act, seotion 2. Tho judgmenb ol West J. in Raima v. Shaik Essa ilj is 
more in accordance with tho general sohomo and policy of the Frobato 
and Administration Act, than tho judgment of tho Appellate Courb in 
Shaik Moosa v. Shaik Essa (2). 

Mr. Rami (with him Mr. Gauhsr All j; Mr. R. R. Das (wibh him 
Mr. Sheriff J; Dr. Suhrawardii (with him Mr. Sircar ), for bbe various 
defendants. 

Mr. Rasul. A Mahomedan will is admissible in evidence without 
probabe. Seotion 331 of the Indian Succession Aot negatives tho general 
application of tho Aot to Hindus, Mahomedans and Buddhists. It is by 
an express provision in the Hindu Wills Acb'that seotion 187 of bho Suc¬ 
cession Aob is made applicable to Hindus. There is no suoh statutory 
direction in the case of Mahemedans: Shaik Moosa v. Shaik Ess i 2) whioh 
[841] was referred to in Motibai v. Karsanias Varai/andas (3). See 
also Wilson’s Anglo-Mahomedan Law, 3rd Edition, page 231: “the person 
to whom the execution of the last will of a deoeased Mahomedan is by the 
testator’s appointment confided may, but need not, apply for probate of 
the will.” 


PUGH J. I think this will must be admitted in evidenoe. It is 
admitted by those who object to its admission that the document q ia 
document is duly proved and would have bo be admitted, bub it is con¬ 
tended that as it is a will it oannot be givon in evidenoi until it has been 
proved in the Testamentary and Intestate Jurisdiction, and that the pro¬ 
bate of the will, when proved, is the only evidenoe by whioh it can be 

1 1884) I. L. R. 7 Bom. 966. (8) (1898) I. L. R. 19 Bom. 123. 

(2) (1884) 1. L. R. 8 Bom. 241. 
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brought before the notioe of the Court. Now the point burns on the con- 1910 
stjruobion of the Probate and Administration Act (V of 1881). The Act May 31 . 

provides for the oonsequences and results that will happen if probate is - 

taken of the will of a Mahomedan, and it seems clear that under suoh Original 
circumstances,, by force of seotion 4 of the Act, all the property of the 
testator vests in the executor. 37 q 839= 

As I have said, there is no provision rendering it obligatory in the 8 C. 655= 
oase of a .Mahomedan will bo take probate. It is contended by Mr. Bose 13 ]*• N * 

that looking at the whole policy of the Act, it would appear that it was 1 S * 
intended that Mahomedans as well as Hindus should take probate when 
there is a will, before that will be acted upon. He adopts as his argument 
the judgment of Mr. Justice West in Fatma v. Shaik Essa (1). That deci¬ 
sion, however, was reversed on appeal: Shaik Moosa v. Shaik Essa (2). 

Apart from the respect for and duo to the superior Court, the argument in 
the judgments in the Court of Appeal seems to me to be conclusive, and the 
Judgment of Mr. Justice West adopted by Mr. Bose to be fallacious. It is 
argued that a certain provision, viz., section 187 of the Succession Act, 
applies, by virtue of that Act, to certain persons, and that the same pro¬ 
vision has been made applicable to Hindus [842] by the Hindu Wills Aob, 

1870, and that the fact that this provision is nob included in the Probate 
and Administration Act must be due to an oversight; it is urged that if 
the Legislature had noticed this omission it would have provided for it, 
and it is said the Court should so proceed to do that which the Legislature 
has not done, but whioh it thinks it ought to have done, and would have 
done, if its attention had been drawn to the matter. I agreo with the 
view of bhe Appellate Court by which this judgment was reversed on 
appeal, and I hold that there is no legislation in force requiring probate to 
be taken of a Mahomedan’s will. The position under the will of a Maho¬ 
medan, before the Probate and Administration Act came into operation, 
is one* which is thoroughly well established. The position of both Hindus 
and Mahomedans was at first exactly the same. There has been a diver¬ 
gence in the subsequent legislation as regards Hindus, but we can 
easily ascertain what the position under a Mahomedan will is by 
looking at what was the position of both Hindus and Mahomedans before 
the legislation. 

Prior to bhe Indian Succession Act of 1865, the Court used to grant 
probate of wills of Europeans and also of Mahomedans and Hindus, but 
the effect of probate was different in the two cases. In the case of Euro¬ 
peans bhe personal estate vested in the executors in the same way as it 
did in Engiand, and as both moveable and immoveable properties do now 
under the Succession Aob. In the case of Hindus and Mahomedans, 
nothing vested in the executor, the will operated as a gift from the testator 
to the legatee, and the executor was merely a manager for the purpose of 
Paying the debts and distributing the estate, and in fact carrying out the 
distribution which bhe testator intended, but which, by reason of his depar¬ 
ture to another place, he was unable personally to carry out. This proposi¬ 
tion has been frequently laid down by a number of cases, of which I may 
mention Kherodemoney Bosses v. Durgamoney Dossee (3), and the Privy 
Council case of The Administrator-General of Bengal v. Premlal Mullick 
(4) where the very point, we are now considering, is decided as regards a 
Hindu. From the judgment [ 843 ] it appears, speaking of an executor of 


(1) (1883) I. Ii. R. 7 Bom. 266. 

(2) (1884) I L. R. 8 Bom. 241. 


(3) (1878) I. L. R. 4 Oil 455. 

(4) (1895) I. Ii. R. 22 Cal. 7S8. 
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a’VV^ •,;, ni *', h ' 3 1S . a dlr00 ^ dec 't n oE the Privy Counoil that a Hindu’s executor 
13 C. W. N. d d not require probate, also that he was merely a manager The 

183. proposition is referred to by Maclean CJ in Sarat <'hafLn r, 

Bhupendra Nath Bosu (1). Now that bin, h! bha f ra lancrjcc v. 

KSksSsSS ~li “ 

lows that the position,®" regards T ^ ^ theieforc ■ <ol- 

originally was as regards Hindus and it f 0115 ^ bo tbo samc as '•* 

sary. I am referred by Mr Kasu'l to a sla/ °' vs tbafc probate 1S n °t neoe-- 

Mahomedan Law, page 231 where th .1!?? R ° wland Wil30n ’ s 

son to whom the execution of a will of a ATah au , jbor . Says tbat tbe por- 
need not, apply for probate of H™ w'ii uu^dan is confided may, but 

graph of that seotion ; but he proceeds'fo eo on ' V ' fcil . tb ’ first para ' 
probate ho is an ex.cutor within h g on and pay, with or without 

ministration Act. Th> powers of that 'l® . m0aa ' n = °' ^ he Prolate and Ad- 

executor who has not taken umUi, T\ bd Uken to apply »° a “ 

from the context. W;tu due respect to bhTP ^ confcrary appoars 

following the same line of reasoning „ ^ iTr^r a u<*or. he seems to be 

Fatma v. Shaik Essa ( 2 ), which h fts hJn ‘ 1 ° ? UStic3 Wost adopt9(5 io 
late Court, and it seems to me that the ^ 60 b ° wron " by tbo Appel- 
tho Probate and Administration Aot as f 3nsoqil0noa3 Provided in oise of 

do not and cannot apply where there is no proba^^FfiAlTf ° f Pr ° bat ®' 
me that in oase of a non-probated will if 1 „!!' , ^ Ib appoars to 

position must be as it was before h,a i 01 - \ ».• m ^ y llS3 Gtl ° expression, the 

the testator to the legatees and the nx ^ ls a ‘ ,1 ? n » fc he will is a gift from 

W. that the l..ru,d .X Q „„ti^ ;^ b rT; <*• *>“» I** 
bG5, states that, aooording to tho Mahom i t^ 0 1 afciwa 'Alamgiti, Baillie 

who would correspoud t; an 0 x a ,r r M LaW ; th ° pJ3it,oa of a ««i. 

pointed by the testator to superm^nH^ ' l ^ °J an am ' n or tru5tl3e a P- 
perty and children after - Md ° are ° f bls 

property left by the deceased, nor is i 10 the n J^° 0 | ^ legal ° wn6r ° f the 

rather manager or agent for the nnin~.~« f P t0na * lopr0ss nbative. Hois 

ses, debts and legatees, 0 wh oh Ein ° pay “ 0Qt JJ of ^ funeral expen- 
of any minor children of thedecked L *l ^ th ° Se ° f « u »rdian 

•position of an exeoutcr who does not la'-, • Jud . Rmentl > therefore, the 

Hindu or Mahomedan oxeoutor before ti e ^ loLato 1S tbe same as Ihat of a 

factory to find that it is almost extiu ^ “ d - * ‘ S ?atis ' 

Mahomodan law. It therefore follow® that Mm °, r 1 fl l miw under tho 

evidence though there is no probate and " d ‘ sbould bl3 admitted in 

Bharuji v. Bccharda i Uarjivandas (3) the Cm. ^ Bha ^ ian sang 

if is duly proved in the suitTn^ wh Jh i i. 

——-.. __ -0u o ht to be made ovi lonoe. 


(1) (1S97) I. L. R. 25 Oal'lOB. 

(2) f!983) I. L. R. 1 Bom. 2C>G. 


(31(1881) I. L. R. G Bom. 73. 
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A similar course was adopted in the case of Surbomungola Dabee v. 
Mohcnarovath Nath (1). 

There being no dispute as to the foctum of the will, I direct it to be 
admitted and marked as an exhibit in the case. 

[1 he patties to the suit having eventually arrived at a compromise, a 
decree was passed in terms of the settlement ] 

Attorney for the plaintiffs : 5. E. Deb. 

Attorneys for the defendants : {?. C. Chunder & Co, S. Alum , N. N. 
Mitter. 
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[845] SPECIAL iBENCH. 

Before Mr. Justice Bolmwood t Mr. Justice Sharfuddin and 

Mr. Justice Chatterjee. 

EMPEROR^. ABANI BHDSHAN ChUCKERBUITY.* 

[6th June 1910.) 

Pardon--Forfeiture of pardon — Irop-.r Court to determine the question of forfeiture — 
Withdrawal of jardon by the Court granting it—Power of the Special B-.nch to re- 
opin the qufsiton on a plea of pardon taken at the trial for the original offence in 
rtspeci of which, it was granted—Criminal l raced u re Code (Act V vf 1698) ss. 337, 
339. 

Where an approver, to whom a pardon wag granted under section 937 of the 
Criminal Procedure Codo by the committing Magistrate, reailea, at the hearing 
of the case before the Special Benoh, from hia deposition given before such 
Magistrate, the Speoial Benoh oan only discharge him, but oannob take any 
aotion agaicsb him for the ofhnoe in respect of whioh he was accorded the 
pardon. 

If he is prooieded against for the original offer oe, the committing Magistrate 
who gianied the pardon must determine whether he has complied with its 
terms or not, aDd thereby forfeited the same; aad the question oannot be 
re-opened at his trial before the Speoial Benoh for suoh offence. 

Q ueen-Emprifs v. M a nick* Chandra Sarkar (1) approved of. 

Empercr v. Kothia(2) and Kullan v. Emperor (8) referred to. 

King-Emperor v. Bala (4) distinguished. 

Ref : 12 Cal. 856 ; 26 Bom. L. R 1240 ; 37 All 331 ; Not Fol: 59 I 0 560. 

The accused was tried at a session of the Speoial Bench, constituted 
under section 11 of Act XIV of 1908, on the 6th June, on a charge of 
dacoity under section 395 of the Penal Code. 

The facts of the case appear to be as follows. On the 16th Augusb 
1909, at about 1 a.- m., a dacoity was committed at Nangla, in the district 
of Khulna, in the house of one Mathura Nath Poddar. On his information 
a police investigation was started and several arrests were made. On the 
2nd September the accused, Abani Bhusban Chuckerbutty, was arrested 
in connection with a dacoity which had occurred some time before 
[846] at Bighati, and was sent to the Booghly Jail. It appeared that on 
the 12th, Superintendent Shamsul Alum, who was in charge of the Big¬ 
hati case visited the prisoner in jail. On the next day Mr. Denham, an 
Officer of the Criminal Investigation Department, went there, and in 
consequence of a communication from him, the District Magistrate of 
Hooghly deputed Babu Kumud Nath Mookerjee to go to the jail where the 

•Trial by the 8peoial Benoh constituted under Aofc XIV of 1909. 

(1) (1879) I. h. R. 4 G. 608. (3) (1908) I. L. R 82 Mad 173. 

(1) (1897) I. L. R. 24 Oal. 492. (4) (1901) I. L. R. 26 Bora. 676. 

(2) (1908) I. L. R. 80 Bom. 611. 
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1910 accused made a confession regarding a number of attempted dacoities, 
June 6. including the one at Nangla, admitting general association -with others for 
— fc ke purpose of committing dacoities in order to collect money for the pur- 
Bencb. c ^ ase °f arms and ammunition to be used against the Governm nt. On 

- the 30th October Mr. R. C. Hamilton, District Magistrate of Khulna, 

37 C 846= tendered him a pardon, under secb'on 373 of the Criminal Procedure Code,' 
8 lie L 2 J = dur,ng t '^ e P r °bminary inquiry against Bidhu Bhusan 1 ey and eight 
702. * * °^ ers complicity in the Nangla dacoiby whioh was then being held in 
bis Court. Abani was examined on the 30th and 31st Ootobor as a witness 
and repeated the statements made in his confession. On the 3rd December 
the Magistrate committed the accused to the High Court, charging eight of 
them under section 395 of the Penal Code, and one under sections 395-109. 
The case came on for hearing before a Special Bench of the High Court' 
constituted under section 11 of Act XIV of 1908, and consisting of Wood- 
roffe, Oaspersz and Cbatterjee JJ., on the 14th March 1910. Abani was 
examined as a witnoss on the 15th, when he retraoted his oonfession and 
his previous deposition, alleging that the whole story as formerly told bv 
him was false, and that he had been tutored while in jail by Sbamsul 
Alum and afterwards by others. He was then allowed by the Court to be 
treated as a hostile witness and was oross-examined. On the next day 
the Advocate-General withdrew the case against tbe accused under trial, 
and they wore acquibtod. Ho then applied to the Speoial Bench for an 
expression of opinion that Abani bad spoken untruthfully either before the 
District Magistrate or the High Court in order to enable the former to 
decide whother tho witness had deviated from the conditions of bis 
L847J pardon. The Court, while refraining from expressing an opinion 
as to whether or nob he had failed to comply with the terms of his pardon 
passed the following order: — 


Having regard to the ovidonoe that was given by the approver, Abani Bhushan 
UhuOKerbutty, here, ag abo to tho evidence given by him before the Magietiate we 

are of opmion tmn he hag eiven false evidence either in the inquiry before the 

Distriot idagistrate or before this Court. 


The Advocate-General then applied to the Speoial Bench (or sanc¬ 
tion, under seotions 195 and 339 of the Code, to proseoute Abani for 
giving false evidenoe. The Court direotod him to renow the application 
bhe next day. On the following day, the 17th Maroh, Woodroffe J. in¬ 
formed the Advocate-General that he with Caspersz and Chatterjee JJ 
had boon appointed a Criminal Bonob for tho purpose of hearing the 
application. Tho Advooate-General then presented his petition containing 

the assignments of perjury, and the Court granted sanction under seotions 
196 and 339 of the Code. 


On tho 2nd April an application was made on bohalf of the Crown 
to ho District Magistrate of Khulna, Mr, R. C. Hamilton, to proceed 
against the aooused under seotion 395 of tho Penal Code He was 
produced in Courb, and the Magistrate asked him whether he relied 
on the pardon as a plea in bar to his trial for daooiby, whereupon he 
replied- I cannot say anything.” Tho Magistrate took some evi- 
dence to show that bhe aooused, when examined before the Speoial Benoh 
had resiled from his previous deposition. The sanotion granted by the 
High Court was pub in and also its judgment. The aooused oalli no 
witnesses. The Magistrate thereupon declared his pardon to be forfeited. 

A preliminary m q m r y was then held in respect of the original daooity, 
and the aooused was oommibbed to the High Court, on the 14 th AprU, 
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charged under section 395 of the Penal Code. The case then came on 

before the Special Bench constituted under Act XIV of 1908, as stated 

above Before the accused was called on to plead, an objection was 
taken to the trial by the defence. 

^ r - R°y> *° r the accused. The question under the present 

ode is not one of withdrawal bub of forfeiture. The [848] Magistrate 
may withdraw the pardon, but he must first determine whether it has 
been forfeited He cannot go into the question of forfeiture, as he 

bas not the materials necessary for the decision thereon. There should 
have been an inquiry on the point: Ktng-Emperor v. Bala (1), Emperor 

v * ij i! a ^ case Special Bench that tried the original case 

should have determined the point on the evidence before it. The present 

Special Bench cannot decide the matter, not having before it the proper 

materials for its judgment. There having been no declaration of forfeiture 

y proper authority the commitment is illegal, and the pardon is still 

subsisting. 

2 he Advocate-General (Mr. Kenrick , E. C.), for the Crown. A Magis¬ 
trate who has granted pardon under section 337 may withdraw it under 
section 339: Queen-Empress v. Manick Chandra Sarkar (3), Queen- 
mpress v. Bamasami (4). The procedure adopted in this oase by the 
Magistrate was approved of in Kullan v. Emperor (5). The cases cited on 

o other side do not apply. The commitment was, therefore, legal and 
proper. 

Mr. Boy t in reply, referred to In re Alagirisawmy (6). 

Holm wood J. The plea has been raised before us that there is no 
proper finding that the forfeiture of pardon under seobion 339 of the 
U-immal Procedure Code was incurred in this case, and thab, therefore, 
his Court has no jurisdiction to try the case. Whether we look at the 
seobion as it stands, or at the law as laid down by the Bombay and 

iRQft 4 S 6 ^ ourbs un d 0r to 0 present Act, or by this Court under the Acb of 
loyy, there seems to be no doubt thab the procedure followed in this oase 
has been the correct procedure. 

The defence has principally relied upon Emperor v. Kothia (2), 
where Beaman J. lays down precisely the procedure whioh has been 
a opted in this oase as the procedure to be followed. At the termination 
of the trial in whioh the pardon is given, the [849] accomplice must be 
discharged by the Courb whioh tries the case. In this case it was the Spe¬ 
cial Tribunal. ‘ Then, if so advised, the Crown may re-arrest and proceed 
against him for the offence in respeot of whioh he was given a conditional 
pardon. When pub upon his trial for thab offence, he may plead bo a 
competent Court his pardon, in bar. And that is a plea that the Court 
would be bound bo hear and decide upon before going further and putting 
mm on hisdefeno e” : Emperor v. Kothia ( 2). Ibis clear, therefore, that 
the Special Tribunal could not in any way proceed against him for the off- 
enoe in respeot of which he was given a conditional pardon. It may also 
b ?p nfer . redl * rom ^6 wording of clause (l), section 339 of the present Code 
of Criminal Procedure, that the forfeiture is incurred, ipso facto by the 
acts of the approver, that is to say, if he either wilfully conceals anything 
essential or gives false evidence, he does not comply with the conditions 
upon whioh the tender was made, and the pardon is forfeited. 


W (1901) I. L. R. 25 Bom. 675. 
(2) (1*06) I. L. R. 30 Bom. 611. 
ih (1897) I. Ii. R. 24 Gal. 492. 


(4) (1900) I. L. R. 24 Mad 321. 

(5) (1908) I. L. B, 82 Mad 178. 

(6) (1908) 5 Ind. Gas. 881 ; 7 Mad. L 

T. 121. ' 
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In dealing with the matter, the Court will have to consider whether 
the approver has or has nob complied with the conditions upon which the 
paidon was tendered, and whether he has made a full and true statement 
and disclosed the tiuo facts. The only difficulty that can arise is whether 
the inquiiy should be made by the committing Couib, oi be made before 
us. 

It seems clear that the committing Comb must be intended to be the 
Court where the inquiy is to be made, and for this reason. As soou as a 
charge is drawn up, the accused is ipso jacto put upon his defence. It does 
not, therefore, appear to us that the inquiry should be re-opened here, and 
in the case of Queen-Empress v. Manick Chandra Sarkar (lb which is the 
only authority in this Court, and which appears to apply with equal force 
to the present law as to tho former law, it was laid down that the with¬ 
drawal of the conditions of pardon should bo undor section 339 by the 
authority that granted it and not by the High Court. The word uithdra- 
wal has been left out of tho present Code, and, as I have just said, the for¬ 
feiture appears now to operate ipso facto. 

[850] In the case of Kullan v. Emperor *-2), which followed the case 
of Queen-Empress v. Bamaiami (3), the proccduie which has been adopted 
here appears to have been approved. In tho Bombay ca c o, King-Emperor 
v. hala (4), the facts were quite different. There the withdiawal appears 
to have taken place behind the accused's back, either in the commibtirg 
Court, before the first case was tried or in the Sessions Court immediately 
the judgment was delivered in the mam case. 

How, let us see what bnpponed in this case. The acoused, Abani 
Bhushan Cbuokerbutty, was asked, on being produced before the Magist¬ 
rate when put upon trial in the present case, whether he relied upon the 
pardon under seotion 337 of the Criminal Procedure Codo as part of his 
defence. This is his reply—"I cannot say anything.” Evidence was acc¬ 
ordingly produced for the purpose of proving that he gave false evidence 
either in the lower Court, tho Magistrate’s C-ourt, or in the High Court. 
The sanction of the High Court was put in, also the High Court’s judg¬ 
ment, and one witness was examined The acoused did not wish to call 
witnesses, and the Magistrate held that it had been proved that Abani 
Bhushan Chuckerbutty, after accepting paidon, had given falso evidence, 
and that he hid thereby forfeited that parden and would have to be tried 
for the offence under section 395 of the Indian Penal Codo. 

Were we to hold that we had jurisdiction to re-open this matter, wo 
should be prejudicing tho accused and pre-judging the very question that 
has to be tried. It is open to tho accused here to show that tho statement 
he made on oath was not a false statement, or was a falso statement in¬ 
duced by improper iolluence. It is obviously improper for us to enter up¬ 
on that which is the main issue in the case, as a preliminary enquiry. 
The objection is, therefore, overruled. 

Sharfuddin J. I agree with my learned brother in the conclusion 
he has arrived at on the law as contained in seotion 839 of tho Criminal 
Prodedure Code. The law is silent regarding [851] the Court by whose 
order a pardon to a person who has not complied with tho conditions 
under which it was tendered may be withdrawn. The law is also silent 
as to the Court by whioh this question may be determined. The corres¬ 
ponding seotion of the formor Act has declared that suoh an order could 

(1) (1897) I. L. R. 24 (hi. 492. (8) (1900) I. L. R. 94 Vad. 821. 

(2) (1903) I. h. R. 82 Mad. 178. (4) (1901) I. L. R, 25 Bom. 675, 
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be passed by the Magistrate before trial, or the Court of Session before 
judgment has been passed ; and the High Court is the Court of Session 
here. 

From the wording of the section, it seems to me to be clear that the 
mere fact that the approver has wilfully concealed anything essential, or 
has given false evidence, is sufficient to show that he has not complied 37 C. 815 = 
with the conditions upon which the tender was made, and in that case he 8 c 721= 
may bo tried in respect of the offence hr which a pardon was tendered, 1 
or for any other offence of which he may appear to be guilty in con¬ 
nection with the same matter. 

The second clause of this section lays down that a statement made 
by a person who has accepted a tender of pardon may be used as 
evidence against him when the pardon has been forfeited 

It is to be observed that the word “forfeited” is not used in the first 
clause but in the second, and if both the clauses are taken together, it is 
clear that the intention of the Legislature was that by the mere fact of 
concealment or incomplete disclosure or false evidence forfeiture would 
follow. With these words I agree with my learned brother Mr. Justice 
Holmwocd. 

Chat IE« JEE J. The contention of learned counsel for the defence 


that the question as to whether the accused has, by giving false evidence 
forfeited his pardon, ought to have been tried by the previous Special 
Tribunal, does not seem to bo sound. The accused was in that case a 
mere witness. He was not on his defence for any offence charged 
against him ; he had no opportunity to cross-examine any of the witnesses 
examined in the case. To hold, therefore, that the Tribunal before which 
he was deposing as a witness was to decide that he was giving false 
evidence, would be to hold that an accused person may be made liable for 
an offence without his having [852] h*d an opportunity to cross-examine 
the witnesses who are examined against him. It cannot, therefore, be 
said that the Tribunal before which he gave his evidence was the only 
Tribunal that could decide whether he gave false evidence. 

If that was not the proper Tribunal, then the next authorities to be 
considered are the Magistrate before whom the Crown initiated fresh 
proceedings against him under section 339 of the Criminal Procedure Code, 
and this Court. 

It must be remembered that this Court is a Special Tribunal acting 
only after commitment under the provisions of the Criminal Law Amend¬ 
ment Act. Therefore, this Court would not have any jurisdiction to try 
that question, so tha*i the Magistrate who committed the case was the 
proper authority to decide that question, but for the purpose of the 
commitment alone. Upon the evidence adduced by the Crown the 
pardon was, therefore, forfeited. 

I he result, therefore, is that I agree with my learned colleagues in 
bolding that it was for the committing Magistrate to deoide this question, 
and he has decided it in this case. 

I say this with this qualification, that this is only for the purpose of 
the commitment, and it is perfectly open to the accused to show before us 
in this Court that the statements which are alleged to be false are true in 
faot, or were induced by improper influences. 
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[853] ORIGINAL CIVIL. 

Before Mr. Justice Fletcher . 

In re A Vakil's Application.* 

[8fch July 1910] 

Practice—Vakil'8 right to appear before a Judge sitting on the Original Side of the High 
Court—Application to file warrant of attorney—Extraordinary Civil Jurisdiction 
—Civil Procedure Cod<' {Act XIV of 1892) s. 635 —Civil Procedure Code (Act V of 
1908) «s. 119, 129 

A vakil of the High Court-applied before a Judge sitting on the Original Side 
of the Court, olaiming a right to file a warrant of attorney in reapeot of a suit 
pending before the Midnapore District Court, in whioh a rule had been issued 
calling upon ibe plaintiffs to show oause why the suit should not be transferred 
to the High Court in its Extraordinary Original Civil Jurisdiction: 

Held, thathaviDg regard to the long-oontinued coatee of praotice during 
whioh vakils never appeared on the hearing of suoh application*, the present 
application should be refused. ** ’ * 

Held, further, that the Civil Procedure Code of 1908 has Dothing to do with 
a matter governed by old rules in force before 1909. 

Ref : 48 Mad. 831 (F. B.) 


This was an application made by Babu Ram Doyal Dey, a vakil of 

the High Court, for leave to file a warrant of attorney in respeot of a suit 

pending in the Midnapore District Court, in whioh a rule had boon 

obtained by the defendants, Mr. Donald Weston and others, calling upon 

the plaintiffs, Upondra Nath Haiti and another, to show oause why the 

suit should not be transferred to the High Court in its Extraordinary 
Original Civil Jurisdiction. 


Babu Bam Doyal Dey (a vakil of the High Court), submitted that 

u , n£ 7n™ 1 Proc0dure Code mada a difference to the provisions in force 
be ore 1909, as under section,119, the word ' Ordinary ' was omitted 

before the words Original Civil Jurisdiction: Therefore this appli- 
cation, which was made before the Court in its Extraordinary Civil 
Jurisdiction was sound Under rule 71 of Belohamber's Rules and 
Orders, vakils were entitled to appear in all oases other bhan those on the 
Ordinary Original Civil Jurisdiction of the High Court). 

•' • Thi ,l iS an , a PP lication by a gentleman, who is 
a vakil of this Court, claiming the right to file a warrant of attorney in 

respeot of a suit which is pending in the Midnapore Court, in whioh a 

mie has baen issued on behalf of the defendants, calling upon the 

plaintiffs to show cause why the suit should not be transferred to this 

Court in its Extraordinary Civil Jurisdiction. Now, it is undoubted that 

vakils have never appeared on the hearing of such an application for 

transfer I have made enquiries as to what tho practice has been, and in 
no case have vakils appeared. I have myself been sitting three and-a- 
half years on the Original Side of this Court, and during that time I 
have transferred a oeitain number of oases to this Court, where I have 
thought that justice demanded that the trial should take place in this 
Court rather than in tho District Court, and in none of these oases have 
the Parties boon represented except by an advooate of this Court instructed 
by an attorney. There has been a long-continued praotice in whioh vakils 
have never appeared, dating from the establishment of the High Court in 
186,1 and continuing down to 1910 ; a nd one would have thought that, bad 

* Application in Original Civil Extraordinary Suit No. 7 of 191<>! 
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fche vakils bhe right bo appear, some exercise or claim bo exercise 1910 

bhab righb would have been pub forward during a period of almosb July 8. 
half a cenbury. I am sabisfied bhab bhe claim bo appear on an ap« — 

plioabion for transfer has never yeb been made. That being bhe esba- 
bljshed practice of this Courb, ib wouid be obviously improper for a single — 
Judge, sibting on bhe Original ^ide, to depart from a praobioe regulat ng 37 0.853 = 
tbe various branohes of the profession for such a period, unless he was 8 
satisfied that bhe practice was wrong. 

The learned vakil who appears, says that the new Code of Civil Pro¬ 
cedure, has made a difference to the provisions in force before 1909 in this 
respect. Section 119 of bhe present Code is in bhe following berms * 

Nothing in this Code shall be deemed to authorise any person on 
behalf of another to address the Courb in the exercise of its Original 
Civil Jurisdiction, or to examine witnesses, except where the Courb shall 
have, in bhe exercise of bhe [855] power conferred by its Charter, autho¬ 
rised him so bo do, or to interfere with bhe power of the High Court bo 
make rules concerning advooates, vakils and attorneys.” 

t Ib seems bo me bhab so far from bhe alteration made by the present 
seotion 119 in the wording of the former section 635 by the omission of 
bhe word “ Ordinary ” before “ Original Civil Jurisdiction ” being in 
favour of the vakil’s contention ib is rather against his oase. I do not 
think that the Civil Procedure Code has anything to do with the case, for 
seotion 129 provides in respect of High Courts established under bhe 
Indian High Courts’ Act and by Letters*Patent “nothing herein contained 
shall affeob the validity of any such rules in force at bhe commencement 
of this Code.” Ib is, therefore, obvious bhab the new Code of Civil Proce¬ 
dure has nothing to do with a matter governed by old rules in foroe before 

1909. 

I am nob sabisfied that vakils have ever appeared on a rule for appli¬ 
cation bo transfer, and nob being so satisfied, and having regard bo the long- 
oontinued course of practice during which vakils have nob appeared, I 
think ib righc bo refuse bhe present application. 

Application refused. 


37 0. 856=6 I. 0. 472=12 C. L, J. 70. 

[858] LETTERS PATENT APPEAL. 

Before Sir Lawrence E. Jenkins , 5. 0. I. E„ Chief Justioe t and 

Mr. Justice Doss. 

Rajendra Kumar Bose v. Gangaram Koval.* 

[17bh May 1910.] 

Pleadings—Fraud,] sole ground of relief alteration of ground of relief by picking out 
facts from allegations in the plaint—Defendant's duty tn cases based on fraud. 

Where pleadings are so framed as to rest the claim for relief solely on the 
ground of fraud, it is not open to the plaintiff, if he fails in establishing the 
fraud to piok out from tbe allegations of the plaint facts wbioh might, if not 
put forward as proofs of fraud, have yet warranted the plaintiff in asking for 

relief. 

A defendant, in answering a oase founded on fraud, is not bound to do more 
than answer the oase in the mode in which it is put forward. 

* Letters Patent Appeal No. 71 of 1909 in Appeal Horn Appellate Degree No. 
1729 of 1907. 
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Hickson v. Lombard (l ) and Guthrie v. Abnol Moeuffer Ncoroodin Ahm?d (2 ) 
referred to. 

Ref : 20 0. W N. 142; 15 I. 0. 757. 

Appeal by the defendant, Rajendra Kumar Bose. 

The defendant in this suit had brought a suit for partition against 

_ the plaintiffs, and had in that suit also asked for mesne profits on the 

37 C 856= allegation of dispossession by the latter from the property—the subjeot- 
6 I. C. 472= matter of that suit. The plaintiffs in this suit (defendants in the former) 
12 C. L. J 70. had filed a written statement denying the allegation of dispossession. A 

preliminary decree for partition was, however, passed by the Court with 
the consent of the parties to that suit, and the Court reserved for future 
deoision the question of costs and mesne piofits. Subsequently, the parties 
filed a compromise-petition, and the suit was finally decreed against the 
defendant in that suit (plaintiff in the present ono) with mesne profits. 
The present plaintiffs’ case is that it had been agreed between tho parties 
to the [857] previous suit that there would be no decree for mesne pro¬ 
fits but that the present defendant misled the Court and fraudulently got 
it to pass a decree with mesne profits ; that as the present plaintiffs were 
under the impression that a dooree had been passed in terms of the com¬ 
promise-petition, thoy did not make any enquiry about the matter, but 
came to know about it all after the present defendant had applied in exe¬ 
cution-proceedings for ascertainment of mesne profits, eto., under the deoree. 
The present plaintiffs, therefore, brought this suit to set aside a portion of 
the oompromise-decree, on the ground that, in the potition of compromise, 
there was no mention cf any mesne pro6ts. but that the Court by a mis¬ 
take and without jurisdiction awarded mesne profits to the defendant. 

Tho defendant denied having agreed tc give up his olaim for mesne 
profits, denied having misled tho Court or having fraudulently got it to 
pass tho deoree, and urged that the decree was not against the terms of 
the oompromise-petition that had been filed. He further contended that 
the Court had jurisdiction to award mesne profits, and that the suit was 
not maintainable to set aside the decree- 

The Munsif d< creed the suit. The Subordinate Judge, on appeal, 

confirmed the deoision of the Munsif, although not agreeing with the 

Munsif on all the points. The seoond appeal was heard by Carnduff J., 

sitting alono, and his Lordship confirmed the judgments of tho Courts 
below. 

Thereupon, the defendant preferred this appeal under section 15 of 
the Charter Aot. 

Babu Dwarkanath Mitter [Babu Sailendranath Palit with him), for 
the appellant. A suit to rectify mistake in a decree, as in tho present 
oase, does not he in the courts of India ; and the plaintiffs having based 

their case on fraud, and fraud having boon negatived by both the Courts 

bolow, they should not have been allowod to succeed on tho ground of mis¬ 
take. The case-law in India uniformly, except in one oase, lays down that 
such a suit does not lie : Ghand Mca V. Banu (3\ S.rjan [859] Raot 

v. Bhikart Raot (A\ Sadho Misscr v. Qolab S ngh \5'>. See also Khu ia 
Rakish v. Aziz Alam -6). The case of Jog*, war Atha v. Ganga BisJinu 
Gh ittack (7) is the exception. There are cases in tho courts of England 
wbero the decree has beGn set aside, but only where the agreement on 
wh ich the deoree was made was based on mutual mista ke : Ainsworth v. 

(1J (1866) L R. 1 H, L. 324. (5) (1^97) 8 C W N 875 

(2) (1-71) 15 W. R P. 0. 50. (V (1904 I. LR 37 AU 194 

m H i 10 T a N ' 1024 ,7) (190n 8 a w - N - 478 - 

(4) (1898) I. L. R. 21 Galo 213. 
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v. Wilding (l^, Neale v. Lennox (2). The decision of Mookerjee J. in 
Gulab Eoer v. Badshah Bahadur (3) is an obiter on this point. In the 
next place, I contend that the plaintiffs should not have been allowed to 
make a new case of mistake. 

Bobu Pravash Chandra Mitter t for the respondent, conceded that the 
decree could not be set aside on the ground of unilateral mistake, but 
where there was mutual mistake on both sides a decree could be set bside. 
The case-law is consistent both in England and in India : see the Gulab 
Eoer v. Badshah Bahadur (3) where all the English and American 
authorities are reviewed. There was no investigation into the question 
of mesne profits before the preliminary decree was passed, and it is clear 
that the decree-holder did not waive bis rights to the mesne profits. It 
is not correct to say that a new case has been made of mistake. In the 
plaint there are distinct allegations of mistake. 

[Jenkins C. J. But where you have based your case on fraud only, 
you cannot give up fraud and base your claim on mistake: see Eickson 
V. Lombard (4). ] 

But here, it would seem, there was an alternative claim founded cn 
mistake. In any event, when the question of mesne profits have not 
been determined, there should be a remand. 

Jenkins C. J. This appeal arises out of a suit brought to rectify a 
deoree passed in a previous suit No. 830 of 1904. If regard be had to 
the allegations of the plaint, it is apparent tha's the plaintiffs’ case rested 
wholly, on fraud, and the Munsif has correctly described the position when 
he said—"The plaintiffs’ case is that the decree was vitiated by fraud, 
which consisted in [869] the present defendant having misled the Court 
to pass the decree.” The fraud was negatived, and thereupon a oase of 
mistake was set up, and on this ground the Munsif passed a decree in the 
plaintiffs’ favour. This was confirmed by the lower Appellate Court, and 
also by the judgment of this Court on appeal when the case was heard by 
a single Judge. From this judgment the present appeal is preferred. 

I take it to be well-established that where pleadings are so framed as 
to rest the claim for relief solely on the ground of fraud, it is not open to 
the plaintiff, if he fails in establishing the fraud, to pick out from the alle¬ 
gations of the plaint facts which might, if not put forward as proofs of 
fraud, have yet warranted the plaintiff in asking for relief. A defendant, 
in answering a case founded on fraud, is not bound to do more than answer 
the oase in the mode in which it is put forward. If, indeed, relief is asked 
alternatively, either on the ground of fiaud, or, failing that ground, then 
on some other equity, a plaintiff may fail on the first but succeed on the 
latter alternative. But, then, the attention of the defendant has been 
distinctly directed to it, and he has been called on to answer the case 
according to both alternatives : see Eickson v. Lombard (4). This state¬ 
ment of the law has been treated by the Privy Council as applicable in 
India: see Guthrie v, Abool Mozuffer Nooroodin Ahmed (5), and the 
present oase falls precisely within it, for the oharge was one of fraud, 
and that having failed, the plaintiffs by picking out stray allegations from 
their plaint have endeavoured to make good a case entitling them to rec¬ 
tification on the ground of mistake. I refrain from discussing the question 
as to how far the Courts in India can entertain a separate suit to rectify 


(1) [1896] Oh. 678 

(2) [1902] A. 0. 465. 

(3) (1909) 13 0. W. N 1197. 


(4) (1866) L R.1H, L. 324, 886. 

(5) (1871) 15 W. R. P. 0. 50, 54. 
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a consenti-deoree on the ground of mistake, as for the reason I h^ve already 
stated, the decree of the lower Appellate Court should bo set aside and the 
suit dismissed with costs throughout. 

Doss J. I agree. 

^ w - Appeal allowed. 

37 C. 860=6 I. 0. 636* 14 C. W. N 929. 

[e60] APPELLATE CIVIL. 

Before Mr. Justice Brett and Mr. Justice Richardson. 

PRAHLAD CHANDRA DAS v. DWARKA NATH GHOSE.* 

[25th May 1910.] 

Adoption—Valuation of suit—Suit to set aside Adoption—Munsif, jurisdiction of— 
Forum—Practice. J 

According to a locg-standing praotioe, a suit to set aside an adoption is, for 
the purposes of jurisdiction, in'apable of valuation; and it is competent to the 
plaintiff in such a suit to value the relief olairoed, and that valuation deter¬ 
mines the forum to deoide the suit. 

Ahlcmvnnessa Bibt v. Mahomed Haiem (1) commented on. 

Jan Mahomed Mandal v. Masher Bii<i (2) referred to. 

1923 M. W. N 747=15 0. W. N. 339=12 0. L. J. 335 =G I. 0. 634. 

Se c °nd Appeal by the defendants, Prahlad Chandra Das and others. 

1 his appeal arose out of an action brought by the plaintiff to set 

asidei an adoption. The suit was brought in tho Court of the Munsif, first 

Court, Bansal. The plaintiff stated that the defendant No. 2 purported to 

adopt defendant No. 1 under an alleged verbal permission given to her by 

her late husband, Norendra, at his deathbed, but in fact there was no 

permission at all, and as such the said adoption was invalid. It was 

further stated that defendant No. 2, Sarojini, did not perform the neoes- 
sary ceremonies. 

rhe defendants pleaded, inter alia , that the husband of defendant 

No. 2 gave permission to adopt, and that the necessary ceremonies were 
duly performed. 

Mnncif “ Pl Lr d tbat . th . 6 Suit WftS valued Rs ' 1 * 235 ' and *>ba1) the 
-5“ f \ hose A . cout * ,t ,nst,tutfd zeroised jurisdiction in all 

sn ts not exceeding Rs. 2,000 in value. [861] After the dose of the 

evidenoe for both sides, the defendants' pleader took an objection that 

^ th9 - T ?- Ief . ° laimed WaS nofc capable of money-valuation, the 
Umrt had no jurisdiction to try the suit; and the learned Munsif directed 

the plaint to be returned. The plaintiff thereupon appealed against that 

order. The Appelllate Court set it aside and remanded the case After 

remand, the learned Munsif allowed both the parties to adduce frih 

hi ^ nC !V ftn Au UP ° n taklDg SUch evidenco deoreed the plaintiff's suit 
holding that the adoption was invalid. On appeal by the defendants to 

affirmed° rdlnaU0 JudgS ' th ® deoision of tho Courfc o{ ^ insbanoe was 

Against this deoision the defendants appealed to the High Court 
ma.nly on the ground that the Munsif had no jurisdiction to try tho suit ' 
babu Kntanta Kumar Bose, for the appellants, 

for tbe fl6 resfonden t. ra " d ^ 0Mja Prasanna Ro * Chotcdhry, 

ohauc&f *2$ swag "a 

Of Jogendra Nath Bose. Munsif ol Ba.S, dated JaWS * mM,g de0 " 9 


(1) (1901) I. h. K. 31 Cal. 819. 


O) (1907) I. L, R. 31 Oal. 893. 
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Brett and Richardson JJ. The main point which has been taken 
in support of this appeal is that the lower Appellate Court erred in law in 
holding that a suit to set aside an adoption was entertainable by tbe 
Munsif’s Court. It appears that the suit was valued by the plaintiff at Rs. 
1,235, and that the Munsif in whose Court it was instituted exercised 
jurisdiction in all suits not exceeding Rs. 2 000 in value. In support of 
the appellant’s contention, the decision of this Court in the case of 
Aklemannessa Bibee v. Mahomed Eatem ('•) has been relied on. This 
Court has, however, in the later case of Jju Mahomed Mandat v. Ma har 
Bibi (2), pointed out that the decision in the case of Aklemannessa Bibi v. 
Mahomed Hatem (1) as to the jurisdiction of the Munsif to entertain a 
suit for restitution of conjugal rights, is an obiter dictum. We have 
studied carefully the judgments of this Court in these two cases,and we are 
of opinion that the view taken in the latter [862] case that the decision 
m the former case was not one which was necessary for the purposes of dis¬ 
posing of that case, and, therefore, it was on obiter dictum , is correct. Wo 
see no reason to depart from what appears to have been the practice in 
fchis province for a number of years and which has been accepted as the 
practice in other provinces, and to hold that, for the purposes of jurisdiction, 
a suit to set aside an adoption is incapable of valuation. The practice has 
always been that it is competent to the plaintiff to value the relief claimed 
m his suit, and that valuation has been taken to determine the forum of 
the Court to decide the suit. In our opinion, therefore, this point taken 
in support of the appeal fails. 

We have gone through the judgment of the lower Appellate Court, 
and we think that, on the merits as determined by the findings of that 
Court, the defendants have really no case. We see no reason, therefore, to 
interfere with the judgment and decree of the lower Appellate Court. We 
accordingly dismiss the appeal with costs. 


Appeal dismissed. 


87 C. 863= (6 I. C. 634 = 12 C.L.J. 385 = 13 C.W.N. 3B3.) 

APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Carnduff. 

Debiprasanna Roy Chowdhry v. Harendra Nath Ghosk.* 

[26th May 1910.] 

Hindu Law — Dayabhaga — Ay.iutaka stridhan — Succession —Property of childless widow 
—St tp-brother — Husband's younger brother. 

Under the Dayabhaga law, the younger brother of the husband of a child* 
less widow is entitled to succeed to her ayautuka stridhan property in pre" 
ferenoe to her step-brother. 

R«f ; 89 I. 0. 827 23 O W. N. 1038. 

APPEAL by Debiprasanna Roy Chowdhry and others. 

Harendra Nath Ghose and others, the sons of the uterine sister of one 
Annapurna Dasi, applied for the grant of probate of a will alleged to have 
been executed by the said Annapurna Dasi, and it was alleged that the 
testatrix died leaving the following near relations : her adopted son, her 
husband’s younger brothers, and her step-mother's son. Notices were ser¬ 
ved upon these persons who entered caveats. On the case coming on for 

•Appeal from Original Decree, No 187 of 1909, against the order of Roe, Distrioi 
Judge of 24-Parganaa, dated Feb. 23, 1909. 

(1) (1$04) I. Xj. R. 81 Oal. 849. (2) (1907) L L. R. 31. % 
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hearing, the District Judge held that both sets of objectors ought not to be 
allowed to contest the validity of the will, as both sets of objectors could 
not be treated as persons claiming to have an interest; and held further 
that, during the lifetime of the testatrix’ half-brothers, the husband’s 
younger brothers had no interest in the estate and had no lo^us standi to 
: object to any will propounded, and disallowed the objection of her hus¬ 
band’s younger brothers.. The step-brothers, however, did not contest the 
proceedings, and the will was proved in the common form and probate 
was granted to the sons of the uterine sister of the testatrix. The younger 
brothers of the husband of the testatrix now appealed. 

[864] Babu Golap Chandra Sarkar, Baba Bam Chandra Mazum- 
dar and Babu Alinash Chandra Guha , for the appellants. 

Bahu Braja Lai Chakravarti and Babu Mohini Mohan Chatierjee, 
for the respondents. 


TV T ^ V/IW. 

Mookerjee AbV C -MNDUFF JJ. We aro invited in this appeal to 
set aside nu order by which the Court below has overruled an objection 
taken by the appellants to the grant of probate of a will alleged to have 
been executed by one Annapurna Dasi, the widow of their deoeased elder 
brother. It appears.that upon the death of Annapurna, an application for 
the probate of her will was made by the respondents, who are the sons of 
her uterine sister. In the application the neatest relations of the de¬ 
ceased wore stated to be the younger brothers of her husband and the sons 
of ter step-mother. Notices were duly served upon these persons, and 
they entered caveats. When the oase came on for trial, the learned Dis- 
trict Judge held that both sets of objectors could not be allowed to contest 
the validity of the will, inasmuch as if either set was held to be entitled to 
succeed to the estate of the deceased in the event of an intestaoy , it must 
be to the exclusion of tho other set ; consequently, both sets of objeotois 
could not be treated as persons claiming to have an interest in the estate 
of the deoeased within the meaning of section 69 of the Probate and Ad¬ 
ministration Act, 1881. In this view tho Distriot Judge proceeded to 
determme whether the younger brothers of the husband of the deceased or 
her step brothers would be the preferential heirs in tho event of intestaoy. 

no 6 inter? sh hf ^ "T? ^W' 16 youn K° r brothers of the husband had 
y, . n , e f ato ln tbe presence of half brothers. He theiefore 

1 ^ b8d S '7 di t0 Uke e »»pMonto the genuineness 

of the will propounded, and overruled their objections. Subsequently, 

wint P h °/. d ‘° 006 C0DteSt th ° proC0edin S s with the result that the 
will was proved in common fcim, and probato was granted to the sons of the 

deceased'^ teStatrix ' TbG /ounger brothers of the husband of the 
deceased [866] have now appealed against the ordor by whioh their objeo- 

Uon was overruled, and, on their hebalf.it has been contended that they 

r fl nt° fi d P in tb° ntlB T to . the ^cp-brothers and were entitled to be repre¬ 
sented in the proceedings ,n the Court below. Their claim has been contest- 

brnthor ’Q f Under the Da >’ abba S a sob ° o1 of Hindu law, a step¬ 
brother is entitled to succeed to the ayautuka stridhan property ofaohild- 

less woman in preference to the younger brother of her husband. In our 

opinion, there is no room for reasonable doubt that the view taken by the 

do™\ b vZ*™::r’“ Jisoo ”‘' K5 ' ou ” * — -« 

aue-tioJif snnnfc of bbe ^abhaga, Jimutavabana discusses the 

question of succession of tho separate property of a childless woman. The 
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first nine paragraphs of the seotion deal with the question of succession to 
nuptial presents and other matters with which we are not at present con¬ 
cerned. Paragraphs 10 to 28 are then devoted to a discussion of the 
question of succession to stridhan property which has been received as a 
present by a woman after marriage, inclusive of gifts by kindred and sulka . 

The result of^ the discussion is summarised in paragraph 99, which is ia 

these terms:. Therefore, the property goes first to the whole brothers; if 
there be none, to the mother; if she be dead, to the father; but on failure 
of all these, it devolves on the husband.” Thus Katyayana says: “that 
which has been given to her by her kindered goes, on the failure of 
indred, to her husband,” Paragraph 30 then explains the text of 
Katyayana, and it is pointed out that the expression “failure of the kindred” 
implies absence not merely of the father and mother, but also of brothers. 

Paragraph 3 L commences a discussion as to the order of succession upon 

failure of the first group of four successive heirs already named, namely, 
the whole brothers, the mother, the father, and the husband. It may be 
observed here, in passing, that paragraph 31 has been inaccurately tran¬ 
slated by Colebrooke, inasmuch as in his rendering of the text of Vrihaspati, 
between the mother's sister and the father’s sister [866] should come, 
not the maternal uncle, but tho maternal uncle’s wife and the paternal 
aunt. The precise effect of the text of Vrihaspati is discussed in paragraphs 
32 to 86; and in paragraph 37 it is laid down that the order of succession 
after the failure of the first set of four successive heirs already named, is 
as follows: The husband’s younger brother, the son of the brother-in-law, 
the sister’s son, the husband’s sister’s son, the brother’s son and the son-in- 
law. Paragraph 39 then defines the order of succession upon failure of 
this second set of six successive heirs. The position, therefore, is fairly 
clear, that while the younger brothers of the husband occupy tho first 
place among the second set of six successive heirs, who come in upon fail¬ 
ure of the first set of four successive heirs, the step brother does not find 
any place at all in the list up to this stage. A desperate effort, however, has 
been made by the learned vakil for the respondents to find a place for the 
step-brother before the younger brother of the husband- The argument is 
of a twofold character, and is self-contradictory. It has been contended 


in the first place that a step-brother is included in the expression 

(■ sodara ) which is used in paragraph 29, and is correctly rendered by Cole¬ 
brooke as whole brother. It has been argued in the second place, in the 
alternative, that a step-brother comes before the husbaad and consequent¬ 
ly before the younger brother of the husband. In our opinion, there is 
not the remotest foundation for either of these positions. 

In so far as the first of these contentions is concerned, it is manifes¬ 
tly negatived by the express language of paragraph 29. As was pointed 
out by this Court in the casss of Juloonath Sircxr v. Bussunt Coomar 
Boy Chowdhry (l) and Bam Gopal bhuttacharjee v. Narain Chandra Ban - 
dcpadhya (2), paragraph 29 gives the final resume of the various matters 
discussed in the preceding paragraphs, commencing from paragraph 10. It 
is not necessary for our present purpose to reproduce the line of elaborate 
reasoning by which this conclusion was reached by Mr. Justice Dwarka 
Nath Mitter,—a conclusion which is [867] supported by the express 
opinion of three of the commentators on the Dayabhaga. If 
this be the true scope of paragraph 29, it is obviously not per¬ 
missible to examine the previous paragraphs to determine whether 


(1) (1873) 11 B. L. R. 286; 
19 W. It. 264. 


(2) (1905) I. L. R. 33 Oal. 315; 
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1910 tho conclusion reached by Jimutavahana is or is nob legitimately dedu- 
May 26 . cible from the texts upon which he placed reliance. In this connection, 
f it is well to bear in mind the warning given by their Lordships of the 
P Judicial Committee in the case of Collector of Madura v. Moottoo Bama- 

_* hnga Sathupath'i (l), that the duty of a Judge administering Hindu law 

37 0. 863k is not so much to enquire whether the doctrine disputed is fairly dedu- 
6 12*c°*L 63 J = cit>le fr0113 tbe eatliesfc authorities, as to ascertain whether it is one that 
386=13 G W bas been received by the particular school of Hindu law which governs 
N. 383. * the litigant parties. "We must, therefere, decline to adopt the oourso 

which wo are invited to follow by the learned vakil for the respondents, 
namely, to draw our own inference from an examination of the previous 
paragraphs, where the expression used is bhrala (WrU) whioh, it may be 
.assumed, is ambiguous and may includo a half-brother as well as a whole 
brother.' The essence of the matter is that Jimutavahana, when he sum¬ 
marises his conclusion, describes the first amongst the four heirs, not 
merely as bhrata or brother, bub as sodara or uterine brother. It has not 
been disputed that the etymological meaning of the expression sodara is 
uterine brother, and the numerous passages quoted in Bohtlingk and Roth’s 
Sanskrit Worterbuob, Vol. VII, col. 1201, do not show that the word is 
ever used to include a half-brother. On the other hand, the learned vakil 
for the appellants has pointed out that, according to the well-known 
Sanskrit lexicographer Hem Chandra, even the berm bhrata ordinarily 
means uterine brother, and the six equivalents given by Hem Chandra 
sate all alternative expressions for uterine brother. This view is also 
strengthened by the definition of Nilkanta, that brotherhood is due to 

birth from the same mother and father (Vyavaha- 

ramayukha, Ed. Mandalik, page K)). It is not necessary for us, however* 
to hold that bho word bhrata does nob include a half-brother, [868] and it 
may be assumed that the context may show that it does ; but the word 
used by Jimutavahana in paragraph 29 is sodara , and in our opinion it is 
idle to oontend that Jimutavahana intended to inolude a step-brother in 
the expression sodara. Apart from the circumstance that the ebymologioal 
meaning of the expression direotly negatives such a position, it may be 
observed that if Jimutavahana had intended to inoludo the step-brother in 
the expression sodara , either be or his commentators would have examin¬ 
ed the question, whioh must in that view necessarily arise as to the 
precise position of the step-brother, namely, whether the step-brother 
would take along with the whole brother or after him, and in preference 
to the mother and father. On no conceivable principle can the 
step-brother be allowed to take equally with tho whole brother, or 
to have precedence over the mother as well as tho father. On the other 
hand, it is clear from paragraph 11, where Jimutavahana comments upon 
a text of Yajnavalkya, that ho intended to include in the term bhrata> in 
that place, the son of both the same mother and father. Tho first branch 
of the contention of tho learned vakil for the respondents cannot conse¬ 
quently he supported. 

In ro far as the second bra nob of the contention of tho learned vakil 
for tho respondents is concerned, it is in our opinion equally groundless. 
His argument in substance is that in paragraph 30, when the husband is 
described as an heir who takes on failure of the kindred, we must assume 
that all the kindreds inclusive of the step-brother are intended. In other 
words, the contention is thab the expression bhrata in paragraph 30 
includes the step- brother. • This position is obviou sly untenable , beoauae 

(1) (1868) 12 Moo. I. A. 897. 
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paragraph 30 is olearly subordinate to, and explanatory of, paragraph 29, j 910 

and Jimubavahana oould never have intended to define the first three Miy 26. 

heirs as the uterine brothers, the mother and the father, and then to have - 

held that all kindred had preoedenoe^ver the husband. If this had been 
the intention, some provision would have been made for succession wIV * £, t 
amongst the various kindreds. The learned vakil for the respondents 37 C. 868= 
suggested that we might apply the doc-rine [869] of spiritual benefit to 6 I. C. 534 
allow the step-brother to have precedence over the second group of six J - 

heirs and also over the husband. In our opinion, such a course is ~ 
obviously inadmissible. We have a clear specification, first, of one 
group of four heirs, and next, of a second group of six heirs; as the step¬ 
brother is nob one of these, he is olearly not entitled to preference 
over the younger brother of the husband. Reference has finally 
been made bo the case of Dasharathi Kundu v. bipin Bahari Kundu 
(1), where the question arose as to'preoedence between the son of a sister 
and the eldest brother of the husband. The determination of the question 
raised, turned upon the construction of paragraphs sobseqnonb to those 
with which we are now concerned, but there is one passage in the judg- 


W. N. 383. 


menb of the learned Judges which olearly indicates that they understood 
paragraph 29 as excluding a half-brother. The case, therefore, does nob 
support the position taken up by the respondents, and the second branch 
of their contention is, in our opinion, quite as unfounded as the first 
branch. 


The result, therefore, is that this appeal must be allowed, and the 
order of the Court below discharged. The consequence is that the probate 
which has been granted in oommon form will stand revoked, and the pro¬ 
pounder of the will will be called upon to prove it in solemn form iQ the 
presence of the appellants. The appellants are entitled to their costs in 
this Court- 

- Aivpeal allowed. 


37 C. 870 (=71. C. 33.) 

[870] ORIGINAL CIVIL. 
Eefore Ur. Justice Pugh. 


In re Halima.Khatun * 


[1st Juno 1910.] 


Mahometan Law—Wahf property, sanction to sell—Jurisdiction—Practice*-Trustees 
Act (XXVIII of 1886) s 3 —-Trustees ani Mortgagees Powers Ad (XXVIII of 1866* 
s. 46 '—“Cases to which English law is applicable." 

On an application nude by the mutwaWs to a wahf,ioz sanction to sell 

wakf property:— 

Held that there being no statute authorising guoh an application, Buoh sanc¬ 
tion oould only be obtained by means of a suit. 

In the matter of Wooeatun^ssa Bebee (2) not followed. 

Although a Judge of the High Court exeroises the fu^otiocs of a kazi when 
administering Mahomedan law, the prooedura to be adopted U to be regulat¬ 
ed by the Coie of Civil Procedure, and th> rules and Orders of the High Court. 

ShamaChurn Roy v. Abdul Kabeer ( 3) and Nemai Chard Addya v. Golam 

Honsin ( 4 ) referred to. _ _ 


(1) (1904) I. 

(2) (1908) I. 


•Ordinary 0«iginal Civil Jurisdiction. 

Ii. R. 32 Cal. 261. (3) U893) 3 O. W. N. 158. 

Li Ii. 86 Gal. 21. (4) (1909) I. L. P, 87;Oalo. 179, 187 
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Saoh an application does cot ooma within the purview oi Aots XXVII and 
XXVIII of 1806; these Aots govern only suoh trusts as are in the form of an 
English trust and aro ooostitu'ed b»y persona of purely Eoglbh domicile, or 
persons governed by the Indian Suooeasion Aob, 

la ro K'lhandns Nurrai.das (1) and In re NHmoney Dey tiarfair [*,2) not 
[i:ef : 3s 0. L. J. 3:8 ; 43 Cal. 467 ;51 Cal. 3si; 1922 M. W. N. 477 ; 23 C. W. N. 138.] 
= followed. 

Application. 

This was an application by mutwallis for the sanction of the Court 
bo soli certain premises which were the subject of a wakf. 

On tho 25th February 1905, one Halima Khatun, a Mahometan lady 
governed by the IJanaft school, executed a wakfnamah , whereby she dedi¬ 
cated, inter alio, the premises No. 31, Park Street in Calcutta, to tho 
purposes of hh toakf and appointed her sons the mutwallis. At the time 
of this application, tho premises consisted of a little over six oobtahs 
of tenanted land yielding a monthly income of Rs. 19, and were [871] 
valued at Rs. 8,0:30. The mutwallis received an offer, for the sale of 
the land of over Rs. 12,400 which they were desirous of accepting, 
with the intention of investing the proceeds more productively in the 
pur oh as.; of (government securities or of certain other premises in 

Calcutta. 

There wa c , however, no power of sale or exchange reserved in the 
wakfnamah , and tho mutwallis consequently, with the consent of 
Halima Khatun, petitioned the Coutfc for sanotion to sell tho premises. It 
was submitted in the petition that the High Court exercised tho jurisdic¬ 
tion formerly exercised by Mahomedan kazis, and had tho power to grant 
the sanction. 

A question was raised by tho Court as to whether tho proper proce¬ 
dure had boon adopted by applying for sanotion on a petition insituted “in 
tho matter of a wakf, otc.,” instead of by a suit properly framed. 

Mr. O. E. [ Vagram, for the petitioners. Tho questions purely one of 
procedure, as to whether tho mutwallis should have instituted a suit 
instead of applying on this petition. It has been ostablishod, sinoo the 
judgment of West J. In re Kahandas Na*randa$ (3), that tho proce¬ 
dure is by way of a petition. This authority has boon followed: In re 
Ni!mon >i Day Sarkar (4), In the matter of Woozatuneua Bibee (5). 

t i- decision in In re Kahandas Narrandas (3) was under 

the In han lrusbees Act: the dictum there was obiter, inasmuch as the 
application was refused. Moreover it has nob been followed in this 
( oiirfc Woodroffe J. in In the matter of Woozatunessa B ibse 15) expressly 
refused to make tho order prayed for under Acts XXVII and XXVIII of 
I8bb. and Mlird on Shma Churn Boy V Abdul K obesr (6), whore, how¬ 
ever, a suit had been instituted. In re N ilmoney Day Saxkar (4> has 
been dissented from on several oooasions.] 

It i. submitted this application can bo rnado under seotion 43 of tho 
1 rusteos and Mortgagees’ Powers Act. 

[873] [Pouh J That Act has no application to a Mahomedan 
wakf: see section 45.] 

A f• S TiT *w ^ Ct ', S Similftr t0 soobion 3 of the Indian Trustees 

Act and tho latter Act has been taken to apply to Hindu trusts : In re 

t ‘ S , “, r r? u a It is submitted that English law is to some 

extent applicable) to Hindu and Mahomedan trusts. The principles of 
(1) (1881) 


I L. R. 5 Bom 164. 

(2) (1904) I. L, R. 82 Gal 143. 

(3) (1S81) I L. R, 5 Bom. 154. 


11) (1901) 1 L R. 82 Cal. 148 

JI- L- R. 80O»lo. 21. 
(8) (1898) 8 0. W N. 169. 
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English Courts of Equity were made applicable to Hindu and Mahomedan 
trusts by the Act establishing the Supreme Court: and this was confirmed 
by 24 and 25 Vio. C. 104, sections 9 and 10, and the Charter of 1865, 
section 19. 

Pugh J. This is an application in the matter of a toakf executed by 
Halima Khatun to obtain the sanction of the Court to the sale of a small 
piece of land in Park Street to Mr. Galstaun at what appears to be a very 
satisfactory price. On the merits of the application I should have no diffi¬ 
culty, but it is unnecessary for me to express an opinion thereon, because 
I have come to the conclusion that the matter is nob properly before me, 

The point involved is really one of procedure, though it involves a 
question of the jurisdiction of the Court also —the question being whether 
an order, such as is prayed for, can be made upon a petition intituled In 
the matter oj a Trust and without a suit. 

There have been conflicting decisions as to the power of the Court to 
accede to the prayer of a petition such as this, but I am also called 
upon to refer to a similar, but rather different, question, because the 
argument in favor of the jurisdiction has been mainly based on a dis¬ 
cussion of an earlier question whioh arose with regard to the orders 
made, or to be made, under the Trustees Aot, and the Trustees’ and 
Mortgagees’ Powers Act (Acts XXVII and XXVIII of 1866 ). The question 
under those Acts arose in this way. The first of these Acts, by 
section 3, expressly provides that the Act is only to relate to oases 
to * whioh English Law is applicable. Act XXVIII in its preamble 
[673] states that the Act relates to cases to whioh English Law is 
applicable, and section 45 expressly confines the operation of the Act to 
cases to which English Law is applicable. 

In the result, therefore, both Acts only apply to a particular class of 
oases. What the class of cases was to which the Trustees Act applied was 
considered in the Bombay High Court by West J. in In re Kahandas 
Narrandas (1); his decision with regard to this matter is to be found on 
page 170 and the following pages. The application was made to him on 
petition under the Trustees Act (Act XXVII of 1866;, and it was in sub¬ 
stance an application to remove a trustee. West J. refused the application 
on the ground that no case to supersede the trustee had arisen, but he 
held that the application was properly made to him by petition under that 
Act, and though the trust with whioh he was dealing was undoubtedly 
a Hindu trust, he held that the application was one to which 
English law applied and was therefor authorized by the Act. He seems 
to have considered that it was open to the Court, on such an application 


being made with regard to a Hindu endowment, to consider in each case 
whether a particular relief sought was the subjeob of Hindu law or of 
English law, and be appears to have considered that the matter of appoint¬ 
ing trustees was one to whioh English law was applicable. He says, on 
page 173, that “ English law is applicable in all cases in which peculiarly 
equitable doctrines had obtained recognition in the relations between the 
native inhabitants of Bombay. Those doctrines could not consistently, 
with the Statutes and the Charter, be employed to subvert the native 
substantive laws, but they afforded a means of continually ameliorating 
them and he appears to consider that the condition precedent to the 
applicability of the Act was fulfilled if the application was to be dealt with 
under some rule introduced as an improvement into the Hindu law from 
the English' law of Trusts. I only observe that if th6 test, whether such 

(1) (1881) I. Ii. R. 5 Born. 15i. 
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an application is to bo made by petition under the Aot, bo the precise 
form of relief sought, an undesirable vagueness in praotice would be intro¬ 
duced. [*374] I need not discuss bl is oase in detail, because bhe finding is 
in fact an obiter dictum , for no case was made on bhe merits; and, further, 
bho Judges sitting in this Court have consistently refused to follow it except 
in two instances : In the mo,iter of Nilmoneij Dcy Sarkar (1) and an 
unreported decision mentioned in the report of that case. Those oases have 
not been followed, and tho former practice has been re-established. With 
chose exceptions, in this Court it has always been held, both before and 
after these cases, that the Bombay decision was not good law. The cases 
to which English law applies have always been considered to be cases of 
trusts in the form of an English trust, and constituted by persons to whom 
English law or ordinary local law, which is based on English law as dis¬ 
tinct from Hindu and Mahomedan law, applies; i. c. t persons governed by 
the Indian Succession Act as well as persons of purely English domicile. 
If it were necessary to support the established view of this Court, it might 
be pointed out that ib is settled law that in the case of Hindu endowment 
for the benefit of tho family idol the family oan, if they ohoose, by a 
general agreement and consensus of all members, abolish bhe idol and 
resume tho property, and I wholly fail to see how English law can apply 
to such a trust even though, while it exists, some of the obligations arising 
out of suoh a trust would bo enforced in accordance with principles of 
English law. 

It is not very apparent, however, how any argument in support of the 
present application can be deduced from this doctrine, even if it applied; 
lor, ex hypothesi , the foundation of bho jurisdiction is statutory, and the 
whole discussion turns on whether or not bhe Act by which such an appli¬ 
cation is authorised applies. 

lo come to tho exact question before me ; an application was made 
to Woodroffe J. in Jn the matter oj \Voozatunne$*a Bibce (2) by petition 
under those two Aots for sauotion by tho Court bo the granting of a lease 
of certain premises the subject of a wakf by tho mutwalli. Woodroffe J. 
declined to make an order under theso two Aots in accordance with the 
established L876] practice of this Comb, hub bo ruado an order as ktui under 
tho Mahomedan law on the authority of the case of Shama Churn Roijv. 
Abdul Kabctr l3). I should have considered that judgment binding on 
me, but for the fact that 1 was informed by oounsel that Fletoher J. on a 
subsequent similar application declined to make an order. I have ascer¬ 
tained that this is soi and that bo refused the application on tho ground 
that there boing no statutory authority authorising such an application 
to bo mado to tho Court on potition, it could only bo dono by means of a 
suib.. It, therefore, becomos necessary for mo to oonsidor and express my 
opinion as to which of theso decisions I ought to follow. It is purely a 
matter of procedure, because there is no question that a Judge of this 

Court does exercise the functions of a kazi in suoh matters. That is dearly 
laid down m the oase of Nimai Chan l Addya v. Qolam Eosiein(i\ It 
ha^ been argued that, inasmuoh as Mahomedan law relating to endow- 
rnonts has been preserved bo virtue of 21 George III, Chapter 70, sections 
1 < *uo 19, and inasmuoh as tho kazi was able to make those orders, this 
our , administering lusbioo in plaoo of a kazi, should make suoh orders 
when applied (or. The difficulty I have in assenting bo this argument is 


(1) (1904) I. h. R 82 Oal. 148. 

(2) (1908) I.L. R. 86 CM. 81. 


(8) (1S98; 8 0. W. N. 159. 

(4) (1909) I. L. R. 8? Oil. 179, 187. 
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that, although provision is made for the application of Mahomedan law in lfll0 
certain matters, there is no provision by which Mahomedan procedure is June 1 

introduced into this Court. There is, therefore, no basis for following the - 

procedure under which justice was administered by the kazi. The prooe- OnmnAt 
dure of this Court is regulated by its own Orders and Rules and the Code ClVlD * 
of Civil Procedure, and even, when administering Mahomedan law, this 87 c. 870 s 
Court does not vary its practice with regard to Mahomedan cases. If it 7 I. *0. 38. 
were to do so, many curious positions might arise. For example : if two 
Mahometans were litigants, and one called a number of English and 
Hindu witnesses while the other relied on bis own testimony, it would 
apparently be obligatory to apply the rule of Mahomedan law, that if a 
devout Mahomedan has sworn to a certain fact upon the Koran, his evi¬ 
dence must be accepted in preference to that of any [676] infidel. I need 
not say that that rule of Mahomedan law does not apply to this Court. I 
agree with the view taken by Fletcher J. that the Court cannot deal with 
this matter unless it is j brought before it by means of a suit, there being 
no statute authorising the matter to be brought in any other way. 

Whether facilities for such applications in both Mahomedan and Hindu 
oases should be given will no doubt considered if, and when, new rules are 
naade by this Courb under the powers given by the Civil Procedure Code to 
introduce procedure by way of originating summons. It has been argued 
that the old Supreme Court was made, by section 18 of the Charter of 14 
eorge III, 1774, a Court of Equity and was directed to administer justioe 
in a manner as nearly as might Be the same as the High Courb of 
hancery and that this Equity Jurisdiction of the Supreme Court was 
preserved by the subsequent Letters Patent of 1862, section 18, and 1865, 
section 19, and consequently such an application could be made in this 
way. I assert to the first part of this argument, bub I do nob think that it 
assists Mr. Bagram, for in the old Equity Courts every proceeding was 
initiated by a bill which was equivalent to a suit. It was necessary to have 
a bill for purpose of discovery and also for the purpose of reviving a suit 
whioh had abated by death of a party. I think any argument deduced 
from the procedure of the Courb of Chancery would tend to destroy, 
rather than support, the contention that I have any jurisdiction to deal 
with this matter without a suit being filed. I regret to have to oome to 
this conclusion, because I think that the jurisdiction to make such orders, 
if it existed, would be a beneficial jurisdiction and would save expense. I 
am, however, quite clear that it is nob beneficial to make suoh orders 
unless the jurisdiction to do so is clearly established. In this city, orders of 
the Court are accepted and acted on by conveyancers praotioally without 
question. No one investigates the jurisdiction of the Court to make orders 
as praobibioners under a more exact system in England would do. It 
would be most regrettable if, after the Court had made such an order 
and a mortgagee or purchaser had dealt with property on the faith 
[877] of such an order, the validity of the order was questioned in a suit, 
and the Court was compelled to hold that the original order was made 
without jurisdiction and was therefore invalid. Though I have been much 


pressed to make this order, and the intending purchaser is said to be 
willing to aot upon such an order if made, I think it is really to his 
interest that no order should be made whioh might be contested or 
questioned afterwards, and that he should be protected by an order 
properly made in a suit. If a suit is filed, it will be necessary to oonsider 
the question raised by Mookerjoe J., but not decided, in Nero a# Ohand 
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Addya v. Golam Hosscin (1), to whether the kazi could and the Court 
can authorize a salo of wakf property. I should wish to hear the question 
argued before expressing an opinion about it, but I may say that at 
present I do not associate myself wit-h Mookerjee J.’s doubt on the subjeot, 
and speaking off-hand, I imagine that so many such orders have been 
obtained in suits on the Original Side of this Court that the power to 
make a decree granting sanction is not open to question by one Judge on 
the Original Side. There will be no order on this application for the 
reasons already given. 

Attorney for the petitioners: K. L. Burral. 


37 C. 878 (=6 I. ?. 782=14 C. W N. 95)=U Cr. L. J. 403.) 

[878] APPELLATE CRIMINAL. 

Before Mr, Justice Earington and Mr, Justice Teunon. 


Emperor v , Pramatha Nath Bose.* 

[3rd June 1910.] 

lalsc Evidence Deposition under compulsion — Privilege-—Incriminating statements in 
iross-Ksavunition mode by a party to a suit afUr objection taken , not by deponent 
personally , but by his pleader—Admissibility uj tin statements on subsequent trial for 
giving false evidence—'Compelled to exusucr '—Endenee Act {1 of 1872 ) s. 182. 
proviso. 

Ad incriminating statement in a* deposition made by a party to the suit in 

cross-examination in answer to questions relevant only ai affeofcing his credit, 

and objected to, not by the deponent himself but by his pleader, is not aim's* 

siblo against him on his subsequent trial for giving false evidenoe, he being 

in faot oompellod to answer” within the meaning of section 132 of ths 
Kvidonoc Aot. 


Snob objootion may bo taken by counsel or pleader representing the party. 

PhoTH.iS v. Newton (2) and PiCx. v. Adey (3) distinguished. 

Queen v, Gopal J)u&$ (4) explained and distinguished. 

Pir TKUNON J. When snob an objection has been taken and overruled, i 
any objeotion or privilege personal to the Witness remains, it is still open t< 
him to assort that objeotion or olaim that privilege. 

1 UK accused filed a verified written statement, on the 12th Novom 
her 1907, as a defendant in suit No. 402 of 1907 on oertain hand-notes, i 
the comt of tho Subordinate Judge of Burdwan, which suit was transfer 
ed to tho Additional Subordinate Judge, denying having borrowed mono; 
on two hand-notes, and alleging that they were forgeries. The suit wai 
howover, decreed against him on the 26th August 1908. There wa 
another suit pending against him, No. 451 of 1907, in the same Court upo 
another hand-noto. At tho hearing of the latter, he [879] was examine 
as a witness, and admitted, on the 28th August, on being questioned i 
cross-examination, that he wrote the hand-notes whioh were the subjeot c 
suit No. 4b2, and that he had borrowed tho amounts mentioned thereii 
he aooused did not himself decline to answer the questions, whioh wei 
relevant only as affecting his credit, but his pleader objected to them o 

1S , , i a ' though in spite of such objeotion the questions were allowe< 
and the accused then made the s tatements referred to. The plaintiffs, i 

of iSSSSa Wjy? of B. Panton. 8-don. M 

(2) 'aaoi) 1 ! Moo’ & M a lfi« 79 ’ 187 ' (lm 1 Mo °' & Rob - 9A - 

(2) (18-7) 1 Moo. & M. 46(1. ( 1 , ,i 881) j L B 3 M#a aa 


1160 


EMPEROR V. P8AMASHA NATH BOSE 37 Cal 880 

suit No. 462, thereupon applied for sanotion to the Additional Subordinate lqin 

Judge to proseoute the petitioner under section 193 o£ the Penal Code, but jone s 

the application was refused. They then appealed to the District Judge of 

Burdwan, Mr. Peterson, who granted the sanction on Ubh May 1909. AmLL4TS 

A complaint was then made before Babu Modeswar Singh, Deputy Magist- ° BIMlNA ’ 

rate of Burdwan, against; the accused, and he was tried and convicted under c7 c 878 = 

section 193 of the Penal Code on the 28th September. He appealed ag- 6 1 C. 782 = 

ainsbbhe order to the Sessions Judge, Mr. B. Paofcon, who, by his order ** c w N - 

dated the27bh November, acquitted him on the ground that his deposition 95 

of the 28bh August 1908 was nob admissible against him, under the proviso 

to seobion 132 of the Evidence Act, on the subsequent trial for giving false 

evidenoe, and that, apart from it, the other evidence was insufficient to 

establish the falsity of the allegations in the written statement of the 12th 

November 1907. The Local Government now appealed against the order 
of acquittal. 

The Deputy Legal F,emembrancer (Mr. Orr), for the Crown. 

Babu Dasharathi Sanyal and Babu Earadhan Chatterjee, for the 
accused. 

Habingion ^ This is an app0al gainst the order of the Sessions 
Judge of Burdwan setting aside on appeal the conviction and sentence pas¬ 
sed on one Pramatha Nath Bose who was convicted of an offence under 
section 193 of the Indian Penal Code by the Deputy Magistrate of Burd¬ 
wan. The facts are that the defendant verified and filed a written state¬ 
ment in [880] suit No. 462 of 1907. In suit No. 451 of 1907 the defend¬ 
ant gave evidence and was cross-examined with a view of showing that 
certaion statements he had made in the written statement he had verified 
and filed in suit No. 462 of 1907 were false. He admitted they were false, 
and on the strength of that admission he was prosecuted and convioted 
before the Deputy Magistrate. 

The learned Sessions Judge set aside the conviction on the ground 
that, under the proviso bo seobion 132 of the Evidence Act, the answers 
given in cross-examination at the trial of suit No. 45 of 1907 could nob be 
proved against him on a charge of having made false statements in the 
verified written statement he filed in suit No. 462 of 1907. 

For the Crown it is contended that the answer was nob one the wit¬ 
ness was compelled bo give, and, therefore, that the proviso to section 132 
does not apply. 

There is nothing on the record to show that any objection was taken 
when the questions, on which the admissions were elicited, were put. It 
is oonoeded that the witness did not himself refuse to answer, bub there 
was evidence that his pleader objected when the questions were pub, but the 
objection was overruled, and this evidence the learned Sessions Judge ac¬ 
cepted as true. 

It must be taken, therefore, that the question was objected to, and that 
the witness answered after his objection had been overruled. The question 
*9i when a witness answers under such circumstances, has he been 
compelled to answer. 

It Is contended for the Crown that the objection to answer must come 
from the witness, and that an objection taken by counsel or pleader must 
be disregarded, and in support of this proposition two oases tried by Lord 
Tenterden, Thomas v. Nemxton (1) and Bex v. Adey (2), werre cited. 

- U)'<4827) 1 Moo. & M. 48. (2) (1831) Moo. & Role 9*4. 
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I very muoh doubt whether the sbriotness whioh obtained in Lord 
Tenberden's time would be enforced in these days, but even if it were, I 
think the oase 9 are distinguishable from the present. In those days the 
patties were not oompetenb witnesses. The objection, therefore, must have 
been taken by [881] counsel, nob on behalf of his client, but on behalf of 
a witness for whom he had no authority to act. It may well be, therefore, 
that while oounsel could not be heard to assert the privilege of a witness 
for whom he is not appearing, he might be heard to assert the privilege 
of a party whom he is authorized to represent. 

In my opinion the objection may be taken by oounsel or pleader, and 
the cases tried before Lord Tenterden do nob apply. 

The deposition has nob been taken in the form of question and 
answer, so wo have not before us the precise form of the question and the 
answer; but, inasmuch as the result of the questions was to elioit an 
admission that the defendant had made a false statement in a verified 
written statement in another oase, I take it that the questions must have 
been framed under section 146 (3) of the Evidenoe Aob for the purpose of 
shaking the witness’s orodib and injuring his character—for the questions 
were not relevant to any issue in suit No. 451 of 1907, exoepb in so far as 
they went to the defendant’s credit. 

Now, the questions being questions only relevant as affecting the 
oredit of the defendant, and the defendant having by his pleader objeoted, 
it became the duty of the oourt under seobion 148 to determine whether 
the defendant should be compelled to answer the question or not. 

In my opinion, in overruling the objection made, the Court decided 
that the question w&s one whioh the witness must answer, because it 
appears to me idle to say that, having overruled the defendant’s objection 
to answer the question, the Court oan say thD question is one whioh fcho 
defendant is under no obligation to answer. 

The point was considered in the case of The Queen v. Oopal Doss (1^ 
by a Full Benoh of the Madras High Court, and there was a difference 
of opinion between the Judges composing tbo Benoh. In that case Salem 
sued Gopal and Vallaba on a promissory note for Rs. 1,000 under Chapter 
XXXIX of the Civil Procedure Codo. Gopal and Vallaba made affidavits 
in order to get leave to defend. Gopal denied bis signature; the [882] 
plaintiff proceeded against Vallaba only. Vallaba, when examined on his 
own behalf, said that ho wrote both signatures on the note at the insti¬ 
gation of Salem, the plaintiff, and received Rs. 100, a ring, a watoh and 
some muslin for doing this. Judgment was givou for the plaintiff Salem 
against Vallaba. On this Gopal proseouted Salem and Vallaba, the latter 
for forgory and fraudulently using a false document, and the affidavit made 
by Vallaba and the deposition he gave in tho suit were admitted in 
evidence against him. The quesbiou arose whether they here 
properly admibbed. The affidavit was clearly voluntary: there was no 
obligation on Vallaba to ask leave to defend, nor was he in any way 
compelled to make any of the statements whioh he made in the affidavit 
Then the statements whioh he made in the deposition, to the eff^eot that 
he had forged the note, appear to have been made in examination- n*ohief 
as a defenoe to the plaintiff’s olaim. This distinguishes the Madras oa9i 
from bhe present ono, for a statomont made by a defendant in examination* 
in-chief, as an answer to the plaintiff's olaim, stands on quite a different 
footing from an admission obtained from a defendant in oross-examination 
aft e r objecti on to the question has been taken by the defendant’s oounsel. 

(1) (18S1) I. L. R. 3 Mad. 271. 
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It is unnecessary to disouss bhe distinction between answers given by 
a party giving evidence on his own behalf to questions put by his counsel, 
and answers elicited from him in oross-examinabion by counsel for the 
other side, for in this case the questions were objeoted to. 

In bhe present case the party, after giving evldenoe in his own behalf 
in chief, was oross-examined by the opposite party, and questions wore 
pub suggesting tho commission of a criminal offenoe. This was objeoted to 
by the pleader for bhe party to whom the questions were put. The 
objection was overruled, and the party thereupon became bound to answer. 

On these facts lie was, in my opinion, ‘"compelled to answer” within 
the meaning of section 132 of bhe Evidence Act and the answers cannot 
be used against him when he is proseouted for tho offenoe whioh he 
admitted in those answers. In my opinion the appeal should be dismissed. 

[883] Teuton J. The facts of this case have been clearly stated in 
the judgment of my learned brother and need not be again set out, The 
sole question in the appeal is whether the incriminating answers, of whioh 
the Crown sought to make use against bhe accused, were answers which 
the accused, as a witness under cross-examination, had been “ compelled ” 
to giee within tho meaning of seobion 132 of the Evidence Act. 

It has been suggested in argument that bhe proviso to section 132 of 
the Evidence Aot protects every statement made by a witness. As at 
present advised, I am. unable to accede to this contention, and am of 
opinion that the sections draw a distinction between statements volun¬ 
tarily made and answers given under constraint from the Court after 
objection taken. In this view I am supported by the oases of Queen v. 
Oopal Doss (1) and Mohir Sheikh v. Queen-Empress (2). 

I am, further, not prepared to assent to the contention that when an 
objection, whatever its nature, has been taken and has been overruled, 
the witness is thereby compelled to answer. It appears to me that in 
general, when overruling an objection to a question, the Judge decides 
merely that as between the parties to the suit the question is admissible; 
when tho question is thoroafbor pub bo bhe witness, if any objection or 
privilege personal to the witness remains, it is still open to him to assert 
that objection or claim that privilege. 

In bhe present case ib is oonoeded that the accused did not, by his 
own mouth, claim any privilege or make any objection, but ib has been 
found—and I think properly found—that tho pleader who represented 
him in the suit in whioh he was examined, did, in fact, object to bhe 
questions now under consideration, and that the objections taken were 
overruled We have then, in my view, bo determine, first , the nature of 
the objection taken ; and, secondly , if the objection was one framed with 
regard to the provisions of section 132 and section 148 of the Evidence 
Act, whether ib was sufficiently taken by the wibness now the accused. 

[ 884 ] With regard to bhe second point, it has been contended on 

behalf of the Crown that bhe objection must come fr°m the wibness him¬ 
self, and in support of this proposition the oases of Thomas v. Newton (3) 
and Rex v. Adey (4) have been cited. It is by no means clear that this 
rule of English law has been extended to India, and there appears to be 
no Indian authority on the point. In the present oase it is, however, 
unnecessary to decide whether, in the case of witnesses in general, objec¬ 
tions of this nature may or may nob be taken on their behalf by 'counsel 


(!) (1881) I. L. R. 3 Mad. 271 
(2) (1898) I. L. R. 21 Calo. 892. 


(3) (1827) 1 Moo. & M. 48n. 
(!) (1831) 1 Moo. Sc Rob, 91 
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or pleaders appealing in tho suit. In tho suit in which the accused was 
examined as a witness, he was himself the defendant, and the objection 
taken was taken on his behalf by the pleader who represented and acted 
lor him. In this state of facts, if it bo found that the objection taken 
was in fact an assertion of the witness’s privilege in respeot of incrimi¬ 
nating answers, thero was, in my opinion, a sufficient assertion of the 
privilege by the witness 

We have then to determine the nature of the objection taken It is 
to be regretted that no record of the objection was made by the Judge 
who tried the original suit, and that the exact terms of his objection were 
not ascertained from tho pleader when under examination in the criminal 
proceeding-. It is, however, clear that under the provisions of seobion 146 
of tho Evidence Act tho questions were relevant or admissible, and it is 
further dear that they were relevant only insofar as they affeoted the 
credit of t -e witness by injuring his character. Now, under the provisions 
of section 148 of the Act, when questions are relevant only as affecting 
character, it is in the discretion of tho Court to compel an answer or to 
excuse the witness. In this*state of facts, no other possible objection to 
tho questions appearing, I am of opinion that I ought to presume and to 
hold that the objections taken on behalf of the witness were in faot objec¬ 
tions framed with regard to the provisions of section 143 of tho Evldeuoe 
Act, and that in overruling those objections the Court, in the exercise of 
its discretion, decided that the witness must and was bound to answer. 

[888] In this view, I am of opinion that in tho present caso tho wit¬ 
ness was in fact compelled to answer within the moaning.of section 132 of 
the Evidence Act, and that, under the proviso to that seotion, che 
answers could not be proved against him in tho criminal proceedings, 
for these reasons I agree in dismissing the appeal. 

Appeal dismissed. 


; W Oil 888 (-37 I. A. 147 = 14 C.W.N. 889=7 l.C. 240 ~ 12 CL.J. 110=20 M L J 
824=7 A L J. 791=12 Bom. L R. 632=1910 M.W.N. 303 --8M.L.T 148 ) 
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Damodar Das v. Lakuan Das. 

On appeal from the High Court at Fort William in Bengal. 

2nd Maroh & 7th Juno 1910. 

Lmihtion-Adverse possession^ Dispme between senior and junior Mas aito suetts- 
Z A* w ! a ths—kkrartiatna allotting one math to senior chla in pc petuity 

l }‘ ’ 0 lit tl} J'Mor chela as adhihari—Suit instituted within tuvlve years 

UndowmnT C lCla S dClU l ' but 27 years 1r°m date oj ehwrnama-HinduLato- 

i,i fu' 1 , 0 tom plo of a Hindu idol who was in possession of two 

.’ no .° ' ^hadrak and the ether at Bibisani, died leaving two chelas, or 

thn ™ liL 10 Tn Q w ^ om a controversy arose as to the right of suooission to 

irrinlmn ^ u he , . pr n °? 0tty to them. The dispute was settled by an 

hv thn ^ - fc C11 ^°, il0d . 111 aD ^rarnama, dated 3rd of November 1874, executed 

B bywhioh the math at 

mnfh If a i!v C ^ 10 to the senior chela and his suooessors, while 

iunior rhel ^ P ro P0 r l*e3 aucoxed to ii were allotted to the 

i)ose^onnnLfii :>0r li )0, i • ther< ?! a a9 a . Q adhikari) and his auooe^ors for the par- 
\ h k f w ‘t h hi* math, subjeot, to an annual payment of Re. 1ft towards 

the Bhadrak math. Less than twelve ^ ears after the death of 

_ c bufc QQRBidtrably m ore than that period alter the date of the 

Pf'-Ssnt, Lord MvCNAGRTEN, lord OOLLiNB, and SlR ARTHUR WlLSON. 
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ekrarnama , the appellant, the suocossor of the senior, chela, brought a suit 
against the junior chela to recover possession of the properties annexed to the 
Bibisarai math , on the allegation that they were (hbutlcr property dedicated to 
the WO'ship and service ot the plaic-t fi’s idol, and held by the respocdect 
(representing the junior chela) as an a dhikari in oharge of the Bibisarai math, 
and asserting it to be a math subordinate to the Bhadrak maih :— 

Held (affirmiug the decision of the High Cbuit), that the property dealt with 
by ihe ehramuna, was, prior to its date, to be legardoJ as vested not [886] in the 
Mobanfc, but in the idol, the mohant teing only its representative and manager, 
and consequently that from the date of the ekrarnama the possession of the 
junior chela , by virtue of its terms, was adverse to the ri^ hit of the idol, and 
of the senior chela as representing that idol, and that the suit was tarred by 
limitation. 

[Dist: 61 Cal. 953; 43 Cal. 34; 49 Mad. 643; Ref: 1 Tat. 475; 17 C.W.N 873; 6 Pat. 341; 
97 I.C. 637; 42 Cal. 536; 50 Cal. 2?2; 27 C.L.J. 201; 30 C.W.N. 740; 41 Mad. 4, 
23 M.L.J. 260; 32 M.LJ. 86; 44 MLJ. 649; 5 Tat. 312 -53 1.A 24; 60 I.C. 
6b9; 93 I.C 303; 96 PC 37l=23LW 667=49 Mad. 643= 50 *iLJ 589;] 

Appeal from a decree (6fch June 1905) of the High Court at Caloutta, 
which reversed a decree (30th September 1902) of the Subordinate Judge 
of Cutfcaok. 
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The plaintiff was the appellant to His Majesty in Council. 

The suit out of which this appeal arose was brought on 17th July 1901 
to establish the plaintiff’s right to, and to recover possession of, a math 
called the Bibisarai math and property appertaining thereto, situated in 
pergunnah Jaipur in the district of Cuttack, as belonging to tho Thakur or 
idol Sri Gopal Jiu, and as such being part of the endowed property of tho 
Bhadrak math in the district of Balasore of which the plaintiff was the 
Mohant 

The plaintiff alleged that Sriram Das, his guru and predecessor in the 
mohantship of the Bhadrak moth % had on succeeding to that office, a dis¬ 
pute with tho defendant, whe claimed to be the successor to the mohant¬ 
ship; that litigation ensued which was eventually settled, at the instance 
of some of their mutual friends, by an agreement with the defendant, the 
terms of which were set forth in ekrarnamas executed by Sriram Das and 
the defendant on the 3rd November 1874, whereby the math and proper¬ 
ties at Bibisarai were to be held by the defendant as an adhikari or ma¬ 
nager subordinate to the Bhadrak math; and that the defendant had ever 
since so held them. The plaintiff further stated that Sriram Das died on 
18th July 1889; that he had succeeded Sriram Das as Mohant of the Bha¬ 
drak r hath; and that the ekrarnama executed by Sriram Das being null and 
void as against him, he was entitled to possession of the Bibisarai math 
and the property appertaining to it. He alleged his cause of action to 

have accrued on the death of Sriram Das. 

The defence set up was that the suit was barred by limita¬ 
tion, as neither the plaintiff nor his predecessor had been in 
[b87] possession of the disputed property within twelve years previous to 
the institution of the suit. The defendant denied that Sriram Das bad 
died on 18th July 1889, as alleged by the plaintiff, and stated that he 
had been in adverse possession of the properties in suit from the 3rd 
November lb74, and bad thereby acquired an absolute right in respect 
of the disputed properties, and that the alleged right of the plaintiff and 
his predecessor, Sriram Das had become extinguished. 

Issues were raised on the questions raised by these pleadings. 

It was established by the evidence adduoed by the plaintiff, and 
found as a faot by both Courts in India, that Sriram Das died on tho 
date alleged in tho plaint; and it was also established that the Bibisarai 
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property in dispute bad for a long period of time been a part of the 
i debuiter estate of the idol Sri Gopal Jiu, and was appurtenant to the 
Bhadrak math , and that the management of the Bibisarai math and 
property had been in the bands of an adhikari or agent appointed by, and 

subordinate to, the Mobant of math at Bhadrak, the shebait of the said 
idol. 

As the defendant, when called upon, did not produce the ekrarnama , 
dated 3rd November 1874, which the plaintiff alleged was executed by 
Sriram Das in the defendant’s favour, a certified copy of it, procured from 
. the Registration office, was put in evidence by the plaintiff. This docu- 
) ment recited that Siriram Das’s guru, Mohant Kiipasindhu Das, died in 
1275 (1868), and that he ' Sriram Das) was thereupon installed as Mohant, 
and had been ever since “ maintaining the sheba and puja of the said 
Thakur, and performing the duties of Mohant without interruption;’' that 
his co-disciple Lakhan Das, “the younger disciple of my deceased guru, 

* had commenced litigation xn forma pauperis for recovery of the mohant- 
' ship;” and that certain of their friends, in the capaoity of arbitrators, had 

made a settlement of their disputes in the manner set forth in the follow¬ 
ing paragraphs 

Subordinate to this vuith there is, within tho arias of mouz-aha Bibisarai 
and Dasabattar in porgunnah Jajpur, a math known as Bibisarai maih. On the 
death of Mohant Ramayan Dag, tho founder of the math at Bhadrak. hia older chela 
Idiioiple), Ham JRatan Dae, •became tho Mohant, and the hunger [888] math, 
1 uraotum Das, founded the math at Bibisarai and acquired soma lands as del'uttcr of’ 
the said Thakur of the Bhadrak math, and sot up as substitutes of the said 
Thakur, the images of the Qhakur Gobind Jin and Bai a jin, and remainod in peases- 
sion and pos and oooupation of tho shebi, puja of tho said Thakur?. On hia death 
Ganga Ram Dag, the younger disoiple of the said Rim Ratan Das, and co-disciple of 
my guru s guru, Mohant Narayan Das remained m possession as appointed by Purso- 
tum Das. On his death, Lis desoiple, mohan Da?, having preferred a olaim in his 
own right, his posses:ion was put a stop to under a deoision of tho Civil Gouit, and 
the said muth has been held m possession assubordinats to the math at Bhadrak 
Henceforth Lakhan Das aforesaid shall, under the title of adhikari. remain in ros- 

and C f. ]0) ? e ? r t oi tho tald 1naih aa subordinate to the Bhadrak math, and of 

8 ? 1 “ anB - 10 Sunt., 5 bis was of rehaicd and resumed lands 
fc hereto, in the same manner as the younger disciples of the former 
Mohant held and enjoyed the said math, and shall continue to perform the sheba 

mhe a saidma^ Wa (f ° 8tlVale) of tbe paid Thakui0 Ccpal Jiu and Bala Jiu established 

. J and ®y heirs shall have no right to remove aMkati Lakhan Das 
and hia heirs from the possession of the said math aLd the lands appertaining thereto 

to d eT?rm fl fl U1 i DfttQ l ° tho f ? hadrak ™ L ‘ th ’ and tD ° adhikari shaU not be competent 
to exeroiso his own authority, and ho shall not be able in any way to transfer to anv 

one the said math and the lands appertaining thereto. 

the 'll,ail Bub ° rdiua ‘ 0EC33 of the said Bibisarai math to 

tne wid ft at l hadrak, the said adhthan shall, os a token of reboot rav annually 

a sum of Be. 16 for the expenses of the Thakur at the Bhadrak ninth' and if he 

negleote to pay this money and allows it to fall into arrears then I ™ hliJ 

shall bring some lands under attachment and collection 'of thn Bh!nr>t blv " 

portion of the lands ^pertaining to the saidCrt 2C£ d 

bo*any Tnuinsss 0 /aMi ti e itTo ** ' h ° arreur f. reslote , the l*»d to his possession II there 
, IT litigation m oonneotiou with math at Bhadrak the said adW- 

fthSi or at a D nv 'oZl iT'™' , l °i l ’ ,eMnt ° C ,he «««£ wdVbS.SS* 
” ’ 0t ,lt au> okher (hrbur ' 01 bot ° r a ;ln >' officer and manage the business." 

lhen it is sbated bhab— 

,r,»n'L'' V ) e v, ,b0 a tU - e0O ' l5i80il>lej ’ t# 6« alE 8 «»• said settlement made bv the aentle- 
menae the deoision and oulor of the High Court shall ,1 8 , 

sasas sas-isr g* «> 

d.. .1..... ,„r 0,™ < B*2fts2?s 
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io token of admission oi this ekrarnama of settlement. For this purpose I, Mohant 

Siram Das, have put u dhikari Lakhan Da^ aforesaid in possession and enjoyment of 1910 

the aforesaid math Bibisarai and the lands ..... appertaining to the 2, & 

eaid math valued at Bs. 2,000, and hav6 made over to him the images of the God 1 ' J° NE 7. 

Gopal Jiu and Bala Jiu, and I declare and give out in writing that 1 fully agree to 

this settlement ekrarnama, In future, neither 1 not any of my heirs shall have * 

any right or power to aot contrary to this settlement t krarmma in any way. If we C0DN CiL. 

do anything to the contrary the same shall be inadmissible.” ’ - 

37 C 885— 

[839] It was established by tho evidence that the defendant was put 37 i/a. 147 
into and held possession of the property in suit at Bibisarai as suoh adhi- =14 0. W. N. 
kari, that being his description given in applications for registration of h ?• 

his name in tho Colkctorate Register (Exhibits 10, 11 and 12, dated 20th j 1 / 0 L 20 M 
February 1877); and in the particulars given in those applications be L. j. 624-7 

mentioned the setolement of litigation between himself and Sriram Das A. L. J. 791= 

by the ekrarnama , dated 3rd November 1874, “ according to which,” he 12 

said, “ I obtained the lands in question along with other lands for the ex- 1 303=8 

pense of the Tnakuis Sri Gopal Jiu and Bala Jiu, established at Bibisarai,” m. L. T. 145. 

though he says he held them “ by right of inheritance to the share of a 

brother in ancestral property.” 

In the course of the fcriaj tho defendant repudiated all knowledge 01 
connection with the ekrarnama , maintaining that ho bad never admitted 
its existence, that its execution had never been proved, that it ought not 
to have been admitted in evidence against him, and that he had hold tho 
propeity throughout adversely to the Mohant at Bhadrak and had an 
absolute right thereto. Bio did not appear to give evidence at the trial. 

The Subordinate Judge held that Sriram Das having died on lbbh 
July 1889, as alleged by the plaintiff, the suit was not barred by limita¬ 
tion ; that the defendant had obtained possession under the ekrarnama , 
and the onus lay on him bo show bow and when that possession became 
adverse to the Mohant of the Bhadark math— an onus he had nob dischar¬ 
ged ; that the ekrarnama oouid not be admitted in evidence unless 
satisfactory proof of its execution by Sriram Das was adduced, and no such 
proof had been given; and that there was no evidence of adverse possession. 

On the third issue (as to adverse possession) the Subordinate Judge said:— 

*’ Had the transfer of the disputed property been void a6 initio, it oouid have been 
contended, on the authority of the Privy Council ruling in Gnansatnhanda Pandara- 

Samadhi v. Vein Pandaram (1), that the transferee was a trespasser, and that his 

period of adverse possession commenced from the date of the transfer. But it has 
been held, in the oase of Arruth Mtss.r v. Juggurnath Indrasaamee (2;, that a shebuit 
has got life interest, and that a lease of the endowed [850] property given by him is 
valid to the extent of his life. Consequently, the transfer by briram Das was valid to 
the extent of hii life, and was not void ub initio 

“ The defendant ought to show when and how his adverse possession commenced. 

He got it by an ekrarnama which he suppresses and ignores. Before the defendant 
can be allowed to take shelter under the plea ol adverse possession, he must show that 
he ever denied the title of the Mohant of the Sadabrata math. On the contrary, the 
defendant in his verified petitions, Exs. 10, 11 and 12, filed in the Land Registration 
Departmene, distinctly admits that an ekrarnama was executed between him and Sri¬ 
ram Das on the hrd of November lb74 in order to avoid a ruinous litigation, and that 
he got the properties under that deed. If tne defendant now ohooses to throw the 
ekrarnama overboard, he must show what overt aot was done by him from whioh it 
oan be inferred that he meant to hold the land adversely to the Mohanj of the Sadab - 
rata math. The plaintiff’s right of aotion aoorued when his guru died within twelve 
years before this suit, and consequently 1 ain of opinion that the plea of adverse pos¬ 
session cannot be successfully pleaded against him. 

** I he defendant does not produoe the ckranama when called upon to do so, nor 
dose he come forward to deny its existence on oath. A oopy of the ckranama , taken 

(1) 11899) I. L. R. 28 Mad. 271; 

L. R. 27 I. A, 69. 


(2) (1872) 18 W. R. 489. 
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from the Registry Office, has been admitted to piovo its existence and oontents. It is 
1910 urged by the defendant's \ leader that the contents of this dooument oannot be used 
\ & as evidence against his client, unless it bo proved that Sri ram Das executed it. As 
the document is not SO years old, I am ol opinion that even it the original had been 
before the Court [it could not have been used as evidence unless its genuineness was 
legally proved. The o py if tho deed cannot stand upon a higher looting. But there 
is the tvidenco of Madhusudan Mabanti, that the exeoutant and all tne attesting 
" witnesses of the ehjurmma are dead. The original not having been produced 

y C.’885== by the defndaDt, no witnesses can bo called to prove ihe signature of the attesting 
147 witnesses. Madhusudan Mabanli, however, sa^s that he was present when the 
~~”• tkrarnama was exeouted, and on hearing the copy read out to him, says that this was 
n *hramatna. This witness was not cited fiom before. He was present in Court 

C. 240^12 on his own business, when ho was brought into tbe witness-box to remedy thi3 defeot 
— on Mr? ip pluinbifl’s Cise. Theio is no guarantee that this witness was present at the 
fioa-r •* I* ^ me » an ^ 1 oannot rely upon his allegation of having seen the execution of thsdoou- 

ment. The plaintiff oannot, therefore, take advantage of the recital in the ekrama- 
J. 7^1—12 ma that thu dofendant was to holu the Bibisarai math as a dependency of the Sada- 
632— 191 (?M k r& * a mu th, and to pay a homage of Rs. 15 per year. 

W. N. 303=8 “ As I have found that the defendants possession was nob adverae to the plaintiff's 

M L T. 145. guru, or to the plaintiff, tho defendant oannot be said to have acquired an absolute 

title by auversa posseaoion." 

A deoiee was therefore made in favour of the'plaintifi for possession 
of the property in suit. 

On appeal, the High Court (Kampini'and Caspersz, JJj said;— 

The plaintiff, in support of tho deoree of tho lower Court, has contended that 
tbe chrarriama should have been Bdmittcd in evidence. We are of opinion 
[ 8 f ;13 that it should have been so admitted and presumed to have b 60 n duly’ exeouted. 
U is beyond question that, in November 1871, serious disputes had broken out bet- 
woen the defendant and tho Mobant Sriram Da3. They were both chelas of the 
former Mohant Knpasindhu Das. They claimed a right to succeed to tho two maths 
at Bhadrak and Bibisarai. It was arranged between tbem that Sriram Das should 
continue in possession of the Bhadrak math and tho defendant of tho bibisarai math . 
Ekrarnamus to this effect wero exchanged betwoon them. Now, tho defandant has 
been oalled on to pioduoo the thru mama mado over to him IIo has not produced it. 
A certified oopy has been obtained from the nogistration Office, and one witness, 
Madhu Sucan, has deposed to its ex oution. Most, if not all, of tho attes-ing witnes¬ 
ses have been proved to be doad This person, Madhu Sudan, may not be a very 
credible witness but. under seotion 60 of the Evidonoe Aot, it may bo presumed, in 
the ciroumstanceu, that ihe deed was duly executed. There is no possible rea on why 
we should have any hesitation in making this presumption. Now, if the plaintiff 
olairns to be the Buoccscor of Sriram Das he oorUinlv cannot recover the Bibisarai 
math for the ekraruama providos that neither Sriram Das nor any of his heirs .hall 
ever distrub the possession of tho defendant in the Bibisarai math. On tho other 

hand. if t«e plaintiff sucB merely as the trustee of tho idol, to whom the two maths 

in strict legal intendment belong, ho is met by the plea of the defendant's adverse 
possession of 27 years. \\ o think thero ohh bo no doubt that the defendant hold tho 
disputed nzaf/i adversely for more than twelve years, oven before the death of Sriram 

?n ExUlb ! t9 , 10 -. 11 “id 12. m which the defendant claimed, 
in B ebruary 18i7, to hold tho moth by right ol inheritance, though he admitted that 

lni 890 lfic°Q D mft n 8 0Vt . r 2 hlm u ‘ dor tho of 1874. Sriram Das diod in 

I™-,, i/„™ 'r- n V ° ^ UB “ f l ot lb0 abovo Furthermore, it would 

s E lnVy °“n! ,f e “", 10n IB tb0 caB0 of U»a»ui 0 »»iundo Pandora 

imnmdhi v 1 clu Pandaravi (1), that iho plaint,il and his proceeding tMoits are not 

nin^n l P ?w°> n 01 . th ,° bolder9 of 1,fo ,9la tfs, and that the plaintiff is not ent tied to 
fW thn p t h ‘- llght l ,° HU0 ao ° tuc(1 to him only on the death of Sriram Da«, and 
was not 1 ft 9 nr IOl | ° y,■ ° de f°ndant, whioh may hare be;n adverse to Sriram Das, 
hiiber authn Tt Ihn h T' { d ?,T >n „ of the Privy Counoil. above alluded to, is of 

2 1, \ Wh h tb dUp0rd ,', DaSP , J udg' toliea. Moreover, this Court in »ocm- 

oiDle lli^/o° 6Ii h°?v!' A ' im 2 C! ‘ & ‘ ng , h u Ja 9at*»nhu Hoy (3), has affirmed ti e priu- 
oipie laid down by their Lordships of the l'tivy Council in tho decision abovo reload 


(1) (1899) I. L, R. 28 Mad. 27l; L R 
27 f. A. 69. 


U) (1872) IS W. U. 439. 

(8) (1890) I L. K. >8 Cal. 586. 
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t°, ana has held that eaob # succeeding managsr or 8heb a <t of an idol does not get a 
fresh start, as far as the que 3 tion of limitation is concerned, on the groand of his not 
deriving title frcrn aty previous manager. The ruling in this case is further direct M4ROfi 2 ’ & 
authority for holding that ihe possession of the defendant h.g been all along adverse 7. 

aid bars the plaintiff's olaim, ani the decision in Bcejoy Chunder Banmrjee v. Kalh/ 

Prosmno Mookerjee (1) also supports this view.- ' PRiVF 

[892] The High Court therefore roversed the decision of the Subor- ' ' 

mnate Judge and dismissed the suit. ■ 37 C 883=37 

On this appeal, which was heard ex parte. I L 147 = :J 4 

i. M. Dunne, for the appellant, contended that the High Court was =71 M c 240 
deciding that tho suit was barred. The appellant’s oase was =12 C. L. J. 
hat the property in dispute, being a part of tho debulter property of the 110=20 M. 
hakur, could not be validly assigned or dealt with by the Mohant Sriram ■ ' 
as so as to affect the right of the Thakur, and tbaliiin any event no such 12 Bom l. R 
ealing with it could be operative beyond the lifetime of Siram Das, and 632- 1910 M. 
•hat, therefore, on his death, tho ekrarnama and arrangements made there* W. N. 303=8 
under lapsed and became ineffective. The suit having been instituted ^ LT. 148. 
within twelve years from the date of Siram’s death was, it was submitted, 
not barred by lapse of time. Reference was made to Granasambanda ' 

Gn f ara Sannadhi v. Velu Pandoram (9) and Nilmoney Singh v. Jaya - 
a-nri/m Boy (3), the latter case being distinguished on the ground that 
he faots of it were entirely different from the present case. 

The ekrarnama was rightly admitted in evidence, and its affect was 
0 show that briram Das was accepted by the repondenb as the Mohant of 
he 1 hakur at the Bhadrak math, and that as such Mohant he agreed to 
ft nd did appoint the respondent to a subordinate position as an adhikari, 

Of manager, or agent, to he in charge of the subordinate math at Bibisarai 
and to act in all matters of business under the orders and directions of 
the Mohant at Bhadrak. 

The evidence in the case clearly establishes the title of fcbe Thakur 
of the Bhadrak math as proprietor of the property in suit ; and tho 
orms of the ekrarnama did not confer upon the respondent any rights 
joyond those of a manager and agent of properties belonging to tho 
adrak Thakur, and subordinate to the Mohant of bbe Bhadrak 

r ^hts granted to him under the ekrarnama c^me to an end 
raoQi ^ e . a ^ Siram Das. There was no evidenoe of adverse pos- 
lo93J session. The respondent took possession under the ekrarnama , 
a nd, if so, it was for him to show how and whon his possession beoamo 
8 the Thakur. This he had not done. 

The judgment of their Lordships was delivered by 

vr W“ 1 R Artbur Wilson. This is an appeal from a deoision of the 
fuc u Ur ? of Calou fcta, dated the 6 th June 1905, which overruled that of 
Q ubordinate Judge of Cuttack, dated the 30th September 1909, 

suit out of which the appeal arises was filed in the last-mention- 
ed Court by the plaintiff appellant in his character as Mohant of the math 
or temple of a Hindu deity at Bhadrak in Bala^ore, and the objeob of the 
T u ! xvas recover possession of certain properties situate at Bibisarai in 
Jaipur, the suit being based upon the allegation that the properties were 
aebuttar property, dedicated bo the worship and service of the plainbitl s 
1 hakur, and held by the defendant as an odhikari in charge of what was 

said to be a subordinate math of Bibisarai. _ 

£{ h L * E - 4 Oak 327. L. R. 27 I A. 69. 

12) (1899) I. L. R. 23 Mad. 27J; (3) (1896) I. D. R. 23 Cal. o36. 
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The first Court deoidod in favour of tbo plaintiff. That deoision was 
reversed on appeal by the High Courb on the ground that the plaintiff’s 
suit was barred by limitation. Thoir Lordships are of opinion that the 
learned Judges of the High Courb wete right. 

There is now no dispute as bo any question stiiotly of faob. The 
former Mohanb was in possession of both maths and of tho property an¬ 
nexed to bhem. He died, leaving two ohe'as, between whom a oontroveisy 
arose as to the right of succession to the maths and tha property annexed 
to them. That controversy was settled by arrangement embodied for the 
present purpose in an ekrarnama dated the 3rd November 1874, exeouted 
by Srirara Da* senior chela, in favour of tho junior chela, described as 
adhikari Lakhan Das, by which the math at Bhadrak was allotted in 
perpetuity to the elder chela and his successors, while the math at Bibi- 
sarai, and the properties annexed to it, woro allotted to the younger chela 
and his successors, for tha purposes connected with his math, subject to 
an annual payment of Rs. 15 towards tho expenses [894] of the Bhadrak 
math. The parties to the present suit stand in the place of the elder and 
younger chelas rospocbivoly. 

Tho loarnod Judges of the High Couit have rightly hold that in 
point of law the property dealt with by the ekrarnama was prior to its 
date to be regarded as vested nob in the Mohanb, but in tho legal entity, 
the idol, tho Mohanb being only his representative and manager. And it 
follows from this that the learned Judges were further right" in holding 
that from the date of the ekrarnama tho possession of tho junior chela, by 
virtue of the terms. of that ekrarnama , was adverse to the right of the 
idol and of the senior chela, as representing that idol, and that, therefore, 
the presont suit was barred by limitation. 

For these reasons their Lordships will humbly advise Ills Majesty 
that this appeal should ho dismissed. As tho respondent has not appeard 
upon the hearing of the appoal, there will be no order as to oosbs. 

c , .. fl „ Appeal dismissed. 

Solicitors for the Appelianb : T. L. Wilson & Co. 


37 0. R9B ~(14 0. W. N. 911=6 1. 0 874 = 11 Cr. L. J. 412.) 

[898] CRIMINAL REVISION. 
before Mr. Justice Earing ton and Mr. Justice Teunon . 

Bjjairab Chandra Kolay v . Corporation of Calcutta.* 

[9bh June 1T10.] 

Jmn/ Pwuiit-Jom! Conviction, Itgulity of-Culcutta Municipal AH (Btnq. Ill 
1899), «3. 441 and bii—DisobediCntf o] order under s. 444 (2) by tiro persons. 

.^'° w , net aDd , an °«°upier of a homo i n CaloutU wore jointly cooviot 

and a io n't V ^ 1 °° 444 °' tha Oatootk Municipal A< 

ana a joint penalty of fine wag imposed upon them 

Held, that tho joint oonviotion andthojointponaltjw.ro illegal eaoh 
tho nooused being guilty of a separate offenoo R ’ 

[HE petitioners, one of whom was the owner and the other i 

TcZJl In 1 TTT ' 26 ’ 2 ' SeU ® a §an Lane in the tor 

of Caloubta, and who both resided therein, woro jointly tried by the Mui 

o Pal Magistrate, convicted, an d jointly sentenced bo a fine of Rs.. 




1160 


VII] 


BIPIN BEUARI MITRA V. JATINDRA NATH G 1 I 08 E 37 Cal, 897 


1010 
JUHB 9. 

Criminal 

revision. 


under seobions 444 (2) and 574 of the Calcutta Municipal Acb (Bong. Act 
III of 1899), on the 8fch March 1910. 

A notice under seotion 444 (1) of the Aot was served on them, cn the 
22 nd October 1908, to show cause why they should not be prohibited from 
using the said premises as being unfit for human habitation. On the 1st 
December 1908, the Magistrate passed an order under seotion 444 of the 37 C. 895—14 
Act, prohibiting the further use of the premises for habitation and allowing o' n! 1 / 
three months’ time either to vaoate or to improve the buildings, and to Z** (jr. L. J. 
obtain the required certificate from the Chairman. The petitioners were 412 . 
prosecuted for disobedienoe of such order and convicted and sentenced as 

above. 

Babu Jnanendra Nath Sarkar t for the petitioner. 

Babu Debendra Chandra Malick , for the Corporation. 

[8963 Habington and Teuton JJ. This is a Rule calling upon 
the Municipal Magistrate and on the Chairman of the Corporation to show 
cause why the conviction and sentences passed on the accused should nob 
t>e set aside on the ground that the joint penalty passed on the two accused 
on the 8bh March last is illegal, and on certain other grounds which it is 
unnecessary for us now to deal with. 

What happened is this. There was a house which, under section 444 
j>fth« Calcutta Municipal Aot, had been found to be unfit for human 
abitation. An order was issued prohibiting persons from using the same, 
or suffering it to be used for the purpose of human habitation. Of the 
wo accused, one is the owner and the other was apparently occupying the 

These two persons have been convicted under seobion 
4, clause (2) read with section 574 for disobedience of the order of the 
agisbrate made under seotion 444, clause (2). 

In each of these two persons the acb of disobedience was a separate 
offence. I n our view the passing of the joint conviction and joint penalty 
on the two persons, each of whom committed an offence is nob warranted 

^ prov i s i° ns °f law. 

We have perused the explanation of the Magistrate, and we have 
card the learned vakil who shows cause against the rule. Neither the 
learned vakil nor the Magistrate are able to support the sentence under 

any provision of the law. 

.he result is, we must make the rule absolute on the ground that the 
passing of bh e joint penalty on the accused who are guilty of separate 
offences is illegal. We, therefore, set aside the conviction and sentence 
Passed on the aooused, and direct that the case be re*tried. The fine, if 
paid ’ aiust be refunded. 

Buie absolute , 


87 C. 897 (=6 I. 0. 813=14 0. W. N 1019.) 

L897] APPELLATE CIVIL. 

^ e fore Sir Lawrence H. Jenkins . ICC.7.23., Chief Justice, and Mr. 

Justice Doss. 

Bipin Behai* i Mitra v. Jatindra Nath Ghose. * 

[10bh June 1910.] 

rtgage^Execution—Stav of sale in execution of mortgage-decree—Jurisdiction of 
Court to stay sale—Waiver on behalf of minor of fresh sa le-proclaim tion Guar- 

* Appeals from orders, Nos. 818 and 449 of 1808 ,against the orders of Faj Krishna 
a *rjee, Subordinate Judge of 24 Parganas, dated June 80, 3908. 
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dian-ad-Utcvi, right oj—Benefit to minors—minor* if entitled to »impugn sale 
(tftcnrn r<h for mint of fresh proclamation—Irons fer ol Property Act (IV oj 1889) 
S9— ‘iwl Procedure Code (XIV of 1882) s. 291.’ 

1 bo Court has jurisdiction to order stay of a sale in execution of a moitgage 
d-cree under s. 291 if the Civil Procedure Co'e, 1882. 

Shyorr.ktshen v. Sunder Kocr (1) explained, Bibifan Bibi v. Sachi Bn'ah (2) 
referred to 

There is no conflict betweeu a. SS of the Transfer of Property Act and 8.291 
of th&Codeof Civil I'rrcedure, 1882. The former scotion is concerned with 
tbe Courts order-ab3olute for sale, the latter with the adjournment of the 
?alo. The two eeotiom relate to different matters. 

I'jven if an order of the Court is erroneous, it ia ordicanly cot open to a 
party, who hag obtained and enjoyed the benefit of au erroneous order, to turn 
round afterwards acd ask that the ordor should be treated as a nullity and 
disregarded. 

The guardian ad littm appoitted by tho Court and at ting in gcod fa ; .th is 
entitled to make appl cat one on behalf of the minors, and has the power to 
wane the rght of the minora to a fresh ssle proclamation after postpone¬ 
ment of tLo sale, if tho postponement enured to tho benefit of tbe minors. 

I ce minors arc not entitled in such a case to impugn the sale on the ground 
that a fresh sale-prcolaxation was not made. 

Appra*. [No. 313] by Bipin Bebari Mitra and others, the auctiou- 
puichasers ; and Appeal [No. 449] by Khoka Lai Mitfera, minor, by bis 
certificated guardian and mother, Parulsundari Dasi, the deoree-holder. 

On tho 20tb duly 1896, Surendranabh Gboso and Manindranabh 
bhoso executed a mortgago bond in favour of Lai Behari [898] Mifera. On 
a suit based on tho said bond, a mortgage-Jeoreo was passed on the 9 ch 
Deoembor 1.99. In this deoree all the previous and fubsequent morb 
j;* g 0 * \?li X0 x P T arblcS besides the mortgagers. The decree was executed on 
e / ovember 1900. While the execution case waspending, 
burendranath preferred an appeal against the decroe and got an ordor from 
the High Comt for stay of tho execution case, upon depositing Rs. 2,000 
and furnishing security to tho satisfaction of tho lower Court, The sum of 
Ks 2,000 was deposited but upon failure to fuorish soourity, tho mort- 

^ r^ l0S i W ^f Old freo J rom a11 inou mbrances and purchased by one 
* at Rs. 1,08,500. Subsequently, the said decree 

ho orlinaM? n aod a fresh decree passed in lieu of 

uaLd hi irT' ' 6 ^ YaS fchcreaffcer sofc aside. The fresh decree 

the minor c nn c^ t ^ j W&S bu , ei ? exeoutl0 d, aQ d in this execution case 
thL mnlh ’ 0 the deceased judgment-debtor were made parties, and 

ad Utcl DOmm l t u d bY fch ° deoree holders as the guardian ad 

guardian Therui ^ti 0 X P r ^ s s°d her unwillingness to aob as their 

Z CoSrb Tho ‘Tm, f n rf ™ s a PP oi ^ the guardian ad Utcm by 

On tho 11th Iiilv ail ii ° i 11 y was at Csofl as the date of sale, 
months IJl iLn tho judgment-debtors, major or minor, applied for 3 

inn tho 'properties nni ° m 10 i olloctor to mako necessary inquiries for tak- 

Z 't Z^rhSers 0101 ^ « d ^ ^ ^ 

SS. “«“”S .U.e neoossury ta 9 .lrt* .. 

___n^that date the deoree-holder’s unole, Bipin 

(!) 11901) 1. L. 11. 81 Cal. 878 



(2) (1901) I. L. K. 81 Cal. S63. 


V[l] 


bipin BEHARI MlTRA ». mtindra n A th ghose 37 Cal. 900 


i ; #sr ' ■ = »=• 

sr - — tcs ;~ 7= 

rha Sudordinato Judge held that; tho u„ j 6 1 c 818— 

too sale of the mortgaged properties with T h ? P ° W0r t0 adiourn 14 °- W *• 

mortgagor to r a he money to nav off the Jl 0W u glve tlme to the iel9 - 

had been appointed guardian ai lit J of the'miuo^ , Wno^ 10 ^ 0 

«.o aj„ ,„d „. ivine . ] ° aSTC « 

Mio minors wore not bound by tho act of tho naair Ji [ .?’ hei(1 bhat 
Dr. Bashbrhary Ghosh (with him /?/»;« w *. ^ biie 

Babu Fra’.hash Chandra Mitra, Dabu Jadunaih^KanjZl zmf nV' 

Han Charan Ganguh', for the appellants in Appeal No 313 B tT 

mother is not competent to supersede the nazir «!„ vl -°' . • Ttl0 

v. Pirbhu (1), Venkata Chandrasekhara Baz v f) , dlan . : Jwala Eei 

rani (2) and Krishna Lbrshad Singh v. Gosta BehJiKunlu X° rf 
is no finding of fraud. Sale has been s e t aside on h« There 

Court had no jurisdiction to allow postponement Th ^ Und t ‘^ ab tl10 
tot holding ». #p**, v . S«S«,T«“(4TS™ 'I 
Subordinate Judge, does not bold that the Court ha! 

a*** oube ° rtii *■-» o*= *£.iST%is 

On the question of the guardian’s righfa to a waiver , 

Luchmeswar Singh v. C/irnman 0 / Ate Darl^£j&>£?M 
robed on by the Subordinate Judge, has no beaming. MiZaZ n ,!' 

Ef^toonnissa v. Khondkar Khoda Ncwaz (7 1 is inapplicable The miner 
have enjoyed the benefit of the postponement. They are now esto.meH 

be established that inadequacy of price at the sale was 8 the result; nf 

irregularity: Mahabir Pershad Singh v. Dhanukdhari Singh {8), hmait 
Kfcan v. Abdul Aziz K> an (9), Hon Goioree ’Nath Sahoii y tin ah Puk™ 

(11): V '/u /tar r 7'‘ $ ir Saviticswar P,asad Singh 

11) and Gajra:mati Tcoraim, Akbar Husain (l/j The minor is bom,,1 

by the consent of the guardian. The principle of the oaseof Sheo Nath 
Sara* v. Sukh Lai Singa ! 13) is applicable, Nath 

„■ Chakravarti {with him Ba&ii Snrcndranath Sen and Safe™ 

Bmnl Chandra Sea Gupta-, for the appellant in Appeal No. AJ9 

Mr 4. Chaudhuri (with him flafw Jcgesh Chandra Ron hah,, 

ManmathanUh Makherjt, Babu Amarendranath Bose and Babu Hiral-l 
ChakrabarU), for the respondents. Gua.dian’s oousent to oertain matters 
of procedure may be binding, but nob in mattors involving such import 
ant issues. In such cases absenoe of bidders may bo presumed : Gooi)ee 

(l) (1891) I. Ij. R, 14 All- 35. (8) (l90i) 1 L U Si p 1 qik 

2) (1898) 1. L R. 22 Mad. 187. (9) mj l‘ L R 82 ?v ' snf' 

8 !„ 90 L ’ 6 ° r L - J 484 - (*oi (1972! Is Vi 3 i 7 al - ° 02 - 

(4) (1904) 1. h. R. 31 Cu.1. 373. (11) (1907) 6 0 L T iao‘ 

» (W04) I. L. R 31 Cal 863. (12 190 I. L R 29 AH 1QC r 

6 ) (1890) I. Ii. R. 18 Cal. 99. R. 31 1. A. 37. 1 190 ; h • 

(7) (1871) 21-W. R. 874 (13; (1899) I L 1{ 27 Cal 229. 


1163 


37 Cal. 801 


INDIAN HIGH COURT REPORTS 


[Vol 


1910 

JUNE. 10. 

appellate 

Civil. 

87 C. 897— 
6 I. C. 813 = 
11 0. W.N 
1019. 


Xath Dobcu v. Roy Luohmteput Singh Bahadur (1).. Shyarrikishen v. 
Bandar Eocr (2) is in my favour, bee also Bibifan Bibi v. Sachi Bewah 
(3). If tHo ordor was nob without jurisdiction, it was at least irregular, 

and then I have only to show that I have suffered loss. 

As regards the waiver, it was nob good without the sanction oUhe 

Court A fresh proclamation must be made under the Code. The right 
to a fresh proclamation is not a right inherent in a person. On the ques- 
tion of waiver, see Dhanukdhari Singh v. Nothima Sahu (4). Ibis a 
que-bion of fact, and we have to seo whether there was actually a waiver. 
Did the guardian understand what he was doing ? 

Mr. B. Gkakravarti , in reply. 

Ctir. adv. vult . 

[90t] JflNRlNB 0 J. This is an appeal [No 313] from an order made 
by the Subordinate Judge of the 24*Parganas on the 30bb of June 1908, 
setting aside a salo in execution held as far baok as September 1902. 

Tho mortgago, on which the suit and the execution proceedings were 
founded, bears date the 9th of December 1899, and thereby Surendra 
Nath Ghose and Manindra Nath Ghose marbgaged the property in dispute 


to Lalbohari Mittra to secure Rs. 25,000. 

On the 25th of September 1899, tho mortgagee instituted a suit 

against tho mortgagors and certain prior and puisne mortgagees for the 
realisation of his mortgage, and on tho 1st of August 1901 a d6oree was 
passed on appeal by the High Court dirooting, in the events that have 
happened, a salo of the properties subject to all prior incumbranoes, unless 
tho inoumbrancors consented to the sale. On the 18th of January 1902 

an ordor absoluto for sale was made. 

On the 2nd February 1902, Manindra Nath Ghose died and was 
succeeded by his minor sons and heir?, on whose application the order 


now under appeal was made. 

Their mother having expressed her unwillingness to bo so appointed, 
the nazir of the Court was, on tho 26th of April 1902, in accordance with 
the usual practice, appointed to be guardian for the suit for the minors. 

Thu day fixod lor tho sale of the property was the 14th of July, but on 
tho 10th of July the juJgmont-debtors, tho minors, boing represented by 
thoir guardian, applied at tho Collector's suggestion for a postponement of 
the sale for three months, with a- view to enquiries being made whether 
the properties should bo taken under tho charge of the Court of Wards. 
Notwithstanding tho dcoveo-boldor’s objection, two months’ time was 
granted, but it was made a condition of this oonoession that the judgment- 
debtors should pay Rs. i_00 as damages to tho deoree-holdor and "waive 
thoir right to a frosh salo-proolamation and to make other objections re¬ 
garding the irregularity in publishing tho salo-proolamation.” 

On tho 14th July 1902 a petition was prosented by Suvendra Nath 
Ghose and nazir on behalf of the minors, stating that[902] they had brought 
tho Rs, 200 into Court, and waivod all right to the issue of a fresh sale pro¬ 
clamation and all objections on tho ground of irregularities in oonneotion 
with tho oxecution of the deoree, and they prayed that the deoree-holder 
might be directed to receive the Rs. 200 and that tho sale might be 
postponed, and Monday tho 15th o( September fixed for tho salo. 

On tho samo day the Court made an ordor as prayed, and postponed 
tho salo till 1 r\M. of the 15th September 1902 without any fresh sale* 


(1) (l 77) l. L, K 3 Cal. &42. (3) 1904) I. L. R 81 <J*1 968. 

U) H904I 1 b. K. 31 Oal. 873. U) (1907) 11 C. W N $48. 
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r t “a in ^ “« Pio P8rtJ , mder ils 

JPP=» Ml purcb.ved Z wp.-?yZ r0 R s "" g *‘Z , f ‘ ‘J 0 “'»■ Vsl°J n “ ,0 - 

brances, whioh are estimated at over Rs fts'nnn u ^ 0ot ^ P ri °r inoum- Appellate 
bar 1902 the sale was confirmed and nl L °' ° n the 13bh Novem- Gxv.l. 
of December 1902. Possession was delivered on the 19 fch 3? ^ 7 _ 

applied, undet th0 «=•„«'] 

June 1807 she mad, £ p r “£ a “‘ S ,»“ «™ W » ber. On Ihe lath of 
she did, though the nazir had not been removed 6b Th d9 t t. e . Eal9 - a “ d b bis 

decree-holder and neglect op «>• P^ of ttf 

July making the waived under considerationLfn Z ^ P0 L itio3 on fchel ^b 

bound thereby.” In coming to this coneZZ*1. thati tll0y are not 

view that “ the postponement of the <ale from the ufu 1 ?^ 00063 by his 

debtors/^ 9 “ ** — -ttS?i.“ ' 

ally, regardloss^fho Get“that Suremlr, Nath" Gh “ d "S'””*™' 

a party, and without any direction as Z L [903 ^ nofc 

by the purchaser, or the amount exnended S p ? rohaS0 -money paid 
of prior incumbrances and for other matters n fv.' m ' 1 ° 1,110 dis °barge 

a specified day and hour; but it was pres^KZ* v^ 0 "™ a “ y Sale fco 
adjourned under the section for a InZr “ -T * benOT0r a sale was 
proclamation should he made unless Zi j d Z a ,° 7 days a fresh 
waive it. Now, on the JtsI h “!, Z ]udgl ? entdebtor consented to 

that Surendra Nath Gbose gave LI Z ° be no Question 

guardian for the suit for the minors purnoS’Z Z- tbe nazir - as fehe 
only question is whether, in so doine th« „ ■ 6 ?'? ^’ S consenf! - The 

Tha J h0aol!0d in good faith is beyond dispute" Th? b0y ° nd ^ P ° Wer? ' 

prayed that a proper order m Z T “ ° tbe Court thereby she 

Proceedings till the final disposaUf the Sta , ying fche exe °ution 

minors to the Board of Raven,m q appl,eafc, °u made on behalf of the 

uncle, joined with the nazir in makine ZZZ N f atb ’ ! be miaors ’ adult 
and submitted to the condition imposed b/tK'r posfcpon0 ment, 

facts were placid K Z/1 is urZ bet °l\^°™ •» ^ material 

jurisdiction; and TecnZlt hZ iZ h ° le ° rder was beyond b b 0 Court’s 
power to give up a right vested in the miners'"’ “ gUardian - had not fche 

'T'U ^ . 0 mm 


re 
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Sundar Kocr (1) which, it is contended, show that in the oiroumsbanoes 
it w ts nob <H)mi)eb“ub bo the Comb bo adjourn bhe sale, inasmuch as it was 
in execution of a mortga lo-decree The contention rests on a supposed 
conflict bobwoen [j 01] section 89 of the Tiansfer of Property Aob and 
secbion J9l of bho Codo of Civil Procedure, L882. Bub I fail to seo the 
conllict: bho one section is concerned with bho Court's order absolubo for 
sale, the other with the adjournment of the salo dirooted, and so they 
relate to different matters. Reading the judgment in Sh]ia>nki$hen's 
case ti) as a whole, 1 do nob think it was intended to lay down that the 
order for adjournment was without jurisdiction, but only that it was 
eironeous [cf. Bibijun 'Mi v. Sachi Bcwah (5)]. But even assuming, for 
bhe <'ako of argument, that the order with whioh wo are ooncerned was 
erroneous, it obviously is not ordinarily open to a party, who has obtained 
and enjoyed the benefit of an enormous order, afterwards bo turn round 
and ask that bho order should he treated as a nullity and disregarded. 
But does it make any difference that minors wore ooncerned? The 
guardian war, clearly ontiblod to make the application on behalf of bho 
minors isoobion 411 of the Civil Prooedmo Code, 1882 1 , and in my opinion 
lie could consonb bo waive, as ho did. bho fresh proclamation, that being a 
condition on whioh bho Court insisted as a term of making bhe concession 
sought. It is argued that in so doing ho gave up a right belonging to bhe 
minors, and that this he c slid not do. Bub bhe right was one created by 
section 29i of bho 1 ivil Procedure Code, and was a mere matter of proce¬ 


dure in cx-'ciibion proscribed by bhab section. I therefore fail to see what 
there was to prevent the guardian, acting as ho did in good faith, from 
giving the consent contemplated by bho section so as to bind the minors 
thereby. Therefore, I hold that the minors cannot now impugn the sale 
on bhe ground bhab a fresh proclamation was nob mado. 

In this view of the case, it is not strictly necessary to consider how 
far the Subordinate Judge’s oonolusion as to bhe loss occasioned to the 
judgment-debtors by bho waiver of the fresh proclamation can be sustained ; 
but as the matter has been discussed before us, and the evidence has been 
brought to our notice, i hhink it right bo say that I am unable to agree 
with bhe Subordinate Judge. In effect, ho bases his conclusion on the 
[905] supposition that the not income of the property was not less bhau 

K^. 12,000, and that 175 years’ purchase was a fair osbimalo of its capital 
value. 

In baking Rs. 12,000 as bho neb income, the learned Judge was in* 
tluoncod by the judgment-debtor's treaty with bho appellant for a yutni at 
that rato ; but nothing oamo of it. Mr. Chaudhuri has further attempted 
to support this figure by a statement in Romesh Chandra Cbakravarti’s 
affidavit filed on the llbh July 1909, in which he says: ‘ I made an on- 
quit y, in the locality and at the outchevy of bho judgment-dobtors, and 
oame to know and beliovo that the annual net income thereof would be 
Rs. Id,000 (twelve thousand>, and that the value theroof in an vmonoum* 
berod estate would by no moans bo more than Rs. 1 10,000.” 

Ihis, it is said, shows that the Judge was justified in taking the neb 
profits as Rs. 12,000 ; but the affidavit itself iudioates tbo information on 
whioh this estimate was based, and in this oral evidence before the 
buboidinate Jinlgo, Romesh Chandra Chakraviubi explains bhe statement 
in his affidavit in a manner whioh deprives it of the force that the res¬ 
pondents would ascribe to it 


U) (1904) I. L. li. 


01 Cal. 373 


tf) (1904) 1 . L. R. 81 Cal. 868. 
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figures that have bee^plfcecfbefonf ,' h(J ° rftl ev ' dene6 . a nd of the tables of 
the net income of the 'pL t an, f not COnviQced that 

properties could not be less fimn ,, U . PP fc the view that the income of the 
ment papers. No reliance, however wasnLS & r ®f erenoe to certain settle- 

rests on the evidence of Raj KuLr s7n?h ^ Va]uo of tha land 

Kristo Das L a ha, who speaksTo a S ™ fe ° f Mahara l Kumar 

of the property at 17f years’ purchase I’dOOl °R Tm V u f chase b y his master 
tuous, and it would be a mistake toniJ^J Bufc this treaty proved infruc- 

that some of the judgment-debtors’ wirnBc; C 0 rn "° 1 ^chance on it. It is true 

Put the multiplier at 12,15 16 20 01 25 vT’ Epeakl “ g generally, would 

this there is distinct evidence on ^he appeCt s But “ agai ° st 

in one of which the property was -old aUi 1 h 1 V™ s P ecific sales, 

purchase, and it is contended on behalf of ihT„ f® * other ftt 9 gears’ 
sentsfair value. Uohalf of the appellants that this repre- 

cireumstances. F^^^rmust* 1 be^h I08ard mUSt be paid to all the 

Sif he difficuibies *—««inr 

litigation is financed by The tman^s’^hihif'th^ 61 - 6 ' S 6V 1 ideDce th at this 

m which this property lies T th ° ^ stxioi 

inroads of the sea, and it was treated as m„fL t P ° eS ’ b 1S subjGct to 
us by couns-1 on both sides that the tenants of BaokT° D n l ° fcoriefcy beforG 

“*a C “t ee S 7 a £ 

SB 5 SZ&jF y ‘«-« 

sswjsbSr —7 “ s- sr 

,* b! t n r'^i r " h tro a d “ a,i r “^»»“wa7.S‘d b rit;s7 

hour Several Tib ? 3 “°° th ° Ufeh of July to a specifieddVy and 
the view I take thev nZd nTh Urfifl f° n b ° haIf of the ^Uants, but in 

Seised his n d b6hal - ° £ th6 C ° 9 ° 7]6 

anything hoyonTSosTVopt^wTh whicS havt dealTind’T' " S 
alone that he has relied. dealt ’ and 1613 on these 

below'reversed IfncuJp*? T* b ° all ° Wed ’ bhe ord « r of the Court 
costs throughout applloatilon t0 sefc asid c the sale dismissed with 
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This judgment will govern the other appeal (No. 449), in which tho 
application is accordingly dismissed with costs throughout. 

Ross J. concurred. 

Appeals allowed. 


37 Cal. 907 (=8 I. C. 1142.) 

ORIGINAL CIVIL. 

Before Mr. Justice Pugh. 

Sarat Chandfa Roy Chowdhry v. M. M. Nahapiet.* 

[20bb June 1910.] 

Mortgage—Practice—first mortgagee's suit for sale—Surplus oj sale proceeds—Second 
mortgagee's claim for sale in first mortgagee's suit of other property on uhich he ha* 
a mortgage—Civil Jrroceduie Code (ActV of 1908) order XXXlV—Costs. 

B mortgaged pioperty in f aloutta to A and afterwards mortgaged the Bame 
property and a further property in the moluesil to C. A bioughtan ordinary 
mortgage suit against B for sale, matieg C a party-defendant. A obtained a 
decree 0 thereupon claimed to be ontitlcd to a decree fer sale of tho pioperty 
mortgaged to A including the mofussil property not included in A 's mortgage:— 

Hell, that in A 's suit C could only obtain tho surplus of the sale-prooeeds of 
the property in that suit and could not get any reliet against the other pro¬ 
perty in the mofussil 

Kissory Mohun Ilcy v. Rally Churn' Ohtsc (1), Kissory Mohun Roy v. Kali 
Churn Gi.oso (’2), In rc Kissory Mohan Roy v. Kali Charan Ghose (3), and Platt 
v. Mendel (4) distinguished. 

[908] Mackintosh v. Watkins (b) followed. 

Tho effeofc of tho incorporation of the sections in the Transfer of Property 
Act into Ordflr XXXlV of tho new Code of Civil Prcoeduro is to put an end 
to any indopenrien 1 . praotico on tho Original Side of tho High Couri based on 
the old procedure, and tho Original Side ehould now follow the provisions of 
Order XXXIV of tho Code. 

Costs will be on Scale Ho. 2, not Soale No. 1, against the mortgagor who 
does not appear 

[Ref: 42 Mad. 90; 1918 M. W. N. 902; 1925 Nag. 15; Diet: 24 C. \V. N. 633.] 

This was a mortgage suit brought by tho plaintiffs, Sarat Chunder 
Roy Chowdhry and others, as fiist mortgagees, against the mortgagor, M. 
M. Nahapiet; and ono J. C. Galsbaun, a second mortgagee, was made a 
party defendant. 

The mortgage to tbo plaintiffs was dated tho 30bh September 1909, 
and tho security for the principal sum of Rs. 67,000 was tho property 
situate at No. 8-1, Loudon Street in tho town of Calcutta. The mortgage 
to J. C. Galstaun was dated tho 26th April 1909, the property mortgaged 
being No. 8-1, Loudon Street in the town of Calcutta, and also a piece of 
leasehold land situate in Baikanthanathpur in zilla Darjeeling. Tho defen¬ 
dant, M. M. Nahapiet, did not defend the suit, but the 2nd defendant, J. 
C. Galstaun, entered appearance and filed a written statement praying 
for a decree for sale on his mortgage as well as tho leasehold property not 
included in the mortgage to the plaintiffs. 

Mr. C. Bagram t for tho 2nd defendant, J. C. Galstaun, submitted that 
ho was ontibled to a dcoreo for salo on his mortgage, including the lease- 

•Original Civil Buit No. 1161 of 1909. 

(1) (1891) I. L. It. 22 Oal. 100. (4) (1884) 27 Oh. D 246. 

(2) (1897) I. L. K 24 Oal. 190. (5) (1904) 1 0. L. J. 81. 

(8) (1896) 1. 0. W. N. 106. 
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hold propeity not included in the mortgage to the plaintiffs, and in sup¬ 
port of his argument cited the following oases: Auhindro Bhoosun Chatter • 
jee v. Chunnoololl Johnrry (ij kissory Mohan Roy v. Kali Khurn Qhose 
(2), In re Kissory Mohun Roy v. Rally Charan Gkose (8) and Platt v. 

Mendel (4). The form of the deoree set out in Schedule I, Appendix _ 

D, Form No. 7 of the Code shows that such relief to the second mortgagee 37 c. 907»8 
is contemplated. I. 0.1142. 

Mr. D. N. Bose , appeared for the plaintiffs, 

[909] Pugh J. This is a suit filed by a first mortgagee against his 
mortgagor and also against tho second mortgagee The second mortgagee’s 
security consists of a second mortgage on the Calcutta property subject to 
the plaintiff’s first mortgage, and also what is said to be a first mortgage 
on oertain property in the mofussil, and he asks for a deoree in his favour 
for the amount of his claim and for a direction that, in the event of the 
Calcutta property proving insufficient to pay the first mortgage and also 
his own, the mofussil property may be sold by this Court. It has become 
necessary to consider this position because of the Civil Procedure Code of 
1908, There was a recognised practice on the Original Side of this Court 
which, as stated by Mr. Justice Sale in Kissory Mohun Roy v. Rally Churn 
Ghost (5), was to treat the preliminary decree as being in favour not only 
of the first mortgagee, but also in favour of the second mortgagee, one of 
the defendants. A further extension of this principle appears in the report 
of an application in the same suit (9) also under the name of In the matter 
of Kissory Mohan Roy v. Kali Charan Ghose (3), where Mr. Justice Sale 
allowed a second mortgagee, who was a defendant, under the liberty re¬ 
tained to him by the preliminary deoree, to come in and obtain an order 
for sale of the property outside Calcutta, which was subject only to the 
seoond mortgage, not to the first. This practice of treating the suit as one 
for the benefit of the second mortgagee is based on. or at any rata is in 
accordance with, the English practice as it appears from the case of i'latt v. 

Mendel (4). It will be observed that this procedure being based upon the 
old practice of the Original Side, does not profess to be in agreement with 
the terms of the Transfer of Property Act. In Mackintosh v. Watkins (6), 

Brett and Mookerjee JJ., sitting on the Appellate Side and dealing with a 
mortgage of Darjeeling property, held, that under the Transfer of Pro P 0r Jy 
Act, the proper procedure was different, and they held in effect that the 
second mortgagee was merely made a [9lD] party to the suit in order that 
he might have an opportunity of redeeming if he wished, and in order that 
he might receive his mortgage money, or part of it, out of the surplus 
sale-proceeds after satisfaction of the first mortgage, but that the deoree 
was not really a deoree in his favour, and that he oould not insist upon a 
sale nor get a personal deoree in his favour if the first mortgagee was 
satisfied by the mortgagor before or by means of the sale. , 

This deals only with the simple case of a first and second mortgagee, 
the matter here is complicated by the fact that part of the security of the 
second mortgagee and that which he wishes to bave sold is outside 
Jurisdiction. In my view, the effeob of the incorporation of these seotions 

«' tta Transferofprofttity A.b « Orde, XXXIV of tb. Op 1 pr—ta. 

Code is to put an end to any independent praotice on tbi . 

Court based on the old procedure, and that the Original Side of the court 


1) (1879) I. L. R. 5Gal. 101. 

2' (1897) I. L. R. 24 Gal. 190. 
(3) (1896) 1 C. W. N. 106. 


(41 (1884) 27 Ob. D. 246 > 

(5) (1894) I. L. R. 22 Oal. 100 

(6) (1904) 1 0. L. J. »!• 
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should now follow the provisions of the Transfer of Property Aob which 
have been imported into the Civil Procedure Code as Order X.XA1V, and 
with them are imported the Forms 4 to 11 of Appendix D in the first 
Schedule whioh are part of the Aot. Referring to Form No 7, it will be 
observed that it provides for an account to be taken of what is due to ibe 
1 plaintiff and describes that amount as Rs. X. It then provides for an 
account of what is due to the first defendant and describes that sum as Rs. 
Y and it then provides wbat is to happen on payment or non-payment of 
Rs. X, and it provides that if there is a surplus on sale, that is to go in 
discharge of the sum referred to as Rs. Y. There is no trace of any pro¬ 
vision to enable the first defendant, the second mortgagee, that is the 
person entitled to Rs. Y, to proceed by way of sale or to get any relief 
at all if tho other defendant /. c., the mortgagor, satisfits tie brst mort¬ 
gagee’s olaim referred to as Rs. X. 

In my view, therefore, under the Code, tho second mortgagee is theie 
simply foi the purpose as indicated by Brett and MukeijcodJ* of receiving 
any surplus sale-proceeds or of redeeming, and that he cannot tako any 
independent aotion and treat the decree as in other respects in his favour. 
It [911] follows, therefore, that if he has, as he has here, a claim to other 
property as well, that matter can only be dealt with by a separate suit, 
and of course he will be able to bring that suit notwithstanding ho is a 
party to this one. There is one matter that I might mention in favour of 
this view, and that is that there might very well be a prior or a 
subsequent mortgagee or an assigneo of that other property which is also 
included in tho second mortgagee’s security. Such persons would not bo 
proper parties in a suit by the first mortgagee. In fact, if the first mort¬ 
gagee made them parties, I take it they would bo entitled to bo dismissed 
from tho suit, and on tho othor hand it is char that the propoity, tho 
subject of the second mortgage, could nob be sold except in their piesence, 
and after decree had been made with respect to their interests. There is 
no doubt the decision of Mr. Jusbioo Sale, to which I have reforred, which 
says that such a sale oan tako place under a decroo of tho Original Side 
of this Court, but the ratio decidendi there was that the old practice and 
not the Transfer of Property Aot was to bo followed. 

There have been such orders made, and it is nob necessary for me to 
express any opinion a9 to wbothor they were properly made or nob, because 
in my view bhe mabber has now to he dealt with on a different basis. But 
I only add, with regard to that decision, that I have some doubt as to tho 
foundation for it under tho Charter of this Court. Tho Charter gives leave 
to a plaintiff to prococd against immoveable property partly within and 
partly without the jurisdiction of this Court, provided ho gets leavo of 
Court, otherwise he can only proceed against the property within the 
jurisdiction. Mr. Justice Salo treats that as a restriction which dees not 
apply to the case of a defendant, and he concludes that that being so, a 
defendant is nob under snob a restriction and can bring to sale property 
outside tho jurisdiction. 

To me the provision seems one of extension and not of restriction, and 
as ib does nob apply to tho defendant, it seems to me that a defendant could 
nob have those extended privileges which are given only to a plaintiff who 
gots tho leavo of the T912] Court. It is nob nccossaiy for me to decide 
that point, bocausel have come to the conclusion that we have to follow 
tho Civil Procedure Code, and that under tho terms of that Code, once the 
first mortgagee has either gob his money or sold tho property, tho subject 
of his security, his suit is finished, and the second m rtgagoo defendant oau- 
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nofc treat; that suit as a suit of his own for tho purpose of actively enforcing 
his second mortgage, whether the property, the subject of it, be within or out¬ 
side the jurisdiction. It was stated by l\lr. Mitter at the Bar that in some 
cases he had been called upon to argue in favour of the proposition that 
this Court can sell property outside Calcutta, and that it had been decided 
that tho Court could sell property outside tho jurisdiction, provided some 
part of the property was within the jurisdiction and leave had been ob¬ 
tained. I certainly have always been under the impression that there was 
no doubt whatever as to that. It seems to mo obvious on the Letters 
Patent and too clear to require either argument or decision. It would be 
most unfortunate if any doubt was thrown on the correctness of the pract¬ 
ice of selling properties in that way. Lor many years, ever since the 
Charter, persons who have lent money on mofussil property have frequent¬ 
ly declined to do so unless and until a certain portion of Calcutta property 
was included in the mortgage, so as to give the Original Side jurisdiction 
over the mofussil property, and no doubt bt the present time there are 

enormous sums in the aggregate lent out on the faith of what is considered 
settled law, 

There will be a decree in this case in Form No. 7 in the Appendix. 
The only matter in regard to that Form is that it seems rather waste of 
time and expense to take an account of what is due on the second mortgage, 
unless there bo a surplus from the sale-proceeds of the property. 

L might be considered, with regard to this Form, whether it would 
not be better that the diiection should be to take the account of the second 
mortgage in the event of there being any surplus, but in the meantime, 
till there is some alteration in tho Form by a rule of the Court or other¬ 


wise, the Form in the Code had better be followed. 

[918] The question of the scale of costs to be allowed in this case 
has also been discussed. The first mortgagee is compelled by law to make 
the second mortgagee a party. He, therefore, has no option but to bring 
hm in as a defendant and to incur expense as on the basis of scale No. 2. 
The second moitgagee is also brought here, lie has to incur expense on 
the basis of scale No. 2. He is entitled to add such costs to his olaim. 
1 he first mortgagee is entitled to costs on soalo No. 2 as against the 
mortgagor who does not appear, although a decree is as a rule on scale 
No. 1 as against a defendant who does not appear, for three reasans: first, 
that they are part of the necessary expenses of enforcing his mortgage, he 
cannot avoid incurring them ; secondly, in this country the common form 
of Calcutta mortgage used in this case contains a covenant by which the 
mortgagor expressly covenants to pay the costs of and incidental to realiz¬ 
ing the security, and he therefore is liable to pay the costs on scale No. A 
under his covenant irrespective or wbat the ordinary practice o is 
^urt is as regards scale No. 1; thirdly , he is responsible for ©pouting a 
second mortgage and rendering it necessary to bring in another defendant. 
T>e plaintiff is entitled to his costs on scale No. 2, and can add them to 
nis claim or his personal decree for the balance against the mortgagor 
The second mortgagee's entitled to have his costs taxed on scale in a 

a nd he can add them to his olaim. 

Attorneys for the plaintiff : B, N. Boss & Co. 

Attorneys for the defendant: Gregory & Jones* 


1910 

JUNE 20. 
OBlGrNAL 

Civil. 

37 C. 90i«8 
1.0. 1142. 



37 Cal. 914 


INDIAN HIGH COURT REPOBTB 


[Vol 


1010 

JULY 19. 
APP* LLATV 

Civil. 

37 0. 914=8 
1. C. 1148. 


37 Cal. 014 (=8 I. G 1148). 

[914] APPELLATE CIVIL, 

Before Mr. Justice Chatterjee and Mr. Justice Bichardson. 

Jugal Perbhad Singh v. Pabbhu Nabain Jha.* 

[12bh July, 1910.] 

Appeal, valuation of-Court-Jees Act (V// of 1870) s. 5, Sch. I . Art 1, and Sch.11, Art. 

17 cl (6 )—Valuation of appeal whin no amount claimed, out liability oj certain 
properties disputed—Memorandum of appeal—Taxing Officer Acceptance oj 
court-jee by Deputy Registrar % finality oj. 

Where the appellant in an appeal against a mortgage deoree dcea not dispute 
the amount decreed, but raises the question of the 1 ability of oertain proper¬ 
ties, the value of the appeal for the purpose of the court-fees is the value of 
euoh proper.ies. Sch. II Art. 17 ol. (6) of the Court-fees Act (Vll of 1870) has 
no application to suoh a oase. 

Kesavarapu Ramahnshna Reddi v Kotta Kota Reddi (1), Bvnwari Lai i. 
Daya Sunker Miss.r *2) referred to. 

A memorandum of appeal was admitted by the Deputy Registrar of the High 
Court, and no question was raised as to the suffioienoy of the court-fees. At 
the bearing of the appeal, it was objooted on behalf ol the respondents that ihe 
court-fee was insufftoent:— 

Held , that theie having loon no deoision under section 6 of the Act by the 
Taxing Offioer, who was ihe Registrar of the High Cours, it was open to the 
respondents to raise tbe objection at the hearing of the appeal. 

Kastuii Client v. Deputy Collector , Biliary , (3; referred to. 

[Ref: 14 G L. J. 4^9 ; 7 Lah. 215 ; 5 Rat. 721 ; 60 L. J. 663; 4 Pat. 686.] 

Appeal by the defendants, Jugal Pershad Singh and others, 

This appeal arose out of a suit to enforoe a mortgage bond. The bond 
was exeouted by one Janki Pershad Singh in favour of the plaintiffs in his 
own name and in the name of his son, defendant No. 1, who was at the 
time a minor. After the execution of the bond, two other sons were born 
to Janki Peishad. The plaintiffs brought this suit, on the death of Janki 
Pershad, against the three sons. The defendants Nos, 2 [916] and 3, 
who were minors, were represented by their mother as guardian ad litem. 
The family was governed by the Mithila law. 

Defendants pleaded, inter alia t that Janki Pershad, their father, was 
a man adaioted to drinking, and that the debts incurred by their father 
was tainted with immorality, and that neither the defendants nor their 
anoestral property was liable for such debts. 

The Court below held that the major portion (Rs. 12,165) of the 
money was borrowed by Janki Pershad for the payment of antecedent 
debts, and the remainder (Rs. 844 and oddj for his current expenses, and 
passed a mortgage-decree in favour of the plaintiffs in respeot of the sum of 
Rs. 12,155, making the entire mortgaged properties liable. As regards 
the remainder, tbe deoree provided that this sum with interest would be 
realised from all tbe ancestral properties in the hands of defendants Nos, 
1 to 3, 

Against this deoision the defendants appealed to the High Court, and 
paid a court-fee of Rs. 10 only on tho memorandum of appeal. 

B abu Joy Goyal Ghosc (with him Babu Kshcira Mohan Sen and Babu 
Sailendra Bath BabtU for the respondents, took a preliminary objeotion 

* Appeal from Original Deoree, No. 526 of 1908,again»t the deoree of Raiendra 
Nath Dutt, Subordinate Judge of Bhagulpur, dated June 80,1908. J 

(1) (1906) I. L. R. 30 Mad. 96. (8) (1898) I. L. R. 21 Mad. 269 

(2) (1909) 18 0. W. N. 816. 
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°° ui ; t - fe6S P aid by fc b0 appellants were insufficient The appel 
SS*" it KotatdTaT^™ 1 "* *"""** Ram * 

rfv £e ' s,th5 iffs “ 

pute W I da^nfTc 6 *? 0S f t v ' mate at a “onay-value the subject- matter of dis- 37 0 914=8 
mortgaged ^ the amount claimed, but my objection is that the I. C. 114B. 

as to the Gourt-fee could not be taken at the hearing of the appeal in 

RangfpaiVblba?2i e<1 ** ^ ^ DepU<,y Regisfcrarsee 

r Cur, adv. vult. 

sued ;J 18 i p H ^ T1 ' EBJEE and RiouaRdbon JJ. The plaintiffs in the sui* 

d0£ fdants upon a mortgage bond, dated the 15th March 1898, 
executed in favour of the plaintiff by Babu Janki Pershad Singh, deceased 

the f ° WD name and the name o£ his son ' the defendant No. 1, who was at 
time a minor. Afterwards two other sons were boro to Janki Pershad 

no are the minor defendants, Nos. 2 and 3, represented in this litigation 

y cneir mother as guardian ad litem. The family of the defendants is 

„. T .? rD , b y b b 0 Mithila law, whioh, for the present purpose, is the same 
as the law of the Mitakshara. 

rfionrJ 1 ? 0 P rin ? ipal sum seoured by the mortgage is Rs. 13,000, and in 
g r to the circumstances in whioh the bond was executed, there is now 

i? 0I j•° ver ^ 1 P ar ties having accepted the findings of the learned 

bn ° rdl “ atjQ The major portion of the money (Rs. 12,155-3-6) was 

by Janki Pershad for the payment of antecedent debts, and the 

mamder (Rs. 844-12-6) for his current expenses. The debts paid off and 

r ®. ^©bts inourred are not justified by legal necessity but at the 

ame time they are not tainted by immorality or illegality, and the old 

s carried a higher rate of interest than that payable under the mort¬ 
gage. 

o £ p Subordinate Judge has giveu the plaintiffs in respeot of the sum 
s * ^2,155-3-6 a mortgage-decree in the usual form, making the secu- 
y enforceable for that amount with interest against the entire mortgaged 
of r °R 0r r 6S ’ decree further entitles the plaintiffs to recover the sum 

Ks. 844-12*6 with interest from all the ancestral properties in the 
th f S defendants Nos. 1 to 3. The distinction thus made between 
Ch Sum ? * s founded u Pon a line of oases ending with Ktshun Pershad 
owdhry lipan Pershad Singh (8), and no question arises in regard to it. 

Jk 0 defendants Nos. 1 to 3 (there were other defendants in the suit) 
are appellants before us and the only grounds of appeal to whioh refer¬ 
ence was made at the hearing are the following :— firstly, that in res- 
Peot of the sum of Rs. 844-12-6, the suit is barred by limitation ; and, 
secondly, thafcin respecb [917] of the sum of Rs. 12,155-3-6, the Subor¬ 
dinate Judge “should have held that the mortgage was not operative and 
mding against the appealing defendants so far as their shares in the 
mortgaged properties were oonoerned.” 

The plaintiffs, who are the respondents, took the preliminary objec¬ 
tion that the court-fees paid by the appellants are insufficient. In respeot 
o ^fche seoond ground of appeal above stated, the appellants paid a fee o f 

U) (1906) I. L. R. 30 Mad. 96. (8) (1907) I. L. B. 84 Gal 735. 

(2) (1897) I. l. R. 20 Mad. 898. 
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Rc. 10 under Schedule II to the Court fees Act, 1870, Article i7 - cla ^ 
ffi) statins that it was “not possible to estimate at a money value the 
subject-matter in dispute." The .espondents controverted this P^pos'Ccn, 
and in mpport of their objection referred us to the cas 0 , 

Bamkrishna Beddi v. Bolt* Kola Beddi (D, decided by a Fu Bench f 
the Madras High Court. Tbo objection is clearly well-founded and i s 
unnecessary for us to ^ay more, because the meaning of the c lame of the 
Court-foes Act in question has recently been explained in the cam 

Bunivari Lai V. Vaya Sunhcr Misser (2). » taken 

The appellants contended that such an objection could not be taken 

at the hearing, and cited the ca-:e of Bonya Pat V. Bam (3), bu» 
present case tbo effect of a decision by the taxing officer under section 5 
of the C ourt fees Act need not bo considered, for the simple rea on . 
there is no decision by that officer. The taxing officer is the Bogrstrar on 
the Appellate side. The order for tho registration of the appeal is signal 
by the Deputy Registrar and tbo mattor never came before the Registrar 

at all : Easluri Chetti v. Deputy Collector , Bellary W- 

The appellants, therefore, must pay an additional court-fee to make 
up the deficiency in tho feo paid, if the requisite additional feo is not 

paid within fourteen days, the appeal will stand dismissed with costs. 


Q7 p i niQ ( — 37 I A 1°8=14 C. V/. N. 162 = 12 0. L. J. 240—8 M. L. 1, 
87 0*1. 91 ^- l ®Y , 907«1910 M. W. N. 691=7 A. L. J. 1137-7 1. C. 549). 
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[918] PRIVY COUNCIL. 


B HAG WAX SAHAl V. H1P1H BEUABI MlTTBB* 

[On Appeal Jrom the High Court at Fort William in Bengal.] 

[14th Apiil and 15th July 1910.] 

PnrtUiiM _ Rmht to partition—l'artilivn between oinur of fractional share in :emm- 

dai'i interest , and inokararidais in joint possession Interest not less i^rma)snt 
because the vwhirari lease cus liable, in certain events, to forfeiture. 

'I’ko right of partition oxists when two parties are in joint possession of land 
under permanent titles, although thoir titles may not he identical. 

Jlcmadri Nath Khan v liamani Kanta Roy (5) oiled with approval. 

Tho appollants, plaintiffs in a suit for partition, wore proprietors of a moha- 
ran interost in tho property partition ot which was sought, and tbe respon¬ 
dent?, dofondauta in tbo suit, were owners of a fractional abate iu rhe 
zemindari intore&t in tho same property. Tho mvkarart lease was, in certain 
contingonoics, liable to foileiiuro, and tho High Court bold that tbo appel¬ 
lants' tenure was on that aeoouut not sufficiently permanent to support tboir 
claim to partition, to which they would otherwise have been entitled 

1 Held by the Judicial Committee (reversing that deoision), that the distinc¬ 
tion drawn by tho 1 ligh Court could not bo supported. The appellants’ title 
was a permanent ono, though liable to forfeiture m events which had not oo- 
ourred, and tho rights incidental to that title must be those that attaohed to it 
as it'existed, without referonoo to what m ght be loBt in tho future under ohan- 
ged oiroumstanoea. 

Fol- 43 Oal 1118; 29 I. 0. 467; 43 I. 0. 341; Ref: 50 Oal. 948; 20 0. W. N. 1806; 43 
0. L. J. 601; 1 P- L. J. 441; 61 I. 0. 378; 23 0. L. J. 231.] 

Lord 00LL1NB, BlR ARTHUR NVlLSON, AND 

(i) (1898) 1. h. R. 21 Mad. 269. 

(5) (1897) I. L. It. 21 Cal. 575. 


* Present : LORD Maonaqhtkn, 
Mb. Amber ALi. 

(1) (1906) I. L. It. 30 Mad. 96. 

(2) (1909) 13. 0. W. N. 815. 

(3) (1897) I. L. R. 20 Mad. 398. 
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BHAGWAT SAHAI V. BIPIN BEHABI MITTEH 37 C«!. 920 


Conri-^P^ fl° m a ]ud S ment aQ d decree (5fch May 1905) of the TTioB 

gS““ * nd Sw55 

The plaintiffs were appellants to His Majesty in Council 
rieBf^f ®, questl ° n fo1 determination in this appeal was as to ihe 

NimajodhT aSd 0 M a uruli O Kh Pa d ib th n ° f C0 - taia ViUaS0S Callsd Kalapa ' J ar, 

vested (■« u,» t Khurd, the proprietary interest in which was 

Sden^No l “If.‘J, 8 “”“ s st " 8 '» R *i P*H»« Nath Bo,e, ,T 
appellant ‘ ^ ^ remainin 6 8 annas shar e belonged to the 

Moha C n 91 L ft l 0 M-f? h S M Pt6mb0r 186r ’- Rai Sham Lal Mitfcer and Rai 
Pr i xt Mlfcfcer ’ tlie predecessors in title of Benin Behari Mittor 

parties^h^nn ^ j°!» a ° d ^ ^ & n d ra Nath Mitter, who weS^he only 

6 pies share in fE^n^ 0 1 ^ rfc ^ Ion> granfced a rnokaran lease of a 7 annas 
Jaamoh,n%,“ u Karori Lal, Lila Singh, Banwari Lal and 

pernetnitv S gh ’ ea f belDfi described as “ descendible to children in 
lines ” TV? . generatlon a ^0 r i generation, both in the male and female 
to nav a iJ 3 , 6ase , was Jointly to the four persons subject to a liability 

the /flsni l Dfe ren i. fc ° f Rs ' 626 per annum 1 but at the bottom of the deed 
anna R P - Cj1 t 0 ., S ~ a . res fc be lessees were set out as being—Karori Lal 1 

JaGamohnn^ 1 " 1 v.^i ingh 1 anna 8 pies ' Banwari Lal 1 anna 8 pies, and 
a 0 amohan Singh 2 annas 6 pies. 

the wL?r-, JanLlary 18fi9 > Banwari Lal sold his 1 anna 8 pies share in 
selves h ? • ’ and on lOtb March the lessees agreed amongst them- 

shnnM ’ / ?. ad a ^ove shares in the three villages, their interests 

pi(s cl 0 as follows .’--The four sons of Karori should have a 7 annas 6 
share i^Tr i ,D ^imajodha, Jagamohan Singh should havo a 3 annas 9 pies 
Kahn u • a ‘apabar, and Lila Singh should havo a 3 annas 9 pies share in 
Pabar and a 7 annas 6 pies share in Muruli Khurd 

1893 t-I W ° deeds Sa l°» dated 13bh April 1891 and 12th September 
share* 0 .^l De ^ a P^ s purchased from the sons of Karori Lal a 10 pies 
6 Diflq ,n 1 a . 0 villa 6' es ; and °o 27th May 1894 they purchased a 2 annas 

entitled v ^ a &esfrom Jagamohan vSingh. Thus they became 

the sh 0 , a 3 annas 4 pies share in all the three villages ; or reckoning 
Purchft areS Wl ^ 1 re ^ ard the private partition of lOth March 1878, the 
Kalapahar WaS ^ annas 9 pies of Nimajcdha, and the same share in 

c ancen^t'^*^ er res P° nden ts thereupon instituted a suit (131 of 1895) for 
provici a 1< ^ >n mo ^ arar ^ lease on account of breaoh of covenant; the 

•• of ourV n deed on w k lc h the claim was based being “ in the event... 
sale gif*. rans ^ err ing the mole atari tenure, by darmoJcarari sale, conditional 
[9201 , . DQOr tgage, or in any other way, or in the event of our allowing 
loto tl a W or biswa of land included in the said mouzahs to go 

bave Ti 6 an ^ S ofc ^ er Persons.the zemindars and their heirs shall 

also staT^f^ 0 * 5a £ 6 d,recfc Possession of tho said mouzahs.” The deed 
kal'uU / fU hafc > save and except receiving the rent mentioned in this 
make !l * a propr i e tors have, and shall have, no right to prefer any title, 

That su? 0ernand » or ra l ?Q any dispute about the moharari property.” 
lossors U f WaS * com P roir used, the purchasers paying a sum of money to the 
fer s olvi °». ^ a ^ ve ^he forfeiture and to recognize the particular trans¬ 
it weenfi t0 : . and an a^ement dated €th April 1896 was drawn up 
followin \ 0 Parties by which, in consideration of the above payment, the 
6 rights were conceded to the appellants, namely, the recording of 
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their names as tenants in bhe zemindars' office register, that is, in the 
books oi the Mitter respondents ; and an apportionment of 
poet of the purchased shares, and the opening of a separate acoount. The 
apportioned rent was agreed upon Rs. 278-3-6, to be paid as stated by 

instalments and at fixed dates. . , 

On 13th August 1903, the appellant? instituted tho suit, out of whioh 

the press nt appeal arose, claiming partition of either a 3 annas 9 P'S share 
in the two villages Nimajodba and Kalapahar, or a 3 annas 4 pies share 
in the three villages, that is, either on the basis of the agreement of 10th 
March 1*78, or on the basis of tho shares specified in the original lease. The 
defendants were Rai Pasupati Nath Bose, Bipin Behan Muter, Pra “*^ 
Nath Mitter, and Chandra Nath Mitter, Lila Singh and two persons 
Mathura Pershad and Jagdam Sahai, purchaser? rom the sons of Karon 
Lai of a 3 annas 9 p'es share in Nimajodha. Subsequently, all the ven¬ 
dors were also added as defendants, but they did not appear and enter a 

The oo-sharers in the lease supported the claim for a partition, and it 

was not opposed by Rai Pasupati Nath Bose. 

The Mitter defendants alone opposed the partition* pleading that 
only the plaintiffs Bhagwat Sahai and Beni Pershad i plaintiffs l and d) 
had any right to sue ; that they were not entitled to partition ; and tha 
they (the Mitter defendants) [921] refused to recognize the transfer made 

to Mathura Pershad and Jagdam Sahai. 

The only issue material on this appeal was - No. 5. the pLai 

tiffs claim a partition in this suit as against defendants 2 to 4 (the Mitter 

defendants) ? ” and on this issue the Subordinate Judge said 

“ When the plaintiffs Nob 1 and 8, Bhagwat Sahai and Bani Pershad, purchased 
share of moharari interest of some of the original mokararmars, defendant Nos. i to 
4 instituted a suit for oancellatioa of tho mokarari leeso on the gfoua^ of anon pur¬ 
chase. Iq tint oaso there was a compromise, and Beni Fe-shad and Bhagwat babai 
paid bonus and got their names registered in ser.ih'a of defendants Nob. i ™ 
owners of 8 annas and 4 pies share in the mohinni interest in the disputed and 
other mouzahs constituting tho moVararr loase. This was state! in a register 3d c ror- 
namu % dated the 6th April 1890), produoed by defendant* Noa. 2 to 4 (Ex. A.), *or 
the^e reasons, these defendants, Nos. 2 to 4, who alone oootest partition, 0U ™J 

to reoognise rights of at leist plaintiffs Nos. 1 and 3 in the said share in tbe disputed 
mouzahs, and at least tho e plaintiffs oan claim partition against defendants Isos, i to 
4 as regard tbe said share in these properties in suit. 1 hold, however, that thesei de¬ 
fendants are not bound bv any private partition between the oiimnal mokararidus 
or their h irs and asi gnees, as the lease was a joint lease. The dofendaots Nos. 21 to 
have aooepted rent from plaintiffs separately in respeot of the said share, lhcy have, 
therefore, admitted division of tho t nacoy or of the original mctoirar* lease : Miboo 
Kiihen Mokerjcs v. SrCrram Rov (1). For that reason also defenda- ts Nob. 2 te 4 
oannofe obj°ot to pirtition of share of plaintiffs in the mouz ths soughs to be partitioned. 
The orig nal mokarari le ees had fixed shares in tbe mouzahs sought to be partitioned 
and in other mouzahs included in tbe lease, and that share has been stated in the 
original mokarari habuliyat stated above. Consequently, there can b? no objeotion 
makarari kabuliyat stated above. 0 nsequently, there oan bo no objeotion on the p rt 
of defeodants Nos. 2 to 4 for soparate eojoymeot of theii mouiahs by the moiareii- 
dara in proportion to shares stated in the said dooument, though their liehi- 
lity to pay mokariari rent remains joint in regard to all mouzahs oovered by the 

lease. 1 ' 

The Subordinate Judge aooordingly made a deoree allowing the parti¬ 
tion. 

From this deoree an appeal by tho Mitter defendants oame before a 
Divisional Benoh of the High Court (Rumpini and Casper sz JJ.) who , 


U) (1871) 15 W. R. 255. 
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holding that the interest of the plaintiffs in the mokarari lease was not of 
a nature to entitle them to olaim a partition against the Mitter defend¬ 
ants, reversed the decree of the Subordinate Judge, and passed a decree 

dismissing the suit with costs. 

The judgment) of the High Court appealed from was as 

V 0 ' 4 f ° r P art . itioc - bu <> ° f » novel character. The ploiatifig are moka* 
Kh"rd 18 0,11118,8 4 P16fl Share of urouzahs Kalap»har, Nimajodha and Murul* 

The mokarari waa, however, granted by the ancestors of the defendants No* 2 to 
The ’„^ ewaa t b / defendants in the namea of the plaintifia Noa. 1 and 3 only. 

.h.™ * ti.® 8 ae6k f0t P acfcltl0Q of tbe lf‘ Q d3 of the mehala, claiming a 3 annas 4 pies 
share of them, as against the proprietors of the mouzahs. Defendant No 1 is an 8 
annas oo-aharer : he has no objeotion to the partition, lhe defendants Noa. 2 to 4 

iJLe=!; Pt ° P !i let e r9 - 0f r6ma, “ ln g 8 anras proprietary interest. They are in direot 
posBesBion of a 6 piea share of this interest- Tbe other defendants, namely, defendants 

° 7’ ^ ave a ' mokarari interest in the remaining 7J annas share These last 

mentioned defendants do not resist the plaintiffs’ olaim. It is the defendants Nos 

* to 4 who alone do so. 
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“ The Subordinate Judge has allowed partition, and has passed a preliminary 
deoree directing it to be carried out. * 

tw M ThG . d ®? enda ' Dts Nob. 2 to 4 now appeal. On their behalf it has been urged (i) 
that the suit is not maintainable, as tenure-holders cannot sue their landlords for par- 

Plaintiffs aa oo-sharers only in the mokarari cannot sue for partition- 

Un) that tbe defendants Nos. 2 to 4 do not recognise the plaintiffs Nos. 2. 4 and 5 and 

the defendants 6 and 7 as their tenants; (iv) that as there was a previous suit for parfci- 

tion, winch was withdrawn without leave to bring a freeh suit, the present aotion is 

Darred by the provisions of section 43 of the Code; and (v> that it has not been made 

out that any inconvenience will result from not partitioning the property, but rather 
Bne contrary. 


‘The four last-mentioned pleas do not seem to us to have muoh force; but it ig 
unDeoessary for us to oonsider them, a*, in our opinion, the first ground of appeal 
must prevail. 


. “There are no precedents for sueh a suit as this. No case has been oited to us 
whioh is exaotly in point. Our attention bas beeen o*lled to the oases of Porbati 
Chum Deb v. Ainuddeen (1) ; Mukunda Lai Pal Clowdhry v. Lehuravx -2), and the 
Foil Benoh case of Hemadri Nath Khan v. Bamani Kanta Boy (3). The first of these 
has no application. In second, the priuoiple that to entitle a person to partition, there 
must not only bo joint possession, bat the posse-sion must be founded on the same 
title, was laid down. On this p*inoiple the plaintiffs have no right to partition. But 
the ratio decidendi of Mukunda Pal Pal Chmcdhry v. Lehuraux (2) was disapproved of 
in the third case oited to us, viz., the Full Benoh Case of Flemadri Nath Khm v. 
JRamani Kanta Roy ( 8 ). This case was one brought by a zamindar, a 10 annas co- 
sharer, for partition against a putnidar of a 6 annas share. It was held that tbe 
plaintiff was entltiled to partition ia the circumstances of the oase. But the learn¬ 
ed Judges of the full Benoh laid down no general rule. On the contrary, Mr. Justice 
[923] Benerji, who delivered the judgment of the Court, said:— 4 I think the Court 
must in each case determine whether, having regard to the nature of the interest 
owned by the parties and to all other oiroumstanoes neoessary to be taken into con¬ 
sideration, the balance of convenience is in favour of allowing partition; and if it 
determines that question in the affirmative, the mere faot of the parties owning inte¬ 
rests which are not co-ordinate in deoree, ought not to be a bar to partition.’ Henoe 
it is clear that the faot that the plaintiffs are mokaraidars and the defendants or 
some of them, are proprietors, will not^ bar the partition sought for in this oase. 
But the learned Judge in the body of his judgment observed—‘as to the seoond ground, 
the only reason that might be urged in its support is that, if partition can be 
enforced as between co-owners whose intere a ts are not co-ordinate in degree, par¬ 
ties having permanent interest may be put to frequent and needless expense and 
trouble by having to watoh partition proceedings instituted at the instance of oo- 
owners with’temporary interest, such prooee-lings not leading to any division of the 

(1) (1881) I. L. R. 7 Cal.-677/ 

12)M1892)-I. L. R. 20 Oal. 879. 


13) (1397) I. L. R. 24 Oal. 576. 
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property whioh oan hava a lasting effeot. But in the present ease, no iuoh reatou 
oan hold good in the first plaoe, beoause the party who is asking for partition is the 
holder of the higher of the two k nds of interest respectively owned by the parties to 
the suio, his interest being that of a zemindar, ao that there oan be no apprehension 
of the division effeotod not having an enduring effeot; and, in the eeoond plaoe, 
beoause the interest owned by the party against whom partition is fsought, though 
subordinate to that of the plaintiff, is oertainly not of a temporary and quali0ed 
oharaoter auoh as would make it undesirable to have a partition against him and to 
8<»bjeot him to the trouble and expense of a partition proceeding.’ Again, Mr. Justice 
Beverly in his judgment In the ca^e baa said: The right to a partition oan only, in 
my opinion, exbt as between co-parceners holding similar interests in the property. 
How‘similar inte r osts should be defin d it may not be easy to say. They should 
probably be permanent, transferable interests. A temperary leaseholder of an 
undivided portion of an estate ought not, in my opinion, to be allowed to put his 
lessor to the trouble and expense of a partition ’ 

‘The rule to be deduced from these passages would seem to be'that partition 
should not be allowed when the interest of one or more of the persons owning 
interests in the property to be partitioned is cf a temporary and qualified oh.motsr— 
is not a permanent aod transferable interest—and when there may be apprehension 
that the devision effcoud may not have an enduring effeot. 

“ Now, to apply the^e rules to this oase The interests of the holders of the 
mokarari in 7$ annas share of the properties would seem to us not to be of a per¬ 
manent and transferable nature, but to fce rather of a temporary and qualified 
•haracter, for two reasons : (lj that the mokarari, by the terms of the lease of the 
I6th September 1866. is to beoame null and void on default of payment of 8 instal¬ 
ments of the mokarari rent. Henoe the mokarari may cease at any time. 

“ Then there is a further clause prohibiting alienation subject to the same 
penalty. Alienation of part of the mokarari interest has no doubt taken plaoe and 
been condoned, but on tbe defendants Nos. 2 to 4 instituting a euit to oanoel the 
mokarari on the ground of this alienation, the present plaintiffs [924] Nos. 1 to 8 at 
oL-oe compromised the matter with them by paying a bonus of Re. 600 and ooati, 
and obtaining a distribution of the rent. This was effected by the ekramama 
of 6th April 1896. But the defendants Nos 2 to 4 do nob appear to be bound to over¬ 
look and oondone any future alienation of any other portion of the mokarari interest. 

“ In these oiroumstanoes, it seems to us that the interests of the plaintiffs in 
this oase are not of suoh a permanent and transferable cature as to ensure toat any 
division that may now be effected will bs of enduring effeot for this reason we 
do not consider them entitled to partition against the wishes of the defendants 
Nos 2 to 4. 

“ We accordingly set aside the decree of the Judge in the Court below and deoree 
this ap. cal with oosts.” 

On this appeal, 

Kenioorthii Brown, for tho appellants, contended that the High Court 
had, in coming to the conclusion that the mokarari lease was not of a 
permanent and transferable character, put an erroneous construction upon 
it. The fact that it was liable to forfeiture in certain events did not 
alter tho interest of the appollants in the lease, nor lessen their right to 
obtain partition as against the respondents. Persons possessed of only 
iimited interests in propeity, and only in small portions of it, could main¬ 
tain suits for partition against their oo-owners. Reference was made to 
Shamasoonderi Pebi v. Jar dine Skmner and Co. (1), Sundar v. Parbati 
(2), Padmamani Pasi v, Jagadamba Dasi (3), C7ma Sooniari Debt v, 
B enode Lai Pakroshi (4), Mayfair Property Company v. Johnston (8), 
GaML v. Oas^ell '6), Heaton v, D ear den { 7), and Hobson v. Sherwood 
(8). No doubt tbe appellants and respondents had different interests in 


(1) (1869) 8 13. L. «. App. 120; 

12 R, 1(10. 

i2, (1989) I. L. R. 12 All. 51, 56; 
h. R. Id I. A. 186, 193, 194. 

(3) (1871) 6 B. L. R. i84, 138. 


(4! (1907) I. L. R. 34 Oal. 1026. 1028. 

(6) [1894] l Oh. 60S, 612. 

(6) (1836) 6 8imon 648, 644. 

(7) (1662) 16 Beav. 147, 160. 

(8) (1841) 4 Beav. 184. 
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the land, bub bad the High Courb in bhis oase given nroDer nffunti fn *ii, a 
X °n of a Full Bench of bhe same High Courb in Hemadri Naih Khan apbil' u t 

ted S Sfhfr A' fch ® parbibion asked £or should have been gran- Joly is. 

ed, notwithstanding: that the interests were nob co-ordinate in degree - 

Having regard to [928] the terms and effect of the ekrarnuma dated' Pbivt 
6 th April 1896, bhe High Court should have held that the respondents 

° reco 8 Q * se the status of the appellants, and their olaim 37 0. 918=87 
should have been granted. I. A. 198=14 

DeGruyther, K.C., and S.4. Kyjfin, for the respondents (1), (2j, and nrfi ^ 
(3], contended thab the appellants had no inteiest in the land, of which 240^8 M l’ 

ey claimed partition, sufficient to enabie them to maintain that claim T. 228=20 m! 

as Between themselves and the respondents the appellants were substitu- L - J - 907 = 
ted lessees, as agreed between them on 6th April 1896. No recognition ' fi 9 q \°-7 Fr* 
as made at that time of the private arrangement between the appellants j. 1137*7 
ade on 16th March 1878. The respondents weie not bound to recognise I. 0. fl» 9 . 
transfer of the mokarari interest made in violation of the conditions ot 
0 lease, but, on the contrary, they were entitled to cancel the lease for 
reach of covenant, it was, therefore, a forfeitable and not a permanent 
ease, and the appellants had only a tenure of a limited oharaoter which 
ia not entitle them to demand partition. Reference was made to the 
engal Tenanoy Act (VIII of 1885), section 8S ; the Estates Partition Act 
engal Act V of 1897) section 3, sub-sections {5i and 1 7), and seotions 6, 

» fd and 99 ; and Bengal Regulation XIX of 1814 (Partition of Estates 
Paying revenue to Government), section 4. The English cases cited were 
°ot) applicable to the present oase : see Rally Dass Ahiri v. Monmohent 
uassee (2) and Abhiram Gosivami v. Shyama Charan Nandi (3). Before 
1 could be said they were applicable to India, it must be shown that the 
speoial Statutes on which those cases were deoided, 31 Hen. VIII, Chap. 

E and 32 Hen. VIII, Chap. 325, were made applicable. The appellants as 
essoes could not, it was submitted, compel a partition as against the res¬ 
pondents who were their lessors. Reference was made to Ridai Nath 
andyal v. l&war Chandra Sahu (4), Parbat% Charan Deb v. Ainud- 
een (5), Ruttunmonee Dull v. drojo Mohun Dull (6>, Lalljeet Singh v. 

Coomar Singh (7), [9i6] Shamasoonderi Dcbi v. Jar dim Skinner 
ana Co. (8;, Mukunda Lai Pal Chowdhry v Lehuraux (9 j, Oma Soondari 
Debt v. Benode Lai Pakrashi[iO) t Sundar v.Parbati[ 11) and Hemadri Nath 
Khan v. hamani hanta Roy (1) which, it was contended, was not decided 
on the present point. 

Kenworthy Brown replied commenting on the cases cited for the 
respondents and referring in addition to Story’s Equity Jurisprudence, 
seotion 648: Stephen’s Commentaries 15th Ed.,, Vol. I, page 241: Sriram 
Chakravarti v. Hari Narayan < Singh Deo (12), Bengal Tenancy Act (VIII 
of (1886), sections 3 and 5 : Fatteh Bahadur v. Janki Bibi (13) per Kemp 
J ; Barahi Debi v. Debkamini Debt (14), Ram Mohan Lai v. Alulchand 
Uo), Ram Charan v. Ajudhia Prasad (16), and Subburazu v. Venkatarat- 


I. L. R. 24 Cal 676, 588. 

ft’ mS h L * R ‘ 24 0al * 440 ’ 446 ’ 

(8; (1909) I L R. 86 Oal. 1003, 1016. 

} 18 66) 4 B. L. R. App. 57. (note.) 

a M * Oal. 677. 

6) (1874) 22 W. K. 883. 

(J) (1873) 12 B. L. R. 378. 

(8) (1869) 8 B. L. R. App. 120; 12 W. 
160 . 


(9/ (1892) I. L. R. 20 Cal. 379. 

(10) (1907) I. L. R. 34 Cal. 1026, 1028. 

(11) (1889) 1. L. R. 12 All 61, 56 ; L 
R. 16 I. A. 186, 193, 194. 

(12) (1905) I. Ij. R. 83-Cal. 54. 

(13, (1870) 4 B. L. R. App. 55. 

(14) (1892) I. Lj. R- 20 Oal. 682. 

(lfl) (1905) I L. R. 28 All. 39. 

(16) (1905) I. L. R. 28 All. 50. 
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nam (1). [ DeQruyther , K.C ., referred to the Bengal Tenanoy Aofc, 

sections 3 and 188.] 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal from the judgment and 
decree of the Liigh Court of Caloutta, dated the 5th May 1905, which 
reversed those of the Subordinate Judge of Gaya, dated the 4th February 

1904. „ 

The sole question for decision on the appeal is whether the appellants 

are entitled to partition of certain properties as against the opposing 
respondents. 

In order to dispose of this question, it is sufficient to deal very 
broadly with the facts. It is enough to say that the appellants are pro¬ 
prietors of a mokarari intorest in the properties in question, the opposing 
respondents being owners of a fractional share in the zemindari interest 
in the same properties. 

[9/7] In the Judgment appealed against it was held, in accordance 
with an earlier decision of a Full Bench of the same Court, that the faot 
of the party on one side of the dispute being in a lower grade of title than 
those on the other side was not necessarily a bar to partition. 

Their Lordships agree with the opinion of the Full Cenoh, in the 
caso referred to, that the right of partition exists when two parties are in 
joint possession of land under permanent titles, although those titles may 
not be identical. It is unnecessary for their Lordships to consider whether 
a right to partition exists in any other case, and they are desirous to 
avoid indicating any view upon any suoh subjeot. 

In the present case all parties concerned in the appeal have joint 
shares in the land, of course under different titles, and this has been re¬ 
cognised by the learned Judges whose deoision is under appeal. But 
tho c e learned Judges held that right of partition, whioh would otherwise 
have belonged to the appellants, the mokararidars , was lost by reason of 
the faot that their mokarari is liable to forfeiture in certain contingencies, 
and therefore is lacking in the permanenco of interest necessary to 
support a claim for partition. Their Lordships are of opinion that the 
distinction thus introduced oannot be supported. 

The title of the appellants is a permanent title, though liable to 
forfeiture in ovonts which have not occurred, and the rights incidental to 
that title must, in their Lordships’ opinion, bo those which attach to it as 
it exists, without reference to what might be lost in future under changed 
oiroumstances. 

Thoir Lordships will humbly advise His Majesty that this appeal 
should be allowed, and that the judgment and deoree of the High Court 
should be set aside and that of the Subordinate Judge restored with oosts 
jn the Court below. 

The opposing respondents will pay the oosts of the present appeal. 

Appeal allowed. 

Solicitors for the appellants: T % L. Wilson & Oo. 

Solicitors for the respondents : Brouqhton> Broughton & Holt. 
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Abatement of Rent. 

See Lease. 

Abatement of suit 

See Right to sue, 

Account, alteration of. 

See Forgery. 

Account, falsification of. 

See Forgery, 

Account, reopening of. 

See Attorney & Client. 

Accused, examination of. 

See Jury, Right op Trial by. 

Accused, liability of. 

See Dying Declaration. 

Acknowledgment of Receipt by fellow servant, for sum excee- 

ding Rs 20: See Stamp duty. 

Acquiescence. 

♦ Order of demolition of unauthorized erections—Disobedience to such 

order—Negotiations for compromise — Be-assessment of the whole 
premises , including the unauthorized portions, and receipt of 
rates and taxes for the same — Calcutta Municipal Act (Beng . ill 
of 1899] ss. 449, 580. Where, after the passing of an order of 
demolition under s. 449 of the Calcutta Municipal Act, negotia¬ 
tions have been going on between the person directed to demo¬ 
lish an unauthorized erection and the Corporation, the receipt 
of rates and taxes by the latter, on re-assessment of the whole 
premises, including the portions objeoted to, during the period 
of such negotiations, is not an acquiescence on their part in the 
continued disobedience to the order so as to disentitle them 
from proceeding with the prosecution for such disobedience after 
the failure of the negotiations. Lachmi Nabayan Mahto v. 
Corporation of Calcutta (1910] I. L. R. 37 Cal. 833 

Acquittal. 

Acquittal under s. 182 of the Penal Code—Subsequent complaint 
under s . 500, by ihe person defamed , in respect of the same state¬ 
ment—Subsequent prosecution not barred—Criminal Procedure 
Code (Act V of 1898} s. 403. An acquittal under s. 182 of the 
Penal Code in respect of false information contained in a peti¬ 
tion to the manager of an estate is no bar to a subsequent pro¬ 
secution for defamation under s. 500 of the Penal Code, on 
the same statements. Sharbekhan Gohain V. Emperor , 10 C. 
W. N. 85, distinguished. Ramse^ak Lal v. Mcneswab 

Singh (1910) I. L. R. 37 Cal. 604 • •• 

“ * Previous acquittal plea of — Acquittal of some accused charged 

with rioting , grievous hurt and murder—Liability of others to be 
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tried for the same off cnees—Prosecution story found to be false as 
to the grievous hwt and murder—Criminal Procedure Code tAct 
V of .898) 3.403. An aoquittal of some of the acoused on 
oharges of rioting armad with deadly weapons, grievous hurt 
and murder, is no bar, under s. 403 of tho Criminal Prooedure 
Code, to the trial of others conoerned in the same offenoes. 
Where the Sessions Judge was of opinion, at the original trial, 
tihat the proseoution story as to the manner in whioh the deoes- 
ed mot his death, did not represent the truth and aoquitted 
the aooused, though bo did not disbelieve the faot of a rioting 
having oooured, while one of the Assessors believed the whole 
story:— Held, that the High Court would not interfere with a 
pending proseoution against others for the same offenoes. Bishun 
Das Ghosh v. King-Emperor, 7 C. W. N. 493, distinguished. 
Kokai Sardar v. Mehek KhaN (1910) I. L. K. 37 Cal 680... 
Acquittal By Jury: 

See Reference io High Court. 

Act 1850-XV11I: 

See Protection of Judicial, Officer’s Act. 

1859 XIII: 

See Workmen’s Breach of Contract Act. 

1860 XLV: 

See Penal Code. 

1861 V. 

See Police. Act. 

1868 I: 

See Genhral Clauses Act. 

1869 IV: 

See Divorce Act. 

1872 -1 

See Evidence Act. 

1872—IX. 

See Contract Act. 

1878—X. 

See Oaths Act. 

1875— IX. 

See Majority Act, 

1876— VI. 

Sre Chutia Nagpur Encumbered Estates Act 

1877- 1. 

See Specific Releif Act. 

187 7-XV. 

See Limitation Act. 

1878- 1. 

Sec Opium Act. 

1878—XI. 

See Arms Act. 

1882 V. 

See Transfer of Property Act. 

1882 -XV. 

See Civil Procedure Code 
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Acts 1884-V. 

o oe S '%9?»t TIA Nagpur Encumbered Estates Act. 

1885—VIII. 

See Bengal Tenancy Act. 

1887—XII. 

oon (8 mt SGAI N. W P. AND ASSAM CIVIL COURTS ACT. 

1889— VII, 

See Succession Certificate Act. 

1 890-VIII. 

See Guardians and Wards Act 

1890— IX. 

See Railways Act. 

1894-1. 

See Land Acquisition Act. 

1897—X. 

See General Clauses Act. 

Act— 1898-V. 

See Criminal Procedure Code. 

1899-11. 

See Stamp Act. 

1908—V. 

See Civil Procedure Code. 

-VII. 

See Newspapers (Incitement to Opfbnces) Act. 




See Limitation Act. 

-XIV. 


_ See Criminal Law Amendment Act. 

Actionable claim: 

. See Assignment. 

Adjourned hearing: 

See Civil Procedure Code (Act XIV of 1882; S. S. 100, 108, 
157,158,622. 

Adjournment, Costs of : 

# See Commission. 

Adjournment of sale for Compromise : 

See Execution. 

Adopted Daughter: 

See Burmese Law. 

Adoption : 

See Burmese Law. 

See Hindu Law. 

Adoption by Hindu Woman : 

See Hindu Law, Adoption. 

Adoption of Daughter’s Son : 

See Hindu Law. 

Adoption: 

Valuation of suit—Svit to set aside Adoption — Munsif, jurisdic¬ 
tion of—Forum — Practice. — Aocordiag to a long-standing prac¬ 
tice, a suit to set aside an adoption is, for the purposes of juris¬ 
diction, incapable of valuation : and it is competent to the plain¬ 
tiff in such a suit to value the relief olaimed, and that valuation 
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determines the forum bo decide bhe suit. Aklemannessa Bibi 
v. Mahomed Batem , I. L. R. 3 1 Cal. 849, commented on. Jon 
Mahomed Mandal v. Moshar Bibi, I. L. R. 34 Cal. 352, 
referred to Pbahlap Chandra Das v. Dwarka Nath CHOSE 

(DIO)I. L. R. 37 Cal. 860 1140 

Addition of Parties: 

See Parties. 

Additions to Buildings : 

Sn Demolition of building. 

Admissions to Police : 

See Jury, right of trial by. 

Adverse Possession : 

See Grant. 

See Limitation. 

Adverse Rights in two capacities : 

See Landlord and Tenant. 

Advocate: 

See Stamp-duty. 

Affidavit: 

Practice — Grounds of belief—Civil Procedure Code (lot V of 1908), 
order XlXj rule 3— Jurisdiction Rehearing. The provisions 
of order XIX, rule 3 of the Code of Civil Procedure, must be 
strictly observed . every affidavit should dearly express how 
much is a statement of the deponent’s knowledge and how 
much is a statement of his belief and the grounds of belief must 
be stated with sufficient particularity. The Court has inherent 
jurisdiction to rehear a matter before the order passed by the 
Court at a previous hearing has been perfected. PADMABATI 

Dasi v. Rasik Lal Dhar (1909) I. L. R. 37 Cal. k j59 ... 772 

Agent, acceptance of bribe or commission by : 

See Principal and Agent. 

Agreement: 

See Contract, 36 Cal. 354 Setting abide Sale. 

Agreement between Husband and Wife. 

Se*. Divorce. 

Agreement, Breach of, to pay a certain sum. 

See Penalty. 

Agreement of Parties. 

See Execution. 

Alienation. 

See Hindu Law. 

-of Shebaitship. 

36 Cal. 975. 

-of Endowed Property. 

36 Cal. 1003. 

-Covenant restraining. 

36 Cal. 745. 

-by widow. 

See Hindu law. 

Alimony, Pendente lite. 

See Divorce 
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Alluvion. 

See Diluvian. 

Ancient document. 

See Hindu Law,—Endowment. 

Appeal. 

Bengal Tenancy Act (VIII of 1885) 53 . 1C6, 1094 Civil Procedure 
Code ( Act XIV of 1382) ss. 558, 560— Appeal from Order 
under s. 106 of the Bengal Tenancy Act , if lies to High Court. 
Section 588 of the Code of Civil Procedure does not apply to 
orders under s. 106 of the Bengal Tenancy Act. Held , further, 
that s. 109A, sub-s. (3) of the Bengal Tenancy Act limits the 
power of the High Court to the hearing of seoond appeals and 
not appeals from orders either under s, 558 or s. 560 of the Code 
of Civil Procedure. Mothur Chandra Majumlar v. Tara 
Sunkar Ghose , 7 C. W. N. 440, relied on. Mathura Nath 
RoyChaudhuri v. Basanta Kumar Chakravarti (1908) 
I. L. R. 36 Cal. 510 

See Jurisdiction. 

See Partition. 

See Receiver. 

Appeal, admission of. 

Hearing on date of filing —Pleader—Right to be heard—Practice in 
the mofussil—Criminal Procedure Code (Act V of 1898) s. 421 
a pleader ipr an appellant should not be called upon immediately 
on the filing of an appeal, to support it, but should be afforded a 
reasonable opportunity of being heard. If the appeal is nob 
admitted at once, and the Court desires to hear the appellant, 
before admitting it under s. 421 of the Criminal Procedure 
Code, he should be given the same notice, as is given to the 
Crown. Semble : the practice in the mofussil is to admit appeals, 
which are supported by pleaders, without any hearing, except on 
a question of bail ; the only cases, which are dealt with under 
section 421 of the Code, being jail appeals. RAMTOHAL 

. Dusadh v . Emperor (1909) I. L. R. 36 Cal. 335 

Appeal, additional evidence on : 

. Se 4 Appellate Court. 

Appeal by Petition. 

A , See Insolvency 

Appeal. 

Appeal from order dismissing suit under s. 102, Civil Procedure 
Code {Act XIV of 1882)— Suit in which two distinct claims were 
made—Claim to recover rr.onev paid to release attachment dis¬ 
allowed—Claim for damages for wrongful a'.tachmen , With¬ 
drawn-Non-appearance of plaintiff Improper P^edure \n 
dismissing suit for defaull-Bemand. The plaintiff appel ant) 
made two claims, one for money paid into C° uru 0 6 e< ‘ ~ , , . 

attachment property which he alleged he ha pu™ ! ' 

which had been attached as belonging to the De.h Cc bon 
Mills Company against which the defendant ( res f°°^° b j h ^. a 

decree *. and the other for damages for the ^ ron * ‘ d * 

As to the former claim, the District Judge ruled that the 
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payment was entirely voluntary and for plaintiff's own interests, 
and that his remedy is under ss. 69 and 70 of the Contraot Aot 
against the Delhi Cotton Mills, and I dismiss the case for 
recovery with costs. The case will proceed on the question of 
damages for illegal attachment.” Evidence was proceeded 
with on the claim for damages, and after unsuccessfully peti¬ 
tioning that a decree might be drawn up in respect of the 
dismissal of his claim to the mono/ paid into Court, and for 
T eave to withdraw his olaim for damages under s. 373 of the 
Civil Procedure Code (Act XIV of 1882), with liberty to bring 
a fresh suit, the plaintiff unconditionally withdrew from the 
claim for damages, but not from the claim to the recovery 
of the money paid. Subsequently, the defendant proceed¬ 
ed to give evidence upon the issues raised in the case, and 
eventually, the plaintiff not appearing, the District Judge dis¬ 
missed the whole case for default under s. 102 of the Code. On 
appeal to fche Chief Court, the majority of a Full bench of that 
Court decided that no app al lay from an order dismissing a 
suit under s. 102, and the appeal was consequently dismiss¬ 
ed ;— Held by the Judicial Committee, that after the decision 
of the District Judge adverse to the plaintiff on the olaim to re¬ 
cover the money paid, which ’eft no question as to that claim 
open in the Court of first instance, and the abandonment by the 
plaintiff of the claim to damages, there remained nothing in 
substance to bo tried ; and that the case was one not proper to 
be dealt with under s. 102. Without deciding (as being, there¬ 
fore, unnecessary) tho question whether an appeal would lie 
against a dismissal regularly made under that section, their 
Lordships remanded the oase to the Chief Court to decide the 
appeal on its merits. Kanhya Lal v. The National Bank 
of India (1910) I. L. R. 37 Cal. 426 ... 876 

Appeal, Valuation of. 

Court, fees Act (Vll of 1870) s 4, Sch. 7, Ait. 1, and Sch. 77, Art . 

17, cl. (6)— Valuation of appeal when no amount claimed , but 
liability of certain properties disputed —M emor and um of appeal 
Taxing Officer—Acceptance of ourt-fec by Deputy Registrar , 
finality of. Where the appellant in an appeal against a mort¬ 
gage decree does not dispute tho amount decreed, but raises the 
question of the liability of certain properties, the value of the 
appeal for tho purpose of the court-fees is the value of such pro¬ 
perties. Sch. II, Art. 17, cl. (Cr of tho Court-fees Act (VII of 
1870) has no application to such a case. Kesavarapu Rama - 
hrishna Reddi v. Kotta Kota Reddi , I. L. R. 30 Mad. 96, Bun- 
war* Lal v. Day a Zutiker Misscr , 13 C. W. N. 815, referred 
to. A memorandum of appeal was admitted by the Deputy 
Registrar of the High Court, and no question was raised as to 
tho sufficiency of tho oourt-foos, At the hearing of tho appeal, 
it was objected on behalf of the respondents that the court-fee 
was insufficient : —Held i that; there having been no decision 
under s 5 of the Act by the Taxing Offic r, who was the Regis¬ 
trar' of the High Court, it was open to tho respondents to raise 
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the objection at the hearing of the appeal. Eastwi Ckctti v. 
Deputy Co'lector. Bell ary, I. L. R. 21 Mad. 1369, referred to. 

Jugal Pershad Singii v. Prabhu Narain Jha. (1910; I. 
L. R. 37 Cal. 914. ^ 

Appella’e Court, direction by to add parties. 

See Remand 

Appellate Court. 

Taking additional Evidence on Appeal—Civil Procedure Code 
(Act XIV of 1882' s, 568 — Witnesses—Application for Probate — 
Examination of only some of the Witnesses in support of Will — 
Tender of others for cross-examination ~ Courts differing on ques¬ 
tion of fact on different Evidence—Presumption of Correctness of 
Appellate Ciurt, On an application to a Disbriot Judge for pro¬ 
bate of a will the evidence of three out of the six witnesses in 
support of it was taken, and then the applicant and two other 
witnesses were tendered for cross-examination, and the cavea¬ 
tors, on the ground that such a course was not in accordance 
with the practice of the Civil Courts,.declined to cross-examine 
them and their evidence was not given. The District Judge 
came to the conclusion on the evidence that the will was 
genuine and granted probate of it. On appeal the High Court, 
the parties consenting, took the additional evidence of the 
three witnesses under s. 568 of the Civil Procedure Code, and 
on a consideration of the whole of the evidence came to an 
opposite conclusion from that of the District Judge and dis¬ 
missed the application for probate : —Held that on a pure question 
of fact, the Courts having differed on what were not the same 
. materials, for deoisioo, the Judicial Committee would nob 
reverse the decree of the High Court unless they were satisfied 
it was wrong, and they were not so satisfied. An objection by 
. the appellants that in taking additional evidenoe the High 
Court had not acted in accordance with the provisions of s. 568 
of the Code of Civil Procedure, was disallowed as the appellants 
had without raising any objection at the time consented to the 
additional evidence being taken. JAGERNATH PERSHAD v. 

Hanuman Pershad (1909) I. L. R. 36 Cal. 833 

Arable land. 

See Assessment, Exemption from. 

Arbitration—Bengal Chamber of Commerce, arbitration by Rules 
Umpire , appointment of—-Effect of failure to appoint. The rules 
relating to arbitration under the Bengal Chamber of Commerce 
oontemplate the appointment of an Umpire before the Arbitra¬ 
tors enter upon the reference, and not upon a disagreement 
between them. Where the terms of a reference provide for the 
appointment of an Umpire before the arbitrators enter upon the 
reference, until the Umpire is appointed, the reference cannot 
proceed. Bright v. Burnell 4, Dow 756; Bates v. Townley 
1 Ex, 572, followed. Chooni Lal v. Madhorum, (1903) 

I. L. R. 36 Cal. 388 

Arbitration, reference to. 

See Contract. 
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Arbitration. 

IPrivate reference — Award—Reference by some of the disputing par¬ 
ties, effect of—Civil Procedure Code (Act XIV of 1882) s. 506. 
Upon a suit brought by the plaintiffs for recovery of possession 
of certain lands, the defence raised was that the plaintiffs were 
bound by an award which was made upon a private reference to 
arbitration, to which some of the plaintiffs and the defendants 
were parties Held, that the award was binding as between 
those plaintiffs and the defendants who were parties to the 

reference. Jamjnath Chowdb-ry v. Kailas Chandra 
Bhattacharjee (1909) I. L. R. 37 Cal. 63 

Area, Increase of. 


See Lease. 

Arrears of rent. 

See Putni Tenure. 

Arms Act (XI of 1878). 

S. 25, See Trespass. 

Assam Labour and Emigration Act (VI of 1901). 

S. 164. See Emigration. 

Assessment. 

Bengal Municipal Act [Beng. 'Ill of 1884) s. 116 —Civil Court , 
jurisdiction of—Ulna vires. Under s. 116 of the Bengal Munici¬ 
pal Act, the decision of the Objection Committee in matters 
regarding the amount of assessment is final, and the Civil Court 
has no jurisdiction to interfere in such matters. It can only 
interfere when the assessment is ultra vires. Manessur Dat v. 
The Collector and Municipal Commissioners of Chapra , I. L. 
R. 1 Cal. 409, referred to. Mavadip Chandra Pal v. Puma, 
nanda Saha , 3 C. "W. N. 73, and Kameshwc*r Pershad v. The 
Chairmen of the Bhahua Municipality , I. L. R. 27 Cal. 849, 

distinguished. Chairman, Municipal Board, Chaprv v 
Basudeo Narain Singh (1910) I. L. R. 37 Cal. 374 

Assessment, exemption from. 


Bengal Municipal Act (Beng. Ul of 1884) ss. 6. cL 3, 85— Arab 

^/rfing "'—Bengal Municipal (Amendment) Act , 
1894, 9 . 36. 1 he word 4 bolding ” in the Bengal Municipal \ c 
1884, is wide enough to cover .liable land, which is, therefor 
liable to be assessed under the provisions of the Act. M \h 

heb Aon v. Chairman of the Howrah Municipalit 
(1910) I. L. R. 37 Cal. 697 

Assessment of Rent by Collector 

See Chaukidari Chakran Land. 

Assessor, appointment of. 

See Bengal Municipal Act (Beng. Ill of 1884). 

Assignment—Claim for damages for breach of con tract- 
assignee to sue—Transfer of Property Act (IV of 1882), 
e), 130— " Actionable claim “ Mere right to suer n. oj 
for damages for breach of oontraot, after breaoh, is not 

aotionable claim ” within the meaning of seotion 3 of i 

Transfer of Property Aot, but a “ mere right to sue ” within t 
meaning of seotion 6 (e) of the same Act, and therefore oam 


Right 
ss. 3, 
A olai 
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be transferred. [Per Maclean G. .J, and Harington J., Fletcher 
J. dubUante.] Abu Mahomed v. S. C. Chunder (1909) 
. I. L. R 86 Cal. 345 

Attachment. 

See Dispute concerning land. 

Attachment before judgment: 

See Divorce 

Attestation 

Document, execution of—Attesting Witness 

jot (IV of 1882) s. 59 —Whether one . „„ _ 

deed can be treated as an attesting witness to the signature 
of the other—Purdanashin lady , whether an attesting witness 
should actvally^see the signoture made , or the mark affixed by. 
When a document is jointly exeouted by more than one person 
in the presence of each other, each executant cannot be treated 
as an attesting witness in respect of the signature of every 
other executant. For the purpose of valid attestation under s. 
59 of the Transfer of Property Act, it is not essential that the 
witnesses should actually see the signature made, or the mark, 
sale or thumb impression affixed, but it would be sufficient if 
the execution took place in the presence of the witnesses, 
although the executants were screened off from the gaze of the 
witnesses themselves. Sarur Jigar Begum v. Barada 

a .. . K ANTA Mitter (1910) I. L. R. 37 Cal. 526 

Attesting Witness. 

See Attestation 

Attorney and Client—Settled Account , re-opening of Accounts settled 
on basis of Ur taxed Bills-- Fiduciary Bela''i inship—Onus of 
Proof in Ti ansact ons between Attorney and Client — Indepen¬ 
dent Advice—Assignment of promissory Notes , validity of 
Pinal decreemeaning of—Contract Act (IX of 1872), s. 16 
Evidence Act (1 of 1872) s. 111. Where the plaintiff, a solicitor, 
had acted for the predecessor in title of defendants in various 
matters and had also from time to time advanced money to 
him and also received various sums on behalf of the plaintiff, 
and subsequently an account was settled on untaxed bills bet¬ 
ween the plaintiff and bhe said predecessors of the defendants, 
in which an independent solicitor acted for the same, and, as a 
result, at first a mortgage and then three further charges were 
executed in favour of the plaintiff, in a suit to recover the 
money due on these securities :— Held , first , that the mere 
existence of fiduciary relationship between attorney and client 
will not entitle the client to have a settled account, concluded 
by mortgage, re-opened unless sufficient cause be shown, i.e. t 
a prima facie case is made out that the bills are extortionate, 
or at any rate incorrect. Lawless v. Mansfield (1 Dr. & War 
5 57; 58 R. R. 303:) explained. Lambert v. Still (1894) 1 Ch. 

73, Morgan v. Higgins (1 Gif. 270.) and Blagrave v. Routh 
(8 Deg. M. & G. 620), followed. Secondly t that if .an 
attorney advises his client to take independent advioe 
and the client does so, it is not the business of the 

attorney to see that the new attorney is doing his duty diligently. 
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Thirdly, that seobion 16 of the Contract Act taken with section 
11 of the Evidence Act does not make it incumbent upon the 
attorney that, in order to prove bis good faith, he must prove 
that all the accounts on which the settled account is based are 
correct. Fourthly, that according to tho practice prevailing in 
the Original side of the High Court-, taxation of bills of solicitors 
is optional, and bills are often adjusted without such taxation. 

Manohvr Doss v. Bomanauth Law I. L. R. 3 Cal. 473, distingui¬ 
shed. Fifthly, if parties to a promissory note agree that, on 
the debtor executing a bond in favour of a third person the 
creditor would cancel the promissory note, the arrangement 
would be a perfectly valid contract although a promissory note 
is a negotiable instrument. Lastly, that where an order in 
preoise terms orders accounts to be taken it is a decree Coverji 
Luddha V. Murarji Punja I. L. R. 9 Bom, 183, nob^ followed. 
Rahimbhoy Hobibbhoy v. Turner I. L.R. 15 Bom. 155; L. R. 18 
I. A. 6, followed. SlIAMALDHONE DUTT V. LAKSHMI DEBI I. 

L. R. 36 Cal. 493 

Attorney's Retainer , How revocable—Civil Frccedure Cole (ilot XIV 
of 1882) ss . 2, 39— Continuance of Authority of Attorn 1 y — Bill 
of Costs —Cau^e of Action, accrual of — Limitation. An attor¬ 
ney’s robainer cannot bo rovoked by his client by a mere letter: 
it can be revoked only with the leave of the Court by a writing 
signed by tho client and hied in Court, as provided in s. 39 of 
the Code of Civil Procedure of 1882. In the case of an attor¬ 
ney’s costs the cause of action arises when tho work for which he 
was retained is completed, and limitation begins to run from 
that time. Coburn v. ColUdge [1897] IQ. B. 74 2, followed. 
Where the deoreo in tho suit for whioh the attorney was retain¬ 
ed, direoted that the client should personally pay to other par¬ 
ties certain costs to be taxed:—Held, tho attorney’s authority 
continued after judgment and covered the taxation of those 
costs, and tho retainer was not at an end until the issue of the 
allocatur. Lady de la role V. Dick, 29 Cb. D. 351, referred to. 
AtulChunder Chose v. Lakshman Chunder Sen (1909) 
I. L. R. 36 Cal. 609 

Auction Sale. 

Conspiracy. 

Auction purchaser, right of. 

See Incumbrance. 

Award. 

See Arbitration. 

Ayautuka Shidhana. 

See Hindu Law. 

“ Babuana ” Property, nature of. 

See Hindu Law. 

Bail 

Grounds for grant or refusal of—Remand to custody —Reasonable 
evidence of jmsoncr's guilt—Criminal Procedure Cede (ActV 
o/ 1898) ss. 344, 497 and 498.— Held per Mitral. Coxe J. 
disk.) that the main question for consideration in detei mining 
. matters of bail is whether there are reasonable grounds for 
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believing the accused guilty of the offences oharged, Other 
considerations must also arise in deciding this question, and 
one of these, whioh has always guided tha English and Indian 
Courts, is whether there are any grounds for supposing that the 
accused wculd abscond. Under s. 497 of the Criminal Procedure 
Code an accused should ordinarily be released on substantial 
bail until reasoaablo grounds are undo out for presuming his 
guilt. In re Johur Mull. 10 C. W. N. 1093, followed. If after 
a remand incriminating evidence is not adduced, and if the 
proseoutioD has already had sufficient time to adduce suoh 
evidence, the Court will reasonably conclude that such evidence 
is not forthcoming ah the time. It should then under s. 497, 
sub-s. (2\ release the accused on bail, whatever be the nature 
of the offenoe, though the preliminary enquiry should proceed. 
Manikam Mudali v. Quien, I. L R. 6 Mad. 63, followed. 
Whether there are reasonable grounds or not must be decide! 
judicially, that is bo say, there should be some tangible evidenoe 
on the record on which, if unrebutted, the Court can conclude 
that the accused mi?ht be convicted. The statement by a 
witness that he has seen a certain act of an incriminating cha¬ 
racter done by the accused mhht be sufficient. But if there 
he no evidenoe whatsoever, or evidence of a very flimsy cha¬ 
racter on the faoe of it, the inference will be, after a reasonable 
time has elapsed since the beginning of the enquiry, that there 
are no reasonable grounds for supposing the accused bo be 
guilty. The prosecution must however, have a fair opportunity 
of adducing evidence of a really incriminating nature. At all 
events, the first information report should indicate with suffi¬ 
cient exactness, the character of the evidence likely to be forth¬ 
coming. The detention cf an accused under trial is not 
intended to be penal, but its object is to seoure attendance. 
The gravity of the offence and some evidenoe of its perpetration 
by the accused will, however, justifb detention. JAMINI 

Muluck v. Emperor (1908) I. L. R. 36 Cal. 174 ... 

Gi'oun 7 s for granting or refusing--Remand to custody Cri¬ 
minal Procedure Code (Act V of 1898) ss. 344.497 and 498. 

In exercising its discretion under section 498 of the Criminal 
Procedure Code the High Court should nob confine its attention 
to the question'whether bhe prisoner is likely to abscond or not. 
Other circumstances also may affect the question of granting 
bail to accused persons oharged with crimes of a grave character. 

If a person is accused before a Magistrate of a non-bailable 
offence then, unless be considers that there are no reason a 0 
grounds for believing him to be guilty, the Magistrate mt ^. 
refuse bail, though he may be certain that the accused wi 
stand his trial. It is the right of an accused to demand that 
the charges against him should be tried without any unreason 
able delay, and such delay will dispose the High Court to gran 
hail. Where a police officer of superior rank deposed a e 
had evidence, which he believed, implicating the accused, and 
swore also to the truth of the firsb information, which alleged 
association of the accused in certain place: and stated a e 
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police bad in fcheir possession inoriminating correspondence 
between the acoussed and a secret society in Calcutta, it was 
held that there was sufficient evidence for a remand under sec¬ 
tion 344 of the Code, bub that there had been. unreasonable 
delay as regards the prisoners, who had been in custody for 
about six weeks, though not in the oase of those who were in jail 
for three weeks. Narendra Lal Khan v. Emperor, (1908) 

I. L. R. 36 Cal. 166 99 

High Court , jurisdiction of, to grant bail—Grounds of bail—Suffi¬ 
cient cauie for further inquiry into guilt of accused Undue 
delay—Taking cognizance—Application of special procedure to 
the case-Power of the Lieutenant-Governor—Criminal Proce¬ 
dure Code (ActV of 1898) S3. 190, 497, 498—Criminal Law 
Amendment Act ( XI7 of 1908) si. 2, 12, 14 (1). The power of 
the High Court bo grant hail “in any case' under s. 498 of the 
Criminal Prooedu e Code is not affected by Aob XIV of 1908, 
bub the Court ought in the exercise of its discretion, to take 
into consideration the limitation imposed by s. 12 of the latter. 

The High Court refused bail where it appeared from the reoord 
and the Magistrate’s explanation that there was cause for fur¬ 
ther inquiry into the c\so against the petitioner, and that there 
had been till then no undue dolay in the proceedings. Whore 
a police report of a dacoity was submitted to the Sub-divisional 
Officer of Diamond Harbour on the 24th April 1909, tho date 
of tho dacoity, and the cise was subsequently withdrawn by 
the District Magistrate to his own file, and on the 20th Janu¬ 
ary 1910 an order was made by the Lieutenant-Governor in 
terms of s. 2 of Act XIV of 1908, applying the provisions of 
Parb I to the oas &:—Eeld t that the latter Magistrate had taken 
cognizance and that the Lieutenant-Governor had power to make 
tho order. EMPEROR V. SoURtNDRA ROHAN ChUOKEBUTTY 
(1910) I. L. R. 37 Cal. 412 ... 867 

Power of Sessions Judge to grant bail in cases to which special proce- 
dure has been applied—Criminal Procedure Code (Act Vof (1898) 
ss. 497, 498— Criminal Law Amendment Ait (XIV of 1908) $s. 

12,14 (1). The power of tho Sessions Judge to grant bail 
under s. 498 of the Criminal Procedure Code is, in oases to 
which the provisions cf Parb I of Act XIV of 1908 have been 
applied by s. 2 thereof, abrogated by s. 14 of that Act Em¬ 
peror v. Lalit Kumar Cuatterjee (1910) I. L. R. 37 Cal. 

439 ... 884 

Bail-bond , forfeiture of —Bond for appearance before the Sessions 
Court —Production of the accused before such Court but not before 
the District Magistrate—Sureties, liability of—Bal. bond , tenns 
of—Criminal Procedure Code {Act V of 1898), s. 514. A bail 
bond providing only for tho production of certain accused 
persons boforo tho Sosslons Court on a certain date is oompliod 
with by the appearauo3 of tho accused beforo such Court on 
such date, and tho sureties are nob bound 'to produce them 
subsequently beforo the Distriot Magistrate. A bail-bond to pro¬ 
duce tho aoousod in &ho Sessions Court on ovary date fixed for the 
hearing of an appeal, or whenever required, is also complied 

1192 



GENERAL INDEX 


Bail.— (Conoid.) 

with by the attendance of the acoused during the hearing ; and, 
though a requisition might be made by the Court of Session for 
their subsequent production in that Court, the sureties are not 
bound to produce them thereafter before the District Magistrate. 
A bail-bond should contain a clear proviso for the production 
of the accused before the Court cr officer who is to take mea¬ 
sures to secure their surrender and to re-commit them to jail in 
terms of the warrants. General Buies and Circular Orders 
(Crin,inil) of the High Court, Chap. I, Rule 119, referred to. 
Behari Lal Chatterjee v. Emperor; Rash Behari Sen v. 
Emperor. (1908J I. L. R. 36 Cal. 749 

Bail-bond terms of. 

See Bail-bond, Forfeiture of. 

Bengal Act 1859—XI. 

S. 33. See Sale for Arrears of Revenue. 

-1868—VII. 

Ss. 8 , li. See Sale for Arrears of Revenue. 

-1870 VI: 

See Village Chaukidari Act. 

-1870—VI. 

S. 50. See Chaukidari Chakras Lands .. 

-1876-VIII. 

See Estates Partition Act. 

Bengal Act 1884 -III. 

See Bengal Municipal Act. 

-1885-1. 

See Bengal Ferries Act. 

—188a—III. 

See Bengal Local Self-Government Act. 

—1894-1V. 

See Bengal Municipal (Amendment) Act. 

-1895-1. 

See Public Demands Recovery Act. 

-1899— III 

See Calcutta Municipal Act. 

—1899 -III. 

See Calcutta Municipal Act Ss. 444, 574. 

Bengal Ferries Act, (Beng, I of 1885; 

Ss 6, 16 28. See Ferry. 

Local-self-Government Act (Beng. Ill of 1885). 

S. 140. See ENCROACHMENT. 

Bengal Municipal Act (Beng. Ill of 1884’. 

Ss. 6 ol. 3, 85: See Assessment, exemption from. 

Ss. 46, 112, U3, 114, and 351 A— Appointment of a paid 

Assessor at a meeting of the Commissioners mthin stx 
months jrom the dalof a lost amendment at a pro 
vious meeting, effect of—Assessment by such an 
firmed by the Appeal Committee, whether impeachable—Bute 
of the Model Buies unde* s. 35 1 A of the Act. a he question °f 
appointing a paid assessor under s. 46 of the Bengal Municipa 
Aob (Bengal. Ill of 1881) was raised at a meeting of Municipal 
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Commissioners, as an amendment to a substantive motion : the 
amendment was lost; but the same question was again raised as 
a substantive proposition within six months from the date of 
the first meeting : the proposal being carried an asses^r was ap- 
pointed who revised the assessment of the plaintiff. The plain¬ 
tiff applied for a review under 8. 113, tbut the assessment was 
confirmed under 8. 114 of the Aot Held, that the appointment 
of the paid assessor was not ultra vire>, inasmuch as the subject 
of the appointment of an assessor had not been finally disposed 
of at the first meeting, and therefore its reconsideration was 

permissible : and that, whether the assessor was or was not 

legally qualified to make any assessment, the validity of such an 
assessment, when once confirmed by the Appeal Committee 
under S. Ill of the Act, could not bo impeached. CHAIRMAN 

of Chittagong Municipality v. Jogesh Chandra rai 
(1909) I. L. R 37 Cal. 44. 
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64 


S. 116. Ses Assessment 

Bengal Municipal (Amendment) Act, 1834. 

S. 36. See Assessment, exemption from. 

Bengal Survey Act (Beng. V of 1875). 

S 41 See Dispute concerning land. 

Bengal Tenancy Act (Vlll of 1885). 

Ss. 50, 106. Presumption as to amount of rent—Permanent tenure. 
The plaintiff’s predecessors held a tenure from long before the 
Permanent Settlement at a rental of Rs. 4-8-0. In 1881 the 
tenure was rplit up into two tenancies bearing a rental of Rs. 
2-4 0 eaoh. In the Record of Rights of 1906 the tenure was des¬ 
cribed as not hold at a fixed rent. The plaintiff brought a suit 
under s. 106 of the Bengal Tenancy Aot claiming the tenure to be 
a permanent one, and the rent as fixed in perpetuity : Haid, that 
the old tenure did not still exist in the shape of the two new 
tenancies, the land held by the renuro-holder being affected by 
the division, under ol. (3) of s. 50 of the Bengal Tenanoy Aot. 
Udoy Chandra Karji v. Nripendra Narayan Bhup 
(1909) I. L. R. 36 Cal. 287. 

Bengal Tenancy Act (Vlll of 1885). 

S. 85. See Superior Landlord. 

Bengal Tenancy Act (Vlll of 1885). 

Ss. 106, 109 A. See Appeal. 

Bengal Tenancy Act (Vlll of 1885). 


S. 29. See Lease. 

Bengal Tenancy Act (Vlll of 1885). 

S. 170. Decr.e for arrears of rent due on two holdings — Claim, whether 
maintainable—Civil Procedure C'd* Act (XIV of V 82) s. 278. 
Section 170 of the Bengal Tenancy Aot (VIII of 1885) do s not 
apply to a deoroe obtained by a co-sharer landlord fci his 
share of rent in respect of two holdings : and that, therefore, 
when the holdings are attached in exeoution of such a decree a 
claim under s. 278 of the Code of Civil Procedure is main¬ 
tainable Hriday Nath Dass Chowdhry v. Krishna Prasad 
Sirkar, f. L. R. 34 0al. 298. 11 0. W, N. 497, and 
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Baikanfa Nath Roy v. Thakur Debendra Nath Sahi 11 C W 

am-LuFS-c *™. DiSDBI ‘ EAMAM 

Bengal Tenancy Act (VIII of 1885) 

Ss. 22 cl. (2) 159, 160 cl (g) S?e Landlord and Tenant, 

S 23. See Landlord and Tenant. 

S. 29. See Landlord and Tenant - Enhancement of rent. 

Ss. 29, 30, 32, 39. See Landlord and Tenant. 

Ss 43. 108. See Landlord and Tenant. 

8. 65. See Putni Tenure. 

S. 149. See Interpleader. 

as amended by Bengal Acts III of 1888 and 1 of 1903 

Ss. 50, 105, 115. 

See Landlord and Tenant. 

Bequest for Establishment of an Idol : 

See Hindu Law—Will. 

Bequest to a Charity : 

See Will. 

Betia Raj, gifu by 
See Title 
Bias. 

D ., See Transfer of Criminal Case. 

Bid under Misapprehension. 

^ See Sale. 

Bill of Costs. 

See Attorney and Client. 

Bill of Exchange. 

Return of bill by indorsee to drawer — Re-indorsement , whether 
necessary — Drawer’s right of action against acceptor. A bill of 
exchange drawn by J. & Co. to their order was accepted by S. 
and was endorsed by J. & Co. to C. who discounted the bill. The 
bill was presented at maturity and was dishonoured, where¬ 
upon C. debited J. & Co.’s acoount with the amount of the bill, 
and returned the bill to them, but without re-indorsement. 

On an action by J. & Co. against S. on the bill, Held , that 
the drawers had the right to sue the acceptor on the bill, by 
virtue of being a party to the bill and as suing on the contraot 
contained in the Bill between themselves and the acceptor. 

Jameson & Co. v . Scott (1908) I. L. R. 36 Cal. 291 ... i 

Bonafides. 

See Trespass. 

Bona fide Purchaser. 

n Hindu Law—Endowment. 

ond for Appearance. 

See Bailbond, forfeiture of. 

°ond, forfeiture of. 

See Surety bond. 

Breach of Contract. 

See Contract. 

See Principal and surety. 
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Breach of Contract Concld.) 

workmen's Breach of Contract Act. (XIII of 18591 s. 1 

Breach^* Contract before complete performance. 

See Damages, measure of. 

g Qal 

See Opium illegal possession of 

Bribe. 

See PRINCIPAL AND AGENT. 

Building and Residential Lease 

See Landlord and Tenant 

Bye-law, infringement of. 

See Encroachment 

Bye-laws, validity of. 

See Prosecution 

Burmese Law. .. 

Adoption -Evidence of adoption-Ad-dt niece gaming to 
V be adopted daughter of childleis unolc, oad entitle* to 
estate-Proof o! publicity of relationship and notoriety Mental 
—Inferences from past statemonts and conduct. According to the 
law of Burma, by which no formal ceremony is necessary to 
constitute adoption, the faot of adoption can either be proved as 
having taken plaoo on a disbinot and specified occasion,or may be 
inferred from a course of conduct which is inconsistent with 
any other supposition. Butin either case publicity must be 
given to the relationship, and the - mount of proof of publicity 
required will bo greater in cases of the hitter category when no 
distinct occasion can be appealed to. In tho oase of a ohild leav¬ 
ing its natural p k rents and being brought up in the house of 
another person who treats it as a father would a ohild, the in¬ 
ference of the relationship existing, and the publicity of the rela¬ 
tionship may naturally he drawn from the faot of the lives of 
the parties, apart from their verbal statements. Bub m the Oise 
of an adultadopbion where tho inferences to be drawn from 
“bringing up” are neoessarily absent, it is especially requisite to 
insist on adequate proof. In this case an orphan adult nieoe claim¬ 
ed tho estate of a childless unole with whom it was only natural 
she should live on the ground that she had been taken by him as 
his adopted 'daughter when she was over 80 years of age, the evi¬ 
dence of the publicity of the relationship alleged depending upon 
the testimony of the claimant horself and the statements of 
the decoased unole spoken to by witnesses, and the oonsequenoe 
of upholding the adoption being the disinherison of those en¬ 
title to succeod :— Held, that the evidence was not sufficient to 
establish the adoption. Where parties might have prooluded the 
raising of subsequent questions by means of *n aofcual, though 
not ceromoniil, adoption in the presence of witnesses, and 
they had not done so, hut had left the faot of adoption bo be 
inferred from past statements and oonduot, adequate proof of 
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publicity and notoriety of the relationship should bein-isfe fl d „„ 
Maywet v. MA Me, .1809) I. L. R. 36 Cal 97R d 

Calcutta Municipal Act ''Beng. Ill of 1899) 

Calcutta Corporation - Man lamus action for- Calcutta TUunirir,nl 

wh fo7' UI 0/ 18 " j ' S? ‘ 9 ’ U ' 95 ’ 371 ' 375 - 377 —Corporation 

Z of (1877 Tir TU ' re0t maS ° nrV bl - ildin 0-Specific Belief 

MunicinM Ant Ther9 ' S D °. provision u °der the Calcutta 

Municipal Act, either express or implied, which gives the Cal- 

outta Corporation any control over the General Committee in 

Se atte Th P Ch fiCally d ? ieg M ed by thQ Act t0 fche General Commit- 

submitted ,“! ! rD3BD baS th f nghfc 60 rejoct approve any plan 
submitted, and an appeal may be made to the General 

wTsdW- 60 f Wh ° S0 d6C1Sicn iS tiDal The Corporation has no 
Jurisdiction to approve or reject any plan. No action in the 

nature of a mandamus lies against the Corporation to compel 

them to approve any plan for making additions or alterations 

to buildings The Plaintiffs remedy in such a case is against the 

general Comnnttee or Chairman under section 45 of the Specific 

ehef Act. Bholaram Chowdhry v. The Corporation of 

Calcutta (1909) I. L. R. 36 C,l. 671. 

q!' a.-,(? ) > 391 > 449 - See Demolition of building. 

'1^> 4 ^0 (3), 574 'o), 631— Notice to remove fixture — Dis¬ 
obedience of requisition—Application by General Committee to 
Magistrate for removal of fixture—Criminal prosecution for 
offence not instituted - Limitation of time for criminal prosecu- 
Section 631 cf fche Calcutta Municipal Aoft applies only 
o a criminal prosecution instituted fgainst a person under 
s. 574 (cj for non-compli6nce with a requisition under s. 341 {!) 
in the regular way, that is, in complaint as defined in s. 4 of 
he Criminal Proceduie Cor e, and not to a proceeding taken 
under s. 4 50 (3) by fche Magistrate rn fche application of fche 
Oeneial Committee in respect of such non-corrpliance. Sarat 
Chandra Mukerjee v. The Corporation of Calcutta, 
(1910) I. L. R. 37 Csi. 384 
444, 574. See Joint Penalty. 
as. 449 , 580. See Acquiescence. 

as. 559 (18;, 561 (l), 631; See PROSECUTION. 

'-ause of Action, 

See Conspiracy. 

^ause of Action. 

See Hindu Law. 

See Waiver. 

-Accrual of. 

See Attorney & Client. 

Cause of Action. 

See Malicious Prosecution. 

Caveat emptor, doctrine of. 

See Sale in execution of decree. 

Central Provinces Land Revenue Act (XVIII of 1881). 

‘ 5Si 112, 138. See Lambardar. 
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Certificate of Sale. 

Revenue Court, jurisdiction of—Public Demand* Recovery Act (Beng. 

1 of 1S95) ss. 12, 15,17, 24, 26—S 'ale by Collector, uktU deposit 
in treasury—Sale by Revenue Authorities without jurisdiction— 

Validity of sale again. t bona-fide pmchawr without notice — 

Whether civil suit lies to set,aside sale—Speculative Purohaier 
— Hardship. A certificate whioh has been properly made for 
a: rears actually due can be cancelled or modified only on the 
giound that the amount stated was either never due, or, if 

due, bad been paid before the oe^tifioate was made; and ss. 12 
and 15 of the Publio Demands Recovery Aot do not apply 
when bhe sale is held without jurisdiction, the amount due 
under the'oertlfiorte having been pud before the sale. When the 
sale was held by the Revenue Authorities without jurisdiction, 
it cannot be treated as one made under the provisions of the 
Publio Demands Recovery Aob, and may consequently be chal¬ 
lenged by a oivil suit without recourse to procedure provided 
by the Act. Balhishcn Das v. Simpson, I. L. R 25 Cal. 833 
Baijnath Sahu v. Laid Sital Prjsad, 2 B. L. R. 1 (F. B.) ; 10 
W. R. 66 (F. B.), and Hakhoo Sing v. Bunisdhur Singh, I. L. 

R. 25 Gal. 876, followed. Whero * sale has tak*n place on bhe 
basis of a satisfied judgment, the satisfaction of whioh has been 
oertified to the Court, the sale is void and ineffectual to pass 
any tiblo even bo a bana-fidc purchaser for value without notice. 

A Certificate Offioer has authority to sell only so long as the 
certificate remains unpaid, and a duty is cast upon him by law 
bo enter satisfaction as soon as payment has been made. Rewa 
Mahton v. Ram Kishen Singh , I. L. R. 14 Cal. 18 ; L. R. 13 I. 

A. 106, Mothura Mohun v. Akhoy Kumar , I. L. R. 15 Cal 557 
and Yellappa v. Ramichandra , I. L. R. 21 Bom. 463, distin¬ 
guished. No oase of hardship arises whore a person with eyes open 
makes a speculative purchase of a valuable estate for a nominal 
price. Baijnaih v. Ramgut, 5 C. L. J. 687, affirmed by the 
Judioial Committee, I. L. R. 23 Cal. 775, followed. JANAK* 
dhari Lal v. Gossain Lal Bhaya Gaywal (1909) I. L. R. 

37 Cal. 107 ... 679 

Charge. 

Jury - Seals of Charge—Contents of, and time of recording heads of 
charge—Misdirection of Jury—Omission to read whole of the 
depositions of witnesses—Omission to direct Jury to draw a “pr<* 
sumption ” against the prosecution , when certain witnesses were 
not called - Direction in rioting cases - Oral proof of statements 
by witnesses to the police—Criminal Procedure Code (Act V of 
1898) ss. 162, 297 and 367- Circular Orders of the High Court, 

Chap, 1, Order 59 —Evidence Act II of 1872) s. 114, Ill.'ig) and 
s. 157— Indian Penal Code [Act XLV of 1860) as. 141 and 
3021149. It is not necessary that the heads of charge to the Jury 
should be reduced to writing bofore delivery of the chargo, bub 
they ought to be written as soon as possible thereafter and 
when the facts are fresh in the Judge’s mind. The heads of 
oharge should represent with absolute aoouracy bhe substance 
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of the charge, and be suoh as to enable the High Court on 
appeal to see distinctly, whether the case was fairly aud pro 
perly placed before the Jury. Circular Orders 0 /the High 
Court, Chap. I , Order 59, referred to. It is not incumbent on 

U ' T ^ 9 bo r ? ad fche who1 ^ the depositions of the witnesses 
to the Jury. It is enough that references have been made to 
them so as to sufficiently attract their attention to them la is 
not necessary that the Judge should direct the Jury ' in so 
many words, that the omissbn of the prosecution to call oertain 
witnesses raised a presumption” under the Evidence Aot 
0 1872) s. Ill, HI. ip), that their evidence would be 

unfavourable to the Crown, if he has pointed out that the Jury 
might properly draw any inference they pleased from suoh 
omission. Section 141 of the Penol Code is sufficiently 
explained to the Jury, if the judge has told them that, if five per¬ 
sons go in a body with ohe common objeot of murdering a man, 

and if he is killed in the prosecution of the common objeot' 

then, no matter who struck the fatal blow, all are equally 
guilty of murder under ss. 302/114 of the Penal Code. Section 
162 of the present Criminal Procedure Code prohibits the use 
of the record of the statement of a witness taken under s. 161 
as evidence, hut does not override the general provisions of the 
Evidence Act as to proof of suoh statement by oral evidecoe, 
and suoh statement is admissible und -r s. 157 of the Act in 
oorroboration of the evidence of the witness given at the trial, 
The proviso to s. 162 of the present ^ode is oonfined to, and 
is for the benefit of, the aocused. Q teei-E rpress v. Bhatrab 
Ghunder Chuokerbutty , 2 C. W. N. 702, distinguished. Em¬ 
peror v. Naragan Raghunath Patkt, I. L. R. 32 Bom. Ill per 
Beaman J., dissented from. Reg. v. Ottamohand Kapurchand, 

11 Bom. H. C. 120, and Empress v. Kn.li Churn Chunari, I. 

L. R. 8 Cal. 154, referred to. Fanindra Nath Banerjee v 
Emperor (1908; I. L. R. 36 Cal. 281 

Charitable Intention, 

Sei Will. 

Charter Act (24 & 25 Viet, c. 104) 

S. 15. See High Court, Jurisdiction of 

Chaukidari Chakran Land. 

Village Chaukidari Act {Bengal VI oj 1870) s. 49 —Assessment of 
rent by Collector—Bight of landlord to claim fair and 
equitable • ent. The right; of a landlord fco claim rent, when 
making a settlement; of resumed chaukidari chakran lands 
with a pubnidar ; is not restricted to the amount of assessment 
made by the Collector under s. 49 of the Village Chaukidari 
Act (Beng. Act VI of 1870), he is entitled fco claim a fair and 
equitable renfc. Hart Narain Mozumiar v. Mukund Lai 
Mundal, 4 C. W. N. 814, and Kazi Ncwnz Ehoda v. Bam 
Jadu Dey , 1. L, R. 34 Cal. 109 ; 5 C. L. J. 33, refe-red fco. 
Gopendra Chandra Mitter v. Taraprassanna Mukerjee 
(1910) I. L. R. 37 Cal. 598. 

Bengal Act VI of 1870 s. 50— Resumption and transfer by Govern- 
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ment—BiQhti ofpatnidars end darpatnidars—Suit for recovery 
of khas po!session—Frame of suit—Specific performance of 
contract -Landlord ani Tenant. Where ohaukidan ohakran 
laods had been resumed by the Government and settled under 
s 50 of Benga' *ct VI of 1870, with a zemindar who had created 
a patni under whioh there was a dar-patni and who made a 
raiyati settlement, and the dar-patnidars brought a suit against 
the zemindars for kh .s possession of the lands and for the 
execution of a deed of transfer, on the allegation that the zemin¬ 
dar had transferred his rights in the said lands to the patnidars 
and the patnidars had similarly transferred all tbeir rights, 
subject, of oourse to the rayment of the respective he^d rents:— 
Held, that the joining of the two prayers for execution of a 

deed of tracer and for recovery of possession was in no way 

repugnant to any rule of law. Nothu t'andu v. Budhu Bhika, 
I L. R. 18 Bom. 537, and Narayana Kavirayan v. Kand <aam» 
Goundan , I. h. R. 22 Mad. 24, referred to. Ran JIT Singh v. 
Kalipasi Debi (1909) I. L. B. 37 Cal. 57 


Cheating. . 7 , 

Evidence—Obtaining by false representation money as pretended 

security for appointment to office Admissibility of proof 
of previous and subsequent similar but unconnected trans¬ 
action as evidence of dishonest intention on ihe occasion in 
question— Part of a systematic series of similar fraudulent 
transactions —Evidence Act (I of 1872), s. 14, Expl. (1) 

III us. (o) ; 15 Illus —(a) On a charge against the accused of 
cheating by falsely representing that he was the dew an of an 
estate and could procure for the complainant appointment to 
the vacant post of manager to the estate and thereby obtaining 
a sum of money as a pretended security deposit, evidenoe of 
instances of similar but unconnected transactions with other 
persons, before and after the date ' of the offence charged, is 
admissible, under ss. 14 and 15 of the Evidonoe Act, not to 
establish the factum of the offence but to prove that the trans¬ 
action in issue was one of a systematic series of frauds, and 
that the intention of the accused on the particular oooasion in 
question was dishonest and fraudulent. Explanation (1) and 
Illus. (o) to s. 14 of the Evidence Act tender facts showing the 
existence of a state of mind relevant only if they establish that 
such state of mind existed in reference to the particular matter 
in issue. Section 15 >s an application of the general rule laid 
down in s. 14, and the words of the section as well as of Illus. 

(a' show that it is not necessay that all tho acts should form 
parts of one transaction, but that they should be parts of a 
scries of similar occurrences. Big v. Unit Bell C. C. 280, 
discussed and distinguished. Queen V. Francis L. R. 2 C. C. 

R. 128, Reg. V. Bhoies (1899) 1. Q. B. 77, Beg. v. Ollis 
(1900) 2 K. B. 758, Rex v. Wyatt (1904) 1. K. B. 188, Bex V. 

Band (1906) 2 K. B. 389, Makin V. Att-Gtn. for Hew South 
T Yal's (1894) A. C. 57 and Queen Empress v. Vajxram I. 

L. R. 16 Bom 414, followed. Emperor V. Debenpra 
Prosad (1909). I. L. R. 36 Cal. 573 ... 337 
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Childless Widow, property of. 

ru ^ ee J? INDTT Law—-Ayautuka Stridhan, 

Lhota Nagpore Landlard and Tenant Procedure Act 

52* 68 fi7 0/ 18 / 9 77 °" a ™ endei by Bengal Act V of 1903, ss. 44A, 
„J.- 68 ’ 6 J a "! 77 -Previous suit for rent, struck off under 

seoiion 62— -Whether subsequent suit within six months main- 

tamabU^ Held by Caspers* J. Seobion 62 of bhe Chota Sre 

A/i a A d ? r i,u and . Tenanb Procedure Aob is nob controlled by seobion 
4A of bhe said Acb. When a renb suit is dismissed under the 

nrsb olause of seobion 77, read with section 62, of bhe Aob 
another suit for bhe same renb is maintainable within bhe period 
°t six months. Held by Coxe J. tbab such a suit is nob maintain¬ 
able by virtue of section 44A of the Acb. Karma Uraon 

Chur La d AIK DEBI DaYAL Singh > (l908, » 36 Oal. 115 


r . • w!. Landlord and Tenant. 

Uvil Court, jurisdiction of. 

S$e Assessment. 

Oivil Procedure Code (Act XIV of 1882), ss. 100, 108, 157, 158, 622 
Adjourned hearing— Ex-parbe decree—Revival of c se. Where 
a suib was decreed ex parte on bhe adjourned day of hearing 
after taking evidence in bhe oase. Held , *h».t bhe order was 
passed under section 100 read with section 157 of bhe Civil 
Procedure Code. Held t further thsb bhe order could be set aside 
on an application under seobion 108 of bhe Civil Procedure 
Code. Mariannissa v. Bamkalpa Goram I. L. R. 34 Cal. 
235, and Cooks v. 7 he Equitable Coal Gompann , 8 C. W. N. 621, 
followed in principle. Sitara Begam v. Tulsi Sin^h, I. L. R. 23 
All. 462, distinguished Nagendra Kumar Basu v. Narin 
Manual, (1908) I. L. R. 36 Cal. 189 
5 s * 2 3 9- See Attorney and Client. 

13, 25. See Jurisdiction. 

^s. 48, 280, 534. See Limitation Act, Sch. II Art. 180. 
os. 156, 389, 390. See Commission. 
gs. 244, 311. See Execution. 

Ss. 244, 311. See Sale. 

Civil Procedure Code (Act XIV of 1882), ss. 295, 244, 622-Bateable 
distribution—Different judgment-debtor3—Appeal against order 
under s. 295, if less—Jurisdiction of High Court to interfere 
under s. 622. An order under S. 295 of the Civil Procedure 
Code passed as between parties who are nob bhe s-ime as in bhe 
decree, in execution of which assesbs were realized under s. 295, 
is nob a decree under s. 244, and no appeal lies against bhe 
order, and the order of the District Judge on appeal, setting 
aside the order of the Munsif, is without jurisdiction. Held 
further , that when an order is wholly without jurisdiction, the 
High Court should interfere under s. 622. Goyiesh Das Bagria 
v. Shiva Lakshman Bhakot I. L. R. 30 Cal. 583, nob applic¬ 
able, Bamastoamy Chettiar v. Orr, I.L.R. 26 Mad. 176, followed. 
Dayaram Jagjivan v. Govardhondas Dayaram I. L. R. 28 
Bom. 458’ distinguished Prosunno Kumar Sanyal v. Kalidas 


Page 
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Civil Court Jurisdiction of.— (Conoid.) 


Page 


Sanyal, I. L. R. 19 Cal. 693; L. R. 19 I. A. 166, referred to. 
Jagadish Chandra Shaha v. Kripa Nath Shaha (1903) 
I. L. R. 36 Cal. 130 

Ss. 434, 311. See Setting asede Sale, 

S. 276, 

S. 306. See Sale, 

Ss. 371, 582. See Legal Representative. 

S. 424, See TRESPASS. 

S. 492— Execution of decree-—opplioption to a Civil Court for stay of 
sale in execution o) a decree of a Btvenue Court. The Revenue 
Courts are Courts of Civil Judicature within the meaning of the 
Civil Procedure Code, in that their decrees when transferred in 
the regular Courts are to be treated in all respects as if they 
were passed by a Court of Civil Judicature. Held , therefore, 
that an application under s. 492 of the Code of Civil Procedure 
for stay of sale in execution of a decree of a Revenue Court in a 
suit under s. 93 of Aot XII of 1881, can be entertained by a 
Civil Court. Onkar Singh v. Bhup Singh I. L. R. 16 All. 
496, dissented from. RAM LOCHAN SlNGH v. Beni PRASAD 
Kumri (1908) I. L. R. 36 Cal. 252. 

Ss. 503 Cl. (bj. 588 Cl. (24) : See Receiver. 

Civil Procedure Code (Act XIV of 1882). 

Ss. 558, 560. See Appeal. 

S. 562. See Partition. 

S. 568. See Appelate Court. 

S. 578. See Misjoinder of Causes of Action. 

Civil Procedure Code (Act V of 1908). Order XXII, Rule 1. 

See Right to sue, Survival of. 

Civil Procedure Code (Act VIII of 1859) 

S. 259. See Under Tenure, Sale of. 

-Ss. 32, 52, 582. (Act XIV of 1 882) 

See Parties, 

S. 43 See Mortgage. 

S. 109. See Appeal. 

S. 108, See Right of Suit. 

S. 291. See Mortgage. 

Ss. 313, 315, See Sale in Execution of degree. 

Ss. 470, 474, 578. See Interpleader 

S. 506. See Arbitration. 

S. 564. See Remand. 

S. 635. See Practice. 


-(Act V of 1908) Order XXXIV 

See Mortgage. 

S. 24. Sci Execution op Decree. 

Ss. 36, 37 &re Power-of-Attorney 
S. 115 Sec High Court, Original Side 
S. 115. See Sanction por Prosecution.' 
Ss. 119, 199. Sec Practice. 

S. 148 See Practice. 

S. 152 See Practice. 

O. XIX, r. 8 See Affidavit. 


Jurisdiction. 
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Civil Procedure Code— (Conoid). 

s'SVliyim PE ^ A « L o° DE (AcxSLV op I860) - 

CM sK PaSe„™ ] of " 6 ' 6 s " 

Collector, Sale by 
Collusion 

See. Diorce. 

Commission (Secret.) 

Sei Principal and agent. 

ommission -Practice—Evidence taken on comm seion,when evidence 

th«M t 7 Pr ? G /‘° e ° H ike °'^ inal Side of the High Court and 
hrn M °^ US ) L CoUTt ? ~ When °ourt may grant time and adjounrn 
Xrv °f Adjournment—Civil Procedure Code (Act 

XIV of 1882), M . 156, 389, 390. Where a commission 
was duly executed and returned together with the evidenoe 
caicen under it to the Court which issued it and formed 

part of the record of the case uuders. 389 of the Civil 
^ooedure Code (Act XIV of 1884, and where the 
ciroumstances mentioned in s. 390 of the Code, which would 
exclude the deposition from being read as evidence in the suit 

h? n ^/r b that regard being had to the practice of 

ne Mofussil Courts, which is not only perfectly oensistent but 
also in strict accordance with the provisions of the Civil Proce¬ 
dure Code, it is not neoessary to tender the evidence taken on 
commission formally at a trial, to make it evidenoe in the case. 
:" n Gobindo Ghowdhuri v. Shashmdra Chandra Chowdhun 
I. L.U. 35 Cal. 28, followed. Dwarka Hath Dutt v. Gunga Dayi 
T ^ pp * Ni&tarini Dassee v. Nundo Lall Bose I. 

jr'* R. 26 Cal. 591 Kusum Kumari Roy v. Satya Ranjan Das I. 
L*. R. 30 Cal. 999 and Striuhers V. Wheeler 6 C. L. R. 109 
referred to. Where the Court made an order for adjournment 
conditional upon the immediate payment of costs :—Held, that 
although s. 156 of the Civil Procedure Code (Act XIV of 1882) 
gives the Court ample discretion as to the particular directions 
to be given in the matter of costs, an order ought not to be 
made conditional upon immediate payments of costs, without 
sufficient opportunity being given to the plaintiff to enable him 
to carry out the order of the Court and to produoe bis evidence. 
-Dhanu Ram Mahto v. Muri Mahto, (1909) I. L. R. 36 

Comm* °- al 566 

Hussion on sale of Mortgaged Property, 

^ctfAL Assignee. 

^ominitment. 

Right of the accused to cross-examine the 'prosecution witnesses , 
a nd to produce defence evidence before commitment—Power 
of Magistrate to commit at any stage o/ the case — Juris¬ 
diction of the High Court , os a Court of Revision to quash a 
commitment made to it in its Original Criminal Jurisdiction 
“ 7 “ Criminal Procedure Code {Act V of 1898), ss. 208, 215 and 317. 
Section 347 of the Criminal Prcoedure Code cannot be read as 
subject to s. 208, so as to render it imperative on a Magistrate, 
after he has decided to commit the casetto the Sessions, to allow) 


Page 


333 
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Commitment. — [Concli.) 


Page 


tho aocused to cross examine the prosecution witnesses and to oall 
witnesses in his^defence. Where, therefore^the aocused did nob 
cross-examine the prosecution witnesses immediately after their 
examination-in-chief, but applied to the Magistrate, after the 
dose of the prosecution, to cross examine them and to examine 
defence witnesses -.—Held, that the Magistrate was justi¬ 
fied under s. 347 in committing the oase without the 
cross-examination of the prosecution witnesses and the 
examination of the witnesses for the defence. In re Clive 
Durant Ratanlal’s umeported Cr. Ca. p.>,975, followed. Queen- 
Empress v Ahmai I. L. R. 20 All. 264 Emperor v. Muhammad 
Radi I.L. R. 26 All. 177 dissented ixom.Queen-Empress v. Sagal 
Samba Sajao I. L. R. 21 Cal. 642 distinguished. Quaere .— 
Whether the High Court, in its nppellate and revisional juris¬ 
diction, has power to quash a commitment made to the Court 
in its Original Criminal Jurisdiction. PHANINDRA Nath MiTRA 
v. Emperor (1908) I. L. R. 36iCal. 48 

See Jury, Right of Trial by Jury. 

Common object of Unlawfuliassembly: 

See Rioting. 

Co nmon object different from that in charge : 

See Rioting. 

Compensation. 

Land Acquisition Act (I of 1894 )—Amount of Compensation 
payable for land on left bank of river Hooghly near Cal¬ 
cutta required for purposes of the Port Commissioners of 
Calcutta —Judgment m former land acquisition case regarding 
land in the vtcm ty , and amount awarded therefor—Review by 
High Court of i aluatton by Special Judge. In this oase whioh 
related to tho amount of compensation payable to the owners of 
certain land on tho left bank of the river Hcoghly near Calcutta, 
which had been acquired by tho Government of Bengal under 
Act I of 1894 for the purposes of the Port Commissioners of 
Calcutta the High Court did not agree with the soheme of valu¬ 
ation made by the Speoial Judge, and had increased his award 
relying upon tho price for a piece of land in the vioinity in 
provious land-aoquisition proceedings as affording a guide to 
the amount of compensation to be awarded in the present oase. 

And on appeal by the Government, it ‘was contended that in 

doing so the High Court had wrongly disregarded the great 
experience of the Special Judge and had given undue weight as 
evidence to the decision in the former case, in whioh it was 
said that the land was so essentially different in area, looality 
and spooial aDd peculiar advantages, that no deduction could be 
drawn from the amount awarded for it whioh would be of any 
use in estimating the value of the land now in dispute Their 
Lordships of the Judicial Committee holding that no good* ground 
for such a contention had been established, dismissed tho appeal 

Secretary of State for India v. India General Steam 
Navigation & Railway Company, Ltd., (1908) I L R 

36 Cal. 967 ' ’ * 


30 


576 
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Compensation, suit for.— (Concld). 

See Limitation. 

Compensation for death of relative. 

Sfe Death bt rash or negligent Act. 

Complainant, examination of. 

See Dying declaration. 

Complaint. 


Page 


Magistrate—Complaint to Magistrate in charge of the sadar—Re¬ 
ference of complaint to another Magistrate for inquiry and re¬ 
port-jurisdiction of latter to direct prosecution of the complain¬ 
ant before dismissal of the complaint—"'judicial proceedings 
OriminaJ Procedure Code (Act V of 1898) ss. 4 (m) and 476 
Where a complaint was lodged before the Senior Deputy Magis¬ 
trate in charge of the sadar. who referred it to a Junior Deputy 
Magistrate “ for inquiry and report,” and the latter, after taking 
evidence, drew up a proceeding under s. 476 against the oom- 
plainant, and submitted a report to the former Magistrate, upon 
which he dismissed the complaint the next day : — Eeld f that the 
proceeding before the Junior Deputy Magistrate was a ‘ judicial 
proceeding ” within s. 4 ( m) t and that he had jurisdiction under 
s. 476 of the Criminal Procedure Code to direct the prosecution 
of the complainant for an offence under s. 211 of the Penal 
Code committed before him. Kanchan Gobbi v. Ram 
Kishun Mundol (1908) I. L. R. 36 Cal. 72 ... 45 

Dismissal of complaint by Subordinate Magistrate—Refusal by 
District Magistrate to order Junker inquiry—Revival of com¬ 
plaint after such refusal—Criminal I'rocedure Code (Act V of 
1898) ss. 203 and 437. A Subordinate Magistrate, who has dis¬ 
missed a complaint under s. 203 of the Code, is competent to 
revive it notwithstanding that the District Magistrate has 
refused to order a further inquiry in the matter on application 
( 1 made to him for that purpose. JYOTINDRA Nath Daw v. 

Hem Chandra Daw (1908J I. L. R. 36 Cal. 415 ... 242 

complaint, petition of. 

See Dying declaration. 
omplaint (without any Process). 

See Malicious Prosecution. 
oncurrent Jurisdiction (in Criminal Motions) 

oee Practice. 

Condition precedent. 

See Marine Ibsukance. 

confession, admissibility of. 

See Jury, right of tbial by. 

confession. 

Admissibility of statement alleging, whether truly or not , that it was 
net voluntary—Evidence Act (I of 1872) s. 24. A statement in 
. writing by the accused, whioh contains an allegation from which 
it is to be inferred that the statement of which it forms a part 
was not made voluntarily, is inadmissible. Emperor v. Tara- 

p # Nath Roy Chowdhry (1910) I. L. R. 37 Cal. 735 ... 1064 

Consideration. 

Stamp-duty. 
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Conspiracy to wage War. 

See Jury, right of trial by. 

Compiracy. 

Auction saie—Fraud— Comb nation among bidders not to bid against 
each other -Cause of action--Fraud, allegations of, to be tpeci- 
fioally pleaded. A combination among bidders at an auotion 
not to bid against eaoh other, even if the combination amounts 
to a “ knock-out," does not give rise to an aotion at the suit of 
the vendor. Ambioa Prosad Singh v. B. H. Whiitvell, 6 C. L. 

J . Ill, Puller v. Abrahan . s , 3 Brod & B. i 16, Levi v. Levi , 6 
Car and p. 2 j 9 dissented Corn Doolubdasi v. Bamlall , 15 Jur. 

2f>7, referred to. Allegations of fraud must be specifically 
pleaded : general allegations, however strong, are insufficient to 
amount to an averment of fiaud of whioh any Court ought to 
take notice. Wallingford v. Mutual Society, L. R. 5 A. C. 685, 
and Gauge. Narain Gupta v. Ttluckram Chowdhry , I. L. R. 

15 Cal. 533, followed. Jyoti Prokash Nandi v. Jhowmull 
Johurry (1908) I. L. R. 36 Cal. 134 ... 81 

Construction of will. 

See Will Validity of. 

Construction. 

See Contract. 

Continuing offence. 

See Encroachment. 

See Prosecution. 

Contract. 

Injunction - Breach of contract — Contract of personal service— 
Agreement-Absence of negative agreement—Negative oovenant 
implied—Specific Belief Act (4 of 1877) s 57, also tllus- 
tation (d )—Bestraiht of trade—D images Contract Act [IX of 
1872) s. 1 A—Codified la tv. By an agreement made in England, 

M. was engaged by B. & Co., a firm of Engineers in Calcutta, 
as an assistant in their firm for a period of 5 years, and it was 
inter alia agreed that “ he should diligently and to the best of 

his ability devote himself to the duties incumbent on him and 

should faithfully observe and comply with such instruc¬ 
tions^ as he might from timo to time veceivo from the 
firm.” During the term of his engagement, M. left the 
employ of B. & Co., and entered that of another firm. On 
' a suib * instituted by B & Co., for an injunction to restrain 

M. from serving, working or being employed by any other 
person or persons and for damages. Held , although there was no 
negative condition in terms in the agreement, a negative cove¬ 
nant oould be properly implied, under seotion 57 of the Speoifio 
Relief Aob, and illustration ( d) thereto, whioh gave legislative 
sanotion in India to the Law as laid down by belborne L J in 
Wolverhampton and Walsall Baihoay Company v. London 
and North-Western Hallway Co., L. R. 16 E. 433, Charles - 
worth v. MacDonald I. L I Bom. 103 approved. Lumlcy v. 
Wagner 5 De G, and S. 485 WhHwood Chemical Company v 
Hardman (1891) 2 Cb. 416, Ehrman v. Bartholomew (189S) 
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Contract -( Contd). 

Jf S', fl 671 -;f rred bx Wh9re tba law has b00a it i, 
oation the Cod 0 itsfllt must bo iookad b3 the guide in fcho 

plaintiff-^ bh0 c °?, fc , ra , cb had b0 ? a most deliberately broken fch j 
ninloo f S WQ ^f 0nblb ed to an injunction according bo bba prin- 

MCDDN a atld g °° d (,onsci0 “ 00 - BURN & Co. V. 

MCDONALD 11903; I. L. R 36 Oil. 354 

° n Refuel? °{ ? 00 n\ b ' 1 Dacnpiion—Appropriation by Vendor— 
efusal totals Dehv’.n, -Reference to Arbitration -Evidence 
/ sunt -Action for G'ods bargained and sold—Suit, for Price 
on met Act {IX of 1872, s 120. Whe e in a contract for 
0 sale of goods by description the property in the good? has 
passed to the buyer, section 120 of the Indian Contract Act does 

T V0 bba sollsr of the form of action for g'ods bargained 
an sold, and such an action can be brought for the p ioe of the 
goods, on the buyer refusing to take delivery. Mitchell Be,d & 
v Buldo Dots Khntrv I. L. R, 15 Cal. 1 distinguished, 
etter of reference signed by both buyer and seller, request¬ 
ing arbitrators to ascertain whether certain specific bales of 
goods, appropriated by the seller fco fche contraob, are inferior 
ln ^ltty ^he goods deliverable under fche contract;, and 
whether an allowance ought; fco be rrade, is evidence of assent 
oyithe buyer to the appropriation. FlNLAL.MuiB, & Co v. 
Coiu-« Q f ADHA KISSEN Gopikissen (1909) I L. R. 36,Cal. 736 

contract Construction of. 

Confi* 681 ? A , MAGES ' Measure op. 

act for monthly deliveries. 

Conf^ 6 UAMag ES, MEASURE OP. 

contract wnh Minor. 

bee Miner 

Contract Act (IX op 187 j) S. 16. 

ee Attorney- and Client, 

?■ „ 18 ' 19. See Sale. 
c l 4 - - ae Contract. 
c J 4 - Sea Penalte. 

s' 7 d 2' See Contract. 

Contract ^ Principal and‘Surety. 

ns *t ruc Jon —' Or 700 800, soy seven to eight hunhel tons "— 
Words of description and n^t of estimation—Warranty — Equ t - 
&ble set off. 1 he plaintiff, owner of a stock of coal at Shalimar 
b^epofc, agreed fco sell fco fche defendants ‘‘ fcbe entire stock at 
Shalimar Oepot or 700-*800, say seven fco eight hundred fcons of 
steam coal ” for immediate delivery. The entire sfcock afc 
Shalimar Depot in fact amounted fco 469 fcons only* which fche 
plaintiff duly delivered. On a suit by fche plaintiff for fche price 
of the coal sold and delivered : -HeId, that fche words “or 700 
800, say seven fco eight hundred tons,” must be construed fco be 
descriptive of fche words “ entire sfcock ” and nob merely words 
of estimation; fchafc fcho delivery of only 469 tons was a breach 
of the contract byifehe plaintiff, and fchafc fcbe defendants were 


Page 


208 


435 
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Contract—( Goncld .) Page 

entjibled to set off against the plaintiff’s claim the damages caused 
by such breach. KALLYANJEE SHAMJEE v. SH0RR0CK (1910) 

I. L. R 37 Cal. 334 ••• 819 

Contradictory Statements. 

See Sanction for prosecution. 

Conveyance. 

See Vendor and Purchaser. 

Cost of Respondent 

See Privy Council Appeal. 

Court, meaning of. 

Offence brought under the notice of the Court in the course of a 
judicial proceeding—Proceeding instituted by one Munsif for 
resistance to attachment of moveables in execution—Preliminary 
inquiry and final order by Successor—Legality of order- 11 Judic- 
cial proceeding’*-—Execution proceedings -Criminal Procedure 
Code (Act V of 1898) ss. 4 (m), 476. The word “Court’ in 
f.. 476 of the Criminal Procedure Code includes the successor of 
tho Judge before whom the alleged offence was committed, or to 
whose notice the commission of it was brought in the course of 
a judicial proceeding Where,' therefore, the judgment-creditor 
brought to the notice of the Munsif, on the 23rd Deoember 
1908, the fact of resistance to the attachment of moveables in 
execution of his decree, and the Munsif oalledupon the opposite 
party to show cause, but his successor, after holding a preliminary 
inquiry under s.476 of the Code,ordered their proseoution on 6bh 
October 1909,for offences under ss,183,*186 and 353 of the Penal 
Code : Held that tho order was not without jurisdiction. Aotion 
unders. 476 should, as far as possible, be prompt and expeditious 
and not unduly protracted. The definition of a “judioial proceed¬ 
ing ’’ in s. 4 (m) of the Criminal Procedure Code is not exhaus¬ 
tive. It includes an execution proceeding ; and the resistance 
to the attachment of moveables is, when reported or complained 
of to.the .Court, an offence brought under its notice in the 
oourse of a judioial proceeding within the meaning of s. 476 of 
the Code. Bahadur v. Eradatullah Malliok (1910) I. L. 

R. 37 Cal. 642 # ... 1007 

Court-fee, acceptance of, by Deputy Registrar. 

See Appeal, valuation of. 

Court-fees Act* (VII' of 1870) s. 5, Sch. I, Art. 1 Sch. II, 

Art. 17: clc(6) : 

See Appeal, valuation of. 

Court of Wards Acti(Bengal Act IX of 1879). 

Set Trespass. 

Court’of Wards powers of. 

See Trespass. 

Covenant. 

See Lease. 

Covenant running with the land. 

See Lease. 

Covenant restraining alienation. 

See Lease. 
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Creation of Endowment. 

See Hindu Law Endowment. 

Creditor not included in Schedule petition by. 

See Insolvency. 

Criminal Breach of Trust. 

See Theft. 

Criminal Law Amendment Act; (XIV of 1903). 

Ss. 2 , 12, 14 (1). See Bail. 

, . Sp. 1^, 14 (1). 

Criminal motion to High Court. 

See Practice 

Criminal offence, imputation of. 

See Libel. 

Criminal Procedure Code (Act V of 1898 ). 

Ss. 94, 96, 105, 106, 165. See TRESPASS. 

S. 145. See Tolls. 

Ss. 145, 192 (2) and 529 (/)— Dispute concerning land—Jurisdiction 
of Magistrate—Pendency of a civil suit for possession of the dis¬ 
puted land — Subsistence, of prohibitory order on the dote of the 
proceeding—Transfer of case without jurisdiction—Likelihood of 
a breach of the peace. The pendency of a suit under s. 9 of the 
Specific Relief Act 11 of 1877) with regard to certain land in 
dispute does nob oust the Magistrate’s jurisdiction to take pro¬ 
ceedings under s. 145 of the Criminal Procedure Code in respect 
of the same land, if he finds reasonable grounds for apprehending 
a breach of the peace. The fact that on the date of the initiation 
of the proceedings under s. 145 of the Code there was a subsisting 
order under s. 144, the berms of which were nob before the 
Court, passed against the landlords in a proceeding, to which 
the tenants, through whom they claimed to be in posses-ion, 
were not parties, does not justify the Court in setting aside the 
proceedings under s. 145, in respect of the same subjeot- 
mabter of dispute, as without jurisdiction. A transfer by a 
firsb-olass Magistrate of a case under s. 145 erroneously and 
in good faith, does not vitiate the proceedings by reason of the 
provisions of s. 529 (/L Akbar Ali Khan v. Domi Lai 4 
C. W. N. 821. followed. Section 145 requires that the 

Magistrate, before initiating proceedings thereunder, must be 
satisfied, on the materials before him, that there is fear o a 
breach of the peace with regard to some immoveab e proper y 
between the parties. Where the Magistrate initiated prooeedings 
under s. 145 on a police report on which be was satis6ed that 
there was an apprehension of a breach of the peace, * 
was evidence on the record of a probability o suo , 

the peaoe, the High Court refused to set aside the firi I 
as without jurisdiction. Kishobi Lal Roy v. Sbinath Roy 

(1908) I. L. R. 36 Calc. 370 , R d . , 

S. 147 Use of Water, dispute relating to J^ovat f under poilca 
Party-Order by ^^straUM U <fce opposf , g 

supervision Injunction batons*Subsequent order by 
party from tnterfenny v)*th the Dana 
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Criminal Proeedure Code (Act V of 1898).— -(Oorttd.) Page 


Magistrate directing its removal by the Police. Section 147 of 
bhe Criminal Procedure Code contemplates orders directed to 
the parties to the dispute, and does not enable a Magistrate to 
enforce his orders, passed thereunder, through the agency of the 
police. An order passed some time after the termination of the 
proceedings under s. 147 of the Code, directing the removal of a 
bund by the police, is without jurisdiction. Pasupati Nath Bote 
v. Nando Lai Bose , 5 C. W. N. 67, and Lalit Ghandra Neogi v 
Tarini Per ad Gupta , 5 C. W. N. 335, distinguished. Dalmik 
Puri v. KhodadKhan (1909) I. L. R. 36 Cal. 923. 

Ss. 161, lGc. See Witness. 

Ss. 162, 297, 367. S?e Charge. 

Ss. 192, 242, 244, *246, 5*29 (f), 556. See Jurisdiction. 

Ss. 195 cl. (4), *234, 360 cl. (lj, 537. See Sanction for Prosecu¬ 
tion. 


S. 200. See Dying declaration. 

Ss. 203, 437. See Complaint. 

S. 208, 215, 347, See , COMMITMENT. 

S. 260. See Summary Trial. 

Ss. 307, 337 (4). See Reference to High Court 
S s. 344, 497, 498. See Bail. 

S. 360, See Forgery. 

S. 421, See, Appeal, Admission of. 

Ss. 4 m). 125, 476. See Magistrate, powers of. 

Ss. 4 (m), 476 See “ Court,” meaning of. 

Ss. 4 ( m), 476. See 11 Judicial Proceedings ” 

Ss. 0, 435, 489. See High Court, Criminal Revisional Juris 
diction of. 


Ss. 117 (4), 122, 123 (3), 367. 424. 
our. 


See Security for good behavi- 


S. 122. See Surety for good behaviour. 

Ss 145, 350. See Magistrate, transfer of 
S. 145, o!. (5). See Dispute concerning land 
S. 146. See Dispute Concerning Land. 

S. 147--Disp^ concerning the right to act as vuiari and f 
nght of use of land - Easements . Section 147 of the Cdmin 
I rocoduro Code is nob limited in its terms to easements b 
relates to any dispute concerning the right of use of land 

\ dlsp “ fce concerning merely bho right to aot asptiifl 
m a temple and nob the right of use of the kn i ? { Q 

stands, is nob within the scope of s. 147 of tne' Code 

Batoha.. Bateha " R °' £ ™ 

5 G ,6 ,RUIGH031L ”■ LlL B ““ "Etmi 

tion op Criminal Proceedings, Instii 

S. 164, 196, 235, 239, 342, 364, 447 464 > q TrT 

op trial ry. ’ ' See Jury . Rid 

S. 177 : See Emigration. 
s. 190, (1) (O). See Jurisdiction op Magistrate. 
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Criminal Procedure Code. (Act V 1898 )—{Concld.) 

Sc. 190, 497, 498. See Bail. 

S 195. See Sanction for Prosecution. 

Ss. 195 (b), 476. See Jurisdiction of Criminal Court. 

Ss. 195 (1) cl. (b), 476. See Sanction for Prosecution. 

Ss. 195 (6). 439. 

S. 256. See Cross-examination. 

Ss. 337, 339. See Pardon. 

Ss. 367, 424. See Judgment of Appellate Court, contents of. 
S. 403 See Acquittal. 

Ss. 497, 498. See Bail. 

Criminal Proceedings, legal institution of. 

Police report not disclosing nature of information—First informa¬ 
tion report omitting to state the information received—Informa¬ 
tion given by police officer toxhimself — Criminal Procedure Code 
( Act V of 1898) ss. 154, 173, 190 (1) (6). A prosecution is nob 
legally instituted under s. 190 (1) ( b ) of tbe Criminal Procedure 
Code when the police report under s. 173 does not set forth the 
nature of the information, and the first information report 
under s. 154 is equally^efeotive in this respect. Lee v. Adhi- 
KARY (1909) I. L R. 37 Cal. 49 

Criminal Prosecution, limitation of time for. 

See Calcutta Municipal Act (Beng. Ill of 1899) 
w Ss. 341 (1) &c. 

Criminal Rashness or Negligence. 

See Death By Rash or Negligent Act, 

Cross-appeal. 

See Privy Council, Practice of. 

Cross examination 2.77 -7 

Prosecution witnesses , cross-examination of> after charge ■ Failure 
to name on date of the charge , the wit^estes required for cross- 
examination —Subsequent application before close of the case— 
Bight of cross-examination , continuance of—Waiver—Crimina 

Procedure Code (Act V of (1898), s. 206. Section 256 of the 
Criminal Procedure Code merely lays down that after the plea 
of the accused is taken he shall be required to state whether he 
wishes to cross-examine any, and if so which, of the prosecu ion 
witnesses whose evidence has been taken, but it does no s a e 
at what particular time he is to be asked this question, nor up 
to what time he has this right. Where, therefore, the accused 
were asked, on the day the charges were frame , w 
would oall any of the prosecution witnesses for oross-«,‘ j 

ation and did not name any, but made aD d 

some of them for that purpose on the next Court day 
before the case had closed -.-Held, that they were entitled to 

have the proseoution witnesses reoslle or p under 

examination, and bhat there was no (1909) 1. L. R. 37 

the section, INDER Rai v. C. K. r>BO 

Cal. 236 . T-. 

Customary Right to cut and appropriate Trees. 

See Inoumbbance. 
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Custom. 

Sec Hindu Law. 

Custom, evidenco of. 

See Hindu law 

Cy-Press doctrine, 

See Will. 

Damages, assessment of. 

Sec Libel. 

See Contract. 

See Malicious Prosecution. 

Damages. 

See Revenue Sale. 

Damages assessment of. 

See Libel. 

Claim for wrongful attachment. 

See Appeal. 

Damages, suit for. 

Dogs Itkcl'i to bite without provocation -Injury by Dogs at a public 
Recreation -ground -Liability of Owner of Dogs—Scienter The 
defendant's dogs whioh to the knowledge of his servant having 
the oharge of suoh dogs were likely to bite people without provo¬ 
cation were taken by such servant to a publio reoreation 
ground. 1 he plaintiff a child of seven years of age, beoame 
frightened at the dogs and cried whereupon the dogs attacked 
and bit himi sevoioly ■ • -Held, that the defendant was liable in 
damages to the plaintiff. Barnes v. LucHc , Ltd , 23 T L R 

1908)1:’rs K0M * a ; HAmr; 

See Railway Company. 

Damages for Breach of Contract. 

See Assignment. 

Damages, measure of. 

Contract for forward monthly deliveries -Construct,on of contract 
Bnaofc before, the. time for e-.mpltte Performance—M irk’t 
Rate, where no Market in India, how to Z determined 
Uie defendant oontraoted to sell to the plaintiffs 5 000 
ons of manganese are of a certain quality to be delivered 

bor i'onn 0 ^ K “urpteo, B. N. Ry., '*500 tons in Ooto 
or i,00() tons in November, 1,500 toes in December 1906 or 

tnT ^ Tf m0atil lf P ra °t>eablo, the whole 5000 

tons to bo oompletod not later than 15th Februntv 1007 ’ t„ 

uunuraob oeruain Hocnree nrn wRinR i • , . 

5£ sH' US 

■».-« in Engl.„d. „a .l„ t tb8 taZ to 

1 R 1 J 
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Damages, Measure of —{Conoid.) 

ore feo England : —Held, that the contract constituted a sets of 
distinct conbraobs, and the proper measure of damages 
was bhe sum of the differences between the conbraob and 
market price of the several quantities at the several periods for 
delivery, even though bhe defendant repudiated the contract at 
a period previous bo the final date specified in bhe contract. 
Josing v. Irvine (6 H. & N. 5L^j, Brown v. Muller (L. R. 7 
Ex. 319), Roper v. Johnson (L. R. 8 C. P. 167J, followed. In¬ 
asmuch as there was no market rate for the commodity in 
Calcutta at the date of bhe breaches, bhe damages for those 
breaohes was bhe value bo the plaintiffs of bhe portions 
that ought to have been delivered on those dates at bhe prices 
procurable in England iess the cost of getting them there. 
Borries v. Hutchinson (18 C. B. N. S. 445), followed, Coovejee 
Bhoja v. Rajandra. Nath Mukerjee (1908) 

I. L. R. 86 Cal. 617 

Damages, claim for wrongful attachment. 

See Appeal. 

Darbhanga Raj, custom of. 

See Hindu Law. 

Daughter’s right to alienate. 

See Hindu Law. 

Dayabhaga. 

See Hindu Law. 

Death by rash or negligent Act 

Criminal rashness or negligence—Firing at object on the sky-line of 
an eminence near a public road without proper precautions agai¬ 
nst danger—Indian Penal Code \ Act XLV of i860-’ ss. 304 4, 
336, 337 and 338 —Compensation to relative for death by rash 
or negligent act—Criminal Procedure Coie Act V of 1898) s. 545. 
Two persons, one a corporal and the other a private,who had both 
been in the regiment over four years, went to a plantation 
at the edge of which there was an eminence on which they set 
up at the sky-line a small bin case as a target, and fired several 
shots at it, from a disbrance of 100 feet, with a quarter inch bore 
saloon rifle sighted to 100 yards. There was a public road used 
by the villagers about 150 yards away, and 60 feet below the 
level of the eminence, but in the direct line of fire. 1 he road 
was nob visible from bhe firing point, bub o ear y so r ^ m 0 
target. A bullet sbruok a man passing along the road at a 
spot in the line of fire, though it did nob appear, who had 
fired the shot. No precautions of any kind were taken to pre¬ 
vent danger to passers-by on the road from sue * 

that they were both guilty of criminal rashness and neghgence 
winhin section-304A read by itself without reference to ssji and 
107, in firing at an object on the sky-line of the eminence 
against the light (which was in itself dangerous), near a pubhc 
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safety of others. The words ‘‘rash or negligent aob” in s. 304A of 
tho Penal Code have tho same meaning as 'does any act so rashly 
or negligently” in ss. 336,337 and 338 Section 336 renders 

ci iminal the doing of any act so rashly or negligently as bo en¬ 
danger human life or the safety of others, irrespective of the 
consequences. Sections 337 and 338 only impose a greater 
punishment when hurt or grievous hurt is the resulb of such 
rashness or negligence. Section 3Q4A provides for the oase of 
death by such rash or negligent act upder circumstanoes not 
amounting to culpable homicide. Reg. v. Salmon, T. R. 6 
Q. B. D. 79. and Rev. v. Ridamarti Nagabhushanam , 7 Mad. 
H. G. 119. Section 545 (T) (b) provides for compensation, in 
cases whore it is recoverable under Aob XIII of I860, to the 
persons therein indicated, viz., “the wife, husband, pa*ent and 
ohild, if any, ’ of the deceased.) Yallo Gangulu V. Mamidt 
Dali, 1. L. R. 31 Mad. 74, dissented from. Emperor v 
Morgan (1909) I. L. I;. 30 Ca). 309 

Death, presumption of 

Evidence Act (I of 1872 s. 102 Person not ’heard of for seven 
years Time as to when presumption arises — Onus of proof, 
When a paison is not. heard of for seven years, the presumption 
that arises under s. 108 of the Evidenoe Aot is that he is dead 
at the time when the question is.aised and not at some anteoe- 
dent date. Fani Bhushan Banerft v. Surjya Kanta Bov 
Chomlhr" I.L R Jo Cal. 25, followed, Moolla Cassim Moolla 
Abdul Liahim , I. L. R. 33 Cal. 173, referred to. Narki v Lal 
Sahu (1909) I. L. K. 37 Cal. 103 

Debt 

Succession Certificate-Act iF 11 of 1889) s. 4. In the case 
ot a debt existing in the life of the creditor which did not be- 
oomo payable until after his death, his heirs cannot obtain a 
decree without the production of a certificate under the Succes¬ 
sion Certificate Aot. Non.than Boy v. Lisstssari Kumari (2 

r'nvG N ' 5 , 91J overrulfed - Banchharam Matompab v. 

Debutter Est£,te. r Hability T or H ' nltI "**>' L ' E ' 36 «■ 936 

See. Parties 

— Suit Against. 

See Parties 

Debutter Property, Grant of 

S ec Hindu Law, Endowment 

Decree 

See Jurisdiction. 

- Sec Sale. 

ex parte , 36 Cal. 189 

for rent due on two holdings. 


• • • 


36 Cal. 765 
— alteration of. 

See Privy Council praotici; of. 

- amendment of, 
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Decree Modification of after Appeal. 

See Practice, 

Dedication to Idols, proof of. 

See Hindu Law Endowment, 

Deed of Conveyance, Construction of. 

See Vendor and Purchaser. 

Defamation. 

Pleader — Improper questions in cross-examination baud 
on wrong inference from defective mimorif — Privilege- 
Good faith—Absence of express malice—Penal God e !Act XLV 
of I860), ss. 52 and 499, Exception (9). A pleader acting upon 
his own recollection of the evidence given by a witness two 
years before, in another Cise in which he was a pleader, 
but drawing a wrong inference therefrom that the witness had 
been disbelieved by a particular Court, and had admitted to hav¬ 
ing been so disbelieved, and putting questions to him conveying 
such imputation, after being warned that his impression was 
wrong, cannot, in the absenoe of actual malice, be convicted of 
defamation. A pleader, especially in the mofussil, where instruc¬ 
tions are very commonly inaccurate and misleading, is as 
much justified in acting on his own recolleotion as on specific 
instructions and the faot that he has drawn a wrong inference 
does not in the absence of aotual malice, deprive him of the 
protection of the ninth Exception to section 499, of the Penal 
find a When a pleader is charged with defamation, m respect 
of words spoken or written, while performing his duty as a 
pleader, the Court ought to presume good faith, and not hold 
him criminally liable, unless there is satisfactory evidence of 
actual malice and unless there is cogent proo that unfair ad¬ 
vantage was taken of his position as a pleader for an indireot 
nm-nrrn In re tfagirki Tnkamji I. L. R. ‘9 Bom. d40 and 
ZZrnr v Purshottamdas Rinchhodda, 9 Bom L, R. 1287 

mZl oSpr! not bmoh. .. U903) i. 

L. R. 36 Cal. 375. 

See Acquittal. 

Naa T T'RT7T 

Default in payment of instalments. 

See Waiver. 

Default, dismissal, of suit for. 

See Appeal. 

Defaulting proprietor. 

See Incumbrance. 

Defendant, changing character of. 

See Parties. 

Death of. 

See Legal Representative 

-Duty of. 

See Pleadings. 

Delay. 

See Bail, 
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Delegation of powers. 

37 Cal. 467 

-by Chairman. 


• • • 


37 Cal. 5. 


• • • 


Demolition of building. 

Calcutta Municipal Act (Ben-:. Act HI of 1899) ss. 18, 102 (1), (c), 
391, 419 —Sanction by District Building Surveyor of additions 
to contemplated building—Delegation of power by Chairman —■ 
Legality of sanction—Sanction of General - Committee — Froce - 
ding under s. 44 ' — Application thereunder to Magistrate, signed 
for the Chairman by the Secretary to the Corporation and the 
General Committee — Irregularity. An addition to a contemplated 
building sanctioned by a 1 istrict Building Surveyor, to whom 
the power of sanction has been delegated by the Chairman un¬ 
der s. 1* of the Calcutta Municipal Act, 1899, is a duly authoriz¬ 
ed erection, and thu sanction of the General Committee under 
s. 391 is not necessary. Section 391 applies only to alterations of, 
and additions to, existing buildings. Where the General Commit¬ 
tee approved of the suggestion of the Building Sub-Committee 
that certain additions to a building wero unauthorized, and 
that an application should he made to the Magistrate under s. 
449 of the Act, and directed the Chairman to make it, whereupon 
an applicationwas made, purporting to come from the Chairman, 
but signed by the Secretary to the Corporation, who was also 
Secretary to the General Committee Held, that the irregula¬ 
rity, if any, was ou rod by s. 102 fl) (c) of the Act. Kissori 
Lal Jaini v . Thf. Corporation or Calcutta ( 1910 ) I t 
R 37 Cal. 585 

See Acquiescence. 

Deportation. 


See Libel. 


under Regulation.Ill of 1818 . 

See Libel, 

Deposit, forfeiture of. 

See Penalty. 

-in Court, 

See Mortgage. 

-of Title-deeds 


See Title. 

Deportation under compulsion. 

DiUmon -Alluvion -Eviction b v Landlord -R ent, suspension of - 
New tenant on reformed land. When land ha? boon lost to a 
bolding by dilavion and subsequently restored by alluvion, and 
then settled with persons other than the tenants of the boldine 
the tenant is not entitlod to a suspension of the entire rent on 
the ground that the landlord has evicted him from a portion of 
the demised premises Dhunput Singh v. Mahomed Kasim 
hpahatnl. L. R 24 Cal. 2%, Harro Kumari Lhowdhrani v 
1 urna Chandra Sarbargija I. L. R. 28 Cal. 188 and Kali Pra- 
sanna Khasnabish v. Mathura Nath Sen J. L. R.) 34iCal. 191 


901 
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distinguished. Rai Charan Shar Mazumdar v. The Ad- 
ministrator-General of Bengal, (1908) I.L.R. 36 Cal. 856. 

Dishonest Intention, evidence of. 

See Cheating. 

Dishonestly using Forged Document. 

See Forgery. 

Dismissal of Complaint by subordinate Magistrate. 

See Complaint. 

Dispossession during pendency of suit. 

See Partition. 

Dispute concerning land. 

See Criminal Procedure Code (Act V of 1898) s. 145. 

Dispute concerning collection of tolls. 

See Tolls. 

Dispute concerning Land. 

Attachment of subject of dispute—Order of Settlement Court in a 
proceeding between the same parties and relating to the attached 
lands —Effect of such order—Release of attachment by Magis¬ 
trate - Criminal Procedure Code ( Act V of 1898) s. 146— Bengal 
Survey Act ( Beng . Act V o/l875) s. 41. An order of the Survey 
and Settlement Courts, under the Bengal Survey Act, 1875, 
s. 41, is a determination by a competent Court of the rights of 
the parties entitled to possession of the land within the mean¬ 
ing of section 146 of the Criminal Procedure Code. Where the 
Magistrate attached certain lands under s. 146 of the Code, and 
in a proceeding under s. 41 of the Bengal Survey Act, 1875, 
between the same parties, the same lands were found to be in 
the possession of the petitioner: Held, that the Magistrate was 
bound to follow such order and to release the lands from attach- 
meat. Ambler w. Sami Ahmed (1910) I. L. R. 37 Cal. 331 

Tenant interested in the subject of dispute—Addition of the tenant to 
the proceedings to show that there is no dispute likely to cause 
a breach of the peace-Criminal Procedure Code (Act 7 of 
1898) s. 145, el . (5). A person claiming to be interested in the 
subject of dispute as a tenant, who was not required to attend 
as a party, should be heard under s. 145 (5) of the Criminal 
Procedure Code in order to show that no dispute likely to cause 
a breach of the peace exists. Haran Mandal v. Mohim Chandra 

Pramanick (1910) I. L. R. 37 Cal. 285 

Distraint. 

See Limitation. 

See Summary Trial. 

Distress Warrant. 

See Summary Trial. . , 

District Building Surveyor, sanction by. 

See Demolition of building. 

District Judge. 

See Jurisdiction. 

_ See Sanction fob Prosecution. , 

District Magistrate, power of to cance 

See Magistrate, Powers of. 
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District Magistrate, powers of. 

See Trespass. 

Division Bench, jurisdiction of. 

See Practice. 

Dividends, distribution of. 

See Insolvency. 

Divorce. 

Alimony pendente lite , application for after decree nisi Indian 
Divorce Act {IV of 1869) s. 36. Notwithstanding a deoreo nisi 
for dissolution of marriage, on the ground of the wife’s adultery, 
the Court has power, under s. 36 of the Indian Divorce Aot, to 
order alimoney pendente lite for the period botween decree nisi 
and decree absolute. Dunn v. Dunn , L. R. 13 P. D. 91, con¬ 
sidered Bowen v. Bowen (1909) 1. L. R. 36 Cal. 1018 

Jurisdiction Permanent Residence" — Divorc: Act (IV of 1869) 
s. 3 f 1) -"Last resided together .” In a petition for dissolution of 
marriage, whore the husband and wife had no permanent resi- 
donco:— Held , that the potition could be entertained by the Couit 
having jurisdiction over the place where they last resided to¬ 
gether though for a short period. BRIGHT v. Bright (1909) 
I. L. R. 36 Cal. 964 

• • • 

See Mahomedan Law. 

Gollusio c — Husband's petition -Agreement between the Parties, not 
acted on, whether constitutes Collusion. -A petition for divoroe 
was presented by the husband, on tbo ground of the wife's 
adultery with tbo co-respondent. Subsequently an agreement 
was come to between tbo petitioner and the respondent, by 
whioh, for a pcouniary consideration, the respondent agroed not 
to defend tbo suit and to furnish the petitioner with evidence 
against herself and the co-respondent, should the latter venture 
to defond the suit. This agreement, howover, fell through, and 
the respondent filed hor answer denying adultery, and making 
a counter-charge of adultory against the petitioner. Tho co-re¬ 
spondent did not defend tho suit. At the trial, the plea taken by 
the respondent was that the petition should bo dismissed on the 
ground of collusion botween tho petitioner and herself -.—Held, 
that inasmuch as the agreoment, which contemplated a fraud 
upon the Court, was not acted on, and in no way affected the 
decision of tho Court, it did not constitute collusion. Churchward 
v. Churchward [1895] p. 7, refonod to. Bowen v Bowen 
(1909) I. L. K. 3-i Cal. 874 

• • • 

See Mahomedan Law. 





Attachment before judgment—Divorce Act [IV of 1869) ss.l, 45 - 

Civil Procedure Code {Act V of 1908) v. XXXVIII , rr. 5 . 
6 - Relief. An order for attachment before judgment will nob 
bo made in divorce proceedings. Attachment before judgment; 
boing a matter of ioiief and not of procedure, is governed by 
s. 7 of tbo Divorce Act and tho principles and rules of the 
English Divorce l ourt, and not by s. 45 of the Divoroe Aob 
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Page 


and the Civil Procedure Code. Order XXXVIII, rules 5 and 
.6, have no application in divorce proceedings. Phillips v. 
Phillips (1910) I. L. R. 37 Cal. 613. 

Divorce Act (IV of 1869). 

S. 3 (1), See Divorce. 

S. 36. See Divorce. 

Divorce Act (IV of 1179). 

Ss. 7, 45. See Divorce. 

Document, execution of. 

See Attestation. 

Dogs, injury by, without provocation. 

See Damages, suit for. 

Dower, suit for. 

See Mahomedan Law. 

Drawer’s Right of Action. 

4 See Bill of Exchange. 

Dwiragaman Ceremony gift at. 

See Hindu Law—Gift. 

Dying declaration—Admissibility of petition of complaint and 
examination of complainant on oath as dying declarations — 
j Record and mode of proof of such statements—Evidence Act (1 
of 1872J ss. 32, cl (1), and 91 —Criminal Procedure Code (Act 
V of 1898) s. 200— Assault by several but fatal blow by some 
one of them " Liability of each accused—Penal Code (Act XLV 
of I860; ss. 34, 236. A petition of complaint and the exam¬ 
ination of the complainant on oath under seotion 200 of the 
Criminal Procedure Code are admissible as dying declarations 
under section 32, clause (l), of the Evidence Act, and are not, 
as such, matters required by law to be reduced to the form of a 
document within section 91 of the Evidence Act so as to 
exclude parole evidence of their terms. The statement admis¬ 
sible in evidence when made in the absence of the accused, is 
the oral statement of the deceased, and not the record of it, an 
such oral statement must be proved by the person who recorded 
it on heard it made. Empress v. Samiruddm I. L. K 8 Gal 
211 and King-Emperor v. Mathura Thakur 6 C vV. N. U 
followed. Where several acoused persons struck the deceased 
several blows, one of whiob only was fatal, and it was no oun 
who stiruck the fatal blow, it was held that, in the oiroumstanoes 
it could not be said that those who did not strike the fatal 
blow contemplated the likelihood of snob a blow being . 
the others in prosecution of the common object, an 

Easemmt-Musiwl festival. ^No easement to hold something in^the 
nature of a musical festival on a plot o ground oa ^P£>pedy 

exist. MOHINI MOHAN ApIHKARY V. KASHINATH ROY OH 

DHRY, (1908) I. L, R 36 Cal. 659 „ A ct (II of 

Eastern Bengal and Assam Disorderly Ho 

1907) 

8s. 2 to 6 See 37 Cal. 287 
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Ejectment, 

See Landlord and Tenant. 

--Order for 

See Insolvency. 

-Suit for, 

See Lambardar. 

Emigration 

Unlawful Recruitment -Assam Labour and Emigration Act 
(VI of 190 i) s\ 164 —“ Emigrate ,” meaning of —Inducement to 
go from a place in British India to Fiji—Subsequent induce¬ 
ment at another place to proceed to Sylhet—Locus delicti — 
Jurisdiction of Criminal Court— Criminal Procedure Code (Act 
V of 1898) s. ill. A rocruibor.who induces a person ab Cawnpore 
bo go to Fiji, bub on the way bakes him bo a oooly depot ab Arrah 
and induces him to proceed to Sylhet, in contravention of the 
Assam Labour and Emigration Act, commits no otlonce under 
s, 164 of Act VI of 1901 ab Cawnpore, bub only at Arrah, and 
a Magistrate of the latter place has jurisdiction to try such 
otlonce. Faiz Ali y. Emperor, (1909) I. L. R. 37 Cal.27. ... 631 

Encroachment 

Bengal Local Self Government Act (Beng. Act III of 1S85) s. 140 — 
Infringement of bye-laiu-Election offence on the slope and 
edge of a road without impeding the passage along it —Continu¬ 
ing Offence— Daily Fine. Whore a bye-law passed by the Dis¬ 
trict Board prohibited encroachment on any part of a road main¬ 
tained hy it, or its slopes or side-ditches, by the placing of fences 
thereon ; Held y that tho orcotion of a fence along the slope 
aud the edge of such road, without impeding tho passage over, 
it, is an infringement of tho byo-law, though the Board has no 
proprietary right in the road, or in the land on which its slopes 
or sido-ditohes stand. A sentence of a daily fine in anticipation, 
in tho case of a continuing cflonoo which may be committed 
after the drte of the proceodiug in which it was passed, is 

illegal: Nilmani Giiatak v. Emperor (1910) I. L. R. 37 
Cal. 671 1025 

Encroachment on Public Street 

See Prosecution. 

Endorsement of Payment. 

See Mortgage. 

Endowment 

See Maiiamedan Law. 

See Hindu Law. 

Enhancement of Rent. 

See Land lord and Tenant. 

Equitable. Set-off. 

See Contract. 

Equity of Redemption. 

See Title. 

--Purchaser of worthless. 

See Sale. 

Estates Partition Act (Bengal VIII of 1876.) 

S. 63. Sec Partition. 
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Estates Paitition Act (Bengal VIII of 1876).— ( Concld .) 

Ss. 7, 111, 149, See Title suit for, 

Estoppel - Sale—Mortgage —Unregistered Sale-deed and Mortgage- 

bond — Transfer of Property Act (TV of 1882) s. 54— Suit for 
possession and mesne profits. The principle of estoppel cannot 
be invoked fco defeat the plain provisions of a statute. Begam v, 
Muhammad Yakub I. L. R. 16 All 344 ; Bam Bakhsh v. Mukh- 
lani Khanam I. L. R. 26 All 266; and Earalia Vanubhai v. 
Mamukhram I. L. R. 24 Bom. 400 ; distinguished. Jagadba- 
ndhu Saha v. Radha Krishna Pal, (1908( I. L. R- 36 
Cal. 920 - 

Estoppel by assent of reversioner to alienations by widow. 

See Hindu . 

European British subject , criminal proceedings against—Competency 
of native mojusil Magistrate tohold an inquiry against European 
British subject under s. 107 of the criminal Procedure Code (Act 
V of 1898)-Applicability of s. 443 of the Code to such inquiry. 

The provisions of section 443 of the Criminal Procedure Code 
apply to an inquiry held under section 107 .thereof. The party 
against whom such an inquiry is instituted is in the position o 
an accused. Queen-Empress v, Mutasaddi Lai I. L. R. -.1 All 
107, Queen-Empress v. Mona Puna I L R.16 Etom..661 and 
Jhoja Singh v. Queen-Empress I. L. B. 331 Cal 493 referred to. 
Hopcroft v. Emperor (1908) I. L. R. 36 Cal. 163 

European British Subject, Rights of. 
b See Jury Right of Trial 

Eviction by Landlord. 

See Diluvion. 

Evidence. 

See Cheating. 

See Lease. 

-consideration of. 36 Cal, 629 

Evidence Act (I of 1872J. r , UUATT Nr,r, 

Ss. 14 Expin (1) Illus (o): 15 Illus la) See Cheatingg 

Ss. 21, 32 ol. (5) See Hindu Law 
Ss. 32, 91, See Dying Declaration 
S. 90 See Hindu Law,—Endowment 
S. III. t>ee Attorney & Client, 

S, 114, illus (g), 157 See CHARGE, 

Evidence Act(l of 1872) s. 11 

irgTK ,,iGHr os IEUL BI 

S. 24 See CONFESSION 
Ss, 55. 57, 58 (2). See LIBEL 

S. 108. See Death presumption of 
S. 132, proviso See False evidence, _ 

Evidence of Association, TnT7R 

See Security for good behamou 

Evidence of Adoption. 

See Adoption 

See Burmese Law, n < 556 ... 333 

taken on Commission. 36 Cal 
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Evidence of bad Character. 

See Libel 

Evidence on Oath 

See “Judicial Proceeding’’ 

Examination of Witnesses, de novo. 

See' Magistrate, Transfer of 

Executing Court, jurisdiction of. 

See Execution of Decree 

Execution. 

See Mortgage 
Execution of Decree. 

See Mortgage 
Execution. 


Sale—Adjournment of sale for compromise—Time, the essence of 
the agreement of parties—Failure to pay on the final date 
Part-payment , refusal to accept—Jurisdiction of Court to extend 
time — Civil Procedure Code (X/P of 1882) ss. 244, 311. 
Where time had previously been repeatedly granted by the 
Court at the instanco oi tho judgment-debtor with the consent 
of the decree-holders for compromise, and on the final date to 
which payment was adjourned, tho judgment-debtor prayed for 
further time and the docree-holder demanded it as a condition 
precedent to the grant of further time that the judgment-debtor 
should definitely agree that, upon her failure to pay the money 
on tho date to bo fixed, her right to challenge the validity of 
the salo should finally cease, and such an arrangement was 
definitely sanctioned by the Court with the consent of all the 
parties:-— Held , that the Court had no jurisdiction subsequently 
to vary the terms of the final agreement, at the instance of the 
judgment-debtor, in spite of tho protest of the decree-holder. 
Harakh Singh v. Sahcb Singh , 6 C. L. J. 176, explained and 
followed. Uttam Chandra Krithy v. Khetra Nath Chattopadhya, 
I. L. R. 29 Cal. 577, referred to. Held, further, than an appeal 
need not ho preferred against overy interlocutory order in an 
execution proceeding. Behary Lai Punoit v Kedar Nath 
Mullick. I. L. k, 18 Cal. 469, followed. Held , also, that it is 
open to the party aggrieved to challenge by an appeal against 
the final order, which determines, tho rights cf the parties, the 
propriety of tho interlocutory orders made in tho course of the 
proceedings. Chandrabala Dkbi v. PrABODE Ceanpra Rai 
(1909 J 1. L. K. 36 Cal. 422 

• • • 

Execution of Decree. 

See Civil Procedure code (Act of XIV 1882) s. 492 

See Salt,, 36 Cal 323, 

Transfer of execution-Proceedings—Jurisdiction of execution Court— 
Prcsidenci/ Small Cause C 0 urts\Act {XY ofdSSZ) s. 31, cl (b)— 
Civil Procedure Code (V of 1908) s. 24. Tho meaning of s. 31, 
ol. (b) of tho Presidency Small Cause Courts Act, is that the 
Civil Court to which a deoreo may be transferred for oxeoution 
is the Civil Court competent to deal with it under the provi¬ 
sions of Aot XIV of 1882, and so also the Court whioh, under 
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Execution of Decree,— {Conoid.) 


the provisions of the present Code, is competent to deal with it. 
Proceedings which are without jurisdiction are not proceedings 
that can be transferred under the provisions of the old Code, 
and are equally incapable of transfer under the new Code. 

Shamsundar Saha v. Anath Bandhu Saha (1910) I. L. R. 
37 Cal. 374 

Execution Proceeding. 

See Court meaning op, 

Executon Sale ; 

See Under-tenure Sales of, 

Executive officers, Statutory powers of. 

See Trespass, 

Executor Conveyance by. 

See Vendor and purchaser, 

Executrix, position of 
See trespass, 

Extension of time: 

See Execution, 

Extaordinary original Civil Jurisdiction of High Court 

See Trespass 

Exparte decree 

See Right op Suit, 

Facts, Mistatement of. 

See Libel 
Fair Comment, 

See Libel 
False Evidence. 

See Judicial Proceeding. e n e —Incriminating stateenmts 

Deposition under to a suU after objection 

tn cross-examination made by P ^ pleader _ Adrnissi _ 

taken, not by deponant vers0 "*}} J ^ tr M for giving false evi- 
bility of the Act (l of 187 2)«. 132, 

dence— Gompell * i t0 . sbatem0n t in a deposition made by a 

party to the suit in <objected to, not by the de- 
vant only as affecting bis c an . s not adm isible against him 

ponent himself but by > P £a i se eV jdenoe, he being in fact 

on his subsequent trial,for givn= m0aaing o£ s . 132 of the 

“ compelled to answer b0 taken yb cunseol or 

Evidence Act. Such objection y _ N( ,^ 07li 1 Moo . & 

pleader representing the p >• & Kob distinguished. 

M. 48n., and Bex v. A-deij, ^ 271, explained and dis- 

Queen v. Gopal Da<s, 1. ■ ■ ' s ' uob an objection has been 

tinguished. Per TEN-U objection or privilege personal to 
taken and overruled, it a y ^ fco a ssert that object- 

the witness remains, it is sc v PraMATHA Nath 

tion or claim that pnvdeg 0 - 
Bose (1910] I. L. B ; 37 Calc. 878 

false information to Police. RT 

Set Jurisdiction of Origin 
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False Statement by Witness before Committing Magistrate. 

see Sanction for prosecution, 

Father’s Sister’s Son. 

See I-Itndu Law—Succession 37 Cal. 214 

Ferry. 

Private and public ferries - Maintaining a private ferry within two 
miles from the limits of a public ferry—Limits nit declared 
by the Local Government—■Bengal Ferries Act {Beny. L of 1885) 
ss. 6, 16, 28. When the limits of a public ferry have not been 
declared by the Local Government under s. 6 of the Bengal 
Ferries Act, 1885, a conviction under ss. 16 and 28 thereat 
for maintaining a private ferry, without sanction, to or from any 
point within two miles of the public ferry, is bad. MAHARAJ 

Manual v. Poicar Singh f 1910) 1. L. R. 37 Cal. 543 ... 947 

Final Order by Successor. 

See ‘ Court,” meaning of 

Fine, daily. 

See Encroachment. 

First Charge. 

See Putni Tenure 

First Information. 

See Crimnal Proceedings, Institution of 

First Mortgagee. 

See Mortgage 

Fixed Rent. 

See Kabuliyat, Construction of 

Fixture, notices to remove. 

See Calcutta Municipal Act (Bengal III of 1899) ss. 341 (1) 

&c. 

Fixtures, doctrine of. 

See Landlord and Tenant 

Foreclosure. 

See Mortgage. 

Foreclosure, right to decree for. 

See Title. 

Forfeiture. 

See Partition, 

Forfeiture of Pardon. 

See Pardon 

Forfeiture. 

See Penalty. 

Forged Indorsement. 

See Negotiable Instrument, 

Forgery. 

Dishonestly using as genuine Forgei Document—FaUiti nation of 
Acocunts —Alteration of Accounts — Penal Code t Act XLV of i860 
Ss. 465, 471. 477A— Reading over Deposition to witness in th • 
presence of the Accused or his Pleader -Criminal Procedure Code 
(Act V of 1898) S. 360—- Practice . The alteration of accounts so as 
to show tbo receipt of a sum of money criminally misappropriated 
and in order to remove ovidonoe of such misappropriation, is not 
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Forgery.— (Condi.) 


Page 


• • • 


an offence either under S. 465 or S. 477A of the Peneal Code, 
bhere being no intent to commit fraud. Lalit Mohan Sarkar v. 
Queen-Empress* I. L. R. 22 Calo. 313, and Emperor v. Bash 
Behari Das % I. L. R. 35 Cal. 450, distinguished. Whether or 
not there is an intent to defraud in any particular case depends 
on the oiroumstanoes of the case. Seotion 360 of the Criminal 
Procedure Code is mandatory. The evidence given by a witness 
must be read over to him in the presence of the aooused or his 
pleader, and no practice to the contrary can alter the plain words 
of the law, Jyotish Chandra Mukerjee v. Emperor(1908) 
1. L. R. 36 Cal. 955 

Forum. 

See Adoption. 

Fraud. 

See Conspiracy, 

See Lease 

See Master and Servant 
See Sale in Execution 

Fraudulent Transactions. 

See Cheating 

Frame of Suit. 

_ 37 Cal, 57. 

Fraud, 

Sec Pleadings 
See Right op Suit 

Further,Inquiry. Refusal to order 

Sea Complaint, 

General Clauses Act (1 of 1868) 

S. 2 Cl. ( 5 ): 

-(X of 1897) 

„ s. 3 (33), See Marine Insurance, 

General Committee Sanction by. 

See Demolition op Building, 

General Rules of Railway Company, 

_ See Railway Company, 

Gift 

See Hindu Law, 

See Title, 

by widow 

See Hindu Law Gift . R _ t : a R a j ; 

to daughter by Proprietor of Betia *aj 

See Title, 

to unborn Persons, 

See Mahomedan Law, 

Good faith. 

See Defamation, # , 

Goods bargained and sold, action 
See Contract 
Gotraja-Sapindas. 

See Hindu Law -Succession 
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Government Revenue. 

See Hindu Law—Legal necessity 

Government Promissory notes, at their noninal Value. 

See Privy Council Appeal 

Governor General in Council, powers of, 

See Jury 

4 Gowna ’ Ceremony, gift at. 

See Hindu Law—Gift, 

Grant. 

Maintenance—Grant — Limitation—Tenancy by sufferance — Limi¬ 
tation Act (XV of 1877) Sch. ll t Art , 139— Grantor and Grantee 
—Adverse possession. A tenancy by sufferance would not by 
itself make the possession of the holder rightful, so as to 
prevent limitation from running, but if the landlord, or the 
person entitled to resume the tenancy, does anything to indi¬ 
cate his assent to the continuance of the tenanoy, that would 
itself he sufficient to convort tho tenancy by sufferance into 
a tenanoy from year to year, and in such a case the limitation 
applicable is that provided by Article 139 of the second Sche¬ 
dule to the Limitation Act. Ram Chandra Singh v. 
Bhikhambar Singh (1910) I. L. R. 37 Cal. 674. 

Grant, conflicting descriptions of: 

See Lease 

Grounds of Bail: 

See Bail, 

Grounds of Belief: 

See Affidavit, 

Guardian, discharge or death of 

See Minor, 

Guardian, ad-litem, right of: 

See Mortgage 

Guardian and wards Act Vill of 1890 

1, 6, 2, See Minor, 

Hand writing, mode of proof of 

37 Cal 467 

Hansard's Parliamentary Reports, admisibility of 

See Libel 
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Hat - Mortgage — Whether the rents and profits * of hat could be mort¬ 
gaged —Transfer of Property Act (IV of 1882) s . 58— General 
Glauses Act il of IS6S), s . 2 cl. to). The rents and profits deriv¬ 
able from a hat can be validy mortgaged, Surendra Prosad 
Bhuttacharji v. Kedar Nath Butiacharji I. L. R., 10 Cal. 8, 
Bungshodhur Biswas v. Mudhoo Mohuldar 91 W.R. 383 Suren¬ 
dra Narain Singh v. hhai Lai Thakur I. L. R. 22 Cal 752 and 
Sikandar v. Bahadur I. L. R. 27 All. 462 referred to. Golam 
Mohiuddin I Iossein v. Pa kb ati (1008) I. L. R., 36 Cal 665. 392 

Hearing, adjournment of 

Sec Commission 

He aring of appeal on date of filing. 

S‘c Appeal, admission of, 
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Hereditary office, land attached to* 

See Hindu Law 

Heretability. 

See Landlord and Tenant.— Building Lease, 37 Cal. 
377. 

High Court extraordinary jurisdiction of. 

See Trespass. 

High Court , jurisdiction of—Power to revise orders of discharge bn 
Presidency Magistrates, ani to direct further inquiry — Crimi¬ 
nal Procedure Code (Act V of 1898), ss. 423, 438— Charter Act 
(24 and 25 Vic., c. 104) s. 15. The High Court has power 
under section 439 read with section 423 of the Criminal Pro¬ 
cedure Code, to revise an order of discharge passed by a Presi¬ 
dency Magistrate and to direct a further inquiry, if there are 
good reasons for doing so although no question of jurisdiction 
arises in the case Bari Dass Saijal Saritulla I, L. R. 15 Cal. 
608; Colville v. Kristo Kishore Bo e I.L.R. 26 Cal 74 6;Dwarka 
Nath Mondul v. Bern Maihab Banerjx I.L.R. 28 Cal. 652; and 
Emperor v. Varjivandas T. L. R 27 Bom. 84 followed. Bellm 
v. Parker 7CWN. 521 referred to. CharoobalaDabee v. Baren- 
dra Nath Mozumdar I. L. R. 27 Cal. 126; KedarNathSanyal 
v. Rhetra Nath Sikdar 6 C. L. J. 705 and Debt Box Shroff v, 
Jutmal Dung arm al I. L. R. 33 Oal. im discussed and dissert- 

ted from. The High Court cannot interfere, under section 15 or 
the Charter Act with the order of a subordinate Court on the 
ground of an error in law, but only for an error affecting 
Jurisdiction, that is either a want or refusal o! jnnsdict.on or an 
illegality in the exercise of it. Tej Ram 7 Harsuh I L R. l 
All. 10 and Corporation of Calcutta v. Bhubati, Boy tIhowdhry 
I. L. R. 26 Cal 74 referred to. Where on the ^m.s^.on of the 

accused an offence of criminal misappropria 10 matters 

established, and the Magistrate did not consider or el.c.t matters 

of vital importance in the case :-Held »b«e 1 bad be:en no 
proper inquiry into the obarge, and that „ j Dhobi v 
grounds for dicing ^reported, dis- 

fstssrssfrS? *• 

... (1908) I. L. R. 36 Cal. 994 . 

High Court, Criminal Revisiona Junsdiclion of flj fl 

Order by a first Class Magistrate for dl ? cont l n , , 8g8 j ss 435 and 
brothel—Criminal Procedure Code ^fJ^f^mAct (II of 
m— Eastern Bengal and Assam DuorW 6 of the 

1907) «. 2 to 6 -Procedure tn cases ,S aobiDg ” under s. 3 

Aot — Offence. A Magistrate of the first ol , ^ ig07> 

of the Estern Bengal and Assam D ina i procedure 

is a "Criminal Court" within his procee- 

Code, and the High Court bas jun prooaa dings were 

dings under ss. 435 and 439. Bu th0 on i y err0 r being 

in themselves perfectly fair and re - w j fcnesS0Si the High 

possibly the administration of oa ns so ^cb do not 

Court refused to interfere. Sections - ana 
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HighiCourt, Criminal Revisional Jurisdiction of.— (Conoid.) Pa6e 

create any offence, the only offence oreated by the Aot being, as 
provided in s. 6 , disobedience to the order of the Magistrate 
passed under s. 3. The procedure to be followed under the Aot 
is that, upon a sanction, report or order under s. 5, the Magis¬ 
trate must, if he intends to go further, summon the owner or 
other person mentioned in s. 3 to show cause, and in the event 
of his failure to appear he may proceed in bis absence. He 
must next satisfy himself that the house is used as described in 
s. 2 (a), ib) or (c), doing so in any way that does not violate 
the ordinary rules of fairness and propriety but he is nob 
bound to act only on logal evidence, ’and he need nob, and 
possibly may not. administer oaths to persons of whom he may 
make enquiry. If be makes an order under s. 3, proceedings 
for disobedienoo must be taken independently under s. 6 , and 
conducted according to the ordinary procedure prescribed for 
for the trial of offences. RAJANI Khemtawali Pramatiia 
Natii Ciiowdhry (1910) I. L. R. 37 Cal 287 ... 790 

High Court, Jurisdiction of 

See Sanction for Prosecution. 

High Court, Ju isdiction of, bo grant bail. 

See Bail. 

High Court Original Side Jurisdiction of, 

Beviiional jurisdiction over Presidency Small Cause Court—■Civil 
Procedure Code {Act V of 1908) s 116— “Appeal"— Practice — 
Sanction to prosecute — Code of Criminal Procedure ( Act V of 1898) 
ss. 195 ( 6 ), 439. A Judge of the Presidency Small Cause Court, 
Calcutta, had summarily refused an application for sanction to 
prosecute the plaintiff for making false claim in a suit before 
him. On an application to the High Court under s. 115 of the 
Code of Civil Procedure, to set aside this ordor and bo compel 
the Judgo to determine the application.— Held , that the jurisdi¬ 
ction of the High Courb in all such revisional applicabions, 
whether in respect of suits or obhor matters, is vested in a single 
Judge sitting on the Original side. Shamsher Mundul v. Qancn- 
dra Narain Mittcr. 1. L. R, 29 Cal. 498, Sarat Chandra Singh 
v. Brojo Lai Mookcrjce, I. L. R. 30 Cal. 980 followed. 
Haladhar Haiti v. Choi/tonna Maiti , I. L. R. 30 Cal 588, re¬ 
ferred to. A Civil Court, when acting under s. 195 of the Cri¬ 
minal Procedure Code, is nob in any way exeroising criminal 
jurisdiction, and is sub]eot to the revisional jurisdiction of the 
High Court under s. 115 of the Code of Civil Procedure. Salig 
Bam v. Bamjt Lai, 1. L. R. 28 All. 554, In the matter of the 
petition of Bhup Kunxoar , I. L. R. 26 All. 39, Bam Prosad Bog 
v. Sooba Boy t 1 C. W. N. 400 Guru Churn Saha v. Girija 
Sundari Dasi 7 C. W. N. 112, Kali Prosad Chaterjee v. Bhu- 
ban Mohini Dasi, 8 C. W. W. 73, Eranholi Athen v. KxnQ - 
Emperor, I. L. R. 26 Mad. 98, referred to. An application 
under s. 195, sub-section 6 of the Criminal Procedure Code is 
not an appeal, honoo the revisional jurisdiction under s. 115 of 
the Civil Procedure Code is nob excluded. Eardco Singh v. 
Hanuman Dat Narain, I. L. R. 26 All. 244, distinguished. 
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High Court Original Side Jurisdiction of — {Conoid.) 

Ramadiiin Bania v. Sewbalak Singh (1910) I. L. R. 37 
Cal. 714 

High Court and District Court, Concurrent jurisdiction of. 

Sea Probate. 

High Court Rules andiOrders, Rule No. 740. 

See Probate. 

High Court Rules (Appellate Side Pr. II Ch. IV, Rule XX. 

See Privy Council Appeals. 

Hindu Law—Adoption. 

Evidence of Adoption— Adoption of Daughter's Sou, validity of — 
Question not raised until too late a stage of the hearing — 
Estopped by assent of Reversioner to Alienations by Widow - 
Dower of Revision to bind iater Reversioners Power 
of Reversioners claiming net through preceding liter- 
s toner but through last male owner-—Misjoinder of Causes of 
Action—Citil Procedure Code (XVI of 1882) s. 578. The 
appellant's right to maintain a suit to set aside alienations of 
certain immoveable property made by the widow and the 
natural mother of the last mala owner, who was the daughter’s 
son of the original owner, depended on whether, as the appel¬ 
lants alleged ha was also his adopted son. On this question the 
Courts in India differed:— Held , by the Judicial Committee, 
that on the evidence the adoption was established. It showed 
that on the death of the original owner the al eged adopted son 
succeeded to the estate without controversy which he could only 
have done as adopted son, and enjoyed it and ■ d ' s P° s ® d .° n f 

almost every document both during h.s life and after h.s death 
was framed entirely on the basis of the adoption. An‘ i to 

the validity of the adoption on the ground that under the Hindu 
law a daughter’s son could not be adopted, was only put forward 

ana? « »» ri SE 

Z q£st L or -bioh must be dep... 

Ao showiog this a doo..m«t' ^Zthe, Z. was 

produced which, after reoeibing tba P sfcated that 

„„ heir 10 or olaimapt oi lh. ^opi<rf,s>»> iwi „ 0 sto 
the widow agreed that d rig >» ^ p( ^ proporty , „d 
should remain in possession widow both the sbar- 

that .1.., the death of “ “i ofTb. raoth.r, she 

es should devolve by inbe ftr jnnfced son. This deed was 

were the natoral brothers 0 ® ^ time was bhe 

sign ,d by the <f nfidia ditlercd as to the effect 

onlv reversioner* 


Page. 
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of bis concurreuco in the deed :— -Held, that the division of her 
lifo interest with the mother was an act which did not need the 
assent of the appellants father : and to provide for the descent 
of the inheritance after her death in a line different from that 
proscribed by law was a thing which the widow could not do 
either with or without his assont. There was, therefore, no es¬ 
toppel on the reversioner, and consequently none on his sons. 
Another document relied on by the respondents was one of the 
alienation sought to bo set asido. It was executed by the two 
alienations sought to be set aside. It was executed by the two 
ladios on 1st July 1883, and recited that they inherited the 
property in question from tho original owner by virtue of right 
of succession and also by reason of the relinquishment of their 
rights by all the original owner’s collateral heirs. They refor- 
ied to the deed of 3rd September 1871 and stated that they, 
the executants, wero absolute owners by exorcising proprietary 
rights. Thoy conveyed the land to tho purchasers absolutely 
and finally stipulated that neither the nor their heirs or des¬ 
cendants would ever raise] any objection, nor would the original 
owner’s collateral heits whose rights, if any, “ had been exting¬ 
uished by their putting their signatures to this deed, and admit¬ 
ting it to be coirect.’ ibis deed was also attested by amongst 
others, the father of tho appellants. The Courts in India again 
ditlored : Held, that the deed only bound the ladios and the 
collateral heirs of the original owner from whom they claimed 
to have derived title. It did not affect any title coming from 
the adopted son through whom the appellants claimed ; they 
woro, tborolorc,. not ostopped. The ladies, the alienees, of the 
four separate alienations sought to be sot aside, and the natural 
brothers of tho adopted son were all mado defendants in the 
present suit: — Held that it was very doubtful whether, on the 
strictest construction to be placed on the Civil Procedure Code, 
it could properly ho said thoro was any misjoinder of oausesof 
action ; but evon if there was, section 578 of the Code had the 
ofTeot of preventing such a defect from being made a ground of 
appeal on which tho decree of tho first Court could bo reversed. 
1 ho decreo of the Chief Court was reversed, and that of the 
District Judge rostored. Cat.A Rur NARAIN v. Gopala Devi, 
(1903) I. L. K. 3b Cal. 780 

Hindu Law—-Adoption by Hindu Woman—Prostitute, adoption by 
—Inheritance, right of—Letters of Administration. A Hindu 
woman cannot under any circumstances adopt a son to herself 
nor can any so-callod adoption confer a right of inheritance on 
the adopted son. Narendra Nath Bairagi v. Dina Nath 
Das, (1908) I. L. R. 3G Cal. 8TI 

Hindu Law Alienate Legal Necessity — Hindu Daughter's right 
to alienation property-Orius of Proof—Sradh ceremony — 
Qoecrnment lie venue Succession Certificate, Costs of—Property 
sold ]or Arrears of Load-cess, recovery of. A Hindu widow died 
leaving her surviving a daughter as life-tenant to tho estate of 
her deoeased husband which was in involved circumstances. The 
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daughter executed a kobala and a mortgage of the properties, 
and out of the moneys thereby obtained she paid for the Sradh 
ceremony of her mother, the Government revenue, the costs of 
a succession cerificate and a rent deoree. She also executed an¬ 
other mortgage and used the money obtained to recover the 
property sold for arrearas of road-cess. In a suit brought by the 
reversionary heir after the death of the life tenant to .set aside 
the Kobala and the mortgages as having been made by the life- 
tenant in excess of her power of alienation Held , that it was 
for the defendant to show that these alienations hsd been made 
for legal necessity. Held , further, that the expenses of the 
Sradh ceremony, the pay-ment of the Government revenue, 
the costs of the succession certificate and the payment of the 
rent decree were made for legal necessity ; but that the pay¬ 
ment of money to recover the property sold for arrears of road 
-cess was not so made. Raj Chandra Deb Bizwas v. Sheeshoo 
Ram Deb 7 W. R. 146 . Shekaat Hosaxn v. Sasi Bar I. L. R. 
19 Cal. 783, Mahannnd Chuckerbulty v. Banimadhub Chatterjee 
(I. L. R. 24 Cal. 27), Rupram Namasudra v. Iswar Pamas^dra 
6 C. W. N. 302 approved. Braja Lai Sen v. Jiban Krishna 
Roy 26 Cai. 295. distinguished. SbimouaN -Jha v. Erubehaby 
Mibser, (1908) I. L. R. 36 Cal. 753. 

- Custom — Primogeniture , rule oj—Orissa and Cuttack, Land Tenure 

in —'“ Paharaj '“ Chouidhuri ” -Hereditary offiee , land atta¬ 
ched to — Regulation XI of 1793— Regulation XII of 1805, s. 
36— Regulation X of 1800 -Statements of deceased persons — 
Evidence Act [I of 1872) ss. 21 oni 32, cl. (6)-Proof of 
Custom. The appellants and respondents were members of a 
Brahmin family long established and possessed of an estate 
in Cuttack. To a suit by the appellants for partition of the 
estate on the ground that it was joint family property governed 
by the ordinary Hindu law of the Mitaksbara School, the de¬ 
fence was that a custom of lineal primogeniture prevailed 
in the family by which from a period prior to British rule 
the estate had always descended to the eldest son, the junior 
members of the family bring entitled only to maintenance, 
and not to any share of the land, The only reliable 
evidence of the status of the family during the period 
of native rule consisted of documents of ancient j late 
which showed that the office of Cbowdhur, hadI been beld.n 

succession for many generations ya called “nan’ 

U," were . ? „«d .ep.rto. 

nate Judge decreed High Court reversed that 

custom was not prove , b e *f eace was sufficient to 

decision being of opin JJa th , th6 Judicial Committee 

establish the custom . High Court, that the evidence 

the custom during the period 
fell far short of establish produced , j t appeared 

tUS grant of the office of Chowdhuri was one of an 
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office only; that the office was revocable at the pleasure of the 
sovereign, and though generally heritable it might be confer¬ 
red by him not merely on the oldest son but upon any member 
of the family, or indeed upon any body. These considerations, 
though they might suggest a presumption, were not sufficient 
to establish a right, for which pm pose the evidence must be 
clear and unambiguous With regard to the history of the family 
and their estate after the advent of the British Govorment, the 
evidence showed that whenever the bolder of the estate died 
leaving more than one son, the right of the eldest son 
was challenged in the Courts and the litigation invariably 
ended in a compromise under which the younger sons obtain¬ 
ed a share of the estate very much in excess of the mainte¬ 
nance to which, had the custom existed, tbev would have been 
entitled. The evidence, therefore, entirely failed to give to the 
alleged custom the character of certainty which was essential 
to Its validity. RamAKANTA P.\S M OH AT* ATT? A V. SHAMAN- 

axd 1)as Mon atwtra (1009 I. L. R. 36 Cal. 590 ... 347 

Hindu Law—Endowment - Creation of Endowment—Proof of Dedi¬ 
cation to JdoU —Alienation of endowed property—Construction 
of grant of Dehuttar property—Ancient Document—Evidence 
Act (l of 1892) s. 90 — Power of Mohant to grant lca*e in per¬ 
petuity at fixed rent—Landlord and Tenant—Limitation Act 
(XV of 1877) Sell. 77, Arts 184, 144— Bona fide Purchaser. 

The origin of title to the property in suit was a sanad of 1787 
granted by the Raja of Pandra to the predecessor in title of the 
plaintiff, the sebait of a shrine managed by Goswamis among 
whom the office of Mohant had descended for more than 100 
years by the rule of lineal primogeniture, in the following 
terms:—“ To be remembered and abode of all blessings, Sri 
Biohitrananda Mohant Goswami, of good character. This deed 
of pottah of deMittar property is executed to the following effect. 

I do grant to you by way of lakheraj dehuHar the entire mouza 

of Gorfalbari in pergunnah Pandra . By bestowing vour 

blessings on us you do on joy and possess tho same with fresh 
felicity. If I or any of ray heirs over dispossess you the 
dispossession shall bo ineffectual.” The evidenco in the case 
showed that the donoo roooived the gifb as ono for the servioe 
of the particular idols whoso sebait ho was, and that the 
income of tho mouzah had ever since been entirely appropriated 
for that service. 101800 »tho then Mohant describing himself 
as “ brittibhogiholdor of dehuttar , ” granted toitho predecessor 
in title of the defendants a m^kurari- pottah , or permanent lease, 
of tho mouzah in which it was described as “my long-standing 
ancestral lathmaj dehuttar property endowed for the servioe of 
thodoity.” In a suit brought, to sot aside the lease as being 
beyond tho powers of tho Mohant and therefore void, it was 
contended by the defendants that though the grant was to the 
Mohant and “ by way of lakheraj dehuttar there was no com¬ 
plete or specific dedication of the mouzah to the service of any 
idol, but that tho gift, was to the Mohant personally and descon- 
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dible bo his heirs : -Held, by the Judicial Committee (reversing 
the decision of the High Court] that,under bho circumstances of, 
and on the evidence in, the case,the mouzah was debuttar pro¬ 
perty in the sense of having been dedicated to the worship of the 
idols represented by the Mohant to whom it had been origin¬ 
ally granted. Though the mere fact of the proceeds of any land 
being used for the support of an idol mav not be proof that that 
land formed an endowment for the purpose, yet it was a facb 
that might well be taken into consideration, when, as in this 
case, the intention of the founder had bo be gathered from ancient 
dooument expressed in ambiguosu language. Muiiun Lall 
v. Komul Bibee 6 W.R 42 followed. There was no allegation of 
any special circumstances of necessity bo justify the grant of the 
lease which was subject to a fixed rent-charge,payment of which 
had all along been made bo the Mohant :—- Held , that the power 
of a Mohant to alienate deb'ittar property being, like the power 
of a Manager for an infant heir, limited to cases of unavoidable 
necessity [Prosunno Rtimari Debija v. Golab ' hand 14 B.L.R. 
450; L.R. 291.A. 145], a permanent lease at a fixed rent ; though 
adequate at the time, was “a breach of duty in the Mohant, 
and on the most favourable coostruction could only enure for the 
life of the grantor and was not binding on his successors Sntbes- 
seureeDebia v. Mothooranath Acharjo 13Moo I.A. 270 followed. 
It was also contended that a mokurari lease was tantamount to 

a conveyance in fee simple, and that the lessees mus > ® re ° re < 
be treated as “ purchasers ” within tb» meaning of Article 134 

of Schedule II of the Limitation Act (XV of 1877), ^ ^ 

was consequently barred by lapse of time, an 10 ”, d 

so decided :— -Held (reversing that: decision ha the words 

“ purchased for a valuable consideration in absolutely 

that the ownership of the property so consideration of 

transferred from the vendor to tbs puro a c e , j tbe 

the price. But a lease in perpetuity left some .nterast jn Jfce 

lessor, and such a lease, though perma > Q a j 44 q 

Rally Dass Ahiri v. Monmohmt DasseeL ' The 

The purchaser must be the purchaser o ■ -- ^ rf . iole 1 3 4> 

defendants were, therefore, n ° P ur “^ Go3W AMI v. Shyama 
and the suit was not barred. ABH 

Charan Nandi (1908) I L. . a : 1 , a t e whether possible 

Hindu Law—Impartible Raj— Sep *™. 1 ^. Luve to amend. In the 

—Spes successions-Cause of act ^ q{ fcbe holderifch9 inter- 

oase of an impartible Ra],during successions, which 

est of a member of his family > ° D 1 ^ S b9 n0 separation in 
is not a subject for partition . a _ ’ suob separa tion can oper- 
estate ns there is nothing u P on , ,1 plaint, so as to dis- 

An application lor “ “X too ].t, a tt.g. 

close a cause of action, refused ’ r aME shwae Singh, 

of the case. LalitesHWAE Singh v. 

(1903)1. L. R. 36 Cal. 481 ^ of family for main- 

Maintenance—Graat to / Ult ° r mature of—Lower of Grantees 
tenance — “Babuana" property, nature of 
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to alienate—Custom of Darbhanga Raj-Property not inalie¬ 
nable rner ly because it is imparlible-Liability of “ Babuana" 
to sale in execution of decree — Rviicnoe of Custom. Property 
granted as ‘ babuana " bo a junior male member of the Par- 
bhanga Raj family in lieu of money maintenance was admittedly 
impartible, defending bo the oldest male heirs cf the grantee 
and being held and managed by the person to whom it descend¬ 
ed for the maintenance of himself and his family. The 
Government revenue was conditioned to be paid by the grantee, 
or the por c on to whom the property descended, not directly bo 
Government but through the Maharaja ; — Held, that such pro¬ 
perty, though impartible, was not by reason of that fact inalien¬ 
able. Property so grantod may bo alienable. Udaua Aditya 
Deb v. Jadoblal Aditya Deb , 1. L. R. 8 Calo. 199 : L. R. 
8 1. A. 248, Sartaj kuari v. Door of Kuan , I. L. R. 10 
All. 272 ; L. R. 15 I. A. 51, and Venkata Surya Mahipati 
Rama Krishna Rac v. Court of Wards , I. L R. 8j Mad. 
383; L. R. 26 I. A. 83, iollowod. Notwithstanding its 
impartibility the subject of such a grant came, in the absence 
of any special custom regu’abing its enjoyment, within the 
principle laid down in Mayne’s Hindu Law, 7th edition, page 
415, paragraph 321, that ‘'in cases governed by the Mitakshara 
Law a father may sell or mortgage, not only his own property 
in order to satisfy an antecedent debt of his own, not being of 
an illegal or immoral character and such transactions may bo 
enforced again-t his son > by a suit, and by proceedings in execu¬ 
tion bo which they are no parties.’ Semblc'.li the male descendant 
in whom property so granted was for bho time being vested 
failod to pay the Government revonue as stipulated, and bho 
Maharaja was himself obliged to discharge the claim of the 
Government, he might sue bho defaulter for the amount so 
paid, and execute his deoioe by sale of the babuana ' pro¬ 
perty. . A family custom to the otlecb that property granted 
tor maintenance by a babuana grant was inalienable, was 
held to bo not established. Absence of evidence of alienation 
without any ovidence of faots which would make it probable 
that an alienation would have b.'on mado, cannot be accepted 
as proof of a custom of alienability. Sartaj Kuari v. Dcoraj 
Kuan. I. L. R. 10 All. 272, L. R. 15 I. A. 51. followed. 

I)URGAnuTbrNr,u v. Rameshwar Singh ( 1909) I L R 
36 Cai. 943 * 

Pitridatla Ayautuka Stridhan, succession to -Son or married 

daughter , preferential heir—Dayabhuya K any a n caning 

o/ --Under the Da\abhaga School of ilindu Law. son is the 
preferential heir to a married daughter to pitridatta ayautuka 
stridhan . property of tho mother. The word “kanya" in 
Dayabhaga, Chap. IV, s. ii. para. 16 means an unmarried 
daughter. Ram Gopal Uhultacharjec v. Narain Chandra 
Bandapadhya , I. L. R. 33 Cal. 315, 10 G. W. N. 510 ; 3 

0. L. -I. 15, followed. Prosanno Kumar Bose v Sarat 
Shoshi Ghosh (1908)'!. L. R. 36 Cal. 86 
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Hindu Law—ShBoaitship —Alienation of ShebaiUhip, inter vivos. 
An alienation ( inter vivos) of fcbe office of Shebait by an 
arvannamah , to a closely connected member of the family who 
seems to have more interest in the worship of the idol than 
any one else, and without any idea of personal gain, is valid 
under the Hindu law. Mancharam v. Pt anshankar I. L. R. 
6 Bom 298. followed. Rajeshwar Mullick v. Gopeshwar 
Multick I. L. R. 35 Cal. 226 distinguished. Ehetter Chunder 
Ghose v. Hari Das Bundopadhya 1. L. R. 17 Cal. 557 and 
Rajaram v. Gonesh I. L. R. -;3 Bom. 131 referred to. Nirad 
Mohini Dassi v. Shibadas Pal Dewasin, (1901) I. L. R. 
36 Cal. 975. 

Hindu Law — Will construction of- — Direction as to management of 
property — Gifts—Express gift or no words of gift— Partition — 
Widow's right to share on partition. An express gift by will 
of property by a testator to his sons will defeat the right of a 
widow to a share on partition. Debendra Gcomar Bey 
Ghoudhry v. Brojendra Coomar Boy Ghoudhry I. L. R. 17 
Ca'. 886, referred to. Where however a will contains no words 
of gift to the sons, but merely operates to postpone a partition of 
the property to a particular date with directions as to manage¬ 
ment in the meantime, the property vests in the wi ow as 
executrix for that purpose, and the sons take the property as on 
an intestacy and not by any bequest KisHore Mohun U 
v. Monimohan Ghose I. L. R. 12 Cal. 165. Sorohh Dasee 

v. Bhobun Mohun Neoghy I. C. R- 1 a . • b6 

Where a widow is entitled to a share on part^ion ber ngh 
nob affected by the fact that she had a beady » 

share from one of her sons. Jagomohan Haider i-£"oJamay» 
Dossee I L. R. 8 Ca. 149 referred o. The £ * , 

widow takes as heiress of her -ou, s - i r t r 

Jodoonath Dey Sircar v. £ro;ona HeMANGINI 

385 referred to. PouEENDEA NATH SEN v. 

Dasi (1908J I. L. R. 36 Cal. 75 

Hindu Law. ^cession— Property of childless 

Dayabhaga Ayautuka stndnan S - ^ brother Undar the 

widow— Step-brother- Busban V busband 0 f a ohild- 

Dayabhaga law, the younger aya utuka strmhan pro- 

less widow is entitled to succeed to her Roy 

party in preference to her ^ep g ’ ho se (1910; I. L. R. 37 
Chowdhby v. Haeendea Nath uh 

, Cal. 863 

endowment. 

See Limitation. ., , i n , ln hter—Gift of immoveable 

Mitakshara—Gift by Hindu soldo „ ^ •« d wiragaman " cere- 
property to daughter at go evers i on ary heirs. It is com- 
money — Post-nuptial Q l J . , ^ Q jyiifcakshara law bo 

patent to a Hindu widow S oT ® r ° . t ion of the immoveable 
make . valid gift, o» .U. o.«sio» ol .he 

property of her husband o su(jb agl ft is binding upon the 

daughter’s gowna ceremony* 
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Page 


rovorsionary heir^ of her husband. CaURAMAN SAHU V. GOPI 
SaHU (L909 I. L R. 37 Cal. 1 

Partition -Penn.on - Whether , f>jUr separation in estate^ a minor 
m mber Continuing to live jointly with an adult member 
becomes a reunited member of the family — Survivorship. When 
after partition in distinct shares amongst Hindu brothers, 
some of whom wore minors, ithe minor brothers continued bo 
live jointly with one of the adult brothers, that faot alone did 
not constitute a reunion with him after partition. In order to 
constitute a reunion there must be a junction of estate with an 
intention to reunite. RUSI MENDLI v. Sundar MenPLI 
(1910) I. L. K. 37 ( ale. 703 

Succession - Mitakshara — Step-mother — Father's sister's son — 
Gotraja sapmda Letters of Administration. In the Bengal 
Presidency, under the interpretation of the Mitakshara law as 
accepted in the districts governed by that law, a step-mother is 
not entitled to succeed to the estate of her step-son either as a 
gotraja sapinda or in preference to the father’s sister’s sons. 
Joti Lai v. Duraui Lower , B. L. li. Sup. Vol. 67 t Kumaravelu 
v. Virana Goundan , I L». R. 5 Mad. 29, Muttammal v. Venga- 
lakshmi Ammal , ]. L. R. 5 Mad 32, and Ramanand v. Sur- 
giani y I. L. R. It; All. ‘221, referred to. K<sserbai v. Valab 
Raojt, I. L. R. 4 Bom. 188, Lallubhoi Bapubhai v. Cassibai , 
I. L. R. 5 Bom. 110, and Russcobai v. Zoolekhabai , I. L. R. 
19 Bom. 707, not followed, having regard to the principle laid 
down in Collector o / Madura v. Mcottoo Ramahnga Sathupa- 
thy. 12 Moo. I. A. 3o7. Iahalpai Kumri v. Gaya Pershap 
SAHU (1909) I. L. R. 37 Cal. 214 

Will—“Relinquishment m Javoui of a sentient person 
Bequest Jor establishment </ an image and worship of a Hindu 
Deity. 1 he principle of Hindu law, which invalidates a gift 
other than to a sentient being capable of accepting it, does not 
apply to a boquo't to trustees for the establishment of nn image 
and the worship of a Hindu deity after the testator’s death, nor 
does it make such a bequest void. Up°ndra Lai Boral v. Hem 
Chundra Loral , 1. L. K. 25 Cal. 405, Rojomoycc Dassee v 
Troylnkho Mohiney Dassee , I. L. R. -9 Cal. 260, and Hogendra 
Nundim Dassi v. Benoy Krishna Deb , - I. L. R. 30 Cal. 521, 
overruled so far as they conflict with the view of this Full 

Bouch Bhupati Natii Smrititirtha v. Ram LalMaitra 
U 9U9) I. L. R. 37 Cal. 128 KA 

Hindu Wills Act (XXI of 1870) 

See Receiver. 

Holder in due course. 

See Negotiable Instrument. 

Husband s Younger brother. 

TDK A StRIDHAN. 

Illegal Distress. 

See Limitation. 

Illicit Sale. 

See O it d m . 
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Imputation of Criminal offences. 

See Libel. 

Incriminating Statements in Cross-examination. 

See False Evidence. 

Incumbrance. 

Putni Tenure —Customary right to cut and appropriate trees t whe¬ 
ther an incumbranct—Putni Regulation ( VIII of 1819j s. 11— 
RiQht of an auction purchaser at a sale held under the Putni 
Regulation to avoid such incumbrance—Bona hae engagement 
made by the defaulting proprietor w\th resident and hereditary 
cultivators , effect of. A customary right feo out and appropriate 
trees is an incumbrance within the meaning of s. 11 of Regula¬ 
tion VIII of 1819. A purchaser of a putni taluq at a sale held 
under Regulation VIII of 1819 is not entitled to hold the 
property free from a customary right or a right recognised by 
usage which has grown up during the subsistence of the putni, 
and under which occupancy raiyats are entitled to appropriate 
and convert to their own use such trees as they have the right 
to cut down, inasmuch as he is not entitled to cancel a bona 
fide engagement made by the defaulting proprietor with the 
resident and hereditary cultivators. Prapyote Kumar 
Tagore v. Gopi Krishna Mandal (1910) I. L. R. 37 Cal. 
322 

Incumbrance, avoidance of. 

See Revenue Sale. 

Incumbrance by non-occupancy Raiyat. 

See Landlord and Tenant. 

Indemnity bo estate of Sebait. 

, . See Parties. 

Indian Councils Act (24 & 25 Vic., C. 67) s. ?2, proviso. 

See Jury, right of trial by. 

Infringement of Trade-mark. 

See Trade-mark. 

Inherent Power of Court to amend decree. 

See Practice 

Injunction—Jurisdiction of High Court-Injunction to restrain V ro- 
ceedings in a Moffusil Court -jurisdiction of Courts of Equity 
- Foreign Courts. The jurisdiction^of the High Court tore- 
strain proceedings in Courts outside the jur.sd.ot.on .s governed 
by the same principles as those that govern Courts of Equity m 

England, namely, that the party, whom .t 15 “"f fc H th C urt' 
must be within the limits of the jurisdiction of the High Court, 

so that in the event of an injunction being granted again® him 

and being disobeyed, he would be so 0 P ro ° Q followed. 
The Carron Jr on Co. v.Maclann 5 H.L. 0 ^ 

Mungle Chand v. Coral Bam l. L.. K . M ^ xui.n 

A Court of Equitycan o£ 7 ™s n ^ ^ p0rS on sought to be 
with a suit in a . tor ® lg ? . of the Court. VULCAN Ikon 

restrained is within t pf 0SA v, (1908) I. L. R. 36 Cal. 233... 
WoBKS v. Bishumbhub bbosa \ 
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Injunction. 

See Contract. 

See Criminal Procedure Code (V of 1898) S. 147 

Injunction 

See Trespass. 

Injury by Dogs, without provocation. 

See Damages, spit for. 

Injunction. 

Perpetual Injunction restrainin') execution of a decree obtained in a 
previous suit against the plaintiff —Specific Relief Act [I of 
1877J :<s. 54, 5J {e\ Where the defendant has nob invaded, or 
threatened bo invade, bho plaintiff's right bo, or enjoyment of, 
any property, and there is no apprehension of a multiplicity of 
judicial proceedings bo which the plaintiff neod be subjected for 
the purpose of establishing or safeguarding his rights, or for pre¬ 
venting the acquisition of rights of the defendant :— Held , that 
s. of) of tho Specific Relief Act oonsbibubos a manifest bar in 
the way of the plaintiff’s suit for a declaration that the defend¬ 
ant had no title to lands in suit, and for perpetual injunction 
restraining the dofendact from taking possession of the lands by 
executing his decree. Dhuronidhur Sen v. Agra Bank, I. L. R. 
4 Cal. 380, followed in principle. Appu v. Raman, I. L. R. 
14 Mad. 425, uob followed. KARNADHAR HalD'R v. Hari 
prasad Roy Chaudhuri ^ 1910 I. L. R. 37 Cal. 731 

Injunction, variation of. 

See Trade-mark. 

Inland Navigation, 

See Marine Insurance. 

Inquiry. 


See Magistrate, Transfer of. 

Insolvency Indian Insolvent Act fl 1 & 12 Viet. C. 21'. 

Practice—Appeal bg petition Petition bg creditor not included in 
Schedule — Jurisdiction of High Court >n its Appellate Jurisdic¬ 
tion Distribution of Dividcn \s. On an application for relief under 
S. 73 of the Insolvent Act, to the High Court in its appel¬ 
late jurisdiction by a creditor, whose claim at the bimo of the 
final discharge was by some inadvertence not entered in tho 
schedule, the insolvent, however, having not.ieo of and acknow¬ 


ledging the claim and knowing of tho commission:— Held , that 
the High Court, in its appellate jurisdiction, had jurisdiction 
to intervene, and to order that tho creditor bo entered in the 
insolvent’s schedule, and that he do rank as creditor, as well 
in respect of past as of future dividends. In re H R 
Cor, BOLD, an Insolvent (1108) I. L. R. 36 Cal 513 


Indio.n Insolvent Act HI and 13 Yict ., c. 31) - Jurisdic¬ 
tion—Summary proceeding -Order for Ejectment of Insol¬ 
vent Tenant, on application of Landlord, whether valid. On an 
application by the insolvent’s landlord, who wa* an admitted 
creditor in respect of arrears of rent, for an order that the 
insolvont should make over possession of the premises to the 
Official Assigneo : —Held, that there was nothing in the Insol- 
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Insolvency-Indian Insolvent Act '11&12 Vict.C.21)— (Conoid.) Page 

vent) Act, which enabled the Court, sitting in Insolvency, on a 
summary proceeding, to make at the instance of the landlord, 
what was virtually an order for ejectment against the tenant. 

Maud Anderson, In re (1909; I. L. R. 3G Cal. 489 

Insolvency. 

Punjab Laws Act {IV of 1872) s. 27— Order of Insolvent Estates 

Court at Amritsar declaring debtors insolvents and appointing 
a Receiver Subsequent order of High Court , Bombay , under 
11 and 12 Viet, i Indian Insolvency Act) declaring some 
debtors insolvents and vesting their property in Official 
Assignee , Bombay. By the provisions of the Punjab Laws Act 
(IV of 1872) as to the property in the Punjab of debtors who 
have, by an order under the Act, been declared insolvents, the 
Court is entrusted (by s. 27) with merely administrative 
powers with regard to it, and no transfer of the property takes 
place : Held , therefore, by the Judicial Committee (reversing 
the decision of the Chief Court), that whero such an order had 
been made by the Insolvent Estates Court at Amritsar in res¬ 
pect of certain debtors carrying on business at '.amongst other 
places) Amritsar and Bombay, and a Receiver of their pmperty 
had be 3 n appointed by the Court, a subsequent order of the 
High Court of Bombay in its Insolvency Jurisdiction, made 
under the Indian Insolvency Act (11 ana 12 Viet., C. 2l), 
declaring the same debtors insolvents and vesting their property 
in the Official Assignee of Bombay, bad the effect, notwith¬ 
standing that it was of later date than the order of the Punjab 
Court, of vesting all the property of the debtors, including that 
in the Punjab, in the Official Assignee of Bombay. The High 
Court had rightly held that the Insolvent-debtor sections of the 
Civil Procedure Code (Act XIV of 1882) were not applicable to 

the case. Official Assignee, .Bombay, v. Registrar, 

Small Cause Court, Amritsar '1910' I. L. K. 6 / Cal. 41 ... 

Insolvent Act (11 and l2 Viet. c. 21). 

Ss. 19, 21, 31. See Official Assignee. 

See Insolvency, 

S. 73. See INSOLVENCY. 

Instalment Bond. 

See Waiver 

Intent to cause Death. 

See Murder. 

nU SStd r ani Tenant-Civil P raced ure Code (XIV of m2j ss . 470 

471. 174, 578 -Bengal Tenancy Act V II of 885j s. An 

ihe e ?JZ d J 2 I"/'defe P ndanIs °m TbeXated lard by the 
tenant against the landlords in whosefavour he 

separate kabuliyots, IS agiO^Y R "37 Cal. 552 ... 

jee Raj Chandra Datta, (mu; i. u. 

Interest. 

See Receiver. . nxr -.qq.-a qq 83 84 

See Transferor Property Act (IV of 1882) ss. w. a*. 
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Interpreter, omission to administer oath to. 

Sea Sanction for Prosecution. 

Irregularity in transferring a criminal case. 

Jurisdiction. 

Irregularity. 

See Demolition of Building. 

See Sale for Arrears of Revenue. 

Issues. 


See Libel. 

Jhum Cultivation. 

See Regulation III of 1891. 
Joint Conviction. 

See Joint Penalty. 


Joint Executants* 

See Attestation. 

Joint inquiry against members of a gang, 

See Security for good behaviour. 

Joint Penalty. 

Joint conviction, legality of - Calcutta Municipal Act (Beng. Ill of 
2899). ss 444 and 574 —Disobedience of order under s. 444 (2) 
bit two persons. The owner and an occupior of a bouse in Cal¬ 
cutta were jointly convict.od of disobedience of an order under 
s. 444 of the Calcutta Municipal Act, and a joint penalty of fine 
was imposed upon thorn :— Held , that the joint conviction and 
the joint penalty wore illegal, each of the accused being guilty 
of a separate offence Bhairab Chandra Kolay v. Corpor a¬ 
tion of Calcutta (1910) I. L. R. 37 Cal. 895 

Joint Possession. 


See Landlord and Tenant. 

Judgment of Appellate Court, contents of. 

Charges of unlawful assembly and theft -Statement of points for 
determination and findings thereon in such cases —Criminal 
Cro'.clur* Code [Act V of 1898) ss. 367, 4*24. Under s. 424, read 
with s. 367 of blm Criminal Procedure Code, the judgment of a 
lower Appellate Court must, among other matters, oontain the 
point or points for dooision, the deoision thereon and the rea¬ 
sons for the decision. On a charge under s. 143 of the Penal 
Code the judgment of snob Court should contain, as one of the 
points for determination, a statement as to tho existence of the 
elements constituting the unlawful assembly in the particular 
case, and the docision thereon, hearing in mind the provisions 
of s L4L of the Penal ('ode. The judgment on a charge under 
c * 379 of tho Penal Code should contain, as one of the points, 
tho question as to tho dishonest intonbion and a finding on it| 
especially when tho taking of property is admitted, hut a bona 
Ude claim of right thereto is sot up by tho accused. R \m L\L 
MNGII V. LIari Cmaran Ahir 11909) I. L. R. 37 Cal 104 

Judicial Notice. 

See. Libel. 

“ Judicial Proceeding.” 

See “Court," meaning of. 
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Judicial Proceedings Conoid.) 

See Magistrate, powers of. 

Preliminary inquiry by an Assistant Settlement officer to determine 
whether a prosecution should be directed—Power to take evidence 
on oath m such inquiry -False evidence in the course of the 
inquiry—Criminal Procedure Code IAct V of 1898; ss. 4 (m) 
and 4:76 -—Indian Penal Code (Act XLV of 1860) s. 193 and 
Explanation (2)— Oaths Act {X of 1873) s. 4 —Govirnment 
Buies under the Bengal Tenancy Act (VIII of 1885), Rule 40. 
A Court holding a preliminary inquiry under s. 476 of fehe 
Criminal Procedure Code may legally take evidence on oath 
therein, and the inquiry is, therefore, a “judicial proceeding " 
within fehe terms of s. 4 (m) of fehe Code. Raghoobuni Sahoy v. 
Kokil Singh, I. L. R. 17 Cal. 872 and Emperor v. Qopal Barik , 
I. L. R. 34 Cal. 42, referred to. Such an inquiry is also a stage 
of a judicial proceeding under Explanation 2 to s. 193 of the 
Penal Code, and a person giving false evidence in fehe course of it 
commits an offence under the section. Under s. 4 of fehe Oaths 
Act and Rule 40 (a) of fehe Government Rules framed under 
the Bengal Tenancy Act, a Settlement Officer has the power to 
receive evidence on oath, and is competent to hold a prelimin¬ 
ary inquiry under s. 476 of fehe Criminal Procedure Code, 

Abdullah Khan v. Emperor (1909) I. L. R. 37 Cal. 52 ... 

See Complaint. 

Jurisdiction. 

See Commitment. 

See Divorce. 

Sea Insolvency. 

See Magistrate. 

See Mahomedan Law. 

See Summary trial. 

Sec Trespass. 

Appeal—Trial of Summons Case—Conviction of Assault and mis¬ 
chief on sommons for Criminal Treipats—Competence of Magi t - 
rate who issued procees f but did not take cognizance or direct a 
local investigation , to hear appeal on conviction--Transfer 
Irregularity—Criminal Procedure Code [Act V of 1898) ss. 192, 
243, 244, 246, 529 (f) t 556. Where an accused has been sum¬ 
moned for criminal trespass, it is open to the trying Magistrate, 
under s. 246 of the Criminal Poocedure Code, to convict him of 
assault and mischief without re-opeoing fehe trial and following 
the procedure laid down in ss. 243 and 244. Mudoosooaun o a 
V. Han Dass Doss, 22 W. R. Cr. 40, referred to. A Magistrate 
who did not tike cognizance of a complaint or order a local in¬ 
vestigation but, acting as the officer in charge of thaler sub¬ 
division . direoted the issue of summonses, holdmg that tue in¬ 
vestigating Magistrate had not given satisfactory reaso:° s 

oommending the dismissal of the complaint without, howeve 
expressing any clear opinion hostile to the accused, is not in¬ 
competent, under s. 556 of the Criminal Procedure Code to 

he., th e ,pp„, c «..»«.»ha VS ,1 h.' . 


Page 


or transferring a case, wuou 

under s. 192 to do so is cured by s. da* \ji 

Emperor (1909) I. L. R. 36 Cal. 869 
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Jurisdiction -Suit for land-Suit b:j lessee for rents and profits during 
absence -L°^or possession -Litters Patent , (1865* cl. 12. A, 
a k»s-en of certain premises outside the jurisdiction of tho Court, 
having vacated the promise - on account of boieg sentenced to a 
term of imprison mi nb, on iiis release brought a suit against tbe 
lessor, who had in the meantime taken over possession, claiming 
the rents and profit ; arising therefrom ponding the termination 
of tbe lease, and further claiming blat tbe lessor during bis 
absence became tnrtoc for him. At the bearing the le c sor con¬ 
tended there was no cause of action as this was a suit for laud. 
Ilil' 1 , that, inasmuch a- 1 bo lessee wa c seeking to obtain 
possession (f tbe premise* by claiming tbe tents and p'ofibs from 
tbe lessor, be sougr t to do - omething, whiob directly affected the 
property, and therefore this was a suit for land outside th<> juris¬ 
diction of the Court and must b^ di c missed. Delhi and' London 
l>onk v. W'r.rdie (I. L. R. 1 Cal. 249), KelUe v. Fraser (1. L. L\. 

9- Gal. 445) a ad Flara l al Dannerj*e v. Nilambmi Deli (I. L. 

K. l 9 Cal. 315; followed. Rungo Lall Lohca v. John Wil on (I. 

L. R. -6 Cal. 204 ; 2 C. W. N. 718; distinguished. EBRAHIM 
Ismail Timoi v. Pravas Chander Hitter (1908; I. L. R 
36 Cal. 59 

Juris Ret* ' ?— Retransfer—■District Judge - ivil Proc du r e Code 
C<ct XIV of l882j, ss. 13 arid 25 -The Bengal, N. IT. p 
and Asiam Civil Courts Act \XIl of 1887), ss. 9 and 18 
-- Inh cicnt power -Waiver of jurisdiction — Res judicata — 
Mortgage, sn! rogation of- —Compromise decree, when binding. A 
suit was in c tituted originally in tbe Court of the second Subordi¬ 
nate .fudge ; tbe District Judge transferred the oase to his own 
Court acting in tho rxovcise. of the powers conferred on him by 
section 25 of tbe Code of Civil Procedure (Act XIV of L882.\ 
Subsequently, the ' i°trict *bi ! go transferred the ca~o to tbe first 
Subordinate .Judge as bu himself was about to proceed on leave. 

1 be oase was t ied by him and no objection was taken by either 
party to the effect that tho Subordinate Judge bad no jurisdiction 
to try tho case on an o jection taken a to t.ho want of junsdiotion. 
Lid i that inasmuch as under section 9 ol Act XII of 1SS7 tbe Dis¬ 
trict Judge bad admini-trafeivo control over all the Civil Courts 
within the local limits of bis jurisdiction, be had inherent power 
to transfer the case from bis own Court to that of a Subordinate 
Judge, especially when the order was for the obvious benefit of 
tbe litiga >tss and for the speedy debo-ruination of tbe matter. Held 
further, that under section IS of Act XII of 1887, tbe Sub¬ 
ordinate Judge ■ nquestionably possessed jurisdiction over tho 
subject-matter of the litigation, and that therefore the case was 
not one of absolute want of jurisdiction, but was at best an 
irregular assumption of jurisdiction ; and as no objection at an 
earlier stage of tbe proceedings was taken by tbe defendants 
appellants, they waived ihoir right bo take exception to the 
powo. of tbe Subordinate Judge to try the oiuso under authority 
of an Older of transfer made by the District judge. To deter¬ 
mine the question of res judicata, it is essential to ascertain 
what were tho rigtts in dispute between tbe parties, and what 


3 
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were alleged between them, and this must be done not merely 
from the decree, but also from the pleadings and judgment. Surji- 
ram Marwari v. Barhamdeo Persad (1 C. L. J. 337J and Magni- 
ram v. Mehdi Hos ein Khan I. L. R. 31 Cal. 95, referred to. In a 
suit to enforce a second mortgage, the first mortgagee is not a 
necessary party. Where an adjudication between the defendants is 
necessary to give the appropriate relief to the plaintiff, there must 
be an adjudication, and in such a case the adjudication will be res 
judicata between the defendants as well as between the plaintiff 
and the defendants; but for this there must be a conflct of interest 
amongst the defendants and the judgment must define the real 
rights and obligations of the defendants inter te. Magn>ram 
v. Medhi Hossein Khan I. L. R. 31 Cal. 95, Ghajju v. 


Umrao Singh I. L R. 22 All. 386, Balambhat v. Narayan 
Bhat I. L. R. 25 Bom. 74, Muhammad Kuni Boiothan v. 
Visvanatha lyar I. L. R. 20 Mad 337, and Cottingham v. Earl 
of Shrewsbury 3 Hare 627 ‘referred to. To entitle one to 
invoke the equitable right of subrogation, he must either 
occupy the position of a surety of the debt or must have 
made the payment under an agreement with the debtor or 
creditor that ho should r ceivo and hold an assignment of the 
debt as security, or he must sband in such a relation to the 
mortgaged premises that his interest cannot otherwise be ade¬ 
quately protected. The direction of subrogation is nob applied 
for the more stranger or volunteer, who has paid the deb* of 
another, without any assignment or agreement for subrogation, 
being under no obligation to make the payment and not being 

compelled to do so for. the preservation of any righb | S ° r p .° P ? 
of his own. Subrogation is by redemption, unless ther 
redemption, no subrogation can take place. Where, there: . 

sums paid by a subsequent mortgagee were a Pl jll ® d °“ ly “ p 

satisfaction of the claim for interest due “ p ;» that before 
claim for subrogation could “° b o{ ’ anob her, the 

demand of the latter must be entirely ^.sbedsothat be^ -ha 
be relieved from all further trouble, risk and expense. MorrU 
v. Eosmer 11 Gray 276, 71 Am. Dec. 713 Stmt J 

Iowa 68 ; 85 Am. Dec. 504, ^m^oo. 136 and UolUwj- 

tarter v. Neal 24 Georgia 3-46, 7 gi re f Qr red to. 

»• «•*» 3 H “" iS * T .0 f” “ i* ”i.tes „ pro- 

A petition of compromise, in- brafcion under section 17 
perties in suit, does not rcqmre ^ fche decr00> in so far *s 

I. gives effeoi to the -'»» touching 

“ », mCM. II i< f the “f 

properties extraneous to tn b : nn nBrative. In relation to 
extent without jurisdiction an ieg p mus(i f a n back upon the 

these extraneous properties, wifc H 0U t registration effectively 
petition itself, which ^ property exceeding one 

declare or create a title to 1 , v . Lakshmi Auni L. R. 

hundred rupees in value Muth<w* Venkatarainam 

26 I. A. 101; I. l>- R - 
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I. L. K. 25 Mad, 553, Birbhadra Both v. Kalpataru Panda 1. 
C. L. J. 388, Kali Cha an Ghosal v. Ram Chandra Mandal I. 
L. R. 30 Cal. 7^9, Pathav. Ksup 1 I. L. R. .^9 Mad 3G5, and 
Achniaramraja v. Sv.bbaram I. L. R 25 Mad. 7, referred bo. 

Gi'rdeo Singh v. Chakdrikah Singh (1908) I. L. R. 36 
Cal. 193 

Jurisdiction of High Court. 

Sec Civil Procedure Code (Act XIV of 1882) ss. 214 295 622. 
Injunction. 

Jurisdiction of High Court in its Appellate Jurisdiction 

See Insolvency. 

Jurisdiction of Magistrate 

See Tolls. 

See Criminal Procedure Code (Act V or 1898) ss. 145, 192 (2>. 
5_9. 

Jurisdiction 

See Affidavit. 

Sec Sanction for prosecution. 

Jurisdiction of Civil Court 

.Sec Title, suit for. 

Jurisdiction of Criminal Court 

See Emigration. 

Ord.C' directing protec .-.ion for instituting a false ease -l-'akc infor¬ 
mation to t'r. pahcc Subsequent complaint before the Magis¬ 
trate Qiounls of the ■ xirrke 0 f suer jurisdiction -Criminal 
Procedure Cork <Act V of 1898) ss. 195 (fr) and 47G. Section 
i7fc> of the ( liruinstl Procedure Cod* must bo road subject to the 
restrictions cantainod in sootion 195 tb\ and does not;, therefore 
empower a Court to direct a prosecution for making false charge 
before th° pohco Dharma las Kaw -r v. King-Emperor, 7 C. 

w V-V follo , wcd ' Gopr. v. Gmlhiri Chudhurv, 5, C. 

jj.i, w n 10 ’ i 0 erncl tp ' lnr * Dcvii, l. L. R. 18 Bom. 581; 
AKhil Chandra Dr v. Queen-Empress , I. L. R. 22 Cal. 1004, 

A>du l Rihmin x. Emperor , 7 C. L. .T. 371, and Ilaibut Khan 
v. Emm,or, I. L. k 33 < 7-1. 30, distinguished. But if the in¬ 
formant, upon the police reporting the information to bo false, 
subsequently petitions tbo Magistrate for a judicial inquiry, ho 
must bo taken to have preferred a complaint,,' and 

u 4 r W 1 0U £^ fch ™ ;,1>t ’ ly ( ^ lccn Empress v. Shamlal I. L 

M. 1 -Vo' ? ? 7 r "-H™ v - Sheikh Been, I. L. R. 10 

.id. -J j hth\ Jogcn-ha Nath Mookerjce v. Emperor I. L R 33 

al. ) referred to. No sanction should bo granted, or prosecu¬ 
tion directed unless there is a reasonable probability of oonvic- 
tion, though ube authority granting a sanction under s. 195 or 
a mg ilcti ° n under s. 176. should not decide the question of 

tlJr lnnocenco ; Groat and caution are required before 
bo Ci nmmal law is set in motion, and there must be a reasona¬ 
ble foundation for tho charge in respect of which a proseou- 

0 VVT n 8 C v' 0 n Vi 0 r V r0 ^ d ' Ishri P "s°dx. Sham Lai, I. L. 
W m'V An ali L " I!ran Lal v - BasndroNarain Sinoh. 12C 

to' Where H ?Tm' Baij °° Ul ' L L ' R 1 C *'- ^50, referred 
Boner an t A 0 " ‘ ,rolon S ed litigation between the peti¬ 

tioner and the oppos.te party, in which tbo former had been 
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successful, so that the case was by no means improbable, and 
two Magistrates had, in the course of the judicial investigations 
preceding the trial, accepted the prosecution story as substanti¬ 
ally true, and the Assessors bad only found the case not proved: 

Held y that, under the circumstances, it was no r > a proper case 
for a prosecution under s. 476 of the Code. Jade Nandan 
Singh v Emperor (1 c 09) I. L. R. 37 Cal 250 

Jurisdiction of Magistrate. 

Cognizance on information received by him in another public capa¬ 
city—-Legality <f the institution of criminal proceedings in such 
case—Criminal Procedure Cone (Act V of 1898: s> 1 90 fl) (c). 
Held per Stephen J. (Carnduff J. aubitante ), that a Magistrate 
who ha? received information in another public capacity, e. g., 
as manager of an encumbered estate, of the offence of mischief 
by cutting timber from the estate forest, cannot act on it in his 
capacity of a Magistrate and initiate criminal proceedings under 
s. 190 (1) (c) of the Criminal Procedure Code. Thikur Pershad 
Singh v. Emperor , 10 C. W. N. 775, referred to. An order, on 
taking cognizance of a case under s. 426 of the Penai Code, 
directing the attachment of trees, the subject of the alleged 
offence, is withont jurisdiction. Lakhi Narayan GhOSE v. 

Emperor (1910) I. L. R. 37 Cal. 221 

Jurisdiction, want of. 


See Jury, right of trial by. 

Jury. 

See Charge. 

Jury, opinion, of in case of divided verdict. 

See Reference to High Court. 

Justification, plea of. 

See Libel. 

Jury, right of trial by. 

Interference with the right-Governor, General -In Conned, powers of 
—Indian Gounods Act (24 & 25 Vic c. 67 > s. 22 Provuo- 

European British subject, rights °f~ W ™ er ~P d " Commit 
Gevernment authorising complaint of certain off^cej jommt- 

ment on charge for other offences- Jurisdiction, want of-Lccal 

Government, powers of—Delegation o/ powers 

Members of a Secret Society— Misjoinder—Same transaction 
Confessions, admissibility of-Confessions 

investigation and to Magistrate subsequen y auestions— 

Admissions to the police-Eandwnting, mod * 

nal° Procedure IjoSTST ^ ™ 

WT rZ 
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22 of the Indian Council's Act* (24 and 25 Via., c. 67). Ring - 
Empe.ro) v Kartik Lhandra Unit (1909) unreported, followed. 
In Lhr, matter of Ameer Khar. , 6 B. L. R. 392 and 459, approved 
of. An Bur pean British subject can, under s. 454 of the Code, 
relinquish his right to be dealt with as such. Where the 
Magistrate explained to such a person the nature of the charges 
framed against him, and his rights under ss. 447 and 450, and 
then asked him whether he claimed to be dealt with as such, 
and the latter stated that he did not claim the right: held that 
he had relinquished his right. In re Quiros , I. L. R. 6 Cal. 83, 
Quern-Empress v. Grant , I. L. R. 12 Bom. 561, Queen-Empress 
v. Bartlet , I. L. R. 16 Mad. 308, followed. Where an order 
under s. 196 of the Criminal Procedure Code authorized a par¬ 
ticular police officer to prefer a complaint of offences under ss. 
121a, 122. 123 and 124 of the Penal Code, “or under aw?/ other 
sectitn oj the said Code which man be found applicable to the 
case,'' and the examination of the complainant also referred to 
the same sections:— Held , that no complaint under s. 121 of 
the Penal (’ode was thoieby authorised by the Local Go¬ 
vernment or in fact preferred, that the Magistrate had no 
power to commit thereunder, and that the defect was not 
cured by a subsequent order obtained while the case was before 
the Sessions Court, authorizing a oomplaint under the sec¬ 
tion which was not in fact made thereafter; nor did s. 532 of the 
Criminal Procedure Code apply in such a ca c o. Sham v. Khan's 
case, (I 89 O) Punj. R. ( r. ,). No. 16 approved ot. Queen-Empress 
v. Morion I. L. R. 9 Bom. 288 , distinguished, and Queen Emp¬ 
ress v. Lai Gangadhar Tilak I. L. R. 9 Bern. 112, dissented 
from. l'hc Bocal Government cannot dolegate to any other 
body or person the controlling power and disrotion of deter¬ 


mining whether cognizance shall be taken by the Court of an 
oflenco mentioned in. 8. 196 of the Criminal Procedure Code, 
and its judgment. must bo specifically directed to the particular 
section, and no other under which tho prosecution is to be carri¬ 
ed on, and tho order or authority should be preoeeded by a c eli- 
berate doto 1 mim.bion in this respect. An order authori¬ 
zing a complaint uodor certain specified sections 14 or under anu 
other sections found applicable , if it means found by any one 
other than government, involves a delegation which cannot be 
sustained. Whore the accused were all alieged to have been 
men.boos of a secret society, with its head-quarters in Manik- 
tolla in tho suburds, and its places of mooting in Calcutta and 
elsewhere, and to bavo joined in the unlawful mterprrise and 
with others, known and unknown, to have conspired to wage 
war 01 to deprive the king of the sovereignty of British India 
and to have collected arms and ammunition with suoh intend 
to bavo actually waged war Held, that the joint trial of 
the accused on charges under Ss 121. 12lA, 122 and 123 of the 
enal Codo was not bad for misjoinder of persons or ohaiges. A 
confossion under s. 164 of tho Criminal Procedure Cede must be 
made eithor in tho course of an investigation under Chapter XIV 
01 d ^ Q1 it has ooased and beforo the commencement of tho in- 
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quiry or trial. The condition requiring the eonfossion to be prior 
to the commencement of the inquiry or trial is only imposed 
when the investigation has ceased, and not when it is made in 
the course of the police investigation. Where a number of per¬ 
sons were arrested on the 1st May, and the confessions of some 
of them were recorded on the 4th an 3 5th, while others were 
brought in subsequently and their confessions taken while the 
police investigation was then actually going on and on the 17th 
an order under ?. 196 was obtained and the police report sent 
in and on the nest day the examination of the prosecution wit¬ 
nesses begun: — Bel l that the Magistrate did not take cogni 
zance under s. 190 of the Code, nor did the inquiry commenco 
on the 4th, and that the confessions were taken in the course 
of an investigation under Chanter XIV. The fact that the Ma¬ 
gistrate who has taken the confessions, afterward- holds the 
inquiry, does not. under s. 164, constitute the recording of the 
confessions an examination of the accused in the course of it 
and at its commencement. E r /ipress v. Anuntram Singh, I. 

L R. 5 Cal. 954, and E-npress v. Yakub Kh.n I. L. R. 5 All. 
253, declared obsolete. Sal Nnrain T<war> v. Emperor, I. L 
R 32 Cal. 1085, distinguished. Section 164 includes confes¬ 
sions taken by a Magistrate who afterwards holds such inquiry 
or trial. Empress v. Anunlram Singh, a I. L. is. 5 Lai J04, 
and Beg. v. Bai Baton, 10 Bom. H. C. 166 declared obsolete 
on the p int. Sections 164, 342 and 3fi4 of the Code are not 
exhaustive, and do net limit the generality of s. 21 of the 
Evidence Act as to the relevancy of admissiou c . QM'een£w_ 
press v. Bar ay an (18931 Rntan Lai Unrep. Cr. C 679, referred 

to. The mere fact tha 1 - a statement was o.icite I by a questio 
does not make it irrelevant as a comes^ion un _.ar s. Ib4 
of the Criminal Procedure Code or s ' . f of tb ® ^ 

of its voluntariness. Methods ofprovmg hmdwritmgd^ 
cussed. A dooument does not prove |tse , no CQn P whose 

signature proof of ^avmg been wr'tt b ^ Evidenco Acfc 

signature it purports to beau documents, bub 

does not sanction the comparison of a admitted or 

requires, first, that the standard writing shall* 

proved to be that of the person to whom . port to have 
secondly, that the disputed wr ' t,ng A m ^jso/of handwriting 
been written by the same P erson - hazardous and inconolu- 
is at all times, as a mode of pro , conversant with 

sive, and especially so when ma ey ^ argum0ntg of oounS0 i 

the subject and without guidance Gobi*! Chunder 

and evidence of experts. Phoo.ee '‘ { expert evidenoe 

Boy. 22 W. R. .72, referred to. /^value ^ £ q f ^ 

Jrsst 


referred to. To eoostitut. “' “"'j^wbon it is fed: it 
need not be written by - s P S 6 g Si o n , and his conduet there- 
is sufficient if it is found i ■ aW are of its contends and 

to creates an inference tba t his ; s done, the document 

admitted their accuracy ; but, unless 
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cannot ho used against him ns proof of its contents. What conduct 
would properly givo ri c e to such inference depends on the faots 
of each ea f -e. Th? mere fact of possession of letters is not of 
much value, unless it is shown that their contents wore recog¬ 
nized and adopted by the replies elicited or the conduct 
inspired by them. I he expression “ wages to a •-* ” in s. 121 of 
the Penal Code must bo construed in its ordinary sense, and 
a conspiracy to wage war, or the collection of men, arms and 
ammunition for that purpose, is not waging war. An agree¬ 
ment between two or more persons bo do all.or any of the 
unlawful acts mentioned in s. 124 A of the Penal Code is an 
olfonco, and the fact of the purpose not being immediate is 
only material in connection wit.n s. 95. No proof is neoessary of 
direct meeting or combination, nor need the persons be 
brought into each other s presence ; but the agreement may be 
inferred from circumstances raising a presumption of a common 
concerted plan to ci.rry out the unlawful design. Nor is it 
necessary that all the accused should have joined in the sohemo 
fro r: it? inception. Eliciting answers from witnesses while 
under examination-in-chiof or re-examination, by loading 
questions, deprecated. Per CabndjFF J. Regird being had to 
the definition of “ proved ” in s. 3 of the Evidence Aot, " moial 
conviction, ’ provided it is based exclusively on evidence that is 
admissible, is not distinguishable from “legal proof ” Save 
when an accused person is being examined und r s 342 of the 
Criminal Procodue ('ode, there is nothing to prevent a Magis¬ 
trate from eliciting information from him by 'independent en¬ 
quiry so long a r the information is voluntarily given. A state¬ 
ment by an accused to the polioe, which tolls against him but 
does not amount to on admission of guilt, is admissible in evi¬ 
dence. Each case must lie decided as it arises with reference 
to the question whether the particular statement is or is not a 
confession. Queen v. Macdonald, LO 13. L. R. App. 2, Empress 
v. Dabce Par shad, I. L. R 0 Cal. 530, Queen v. Amir Khan, 9 
13. L. R. 3(3, 72, and Emperor v. Mohamed Ebrahim , 5 Pom. 
E. R. 312 referred to. Queen v. llurribole Chun let Qhtse , I. 
L. R. L Cal. 207, Queen-Empress v. Mathews, I. L. R. 10 
Cal. 1022, Queen-Empress v. Meher Ali Uullick , I L. R. 15 
Ca). 58 Fmperatrix v. Pandharinalh , I. L. R. (3 Bom. 34, 
and Queen-Empress v. Juvccharam , I. L. R. 19 Bom. :U‘>3, dis¬ 
cussed and distinguisho 1. Handwriting may, in addition to 
the usual methods, bo proved by circumtantial evidence under 
s. C>7 of the Evidence Act which prescribes no particular kind 
of proof. Neel Kanlo Pandit v. J-uggobundhoo Ohose, 12 B. L. 
R. App. 18, Abdoel Ali v. Abioor linkman , 21 W. R. 499 and 
Abdulla Pam v. Ganvibai , I. L. R U Bom. 090 referred to 

Barindra Kumar Ghosk v. Emperor (1909) I. L R 37 
Cal. 467. 

Kabuliyat, construction of. 

Rtnt, p nr tig in money and partly in kind -Fixed rent—Evidentiary 
value of later documents between different parties in contrumg 
an earlier one. Where the terms of a document clearly poinl 
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to the fact that the rent is to be partly in money and partly in 
kind, the rent cannot be regarded fixed in amount, even though 
the Icabuliyat is a mokarrari one, and in the origins 1 deed the 
two items of rent in kind and rent in oash were lumped up and 
expressed as a consolidated money-rent. An earlier document 
cannot be construed by reference to a later document which is 
not beoween the same parties. Baneswar Mukherji t/.Umesh 
Chandra Chakrabarti (1910) L L. R. 37 Cal. 626 

Kaimi Lease. 

See landlord and Tenant. 

Kanya, Meaning of See HinduLaw. 

Khas Possession, suit for 


Page 


See Chowkidari Chakran Lands. 

Lambardar. 


inaraar. 

Ejectment, suit for — Central Provinces Land Revenue Act . (XVIII of 

1881) 93. 112, 138. Alambardar is only a representative of 
the proprietary body of a mehal in its relations with. Govern¬ 
ment, and is no i entitled alone to bring a suit for ejectment. 

Nilmani Gountia v. Jogendra (1910) I. L. B. 37 Cal 94. t . 

Land with standing crops. 

See Theft 

Land Acquisition Act (I of 1894). 

See Compensation. 

Landlord and Tenant. 

See Hindu Law—Endowment, 

liTSL -Notice u f ***&£!•£ 

necessary—Reasonable Notioe. Ia a .. 

«>. Behgrrl Tenancy Aot, . 

the first time denies the title of the h - 0 and ib need 

statement. The notioe must be a r0aS °^ a j 0 f ^he yea r . 

not necessarily determine the iZLaa 
It will be lor the final Comrti of fa ^ . . a]| tba oiroual stanc 0 S, 
what is reasonable notice having o oiroumstanoas of 

end whether it would ncfbe f.ye.r. P.ATAP 

the particular oase for it to JeD r.ggg, j l R. 3 <5 Cal. 927. 

. Narain Deo v. Harihar Singh, (iw 

landlord, right of. 

, Sue Chaukidari Chakran Land. 

Landlord and Tenant. 

See Chaukidari Chakran Lands. 

See Inter-pleader. tt<>ritabilitv --Transftrability~ 

Buitding and Residential Lease- ' 108 (;). Wnere there is a 

Transfer of Property AetWV purpoS05 , in the absence of 

lease for building and => indicated either in the terms of 
any intention to the contrary, tenancy, the lease-hold interest 
the grant or in the nature o * j efcerin i n0 by the death of 
is heritable, and the tenancy D0r c O nal representatives who 
the lessee, bub vests in his ieg» f no tice t0 quit. Such a 
are 'entitled to give or receive the uai 
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tenancy, in the absence of any custom or oontraot to the cont¬ 
rary, is governed by the provisions of the Transfer of Property 
Act and is consequently piima facie transferable under s. 108 
of that Act. Kishorilal Roy Chowdhry v Krishna 
Kamini Chowdhrani, (1910J I. L. R. 37 Cal 377. 

Decree against recorded tenants, effect of—Representation, principle 
of. When bbo recorded tenant represents a holding on behalf 
of all his co-sharers, such holding passes by a sale in execution 
of a decree for arrears of rent obtained by the landlord against 
such tenant. Ashok Bhuiyan v. Karim Bepart , 9 C. W N. 843. 
discussed. Jagattaba Dassi v. Daulati Bewa, (1909) I. 

Enhancement oj rent •— Waiver—Bengal Tenancy Act (VIII 0 J 
1885) , s . 43,108 Chur lan Is -Right of Occupancy. A took a 
lease of * certain Government khas mthal and exeouted a kabu. 
hat m favour of the Collector by whioh he (A) oonvenanted not 
to r,ise the rents of raiyuts beyond the amounts mentioned in 
the settlement jan.abundi. The tenants, however, subsequently 

S,i° f pay r ?°' J *!■ aa enhanoed late on the ground that the 
fertility of the land had been increased. Upon a suit for arrears 

of rent at toe enhanced rate against the tenants, the defence 

was that A was found by the kabuliat exeouted in favour of the 

Ck med-’ SW h9 WaS 1 QOt entitled t0 a decree at the rate 
Claimed Held, that, inasmuch as the tenants voluntarily agreed 

to an enhancement of rent, they deli irately waived the benefit 

of the said conven.int, and t..ey could not impeaoh the validity 

of th ir own agreement on this pa.tioular ground. Zamir Van¬ 
dal v. Gopi Sundan Vast, I. L. R. 32 Cal. 463 (note) referred 

?' lan°d Vt° °h fc 5 Q Bensal Tenancy Aot, a raiyat holding a 
land, but who has uot acquired a right of occupancy, is 

liable to pay such rent for his holding as may be agreed on bet 

ween him and h.s kndlord irrespective of the provisions of « 

(i9io)i.KST«9™ Maluk '• RAM LiI - 

£ ”'“ n “ l Tn ! \t fS * ** a-; 

act tv ill of 1885) S. 29 Section 29 of the Bengal Tenanov Ao 
ro P n P t' 0 n r ^ t” 0 B m °° ey ' r0nb is enhanced by the addition ol 

5 l!r 8? Cal 610°“ BCSE V SheKIKH U3IR <1910 

Faimi lease-Cease created before the Transfer of Properly Act (IV 

of 1882, Tre s plantci after lease—Right of rev.oval of trees 

1885)°"^ r tUTe *' do ?' int of - Bengal Tenancy ActWlIl oJ 

In the absence of any speoial provision in a lease granted betor, 

the Transfer of Property Aol (IV of 1882) came into foTee the 
property in the trees planted by the lessee after a kaiZ id* 
had been granted does not vest in the landlord. The mle 

5* d lf SS" 1D 108 V d -i« of the of Property Act UV 
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U87°f f “ “iniatble ground,. Bam V. Brand 

Lqq Y, 1 1 • A - ,9' 762 - Clears V. Gollender, [1911] j Ch 

388, Mine* v. &aa>, 2 Smith's Leading Cases 189 3 East 38 

*«!*» P-r. 137, toferred to. Th. Law of F.“‘„ es 
IS not recognised under the Hindu or Mahomedan laws. 

oor Ghunder Paramanick v. Ramdhone Bnuitacharfee, 6 W. 

d : 7 ?" 8: ■?* F ‘ B * 595, S ecrtta 'V°J State v. Chadesxoorth 

Puling & Go ., I. L. R. 26 Bom. 1, Rhouaetram Serm a v. 2Vt/o- 

^ ao * Bep * Junkee Singh v. hukhooree , Szwok 
noco S. D. A. 761, Poj/ojg v. Nuamutoollah. 

\ -^ en 6* S. D. A, 1517, Brij Bhookun v. Z 7 afo <5 2)^aZ, 

(1863) 2 Agra S. D. A. 480, Kalee Pershad Duit v. Gouree Per- 
shad Dutt , 5 W. K. 108, relied upon. Before the passing of the 
Transfer of Property Act, the doctrine of the English Law of 
Fixtures did not prevail in this country, and the provisions of 
that Act substantially reproduced the law on this subjeot as 
recognised by Hindu and Mahomedan jurisprudence. lsmai 
&• ni Howthan v. Nazaralt Saheb J.L.R. 27 Mad. 211: inferred 
to Mofiz Sheikh v. Rasik LalGhose (1910; I. L. K. 37 
Cal. 815 ... 1112 

Occupancy raiyabs— Enhancement oj tent —Proof of rise in price of 
staple food-crops, how ascertained and Courts duty in the 
matter - - Prevailing rate for similar land in same or neighbour¬ 
ing villages with same advantages—Bengal Tenancy Act (VIII 
of 1885) ss. 29, 30, 32, 39 In a suit for enhancement of rent 
under s. 30 of the Bengal tenancy Act, it is the duty of the 
Court to refer to the price-lists prepared under s. 39, whether 
the parties to the suit produce those or not. It is right and 
proper that the Civil Court, in directing a local investigation 
under s. 31 (v), should indicate to the officer holding the 
investigation what it is that the Court preoisely requires. 

Where the Court is satisfied that all the rent in the 
village should be excluded from consideration in finding out 
the prevailing rate in the village, because it is fixed in 
a mode whioh contravenes the provisions of s. 29 of the Bengal 
Tenancy Act, then an enquiry should be directed which will 
bring to light the prevailing rate of rent paid by occupancy 
raiyats for lands of a similar description with similar 

advantages in the neighbouring villages. Na^n ChaNDE 

Shaha v. Kula Chandba Dhae (1910) I. L. R. 37 J 1 :Jf 2 ; 1058 

Occupancy right, extinguishment of—-New ° cc up an Cy rt ^ 
same holding—Acquisition of adverse r> ^ tn two capacities 

Non-occupancy ratyat , ^ e c ^o 5) SSi 22 cl. (*, 157, 160 el 
Bengal Tenancy Act extinguished by the opera- 

Wh« an Aot ,. „»(, ooeupaney 

right cannot be acquired in the rights has cased to 

proprietor by whose act.on he "“Tacquire a right adversely 

exist. The owner of a co-proprietor. A non-occu- 

to himself in h.s other ofci J hflld by him is a ‘holding’ 

s^roUhe Bengal Tenancy Act applies to non-oeoupaney 
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holdings also. A non*occupancy raiyab is nob prohibited from 
sub-letting and may have an under-raiyab under him, end may 
creabe a probected inberesb under s. 16 \ ol. ig), if his landlord 
allows him so to do. An incumbrance may be created by a non¬ 
occupancy raiyab on his holding in limitation of his own interest, 
however limited, by way of sub*lease. RAM Lal SUKUL v. 
Bhela Gazi (1919) I. L. R. 37 Cal. 709 
Permanent (enure of an agricultural chaiact-.r — Under-ground rights 
not mentioned in lease—Minerals under surface of land —Bight 
of Zeminiar— Onus of proof - T ansfcr of Property Act (17 of 
1882) as. 108, 117. The question for decision jn this case was, 
whether certain Goswamis, the sebaits of an Idol and lessees of 
the zemindari of the appellant, the Rajah of Paohete, had 
under their lease, which bad been granted by a predecessor in 
title of the appellant about 60 ; ears ago, acquired any rights to 
the minerals beneath the surface of the village which they could 
have transmitted to the respondents who olaimed to hold under 

them. There was no document or evidence dofiuing the terms 

of the lease to the Goswamis Two decrees in favour of the 
Rajah for the payment of an annual rent of Rs. 22-15-6 by the 
Goswamis were put in, in one of which they were described as 
“ cultivators,” and in the other as “ britti-holders.” There was 
no evidence whatever that the Rajah bad ever granted mineral 
rights in the village to the Gcswamis or to any other person. 
Both the Courts in India found that the village was a maj 
(rent paying! village of the zemindari of the Rajah, and that 
no prescriptive right had been proved by the respondc nts to any 
under ground lights in the village. The High Court held that 
the zemindar had created a permanent tenure of an agricultural 
character, and that the tenure-holder would possess all under¬ 
ground rights in the absence of express reservation by the 
zemindar. Held, by the Judicial Committee (reversing that 
decision), that the title of the zemindar Rajah to the village 
being established, ho must be presumed to bo the owner of the 
underground rights appertaining thereto in the absence of evi¬ 
dence that he bad parted with them, and no such evidence had 
been produced. Field’s Bengal Regulations, Introduction, page 
86, referred to. In the case of leases under the existing law nf 
1882 (the Transfer of Property Act, IV of 18-'2, s 108; no 
right arises for a lessee to wo T k mines not open when the lease 
was granted. Hari NARAYAN SlNGH Deo v Sriram Gw a it 
RAVARTI (1910) I. L. K. 37 Cal 7z3 HAK ' 

Reccrd-of-Rtght?—Presumption of permanency of rent — 

Tenancy Act (Fill of 1685), as amended by Bengal Acts UT of 
1898 anl of 1903, ss. 50, 105, 115. When an appliortion is 
made under s. 105 of the Bengal 1 enanoy Act, as amended bv 
Bengal Acts III ef )898 and I of 1903, for settlement of rent 
after the 6nal publication of the record-of-rights, the tenant is 
entitled, in view of the provisions of s. 115 of the Bengal Te- 
nanoy Act, to the benefit of the presumption under s. 50 of the 
same Act. Radha Kishore Mantkya v. Omed Alt, 12 C W N 
904, approved. Secretary of State for India v. Kajimuddi, I. 
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L. R. 26 Cal. 617, distinguished. PlRTHICHAND LaL Chow- 
phry V. Basarat A li (iS09) I. L. R. 37 Cai. 30 

Transfer of a po Uon of a non-transferable jote - Joint possession— 
Transfer , validity of. The purchaser of a portion of a raiyoti 
jote which is nob transferable without the landlord’s consent, 
and where there is no finding of such consent, is nob entitled to 
have joint possession of the jote. It is opjn to tenants in cccu- 
pition of a portion of thejof-* to question febe validity of the b-ans- 
fer. Agarjan Bibi v. Panaulla (1910; I. L. R. 37 Cal. 687... 
Landlord and Tenant Procedure Act (Bengal Act VII of 1865 
See Undertenures Sale of 
Last Resided together. 

See Divorce, 

Lease. ,. 

Covenant restraining Alienation '-Assignment notwithstanding 
such covenant, whether operative. A lease contained a cove¬ 
nant in these terms: “you (the lessee) shall not be able to dig pits 
and tanks or to transfer the land in any way without a latter 
from me to that effect.'. There was no right of re-entry reserv¬ 
ed. The lessee assigned her interest unde the lease .-Held, 
that the assignment was operative notwithstanding 00 ™- 

nant. WsUiams v. Ea-le b. R. 3 Q. B. 739 ro er d to. B s., 
rat A li Khan v Maniralla (190 .il. h. R. 36CalJ4 ... 
Lease—Covenant—Calcutta Municipal Act (Bengol Ac. (Ill of 1839) 

cannobbe given to a transaetionwta J a ^easo, or in respect of a 
88 of the Act. Although a cove demised premi- 

lease, is in a sense a contract > not £all within the 

ses and is not independent oHh .^^ Munioipftl Aot and lts 

purses view of section «» t ' n0 n fortan er s in respect 

not obligatory upon the Corpor F j 0GEND ra Nath 

of such . ecu ot. IS TOT *“ TT B ,a 3 6 0 c.,, a7 l 
MUKHUTI and THEBS (190V A * ’, 3 29 —Leases in contra- 
Lease-Bengal Tenancy AUKVtLL <J Ac[ .E']ect of paym nt of 

vesntion of 29 cf the C ngal T*na«y * Q inn eat* of ana. 
rent Jor a number of years- v ^ p roV i 5 i 0 ns of section 

Leases executed in contravec 10 aQ( j no t voiable, though 

29 of the Bengal Tenancy Ac a Qumber 0 f years. Probat 
rent has been paid under them j ^ ^ 33 Cal 607 refer- 

Chandra Qangaiaihya v. ir '» no t legal or operative to 

red to. A contract of such a , by the ren t- law. Kristo- 

the extent of the enbancemen ^ ^ 24 Cal 395 ^ When 

hone Ohose v. Broja Gobm & ■ > ^ tba ten »nt defondanb 

it is shown what the fci f v tbe enhancement of rent clai- 

WfcS, it is for the plaintiff ) 0 { the enhancement allowed 

med, which is obviously in ex . NaNDI v . UpeinDRA ClIAN- 
by the Act. M AN IN DR A 0 j 604 

DBA. Haze a (1908; I.L.B 3 bUal 

See Receiver. 
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■ie Limitation Act {JL V of 1877), s. 22 — Patties , addition of — 
Limiauon—Moourrar Lease—Fraud—Suit to reoovir Posses¬ 
sion—Notite to quit—Chutia Nagpur Encumberea Estates Aot 
(VI of 1876). as amended by Act V of 1884, ss. 7, 12, 17, and 18 
Manager’s power to grant Lease in perpetuity—Liability, notice 
°f—Specific Performance—Buie against Perpetuities—Covenant 
running with the Land. Section ^2 of the Limitation Aot 
applies to a case even where a person is nob a necessary party, 
but only a proper party to a suit, and suoh a person oannot he 
added as a party after the expiry of the period of limita¬ 
tion as provided for by that seotion Bavji v. Mahader, 
1. L. R. 22 Bom. 672, and Quruvayya v. Dattatraya, 
1. L. R, 28 Bom. 11, dissented from Abdul Rahman V 
Amir Ah, I. L. R. 34 Cal, 612, followed. In a suit to 
recover possession of a certain land by setting aside a mocurrari 
lease, granted by the manager under the Chutia Nagpur Encum¬ 
bered Estates Aot (VI of 1876), on the ground that it was 
obtained by the lessee by fraudulent misrepresentation, it was 
objeobed to that a tenancy from year to year was oreabed bet¬ 
ween the manager and the defendant by the payment and 
aooeptance of rent under the leasel and that, therefore, the suit 
was not maintainable without a valid notice to quite.—Held 
per Dossi J., that the lease being a voidable one, when rent was 
paid under suoh a lease, the payment of rent was under the 
lease and was in satisfaction of the recurrent obligation arising 
out of the legal relation created by the lease, So long as the 

legal relation was not dissolved the obligation to pay rent oon- 

tmued. On the other hand as soon as that relation was deter¬ 
mined. the obligation to pay rent which is dependent on the 
continuance of such relation ceased: and the payment of rent 
made in fulfilment of such obligation must thenceforth neces® 
rily cease to have any legal effect, and therefore, if the lease was 
cancelled on the ground of fraud, the lessee could not resist 
delivery of possession for the demised land to the lessor on the 
ground that, despite the cancellation and delivery of the lease 

h,m to ,<**. po^sic ol l.„d until tool, ?, 8 nnnc“L d“ r 

mined by proper notice to quit. Held per Richardson J 

unnecessary A manager appointed under Chutia Nagpur 
Enoumbered Estates Aot has power to grant a lease 
m perpetuity with or without fine, only in o“e 
money is required for the settlement of debts and liabilities of 
the proprietor. A executed in favour of IV an ijara lease for a 
terms of year ; the lease, amongst others, contained the follow¬ 
ing covenant on the part of bha lessor If 0 ut of the iiZ* 
mehal you require any land for the purpose of erectingLy in" 
digo faotory of silk faoto y or oxoavabing any bund or tank or 
for construction of any cutchery house, I shall grant you a md 
ra8t mocurrari jpotiah for ib on proper rent " W on oKf ; • 

the lease constructed on a portio'n of the ^ro mehi an S 
laotory. Subsequently, A s estates were taken over under § 
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Chutia Nagpur Enoumbered Estates Act, and the Deputy 
Commissioner was appointed manager under the Aot. The 
rights and interests of W in the ijara lease were assigned to M, 
who, before the termination of the said lease, applied to the 
manager for a mocurrari lease of the lands on which indigo vat c , 
eto.. were ereeted. Tho manager with the sanction of the Com¬ 
missioner of Chutia Nagpur Division executed a mocurrari leas 9 
in respect of the said lands. On a suit brought by A after the 
release ot the estate from tbe operation of the Encumbered Es¬ 
tates Act, to recover possession of tho hods by setting aside the 
mocurrari lease, inter alta, on the ground that the manager 
had no such power to grant such a lease without the consent of 
the proprietor : — Held, ptr DOSj J„ Richardson J. concurring 
as to (t) and [ii) y that under the amending Act fV of 1884J, {%) 
the manager was entitled to sell or demise in perpetuity with¬ 
out such consent ; (ii) that the more absence of notice of the 
debts and liabilities as contemplated by s. 7 of the Act, was not 
a valid ground for setting aside the lease, (Hi'- that the lease 
was a valid lease, and if a suit for specific performance of the 
covenant had been broght by M against tbe manager, it would 
have been allowed, inasmuch as tbe covenant did not inf inge 
the rule against perpetuities, l»flj that these was a sub¬ 
stantial part-performance of the covenant for a perpetual 
lease such as would entitle the covenantee to claim 
speci 6 c performance of the covenant, on the ground that it 
would be inequitable and fraudulent for the covenantor to 

refuse to perform tbe covenant ; and (v) a 6 

the benefit of the covenant as it was one runnmgwitb the land, 

and that the covanant did not inflict any hardship on A. Held, 
per Richardson J, that it was, in 

sary to consider whether specific performance 

would have been granted. V ' 

Singh Deb (1908J I. L- R* 36 Cal 67 
Sea Stamp-duty. 

Evidence-Letter containing all the e U ments of a Uas >, whether 
admissible in evidence 

descriptions of the subject- a “ J°j in the i ease , e feci of— 
possession of specific area j suit f 0 r rent at a 

Mistake of fact-Matement of rent. of a letter ad . 

certain rate, the lessee plead ^ ^ onb itlad to get rent 

dressed to him by the ^^f^t lntained a definition of 
only at a reduced rate. of bbe land demised under 

the reduced rental, recite . 0ran ted by the lease, and 

the le.e, the L Ste B.W. th.t the let- 

the instalments in which ran ^ ants w hioh purported to 

ter being a non-testamen a y j o{ R ul)eeS one hund- 

limifc in future a vested wa s not admissible in 

red and upwards in >mmoveable prop ^ ^ y 

evidence without being % It? 35 Calc. 1910, referred to. 

Kedar Ndth TLastviiokM\ 
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Held, also, that the mere fact that rent for some years had been 
received at the reduoed rate did not bind the lessor to accept 
rent at that rate in future, inasmuch as, even if the letter had 
been treated as an agreement for reduction of rent, it w*s not 
enforceable in law, having been made without consideration. 
Where there are two conflicting descriptions of the subject- 
matter of a grant, or two conflicting parts of the sime description, 
that which is the more certain an I stable, and the least likely to 
have been mistaken or to hnve been inserted inadvertently, must 
prevail, if it sufficiently identifies the subject-matter, Neivson v. 
Pryor's Lessee 7 Wheaton U. S. 7, referred to. But where these 
two elements —the boundaries and the quantity—are equally 
certain and exactly de6ned, or the boundaries are as p ecise and 
definite as the quantity is specific and exact and there is 
gross divergency between the quantity specified and the quan¬ 
tity found to be included within the defined boundaries, pre¬ 
ference should he given to that element of 'the description of 
the subject matter whioh is more consistent with the intention 
of the parties to be collected from the other parts of the deed, 
illuminated, if necessary, by the surrounding circumstances 
and the subsequent conduct of the parties. Lord v. The 
Commissioners Jo* the City of Sydney , 12 Moo. P. C. 473, 14 
Eng, R. 991, White v. Luning , 93 U, S. 514, Crogham v. 
Nelson, 3 Plow. U. S 187, and holmes v. Trout , 7 Pet. U. S. 
171, referred to. Where a lease is taken of a specific quantity 
of land within definite boundaries, both the lessor and the lessee 
being under a common mistake that such quantity exists within 
the boundaries, while in fact it is much less, there is no valid 
contract, and the parties are entitled to reoission thereof : but 
the defendant has the option to affirm the contract, and hold 
the lease for the lesser quantity with proportionate abatement 
of rent. Paget v. Marshall, 2 Ch. D. 255, Harris v. Pepptrell 
5 Eq. 1; and Garrard v. Frankcl , 30 Beav. 1*5, referred to 

Durga Prasad Singh v. Rajendra Nabain Bagchi ngnqi 
I. L. R. 37 Cal. 293 J 

Unregistered S olehnama. admissibility in evidence of —Registration 
Act fill of 1877) 5. 17 els. ( d) and 18). A solehnama , by whioh 
no immediate interest in immoveable property is created and 
whereby there has been no demise, does not amount to a ‘lease’ 
within the meaning of o’ause {d) of s. 17 of the Registration 
Act, and is merely an agreement to create a lease on a future 
day. Such a document falls within clause ( h) of s. 17 of the 
Indian Registration Act and is admissible in evidence without 
registration. Panchanan Bose v . Chandi Char\n Mtqrv 
(1910) I. L. R. 37 Cal. 808 ‘ SRA 

Legal Necessity. 

See Hindu Law—Alienation 

Legal representative-Civ l Procedure Code (Act XIV of 1882) ss 
371, 582 —Death of one defendant—Representative of decease i 
defendant, when can be subnxtutei—Omission to su'siit.te at 
death of defendant, effect of—Agreement between surviving defend - 
ant and plaintiffs. Where the legal representatives of a 
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deceased defendant (who died after appealing to the lower Court 
and before the appeal to the High Court were under the 
impression that the co-defendant was prosecuting the appeal and 
challenging the validity of the entire deoree, they could nob be 
blamed for their omission to bake any steps to have themselves 
brought on the record, and they ought to be allowed leave to step 
in and revive and prosecute the appeal on their own behalf on 
their discovering that the plaintiff had by arrangement relieved 
the oo-defendant of all responsibility and thrown the burdea 
upon the legal representatives of the deceased defendant. 

Chandra Kumar Majhi v. sandhyamani (1908) I. L. R. 36 
Cal. 418 

Legislature, powers of. 

See Limitation act, Sch. ii Act 180. 

Legal Practitioners Act (XVIII of 1879). 

Ss. 13,14. See Practice. 

Lessor in possession. 

See Jurisdiction. 

Lessee, liability of, to pay rent after transfer. 

See Lessor, a>d Lessee. 

Lessor and Lessee. 

Transfer by lessee—Liability of lessee to pay rent after transfer - 
Privity of estate — Transfer of Property Act (17 of 1882J s. 108. 
The duration of liability of a lessee to pay rent to the lessor 
lasts as long as his estate remains in his possession and no 
longer ; and after an assignment of the lease, the. privity of 
estate between him and the lessor oeases, and the assignee beco¬ 
mes liable for the rent. Mehta v. Gadadhar Rai (1910) I. 

L. R. 37 Cal. 683. 

Letters of Administration. 

See Hindu Law, Adoption. . . ■ 

Letters of Administration, application for, by Legal Represen. 

tative Executor. 

See Right of Sue, Survival. 

Letters of Administration. 

See Hindu Law, Succession. 

See Probate. 

Letters Patent, 1865. 

Cl. 1 2. See Jurisdiction. 

S. 20. See Trespass. 

ASTER AND irm —Parties~~Privi- 

lege Privileged O^ton-U^ £ bli9hed by his servant 

ter is liable for a libel wnfcfce “ fc citizens' Life Assuranoe 
within the scope of his ® m £,o y { ,, we <3 In a suit for libel de- 
Co. v. Brown [1904] A-^ join as plaintiffs. Le 

famatory of a Arm, all the p ^ an d v. 

Fanu v. Maloolmson, 1 ti. • • there c0 .exists an in- 

Marohant, 7 Q. B. 918, ^® r ^^ t0 co ^u n ication, both in the 

terest in the subject-mat m it is made, the 

party making it and m the party 
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Paqe 


occasion is a privileged one. Hunt v. Gnat Northern Railway Co. 
[1891] 2 Q. B. 189, followed. Where the occasion is privileged, 
the burden of proving actual malice lies on the plaintiff Hebdi - 
tch v. Mac Ilwaine [1894] 2 Q. B. 54, referred to. To prove 
malice, extrinsic evidence of malice is not necessary. The words 
of the libel and the circumstances attending its Publication may 
themselves afford evidence of malice. Clark v. Molynnux , 
L. R, 3 Q. B. D. 437, Laughton v. The Bishop of Sodar and 
Man , L. R. 4 P. C. 295, Nevill v. Fine Arts and General In¬ 
surance Co. [1895] 2 Q. B. 156, and Gilpin v. Fowler , 9 Ex. 615 
referred to. Mati Lal Raha v. Indra Nath Banerjee 
(1909) I. L. R. 36 Cal. 907 

• • • 

Libel—Plea of Justification—Proceedings in Parliament—Privilege 
—Fair Comment—Missta'ement of Facts—Hansard’s Parlia¬ 
mentary Report—Imputation of Criminal Offence- Damages— 
assessment of—Deportation under regulation III of 1818. In 
an action for libel, if the defendant withdraws the plea of 
justification, tho statements of facts so far as they relate to the 
plaintiff are presumed in law to be untrue. A fair and aoourate 
report of the proceedings in parliament is privileged even though 
defamatory. But this privilege is limited to the report of the 
proceedings. Wason v. Walter L. R. 4 Q. B. 73 referred to. If 
the defendant makes a mis-statement of any of the facts upon 
which he comments, it at onoe negatives the possibility of the 
comment being fair. In order to give room for the plea of fair 
comment, the facts must be truly stated. Such a plea does not 
extend to cover mis-statements of fact, however bona fiei, Davis 

891 v alktT & So "’ Ld ’ v - U odgson (1909) 
J;* ^9 Digby v. The Financial New 3 , Ld. (1907) 1 K R 

309 and Thom^s v' 'p Com ^ an ’J Ld. (1908) 9 K. B.' 

309 and Thomas v. Bradbury, Agnew & Co., Lt. (1906) '2 KB 

627 referred to. Imputing to a person the commission of a crimh 

nal offence does not a fall within the range of fair comment 

Barrow y. Hem Chancier Lahiri I. L. R. 35 Cal. 495 foTwed 

In assessing the damages in an action for libel, the whole In 

duct of the defendants from the time of the libel down to “he 

Q. B. D. 53 In an action for liabel, the factt£at tL^nttf 

should not bo taken into consideration as a ground for m*? 18 
tiono damages. Lajpat Rai v. "The Engu HM » rtf'- 

(1908) I. L. R. 36 Cal. 883 Englishman, Ltd, 

Words defamatory per se—Imputation of criminal offence Vn 

m r t -Pr.vUwl -H.ndn: ParliZ7.fi, b' "; 

admissibility of-Statement of Newspaper Co, respondent 
denoe of bad character-Proceedings m Parha^ri v ^ 

Act (I c/1872) ss. 55, 57, 78, (2 )-Malice -Pl^Uff']Zi^Z 

character—Deportation — Regulation III 0 f 1818_, Judicial ™ 

tice — Issues — Reputation—Damages, assessment nf tu ai no ‘ 
si.. .h. putaufl b„. 
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loyalby of the Punjab Sepoys” amounts to an imputation that 
he has been guilty of an offence under ss. 124A and 131 of the 
Indian Penal Code, and is punishable with transportation for 
life. A fair comment on matter of public interest is nob libel. 
Mtrivale v. Carson , 20 Q. B. D. z7£>, refered to. Per Haring 
TON J. Imputing a criminal offence to a person is nob f*ir com 
menb, and that the faot that anothe- person on a privileged ocoa 
sion made a similar statement is no protection to the defen 
dants. Publication of a fair and an accurate report of proceed 
ings in Parliament is privileged even though the words are de¬ 
famatory. Wason v. Walter , L. R. 4 Q. B. -73, referred bo. A 
libel, which is privileged when it appears as the report of a 
speech in Parliament, is nob privileged when it appears as the 
statement of a newspaper correspondent. The proceedings of 
Parliament may be proved under s. 78 (2) of the evidence Act, by 
the Journals of the house of commons or by copies purpoting to be 
printed by order of the Government. Where the gist of the action 
was damage bo the plaintiff’s characbar,th 0 defendmbs were entit¬ 
led to show that the plaintiff was a person whose reputation would 
nob be damaged by a particular libel in question The faot 
bhafc the plaintiff was a man of considerable influence in the 
Punjab, and took part in a meeting calculated to >afl uenoe the 
minds of the people against the Government, and that he was 
deposed seven weeks after the meeting under a Regulation 
empowering the Government to take that step for the purpose 
of preserving a portion of His Majesty’s dominions from inter¬ 
nal commotion, should be taken into consideration in 
the damages. In mitigation of datnag.ss. 6def,e. 

give evidenoe of the plaintiff’s bad character, but ^evidence 

a STS "Treked V f°er WoODBOPFE J.SubjeeUo 

certain well-known> ^ pTaSiff wi^evidlnce 0 as 

is evidence. The deportation oi * . fca(|ion previ ous thereto 

throwing light on the character D esumpti on of regularity 

and as thus affecting damage^. P p deportation ap- 

required that it should be When the persump- 

peared to Government to 0 e f presumed might 

tba had operated to tto « ent. ^ wb>l 

itself form the basis cf a f appeared, beoause there 

appeared to be n.oessar, bad » The 

was an actual cause in , and the mea ning of s. 57 

subject of ‘judicial notioe di30 ’ H satd is an appropriate 
of the Evidenoe Aot explaine • liamentary debates. Fair 
book of reference m c * se ,° hh [ aw 0 f privileged occasion, 
comment is not a branch o Code requires that 

Ths law as to fair comment staO.^ Sjde q{ tb High Court. 

issues should be settled on and disposition, and dis¬ 
reputation includes botb ^ it appears on the face of 

position is not the le^ s nlaintiff himseif, or is a proper 

the facts deposed to by the P t o{ general damages dis- 

inferenoe from those facts ass witb the question of 

cussed. The English cases which 
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Li 


the revision of damages by *the Court of Appeal have no 
application in this country, were the Jury system, with respect 
to which the English decisions have been given, does not - 

prevail. 'The Englishman” Ltd. v. Lajpat Rai (1910) 
I. L. R. 37 Cal. 760 

Libel on Firm. 

See 36 Cal. 907. 

Libel by Servant. 

See 36 Cal. 907. 

Lien on Property. 

Sec Receiver. 

Life interest with remainder over. 

See Mahomedan Law. 

nitation. 

Sea Attoney & Cleint. 

See Mahomedan Law 36 Cal. 184 

f° r ~I^gal distress-Limation Act 
[XV c/1877) S ch. II, Arts. 36, 39, 49-ror*—"JloZ/easanoe”— 
trespass upon immoveable property."—Per Rampini A C J 
suit for compensation for illegal distress, and cutting and carry¬ 
ing of standing orops is governed by Art. 36, Soh. II of the Limi¬ 
tation Act, such acts of tort constituting “malseasance” within 
he terms of that Article. Mohesh Chandra Das v. Bari Ear, 

I DR S' rlf’ roTa u ' v - Golab Koer, 

“j 26 . 692 ’ distiin 2 uished - Per Doss J. Wrongfully out- 

ting and carrying away crops amount to ’‘trespass upon immo- 

Dronertv”°wifcKn fu fc0 Wr ° ng , fl \ lly fcaki °g specific moveable 

L?mSLn i J f “T 1 ? 8 of Arts 39 aad 49 - Soh. II of the 
Limitation Act; and a suit for compensation for such acts is 

governed partly by Art. 39 and partly by Art. 49 of bhe Aot.— 

^ JADU Nath Dandput v. Hari kJT $08,' Ti't.M 
See Sale. 

See Sale in execution. 

itation Act (XV of 1877). 

S. 9, Soh. II, Art. 76. See Waiver. 
o. 18 See Sale in execution 
S. 5 2 See Lease. 

S. 25. See Marine Insurance. 

Soh. II, Art 14. See Partition. 

Tf’ w S 3 ,o 89, 49, See Limitation. 

Sob. H, Arts. 134, 144. See Hindu Law Endowment 

mlT" ‘ 0/ S ° h U - Art - 180 -'Revivor of iudg ' 

latur, i„ vovjr to alter ,L 55 ZZ, Zon S 

2*880 2** °V S 3tl * noe —9'™ 1 Procedure Code (ZIP of 1882) 

dJeXnft W t n u l T Uoation for substitution of deceased 
decree-holder, not absolutely necessary. Two Vases not tch?Z 

, 5*8 When Se l °° ! f Procedure Code (F o/1908. 

* n ’f !\hen \ he legislature used the term “revivor of iudernenh'- 

" h6 L,m,tatl °P Act of 1871 and 1877, they had in view the 
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Limitation Act (XV of 1877).— {eoncld.) 

procedure embodied in 216 of the Code of Civil Procedure of 
1859 and s. 248 of the Code of 1877 and also the proceedings to 
reyeve then current in the Supreme Court, which were closely 
analogous to the English) Common Law Procedure Aob of 1852, 
Sene facias analyzed and its history traced. There is the same 
provision for revivor of judgments under the present law as 
there was under the old Statutes of Limitation. Tincowrie 
Dawn v. Debendra Nath Mookerjee (I. L. R. 17 Cal. 491) dissen¬ 
ted from. Ashootosh Dutt v. Doorga Churn ChatterUe (I. L. R. 
6 Cal. 50i) followed. Monohar Das v. Futteh Chand (I. L. R. 
30 Cal. 979) explained and distinguished. The balance of 
authority prepondarates largely in favour of the view that the 
Statute of Limitation ito which a judgment is subject cases to 
run upon a revivor of the judgment, where the matter is not 
governed by Statute. The English case-law on the point dealb 
with It is a well-settled principle of construction that the Legi¬ 
slature is presumed to know nob only the general principles of 
Law bub the construction which the Courts have put upon 
particular Statutes. English and American leading cases 
cited. The principle of construction above enunciated is based 
on the ground that, as Legislature knows what the law is 
and has the power to alter it, any mistake on the part of 
Judges may at once be corrected, and the absence the of 
any such correction, specially during a long period of time, 
indicates that he Courts have rightly ascertained the intention 

of the legislature. Phelan v. Johnson 7 I. 

Section 230 of the Code of Civil Procedure, 1882, ought nob to 
be so construed as to make it conflict with the provisions of 

Act 180 of the Limitation Act of 1877 ^navathi v 

Tribhuvandas Jagjivandas (I. k *R* , wutph Narain Chow 
Balasundara U. L. R. 7 Mad. 640) an <i Futt eh Nan 

dhnj v Chundrabati Gho ^ d ^ n ^ ao f oe i in this connect 
Code of Civil Procedure of im S ' re ”’ ainiDg decree-holders bo 
tion. It is nob necessary substitution of deoeased decree 

holder Secbion 284 of the Code o£ q tbe deoree and fchat 

representative should apyly for ex Syfli Xadir Eossein 

his name should be> broughton bh R 255) and Balkiahoon 

v. Baboo Pearoo TAowWaw*** } H C 90) referred to. Jogen- 

y. Mahommed Tamos All* (4 A1 .1 K . 36 Cal. 543 
dra Chandra Boy v. Shyam Das, liww 

'-leutenant-Goyernor. 

. See Bail. 

-•imitation. 

See Maintenance Grant. 

See Mortgage. . ^nior and junior chelas as to 

Adverse possession--Dispute be , allotting one math to se- 

tuoession to Eindu maths junior chela as adhikan 

nior chela perpetuity and t 0f che i a ’ s death, 

~Suit instituted mthtn ^f^rllnama-Eindu Law-Endow- 
but 27 years from date of Hindu idol who was in 

ment. The Mohanb of the temple ot 
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Limitation.— (ooncld.) 

possession of two maths, one at Bhadrak and the other at Bieisa- 
rai. died leaving two chlas, or disciples, between whom a con¬ 
troversy arose as to the right of succession to the maths and the 
property ann exed to them. The dispute was settled by an 
arrangement embodied in an ekrarnama dated 3rd of November 
1874, executed by the senior chela in favour of the junior chela, 
by which the math at Bhadrak was allotted in perpetuity to 
senior ahtla and his successors, while the math at Bibisarai and 
the properties annexed to it were alloted to the junior chela (des¬ 
cribed therein as an adhikari) and his successors for the purpo¬ 
ses connected with his math, subject to an annual payment of 
Rs. 15 towards the expenses of the Bhadrak math. Less than 
tewelve years after the death of the senior chela, but considera¬ 
bly more than that period after the date of the ekrarnama, the 
appellant, the successor of the senior chela, brought a suit against 
the junior chela to recover possession of the properties annexed 
to the Bibisarai math, on the allegation that they were debutter 
property dedicated to the worship and service of the plaintiff’s 
idol, and held by the respondant (representing the junior chela 
as an adhikari in oharge of the Bibisarai math and asserting it 
to be a math subordinate to the Bhadrak math:-Held laffirming 
the deoision of the High Court), that the property dealt with by 
the ekrarnama was, prior to its date to be regarded as vested 
not in the Mohant but in the idol, Mohant being only its 
representative and manager, and consequently that from the 
date of the ekrarnama the possession of the junior chela by 
virtue of its terms, was adverse to the right of the idol 
and of the senior chela as representing . that idol and 
that the suit was barred by limitation. Damodab Das „ 
Lakhan Das, (1910) I. L. R. 37 Cal 885 
Limitation Act (XV of 1877). 

S - ^-Payment of interest on behalf of minor by manager of a joint 
Hindu family, effect of— Duly authorised Agent. A payment 
of interest by the manager of a joint Hindu family consisting of 

himself and his minor brothers, ,s a payment by the “ duly 
authorised agent of the minors wifehin the meaning of s 20 

of the Limitation Aot, 1877. Sabada Chaban Chakra vatt 
Durgaram Le Sinha (1910) I. L. ft 37 Cal 46 L 

S. 22, See Parties 

Sob. II, Art 95. See Principal and Agent 

Ait. 120. See Mahomedan Law Endowment 

Art. 139. See Grant 

-((IX of 1908). 

Sob. 11, Art. 181. S/e Mortgage 

Local Government, order of, authorising complaint 

See Jtjny, Right of trial by. 

Lokal Government powers of. 

See Jury, right of trial by. 

Local Inspection— 

Power of Magistrate to make such inspection during a trial to under¬ 
stand the evidence and to determine the credibility of witnes¬ 
ses Importing into judgment facts observed on such inspection 
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—Discualificaeion of Magistrate—Illegality of conviction— 
Criminal Preoedure Code (Act v of 1898( ss. 148, 202, 293, 294 
559, Explanation. A Magistrate may inspect the place of the 
ocurrence of an offence in cases where he cannot follow or 
understand the evidence without seeing the features of the land 
and he does nob, merely, by doing so, disqualify himself from 
trying the case. But every possible precaution should be taken 
that the inspection is only a view of the looal features, and an 
immediate report of what he has seen should bo placed on the 
record and laid upon to the scrutiny of the parties. The Magis¬ 
trate can use the testimony of his own senses to test the vara- 
city of the witnesses before him as regards the features of the 
locality, but he cannot import into the case other matters or 
facts which he has himself observed. Where the Magistrate 
did not merely view the place of occurrence for the purpose of 
following or understanding the evidence and testing it in respeot 
of the features of the locality, but imported into his judgment 
matters of opinion and inference based on oircumstanoes not on 
the record, and did not place thereon the results of his local in¬ 
spection:— Eeld t that he had committed an error of jurisdiction 
which may have materially prejudiced the accused, and that 
the conviction was, therefore, bad in law. The Explanation to 
s. 556 of the Criminal Procedure Code does not directly autho¬ 
rize a Magistrate to make a local inspection, but saves his juris¬ 
diction to try a case, not with standing his having made such in¬ 
spection or investigation, and does not do away with the 
restrictions under which they should be made Ginsh Charter 
Ghose v. Queen-Empress, I. L. R. 20 Calc 857 ; Ban Krshore 

' Mitra v. Abdul Baki Miah.l. h, R, 91 Calc 920 

ress v. Manikam, I. h. R. 19 Mad. 26 , n . • ■ • 

19 All. 30-2, S atri Dulali v. Empress, 3 0. W. N, 607. Wo MI 
Mortal*. A’aboxa Ssrhar .9 C W N^oom and Laljehan 

Saha v. Bejo, S * nka '^^ ( ? 9 %u. L R. 37 Calc. 340 .... 
B^bbon Sheikh v . emperor ^ 

Locus delicti. 

See Emigration, 37 Cal- 27 

Locus standi to maintain suit. 

See Under Tenure, sale or. 

Lunar Month. 

See Marine Insurance. 

Magistrate. 

See Complaint. 

See European British Subjeo . 

Magistrate as “ Court ” 

See Treslass. , 

Magistrate, Competence of to hear appeal. 

See Jurisdiction. . 

Magistrate, Jurisdiction or. 

m 36 Cal, 986 

Magistrate acting in two capa • 

S«e Jurisdiction of Magist 
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Magistrate, powers of. 

District Magistrate, power of t to cancel bond for keeping the peace or 
for good behaviour—Order directing prosecution for using 
forged rent-receipts xn a proceeding before a Subordinate Magis¬ 
trate, for keeping the peace, and for abetment thereof—“Judicial 
proceeding ”— Criminal procedure Code (Act V of 1898) ss. 4 (m). 
125, 476. Section 125 of the Criminal Ptoccdute Code gives 
the Disfcriob Magistrate the power to cancel a bound for 
keeping the peace for reasons which appear to him sufficient, 
but not the right to hear on appeal from an order in a procee¬ 
ding under s. 107 passed by a subordinate Magistrate. A 
District Magistrate has no jurisdiction under s. 476 of the Code 
to direct a prosecution for dishonestly using a forged dooument 
and for abetment in respect of rent-receipts filed before a sub¬ 
ordinate Magistrate in a case under s. 107 of the Code, whioh 
has been disposed of by him under s. 125, the proceeding 
under whioh is not a “ judioial proceeding M Dayanath 
Thakur v. Emperor (1909) I. L. R. 37 Calc. 72 
Magistrate, transfer of 

—Inquiry —Continuance of inquiry by another Magistrate without 
the examination of the witnesses de novo—Criminal Procedure 
Code (Act V of 1898) ss, 145, 350, Section 350 of the Criminal 
Procedure Code applies to an inquiry under t, 115. Where a 
Magistrate, who has commenced such an inquiry, is transferred 
and the District Magistrate has made over the case to another 
Magistrate, the latter has power, under s. 350 of the Code to 
prooeed with it without examining the witnesses de novo Anti 
Sheikh v . Emperor 1910 I. L. R. 37 Calc. 812 
Mahometan Law—Trust deed—Life interest with remainder over— 
Gift to unbron persons A deed creating a life interest with 
remainder over is vomnder the Mahomedan Law. Similarly a 

th V Shahebzad h Mahmud Faradoon 

Joh v. Shajhebadx Fakxr Johban Begum Suit No 21 o/1Q07 

unreported Shaheeadh Mahomed Abdul Hoa>ain v 'The Official 

%' , TX B r a \ s %‘ N ”' 667 ' °> 1948 Zi§S£ 

Benoal Suit No. 791 of 1901 (unreported! MahouedSh h 1 
Official Trustee of Bengal, (1969) t t r o fi , 

Mahomedan Law--- Wakf property-Jurisdiction. Under Mahomtian 
Law, the High Court has jurisdiction to authorise dealings with 
wafe/property. S hama Churn Boy v. Abdul Kabeer (3) C W N 

11 0F W002 ™ ess4 Wu«o& 

Divoroe-Talak-Dower, suit Jar-Limitation. Under the Maho' 

medan Law, absenoe of the wife does not make the pronounce- 
ment of talak void and inefficacious. Fureund 

V <*• 588. »d Sar JZTbLSSZ'? £ 

N'i 7 ? n B r'n 37 ' re 6rred , to and disoussed. Ful Chand v 
Nazab Ali Chowdhrt C1908) I. L. R. 36 Cal. 184 

Divorce-Marriage contract stipulating wife's option to dt„ nr « 

herself on husband marrying again/wheTtobee^ZS 
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When a power is given to a wife by the marriage contract to 
divorce herself on her husband marrying again, if the husband 
does marry again, she is not bound to exercise ber option at 
the very first moment she hears the news. The injury done 
to her is a continuing one md she should have a continuing 
right to exercise the power. The case is different when such 
a power is given to the wife after marriage. Met- Ashruf Ali 
v. Me*r A had Ali , T> W. R. 260, and Nuuddm v. Mt^sum- 
mac Chenwi , 3 C. L. J. 49, followed. Hami ioola, v. FazU'inissa 
I. L. R. 8 Cal. 327, applied. Ayatunnessa Beebee v 
KARAM Ali (1908; I. L. R. 36 Cal. 28 

Mahomedan Law. 

Endowment — Wakf—Direction of Founder, Court's power to disre¬ 
gard — MulWiiliy sw»£ /or the o'Jtce of — Surrender oj the office 
of Mutwalli and appointment of a successor by a person who 
is not Oj g reral trvsiee , effect of—Limitation Act (XV of 1*77; 
Sch. //, Art. 120. In appointing a Mulwalli a Court will not 
disregard the directions of the founder except for the manifest 
benefit of the endowment. In re ' tempest , L. R. Ch., 1 App. 
485; 14 L. T. 685, referred to. A created a ivakf on the 22nd 
April 1864; by the wakjnarrah be appointed himself the first 
mutwalli , and also gave directions as to the appointment of his 
successors. The deed further provided that after the death of 
the founder his widow would re » ain in possession of the endo¬ 
wed properties, and the mutwalli would act under her orders. 
During the lifetime of tde founder, the person who was nomi¬ 
nated as the successor in the office of mutwolli died; subsequent¬ 
ly, on the founder’s death in 1868 , his widow obtained certificate 
and undertook the performance of the duties of mutwalli, and 
continued to do so till the 29th of January 1877, when she 
executed a towliatnamah, by virtue of which she surrendered 
the office of mutwalli , and appointed a third party as ber succes¬ 
sor in that office, who accordingly took possession of the endow¬ 
ed properties. Upon a suit by the plaintiff as one of the 

representatives of the founder for declaration of bis right as 

mutwalli and for recovery of possession of the endowed proper¬ 
ties : Held t that inasmuch as the widow of the founder was in 
no sense a general trustee, and that she had no authority, 
express or implied, to modify in any way the terms of the trust- 
deed, nor she had the authority to renounce the office and 

appo nt a successes her acts were illegal under the Mahomedan 
ppuiuu » a « » c.,h II of the Limitation Act 

Law, and tha I10 C ' J plaintiff’s suit was barred by 1 mita- 

applied to the case, and tnepraiubi T ,. \r mttqtafa 

tion. Khajeh Salimullah v. Abul Khaib M. Mustafa 

(i 909 ) I. L. R. 37 Cal. ^6 3 wa kf property by Mutwalli for 

EndowmenLtd-Effect of cblaming 
necessity of ^nUharacter. MoUgage __ Loan by a trustee at a 

permission of Cadt aJ Mahomedan Law, mortgage of 
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that) a mortgage by a mutwalli of wakf properties was for urgent 
necessity and that the mortgage was proper, the mortgage is 
valid in law, inasmuch as it might be taken to have been ret¬ 
rospectively approved by the Court. A loan by a trustee of 
endowed property at the rate of interest at 12 per cent, per 
annum with quarterly rests, could not be considered benefioial 
to the endowment, although the principal sum itself might have 
been urgently raised for the protection of the endowment ; and in 
such a case the Court is justified in allowing interest at a redu¬ 
ced rate. Nimai Chand Addya v. Gqlam Hossein (1909) 
I. L. R. 37 Cal. 179 ' 

Probate —Will, admissibility of, in evidence, without probate — Pro¬ 
bate and Administration Act (7 of 1881) s . 4—Succession Act 
t X of 1865J s. 187 Hindu Wills Act (XXI of 1870J s. 2 . There 
is no provision of law rendering it obligatory, in the case of a 
Mahomedan will, to take probate. After due proof, a Mahome¬ 
dan will is admissible in evidence, notwithstanding that grant of 
probate has not been obtained. Fat-na v. Sha.k Es,a, I. L. R. 
7 Bom. ‘266, not followed. Shaik Mjosa v. Shaik Es'sa, I. L. 
R. 8 Bom. 241 followed. Kherodemoneu Dostee v. Durgamoney 
Dossee, I. L. R. 4 Cal. 455, Administrator-General of Bengal 
v. Premal Mulhck, I. L. R. 22 Cal. 788. S arat Chandra 
Bauerjee v. bhupendra Nath Ba,u, I. L. R. 25 Cal. 103, Bhag- 
vansang bharaji v. B chat das'Harjivandas, I. L. R. 6 Bom. 
73 and Su'bomungola Dabee v. Moncndronath Nath, I. L R 4 
Cal. 508; referred to. Sakina Bibee v. Mahomed Ishak 
(1910J I. L. R. 37 Cal. 839 AK> 

Wakf property, sanction to sell—Jurisdiction—Practice—Truitt 
Act (XXVI I of 18661 s. 3 - Trustees’ and Mortgagees' Powers 

Acl , (X * V !? 1 1866J 45 ‘o which English law 2 

applicable. On an application made by the mulwjllis 

to a wakf, for sanotion to sell walk property '.—Held that 

there bemg no statute authorising suoh an application suob 

sanction could only be obtained by means of suit In tn'e mat 

ter of Woozatunnessa Bibee, I. L R. 36 Cal. 21, nob followed 

Although a Judge of bhe High Court exercises the functions of 

a kazi when administering Mahomedan law, the procedure to be 

adopted is to be regulated by the Code of Civil Procedure and 

^ R , U ?A aad ?fK h0 ,^ h Co J urb - Shama Churn Roy v. 
Abdul Kubecr, 3 C. W. N. 158, and Ncmai Chand Addya v 

Goiam Hossein, I. L. R. 37 Cal. 179, referred to. Suob an aDDli 

cation does not oome within the purview of Acts XX vn ‘a 

X.XV1II of 1866: these Aots govern only suoh 

the form of an English trusb and are oonst.tuted by persons of 

purely English domioile, or persons governed by the Indian 
Succession Act. In re Kahandas barrandas, I.L.R 5 Bom ISA 

and In re Nib, on- y Dey Sarkar, I. L. R. 32 Cal. 143, not follo- 

. wed. In re Halima Khatun U910J I. L. R, 37 Oal P70 
Maintenance. **• 

See Hindu Law. 

Maintenance * Grant. 

See Grant. 
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Majority Act (IX of 1875 ). 

S. 3. See Minor. 

Maladministration. 

See Trespass. 

Malfeasance. 

See Limitation. 

Malice. 

See Malicious Prosecution. 

Malice, absence of. 

See < Defamation. 

Malice, evidence of. 

See Libel. 

Malice. 

See Libel. 

Malicious prosecution — Malice—Reasonable and probable cause — 
Damages—Liability of complainant. "Where it is found that the 
defendant nob only lodged bhe complaint before the police, but 
virtually fabricated false evidence to procure the plaintiff's con¬ 
viction, and there was a want of reasonable and probable cause 
for the institution of the criminal case, the defendant must be 
held to be the real and virtual prosecutor and liable for damages. 
B hul Chand Patro v. Palun Bas <12 C. W. N. 818; foot-note 
followed. Hari Charan. Sant v. Kailash Chandra 
Bhuyan, (1908J I. L. R. 36 Cal. 278 

Malicious Prosecution. 

Cause of Action - Complaint laid , but no Process issued. Where in 
a suit for malicious prosecution it was averred that a comp-in 
had been laid by the defendant before a Magistrate who there¬ 
upon sent the case bo the police for enquiry and reporc, u 
there was no averment that the Magistrate had ever is.ue P ro 
cess Held, that the plaint disclosed no cause of action. Yates 
v. The Queen, L.R. 14 Q. B. D. 648, followed; Clarke v. Postan 

6 C. & P. 423, and Ahm-dbhai v, Framji U K. 28 

Bom. 226, not followed; Thorpe v. Pnestnal l, L 18 ^ 7J ^ „ 

159, referred to. De Rozakio v. Gulab Chanp Anundjee 

(1910) I. L. R. 37 Cal. 353 - 

Manager, payment by on behalf of Minor member of Hindu 

Joint Family. 

Mandamus. 

_ See Lease. 

Mandamus, action for. 

See Calcutta Corporation. 

Market-rate. 

S'e Damages, Measure of. 

Manufacture. 

See Saltpetre. 

Marine Insurance. PoUciJ -Warranty-Condition 

Inland Navigation— Construction f per j ormanoc —Exception jrom 

preodent— Impost\. y Wn J : ver —“ Month," meaning of, in a 

Bisk — Onus Vrobande-W"-Oeneral Clauses Act (X of 1897) 
oontraot Lunar Month Cenerai 
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Marine Insurance. - ( Contd.) 

s. 3 (33J— Limitation Act (XV oj 1877) s. 25. A policy of 
insurance covering a cargo of jute on fehe voyage from Ghiur 
to Calcutta against the adventures and perils of rivers 
and inland navigation including fire risks, contained, inter alia , 
the following conditions and warranties:—“lb is further warrant¬ 
ed:-—2. That thf? risk of loss or damage by fire is not insured 
hereby unless expressly so stated in writing hereon, in which 
case such fire risk shall be subject to the following additional 
condition.— (a) Any loss occasioned by smoking or cooking 
having been carried on in the said boat shall not be recoverable 
hereunder. 8 . That no smoking nor cooking shall be carried 
on in the said boat, but in a dinghy provided for the purpose. 
9. That in the event of loss:—(a) The Manji or Charandar 
must report to the nearest Police Station within 24 hours and 
must state that the cargo is insured, (/) It is furthermore 
hereby expressly provided, that no suit or action of any kind 
against the said Company for the recovery of any claim upon, 
under or by virtue of this policy, shall be sustainable in any 
Court of law or equity unless such suit or action shall be 
commenced within the term of six months next afler any loss 
or damage shall occur ; and in case any such suit or action shall 
be commenced against the said Company after the expiration of 
six months next after such loss or dam ige shall have oooured, 
the lapse of time shall be taken and deemed as conclusive 
evidence against the validity of the claim thereby so attempted 
to be enforced. In an action on the polioy instituted by the 
assured, it was alleged in the plaint which was filed on the 19bh 
April 19z7, that the cargo was destroyed by fire on the 14th 
October 1906 : Held , that the term “warranty” as used in a 
polioy of Marine Insurance is used to denote two different 
kinds of conditions : (i) a condition to be performed by the 
assured, and (t») an exception from or limitation on the general 
words of the polioy. In the first oac 0 the warranty is a condi¬ 
tion precedent to the policy, whether it he precedent to the 
effectual making of the policy, or precedent to the accrual ol 
the right to sue thereon, or whether it declares the events in 
which forfeiture ensues, or deals with the mode of settling 

disputes or limits the period for bringing a claim: in all suob 

oases, whether the conditions be mateiial to the risk or not 
they must unless waived be fulfilled with the most s orupulou ; 
exactness, and if not so fulfilled, there is a breach of an express 

stipulation whion is one of the essential terms of the Contraofc 

and the insurer is discharged from liability as from the date oi 
the breach of warranty: the assured must prove that he ha' 
complied with all such warranties as being conditions precedent 

to the polioy attaching, or that the performance thereof ha' 

been effectually waived. 

Pawson v. Wotson (2 Comp. 785) Thomson v. Weems (L.R 9 Ann CV* 
671), harnard v. Faber (1813) 1 Q. B. 340), referred to. Th< 
warranty in clause 2 (a) was an exception from the risk whicl 
the insurers were willing to undertake, and under it the onus ol 
proving that the cargo was destroyed by fire oaused by oooking 
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Marine Insurance. --(Conoid.) 

or smoking, would lie on them. Boyd v. Dubas 3 Comp. 133 
referred to. Clause 8 was a condition pecedent to the liability 
of the insurers under the policy, and the onus of proving com¬ 
pliance was on the assured. Clause 9 (a) was similarly a condi¬ 
tion precedent: the fact that the condition might be impossible 
fulfilment could not affect the liability. Worley v. Wood 6 T. 
R. 710 and Law v. George-Neiones 31 Sc. L. R. 888 referred to. 
Notwithstanding the provisions of the General Clauses Act and 
the Indian Limitation Act the term “month” in a contract, 
means in India, as in England ‘ lunar month” and not “calen¬ 
dar month” Stmpion v, Margeiton 17 L J. Q. B. 81, Turner v. 
Barlow 37 & F. 946, Brener v. Moore (1904) I. C. H. 305 and 
Hart v. Middleton 2 C. & K. 9 referred to. Clause 9 (J) was 
a condition precedent and had nob been complied with. Semble, 
even if the term “month” in the policy meant “calendar month” 
the plaintiff was out of time. Ra'cliffe v. Bratholomew (189^) 
1, Q. B. 16L referred to. South British Fire and Marine 
Insurance Co. v. Brojo Nath Shaha (1909) I. L. R. 36 
Cat. 516 

Marriage Contract. 

See Mahomedan Law. 

Master and Servant. 

See Libel. 

Master and Servant—Misappropriation by Servant—Fraud Mobi¬ 
lity of Master for misconduct of Serva n t Misappropriation by 
Employees of Government—Secretary of State , liability of 
— Principal and Agent. The rule of l ft w with regard to the 

liability of the master for misconduct of the servant is that a 

master is liable for the fraud of bis servant committed in the 
course of his service and for the master's benefit, though it is 
not necessary that the benefit should acorue to the master, and 
that a master is nob liable for misconduct of the servant com ‘ 
mibted for the servant’s own private benefit Acheque was 

given to the plaintiff by the District Board for repairs done 
to certa ; n roads. On presentation of the cheque for payment 
at the Government Treasury Office, t o *“??**.. , 

paid to the plaintiff, bu‘ own\,sa 

Si VEtf'EST*. - ;x r K“ y u S 

against those officers of the of st.ts ms no. 

Sbate for India : Eel, “..j-ijyhiseDaployeos.themisap- 

respoasible forthe misappropriation yh^ ^P^ . 0g enbmsted 

propriation not being within <the P committed 

to them. The fraud and « ° 0 “ State or for purposes 

either for the benebt of the j otnt stock rank, L. R. 2 

of the agency. Baru^f^oZgow Bank, L.R. 5 A.G. 
Exch, 259, Eoulds worth y. City of w v fhe Cha . nwood 

317, British Mutual Ban p 714 . Burmah Trading 

Lit, 9 c w - N 496 ' 
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Master and Servant. — (Conoid.) 

Loll Chind v. Tne Agra Bank, Ltd., L.R. 18 I. A. Ill, referred 
to. Gopal Chandra Bhattacharjee v. The Secretary 
of State for India (1909) I. L. R. 36 Cal. 647 

Maths, Succession to. 

bee Limitation. 

Memorandum of Appeal. 

See Appeal. Valuation of. 

Merchandise booked as “luggage" loss of. 

See Railway Company. 

Mere right to Sue. 

See Assignment. 

Merger 

Mokarari interest—Merger of mokarai interest in superior landlord’s 
interest—Transfer of Property Act (17 of 1882. ss. '2 cl. to), (<2) ; 
111 cl. (d). The original owner of a share in a oertain meuza 
granted a mokarari of if to her grandson, W , conditional 
on her daughter, F., enjoying the usujruct of the mokarari for 
life, and subsequently she sold to her daughter her proprietary 
interest in the share. Prior to the sale of the proprietary 
interest, but subsequent to the grant of the mokarari and the 
usulruct, the original owner and the mokararidar, mort¬ 
gaged tbe ; r interest to R. On the 17th September 1892, 
the defendant purchased the mokaaridar interest in the 
share subject to the mortgage. On the 7th Ootober 1892 
R. obtained a decree in a suit broueht on 'his mortgage against 
F.,W. and the defendant, and finally beoame the purchaser of the 
proprietary and the mokarari interest of the share at an auction 
sale, T he defendant, however, failed to exercise his right of 
redemption., In consequence of default made in payment of the 
revenue, R.'s interest in the property was sold on the 
25th April 1899 under the Revenue Sale Law, and was 
purchased by D. A. further defauit hiving been made by D„ 
the latter’s interest in the property was sold and the plaintiff 
purchased the same. 1 he plaintiff, thereupon, brought a suit 
for khas possession and mes e profits against the defen¬ 
dant who claimed the Mokarari interest under his purchase 
from W. subject to R.’s mortgagei-Seli, that the mokarari 
Merged in the propriety right in the hands of R and 
that the case was governed by the Transfer of propeitv Aot 

r 1 i 1 , R . 0 i a Kiiher ^ a ? v. Baja Mumtaz Ali Khan, i! 
L. R. 5 Cal. 19^, and S urja Narain Manual v. Banda Lai 

Smha I. L. R. 33 Cal. 1211, followed Jibanti Bath Khan v 

Qokool Chunder Chowdry I. L. R. 19 Cal. 760, and ProZho 

Nath Mttier v. Kali Prasanna Chowdery, I. I,. R. 29 Cal 744 

discussed. Ulfax Hossain v. Ga? ANI Dass (1919) I. L. R 36 

Cal. 802 

Mesne Profits 

S e Revenue Sale. 

Minerals. 

See Landlord and Tenant, 

Minor. 

See Hindu Law—I qrtion. 
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Minor, right of, to impugn Sale: 

Sea Mortgage, 

Minor— i oniract with minor—Benefit of Minor —What are 'Neces¬ 
saries — Wedding ■presents — Guardian, Discharge or Deut i of 
—Majority Act (IX of 1875) s. 3—Gua>aians and Wards 
Act (.Fill of 1890) 3 . 52. Where a guard: an ha? once been 
validly appointed or declared, the minority doe? not cease 
till the attainment of 21 years by the ward, and it is 
immaterial whether the guardian die? or is removed or 
otherwise ceases to act. Rudra Prokash Htsser v. thola 
Nath Mukerj64 I. L. R. 12 Cal. 613. Khwahish AH v. 
Surju Prasad Singh I. L. R. 3 All 528. Goidhandc-s v, Han - 
valubhdas I. L. R. 21 Bom 281 and Gopal Chunder Bose v 


Gonesh Chunder S remani 4 C. L J, 112, ufemd to Patcsri v. 
Chamva Lai 11 All W. N. 118 dissented from. [769] Birj 
Mohun Lai v. Rudra Perkas Misser I. L. B. 17 Cal 944 ex¬ 
plained. Shivaram v. Krtshnab^i I.L.R. 31 Bom 80. Ytknaih v. 
Warubai I. L. R. 13 Bom 285 a*d Mugniram Marwan v. 
Gursahai Nand I. L. R. 17 Cal 347 referred to. hag&tdos 


Vachraj v. Anandrao Bhai I. R R. 3l Bom 590, di fcinguished. 
If an order of Court, which has been erroneously made or 
irregularly obtained, is subsequently revoked, the position 
of the party is the same as if the order had never been made. 
In r fl newma (1899) 2 Q . B, 587 ‘Necessaries’ include articles 
fit to maintain the particular person in the state, degree and 
stat on in life in which he is Peters V. FUmvT.qS M.& W.jU o5 
R. R. 495, followed. Hyder v. Woombued U R 3 Exon 90. and 
Waller v. Everard (1891) 2 Q. B. 369 referred to. Necessaries 
must be determined with reference to the fortune aoa circum¬ 
stances of the par icu ar infault Wedding presents for the bridle 

may be necessaries Jenne v. Walker 19 L. - • U G. 

oessur Sircar v. Ndumbar Biswai 3 W. R. 217'and Makundt 
v. Sarabsukh I. L. R. 6 All 417, referred to. fhoegh a partmm 
lar article furnished may correspond in quality and price with 
the infant’s means, yet if it should turn out than theimla j 'was 
already plentifully supplied with tee thing purchased R do s 

mf.nt c»n cJmys *»” ,h *' wbe.brr .be seller 

kM.it woo. 'j £•%'!&? I««reee„. 

ben. upon one .bo sells good .o .» , b . tbing 

circumstances so as to dd60r “ f tb s6atlon in life of the 
sold is suob .» arliele .. “ ,n w *S|^“ «» ^i»l.r ease .be 
pure-aser would reqm'0, b J< ^ djd not iequue it, the 

purchaser had need for 1 , y ^ ,g WaUs & Sergeant 

seller cannot reoovei ik , . ar0 ‘necessaries’ is a 

80) relied on. The « u J^J° law Peters v . Fleming 6 M. & 

mixed question of fact 738 ) and |fft ar , or; v . 

W. 42) Maddox v. MiU ^ R • R _ 584j referre d to. The 
Mackenzie (5 W- &■ |UU - 
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Minor right of, to impugn Sal e.—(Conoid.) 


Page 


mere facb that an infant has father; mother or guardian, does 
nob prevent his being bound to pay for whab was actually ne¬ 
cessary for him when furnished if neither his parents nor guar¬ 
dian did anything towards his care or support. The test is whe¬ 
ther the articles supplied were needed for the use of the infant. 
Gall v. Wurl 4 Watts & Sergeant, 119, followed. JaJON Ram 

Marwari v. Mahadeo Prosad Sahu, 11909; I. L. R 36 Cal 
368 


Misappropriation by Employees of Govern 
Se< Master and Sfrvant. 
Misappropriation by Servant. 

36 Cal 647 
Misjoinder. 

37 Cal 467 

Misjoinder cf Causes of action 

See Hindu Law. 

Misjoinder of charges. 

See Sanction for Prosecution. 

Mischief. 

See Jurisdiction. 

Misrepresentation by Court, auctioner. 

Se* Sale. 

Mistake, amendment of. 

37 Cal 399. 

Mistake of fact 

37 Cal. 293. 


t v 


ent. 


• • • 
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Mohant, power of, to grant lease in petulery. 

S-s Hindu Law, Endowment, 36 Cal. 1003 
Monopoly. 

See Saltpetre. 

“ Month ” 

S*e Marine Insurance. 

Mortgage Bord. 

36 Cal. 840 

Mortgage. 

See Es toppel. 

Subrogation of. 

See JUREISDIOTION, 

Mortgage Decree, appeal from, after alteration of decree 

See Sale. 

Mortgagees, Possession to. 

See Sals. 


Mortgage. 

See Mahomedan Law Endowment, 87 Cal. 179 

Execution—Stay of sale in execution of mortgage-decree _ Juris'H 

non of Court to stay sale—Waive', on behalf of Minor of fres 

sale-proolamUion—Quardtan-ad-litem, right of—Benefit l 

Minors—Minors if entitled to impugn sale afterwards fi 

°*fi£ k r°\ a T i 0 n-Tr-nsfer of Property Act (IV 
L 8 , 82 ' s ' 89—1 Civil Procedure Code (Act X/Po/1882) *. 29 

The Court has jurisdiction to order stay of a sale in exeoutic 


455 

382 

901 
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Mortgage.— {Contd.) 

of a mortgage decree under s. 291 of the Civil Procedure Code, 
1832. Shyamkishen v. Sunday Koer, I. L. R. 31 Cal. 873, 
explained. Bibi jan Bibi v. Sachi Bewah, I. L. R. 31 Cal. 863, 
referred to. There is no conflict between s. 89 of the Transfer of 
Property Act and s. 291 of the Coda of Civil Procedure, 1882. 
The former section is concerned with the Court’s order absolute 
for sale, the latter with the adjournment of the sale. The two 
sections relate to different matters. Even if an order of the 
Court is erroneous, it is ordinarily not open to a party, who has 
obtained and enjoyed the benefit of an erronous order, to turn 
round afterwards and ask that the order should be treated as a 
nullity and disregarded. The guardian ad litem appointed by 
the Court and acting in good faith is entitled to make applica¬ 
tions on behalf of the minors and has the power to waive the 
right of the minors to a fresh sale-proclamation after posfcpone- 
ment of the sale, if the postponement enured.to the benefit of 
the minors. The minors are not entitled in such a case to 
impugn the sale on the ground that a fresh sa e-proo ama ion 

was not made. Bipin Behari Mitral, Jatindra Nath 
Ghose (1910) I. L. R. 37 Cal. 897 - 

Order absolute , application for — Foreclosure-— Limt a ton' . 

tio a of decree, apvl caticn for —Revival of pen . 

Limitation Aol {IX of 1906, SfUl, Arl. W f 'I'gSfVm! 

Lure Code (V of 190 3J there was no rule of hm.Ut.on 

applicable to an application for order a so p fcy ^ot 
nisi made under s 86 of the Transfer of 

(IV of 1882). Tilu k Singh v. Karim l l " R. 

22 Cal. 924, Rahmat K-nm v. Abdul Ka , ^ 

34 Cal. 672. referrad to. A. or 

of a decree may be treated anc j oharao- 

revival of a previous application, * 311111 interrupted by the 

ter, the consideration of which has 0nbly proV ed to be 

intervention of objections and claim injunction or 

eroundloss, or barb». -““Ki Z. I. L. R. 

like obstruction. QamaruddtnA > • . Q Urta v . paohu 

Mauv, I. L..B. 23 Cab *87. ■£ n v. PM 

S alash'V, I. h. R 24 Bom. • Mathura Dat t 

Ohani, I. L. R. 18 All. Amm*. 1 

11 Bom. H. C. 206, Suepa L r. 1 All. 355, 

28 Mad. 50, Poms Ram v. ^aran.r, • • do0S not profess 

referred to. The Limitation c whatsoever. Qcv nd 

to provide for all kinds o a PP 1 “ j l. R. 6 Cal. 60, SttaJ 

Chunder Goswami v. Cases' k08, referred to Nor 

Prcsad v. Abaul Rash t, 11 a ^ 0 urt to do wbat the Court 

does it apply to an apphe Qoundan v. Pamescm* 

has no discretion to re use. Kylasa G ^ r , L . R, 30 

Ayvan, I. L. R. 4 Mad. 172 t0 an application to 

Bom. 415, referred to. Nor 1 . proceeding, the final order in 
the Court to betl ^^ a Jtor the benefit of the defendant or for 


which has been 
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M ortgage— (Contd.) 

the c^venience of the Court. Puran Chand v. Boy Badha 

nf t , C , a T V 132 rpfarred Article 181, Soh. II 

of the L.m.tat’ou Act (IX of 1908), does not govern an applica¬ 
nt? for i >rder absolute under order 34, rule 3 of the Civil Pro- 

Mm I H: as?cii ,96 Madhabmaki Dasi *- lambebt 

^IsTrnJd 1 m ° rtoaae /» ™t for sale-Surrlus of sole proceeds 
/ e °°” d mort 0 a 0 ee * c }tom for sale in first mortgagee's suit 
°n j th f r A pr ° pe,ty on which he hn s a mortgage — Civil Procedure 

Code (Act V of 1908) order XXXIV-Costs B mortgaged pro- 

nertv t0 A “ nd a{i,erwards mortgaged the same pro¬ 

perty and a furtner property in the mofussil to C. A brought an 

ordinary mortgage suit against B for sale, making 0 a'party- 
Stitled n to 4obbain6l3a d «ore;C thereupon claimed to be 

n°!j d l? g } he “ ofussil Property not included in A's mortgage:— 
Beli, that in A s suit C could only obtain the surplus of the 

sa e-proceeds of the property in that suit and could not get any 

o e ' Q ag . al “f bb ® ot ber Property in the mofussil. Ktssory^ohun 
Hoy v. Hally Churn Qhose , 1. L R 22 Hal inn m 

K 0 ^ %V-l aU Chw * &cTistXZ 

r wJZJ- jlw 2 «. <liAMBgaisU 

tioa of the sections in the' T^ anTfe^ o ^Pro 0 ^rfev°A^h e * lnCOr ^°J a " 
vvviy l. ~ A lausier ot Property Aob into order 

Z'SLizszsz :i r sssr&r sra-s* 

Court based on the old procedure, and r.he Original Side should 
now follow the provisions of order XXXIV of hTh? 7. * 

Registration—Registration Act (III of 1877) s 17 el («) ' 

o mo , lg a,e-bo„d o/pa/m«„ mo* in a 

O/ S b,J a mortgagee under s 74 

m T V * “"'‘SASa-bood ol T 9 

the Registration Act. and as such do not require rl, J f 
kandi Kunhi Kuiti aU Z7a;lv Zun«at NtS a ^ ? PpaI °’ 
mortgagee who makes a payment of i 0d ’ A Subs ^ uont 

in a suit feTenforoo his°origiQaI° rooTtflTge°aTOmsl u° P< " ty Aot ' 

whioh. by his payment ol the former h« "S 

«ny further claim which he has against thLt orowru ho S ““ 
, “* **»“«* "•*» »? bim. SuniartZZ B^Tu 
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Mortgage— (Oonold). 


B. 24 AH. 322, distinguished. Hari Narain Banerjee v 
Kusum Kumari Dasi im •) I. L. R. ^7 Cal. 589 
Choukiduri Ch^krau, land—Village chiukidari Act (Beng.Vlof 
1870 s. *9-- Assessment 0 / rent by Collec or-—R>ght 0 / landl rd 
to (laim fair and equitable rent . The right of a landlord to claim 
rent, when making a settlement of resumed chaukidari chakran 
lands with a putnidar, is not restricted to the amount of assess¬ 
ment made by the Collector under s. 49 of the Village Chauki¬ 
dari Act iBeng. Act VI of 1760); he is entitled to olaim a fair 
and equitable rent. Hari Narain Mozumdar v. Mukund Lai 
Mundal (l) and Kazi Newaz Khoda v. Ram Juda Oty ( 2 ) refer¬ 
red to. Gopendra Chandra Mittar v. Taraprasanna 
Mukerjee, I. L. R. 37 Cal 598. 

Murder. 

Violent and determined attack by a number of persons, regardless of 
the consequences , on another , causinng other injuries and severe 
xuptuxes of a healthy spleen—Inient to cause death or such 
bodily injury as the offender knows to be likely to cause death — 
Penal Code (Act XLV of 1860) ss. 300 (1), ( 2 ) and 302. A body 
of six persons attacked another with cattle goats in a violent 
and determined manner, inflicting sixteen wounds on his body 
and causing several and severe ruptures of his spleen, and so 
caused bis death. The person attacked was a strongly built 
man of 35 years of age, and his spleen was in a healthy skate:- 
Held, that, such acts, committed by several persons on one, in 
such a manner, apparently regardless of the consequences, and 
with such results, warranted the inference that the aobs were 
done by those persons with the intention either of causing the 
death of the person attacked or such injuries as'bhe offenders 
knew to be likely to cause his death and that the offence am o* 
linifcoH t:n mn rrW FjLEM MOLLA V. EMPEROR (1907J I. L. R. 


• • • 


united to murder. Elem Molla 

lf 37 Cal 315. 

Musical festival. 

See Easement, 36 Cal. 615. 

Mutwalli, Mortgage by. 

* . 87 Cal 179. 

Suit for the office of. 

37 Cal. 263 

Necessaries’, what are. 

See Minor. 

Negative Covenant. 

bee Contract. 

Negotiable Instrument . , „ - nrnnf—Neao - 

Farged ^dor.ement^Bolder *n due 9> 46| 68 , 59 . No 

HaMe instrument through 

person can claim a t0 in d orse ment is a nullity and 
a forged indorsement. su ° a indorsement was on the instru- 
■»»» 1» aw, I. L. B. as 

ment. Onundra Kal u ani . a j Purnunand v. hutUnji 

Cad 799. not Where a plaintiff estab- 

. negotiable "» iron, 
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Negotiable Instrument,— {Conoid.) 

ifcs lawful owner by means of fraud, the onu c of proving that a 
third party was a holder in due course lies on the defendent. 

Banku Behari Sirdar v. Secretary of State for 
India (1908; I. L. R. 36 Calc 239 

Negotiable Instruments Act (XXVI of 1881) ss. 9, 46, 58, 59. 

See Negotiable Instrument. 

Newspapers (Incitements to Offences) Act (VII of 1908). 

S. 3. Nature of offences under the A t—Incitement to assassination 
- Incitementmeaning of—Direct or indirect incitement — 
General incitement » not addresstd to particular persons — 
Construction of offensive article. The question of the in¬ 
tention or knowledge of an individual may determine his 
oriminal liability under the ordinary law of abetment by incite¬ 
ment by means of words, written or spoken, but under tbe 
Newspapers (Incitements to Offences) Act no question of the 
intention of the writer, printer or publisher arises, and no per¬ 
sonal liability is imputed to any particular person. The order 
thereunder is nob one against any person, but is purely restric¬ 
tive and direoted against the use, or intended use, of a press for 
the purpose of printing or publuning a newspaper containing 
any incitement to murder or to any offence under the Explosive 
Substances Act (VI of 1908) are to any aot of violence. The 
words any incieimtnt in section 3 (l) of the Newspapers Act 
inolude direofc and indireob incitement, and need not be addres¬ 
sed to any particular person, nor expressefl in violent and outra¬ 
geous terns. To inert# ” means “to move the aotion, to 
shir up, to stimulate, to instigate or to encourage,” and a 
newspaper artiole comes within the scope of seotion 3 if it is 
as a matter of faot; calculated, directly or indireotly, to produoe 
that effect. Per Ryves J.-There can be no hard-and-fast 
oanon as to what words or given set of words constitute “ in¬ 
citement ' It is a question of faot in each oase, and must 
usually depend largely on oonoomitant oiroumstanoes The 
article must be read as a v hole and, as far as possible, in the 
sense m whioh it was read by the seotion of the public to 
which ,t was primarily addressed, and also considered with 
regard to the occasion and place of publication and the class 

At* f iin —. „ I • t > • _ 


k - a 

or status of persons lik ly to be affeoted by it. uibi; 

Cal^OS Ghuokerbutty v - Emperor (1908) I. L. R. 1 

Notice to quit, 

See Landlord and Tenant. 

See Lease. 

Oaths Act (X of 1878) 

Oaths’ Act of 1873) ANGXION F ° R Prosecution . 36 Cal. 808 . 

Ss. 4, See “Judicial Proceeding.” 

OCC 37 8ht ' Extin * uishmen t Of. 

Occupancy Raiyat. 

See Landlord and Tenant. 
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Official Assignee: 

be* I * solvency 

Official Assignee—^ale of Insolvent's Estate^Commission on sale 
of motgaqee property—Ini an insolvency Act (1L & 12 Vic c. 
21) ss. 19, 21, 31 — Supreme Courts, Officers Act (XV of 1848) 
S3. 1, 2— Pro-dice On the application of the mortgagee, an 
order was made in insolvency proceedings directing the Offioial 
Assignee, to sell certain immoveable properties belonging to an 
insolvent, but which were subject to a mortgage:— Held , that 
the Official Assignee was not entitled to charge a commission 
out of the insolvent’s estate on the full value of the properties 
sold, but only on tho amount coming to the insolvent’s estate. 
Held t also, that although the practice of this Court for over 
thirty years had apparently been to allow such commission, it 
was contrary to the Provisions of the Indian Insolvency Aot 
(11 & 12 Viot. c. 21) and the Supreme Courts’ Officer’s Act, 
1848, In re Howards Brothers (Insolvents) 13 B. L. R. App. 9, 
Commented on. In re Official Assignee s Commission. I. L. R. 

36 Cal. 9 j0 

Onus of Proof. 

See 36 Cal. 1. 

See 37 Cal. 723 x „ 

Opium , illegal possession of — Opium Act (I c/1878) s. 9 \c) Posses- 
sion of railway receipt for an undelivered parcel of contraband 
opium. The possession of a railway receipt relating to an un e- 
livered parcel of contraband opium lying in a railway offioe, 
under 'circumstances showing knowledge of its constitutes oon- 
tents possession of the opium within seotion 9, o ause (c) o e 
Opium Act Kashi Na.h B >nia v. Empe-or I. h. K. ! Oal. 00/ 
disoussed and followed. AsHRIF'AU v. EMPEROR I. L. R. 36 

_ Cal. 1016 

Opium. , 

Illicit sale-Proof fo the factum of the sale ~ Pres * mpt%0n / r °%™' 
aKUty to account satisfactorily M ^sen* of evident 

of any sale-Opmm Act (I of 1878) ss. 9, 10. The effect of a 
9 and 10 of the Opium Act. 1878, is that, when onoe it is pro¬ 
ved that the accused has dealt with opium “ of “j * ayS 

SMS is 125-r t*^55 

ence^oharged'under a 9?musTbe.proved before 

Mnnot^be used ±lpMp2= 

is no evidence to prove the tact o£ «*“ y ^ 0 S unXd by the statu- 
acoused of illioib sale, the deficiency bad Iswab 

tory presumption, and a conviction of Ulio.t sale is 

^ Chandra Sikgh *. Emperor, (1910) I. L. k. 

Opium Act i,I of 1 878). 

. Is.' 9 , (^‘ 10 See £?O* OM, ILLEGAC, POSSESSION OP. 

Opium illegal possession of. possession contrary to the 

Opium Act ll of 1878; Ss. ), i d _ Respect ive liabilities ofow- 

Act without yuiUy frame of mma 

1371 


Page 
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Opium illegal possession of.— (Conoid.) 

ner of boat and crew —Presumption of commision of Offenoe 
under the Act — “Conveyance” —Boat . Under Ss. 9 (o) and »0of 
the Opium Act (l of 18 8), mere posse sion of opium without 
being able to account for it satisfactorily, apart from any frame 
of mind, is an offence. The owner of a boat in which opium 
is found is in possession of it, but not the crew when they 
a\e neither owners nor jointly interested with him in any 
venture as an inoidenb of which possession might be attributed 
to them. Where the owner of a boat alleged that opium was 
carried on board by a pas-enger without his knowledge, but 
there were oiroumsbances disproving his story :—Beld, that as 
he had not satisfactorily aooounted for its possession, it must 
be presumed, under s. 10, that it was opium in respect of whiob 
he had committed an offence under the Act. Quoere : whether 
a boat in which opium is carried is a “ conveyacoe ” used in 
oarrying it so as to be liable to coruscation on conviction of 
the owner under the Act. Emperor v • Hamid Ali (1909) I 
L. R. 37 Cal. 24 

Order absolute, application for. 

37 Cal. 796 

Order of Discharge. 

36 Cal. 991 

Order Sheet, Exparte entry in. 

# 36 Cal. 726 

Original Criminal Jurisdiction. 

# 36 Cal. 48 

Orissa Xand Tenure. 

36 CM. 590 

Paharaj. 

36 Cal. 690 

Pardon, omission to state reasons for grantinff 

36 Cal. 629 * * 

Pardon. 

Forfeiture of pardon-Proper Court to determine the question of for - 
feature—Withdrawal of pardon by the Court granting it-Power 
of the Sptoial Bench to reopen the question on a plea of pardon 
taken at the trial for the original offence in respect of which it 

^r d ~ Cr ‘ m * n0 * Prooedur6 Code Uet V of 1898) is. 337, 

^ 3 qo 7 W ^ 0r f/ n p P P rove [> fc ° wh ° m P ard on was granted under 
s. 337 of the Criminal Procedure Code by the committing 

Magistrate, resites, at the heating of the oase before the Special 

Benob, faom his deposition given befor e such Magistrate? the 

Speoial Benoh can only discharge him, but oannot take any 

aotion aga»nst him for the offenoe in respeot of whioh he was 

aooorded the pardon. If he is proceeded against for the 

original offenoe, the committing Magistrate who granted the 

or not, and thereby forfeited the same; and the quStbn 

cannot be reopened at his trial before the Speoial Bench for 
It I™* Empm ! 7- "«“'«* Sandra SariL, 

CaL * 92> approved of. Emperor v. Koth a, I L. R 
30 Bom. 611, and Kullan v. Emperor, I. L. R. 32 Mad. 173 
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I. L. R. 25 B^m. 675, 
Bhushan Chucker- 


Pardon— {Conoid.) 

referred to. King-Emperor v. Bala, 
d stinguisbed. Emper r v. Abani 
BUTT? (1910) I. L. R. 37 Cal. 845 

Parliament, proceedings in. 

See Libel 

Parties 

Addition of parties — Limitation, Act (XV of 1877) s. 2 2—Changing 
character of def endant after period of limitation for suit has 
expired — Amenim°nt of Plaint—Civil Procedure Code (Act 
XIV o/1882) ss 32, 53, 582—Swt against Debuttar estate—Ex¬ 
penses nf cessary for Debuttar estate—Indemnity to estate of for 
m*r sebait by saccessor — Liability of Debuttar estate. The par¬ 
tes to this legation were the descendants of a testator, who by 
his will dedicated immoveable property to the performance of 
the worship of certain idols and other pious acts, and provided 
for the order of succession to the officeof sebait among his defen¬ 
dants The suit was instituted on 26th January 1897 by the res¬ 
pondents as executors of a deceased sebait against the appel¬ 
lant, who had been appointed reoeiver of the bedutbar estate, 
for money which, owing to interference and obstruction y t e 
appellant in the collection of the rents, had nob been received 
by the deceased sebait during his sebaitship, and for expenses he 
had consequently been obliged to pay out of his P rlv ® ® ® 

to protect the estate and enable him to perform is o iga 
as sebait. All the other surviving descendants of ^he testator 
were made parties, and the appellant was sued both m his 
capacity as reoeiver and in his .persona oapaony. ^ 

expiration of the p riod of limitation prescri e ’ 

amendment of the plaint was made by 0 ou a ^ aQd 
prayer that it might be deterarned whe ' soa 

that the debuttar estate should be represe appellant was 
deolired to be en r itled to the sebaitship. __ Ueli 

found to be so entitled and ^ g t “court thatthe obje'et of the 

SSS£r^S£ to^etermino f-dtaWJ of the 

alreidy parties to the suit was to b amQunt t0 th e addition 
not alter the character of the suit n ^ 2 2 of the Limita- 

of a new defendant within the m § therefore not barred. 

tion Act (XV of 1877j, and the s , S0 baifi was entitled to 

Etld, also, that the estate of the , 0C j by him in the pre- 
be reimbursed all sums proper J p m0D t 0 f Government 

servation of the debuttar estate J bis pos itioa assebdt 

revenue and the like), and in ■ ° fche appellant. Walters 

which was challenged u ° su ?? 9 , n . fr ,i| oW 0 d. The respondents 

v. Woodbridge L. R. 7 Ob. • ^’ on 0 y S properly expended by 

were also entitled to reoorer a obligations imposed upon 

the deceased sebait in performing the obiiga . ndemaiby 

him by the original testators ■ trusfce0i an d the liability 

was incident to the posi 10 charge on the trust 

in respect of that indemnity was tne first 
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Parties— (Ooncld.) Page 

estate. Peary Mohun Mukerjee v. Narendra Nath 
Mukerjee (L909,) I. L. R. 37 Cal. 229 ... 754 

Parties, addition of. 

See Remand 37 Cal 171 ... 718 

Partition—Estates Partition Act (Bengal VII of 1876), s. 63, and 
(Bengal V of 1897), s. 2, cl. (b) —Private Partition — Prooit- 
ding'i commence i under Act V of 1876 (b. G.) whether governed 
by Act V of 1897 (B. G.) — Partition by Collector , whether open 
to objection—Limitation Act (XV of 1877 Sch. II, Art 14— 
Order-Sheet , ex parte entry in—Specific Relief Act (/ of 1877J, 3 . 

42 —Dispossession during pendency of suit — Plaint , amendment 
of. Where a partition proceeding commenced under s. 63, of 
Aot VIII of 1876 IB. C.) before Act V of 1897 (B. C.) came in¬ 
to operation, and the Subordinate Judge decided that the suit 
was not maintainable under the provisions of Act V of 1897 
(B. C.) : Hdd t that under s. 2, cl (6), Act V of 1897 (B. C.) 
where a suit had been instituted under Aot VIII of 1876 (B. CJ 
all subsequent proceedings for partition must be carried on 
under Aot VIII of 1876 (B. C.) as if Aot V of 1897 (B. C.) had 
not been passed, and the pueshon of the maintainability of the 
suit should hav been determined with reference to the provi¬ 
sions not of Act V of 1897 (B. C.) but of Aot VIII of 1876 
(B, C.). Where an application for part'tion fulfilled the 
requirements of ss. 18 and 19 of Act VIII of 1876 (B. C.) 
and objection under s. 12 of Aot VIII of 1879 (B C.) 
was disallowed by the Collector, and the order of the Collector 
was disallowed by the Collector, and the order of the Collector 
was upheld by the Board of Revenue, and the partition 
was proceeded with:— Held, that under s. 12 of Aot VIII of 
1876 (B. C.) the Collector had no jurisdiction to make the 
partition. Where the Board of Revenue on appeal deoided that 
the private partition set up was not established, and the Collec¬ 
tor proceeded with the partition, and subsequently in a suit to 
9et aside the partition by the Collector it was deoided by the 
Subordinate Judge that the finding of the reality of the alleged 
partition by the Revenue Court was conclusive, and that the oivil 
Court had no jurisdiction to investigate the competency of the 
Collector to make the partition in view of s. 12 of Act VIII of 
1876 (B.O.):— Held that the Civil Court was competent to dioide 
thematber in controversy, and that, therefore, the suit was man* 
tainable. Where in a partition suit commenced under Acs VIII 
of 1876 (B. 0.) the provisions of s. 25 of Aot V of 1897 (B. C.) 
were applied, and it was deoided that the suit was barred — 

Held , that provisions of s. 25 of Act V of 1897 (B. C.) were not 
applicable but the corresponding section of Aot VIII of 1876 
(B Oj, and that the suit was n it barred under that seotion or 
under Art. 14 of the Limitation Aot ;XV of 1877). Laloo Singh 
v. Puma Chander Be*erjee % I. L. R. 24 Cal. 149, Raj Chandra 
Roy v. FaiZ’idlin Hossein,' I. L. R. 32 Cal. 716, S .r ndra Lai 
Khan v. Jogi Flari, I. L. R. 32 Cal. 1107, and Ahmud >in v 
Ishzn Caandra Dey t I. L. R. 33 Oal. 693, referred to. Parbati 
Nath Dutt v. Raj mohun Dutt % I. L. R. 29 Oal. 367, distingui- 
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Parties, addition of .—'Concld.) 

shed. An ex parte enhy in the order-sheot of tho Collector 
no evidence of possession of a rarty. Mir Tapur,.h Ho Hn v. 
(jopi Na ayan, 1 G. L. J, ^51, referred to. An amendment of 
the plaint wou'd be allowed when the plaintiff ead been dis¬ 
possessed dur ng the pendenoy of the suit, so as to make i« ap¬ 
propriate to a suit for possess n. Jug eo 6 ,ruh v. Hub bid ah 

K^a-,C,C L J. 61 2 , followed. Aranda Kishore Chow- 

PHRY V. DaIJE ToAKCRAIN 1001; I. l.. R. :i6 Cal. 721 
Appeal Prlimm rq Decree — Fi«al D cree—Ap^ol aq iast pr?li- 
*'in rv d cr e t aft<r final decree , legality of—iiv i Procedure 
Co e iAct XIV oj 138Z) s. 562— Prucuc\ Where in a partition 
suit; a final decree had be- n made and an appeal was preferred 
against the preliminary decree only :—Pel •, that it was not 
open to fcl e appellant to challenge the correctne c s of the preli¬ 
minary decree wiGnoub preferring an appeal against the final 
d cree. Ma«hu Sit an Sfn v. Karr,ini Kan a S-n, I L. R. 
32 Cal. 1CL3 rJe i red to Baiknnla Nath D y v. Naicab 
Salimu la Bahadur , 6 C. L. J. 5i7, followed. Un an Kw.va'i 
v. Jarbaw-han , I L. R. t0 Ah. 4'<9, Sum Nath Sing* v. Bam 

Dia Sin h, I. L. R. 18 AH. 19, not followed. MACKENZIE 

D . . v. Nar-ingu SahaI (l ( J09) I. L. R. 36 Cal. 762 

rarttion. 

See Hindu Law. 

. bee Title, suit for. 

See Vendor and Purchaser. 

Right io pa tUion—Peii ion between O'iner of fractional .'hare in 
zemin lari interest , and vtokaruda's m joint p ssesion —/* ter- 
esc n t less jermanent because the moka an lease was liab e 9 
i* certain ev nts, to ,o feituxe. The right of partition exi c ts 
when two parties are in joint possession of land under per* 
maneofe titles, although their tit es may not be identical. 
Uemadn Na h Rh>n v. Raman * Konti Boy, I. L. R. iJ4 Cal. 
575, cited with approval. 1 he appellant, plaintiffs in a suit 
for partition, were r> cprietors of a moka^ari interest in the 
. prope ty partition of which was sought, and the respondent-, 

defendants in the suit, were owners of a fractional share in the 

zemindari interest in the same property. The mok ra i 1-ase 
was, in certain contingencies, liable to forfei ure, and the High 
Cours held that the appellants’ t nure was on that acco nt not 
Sufficiently permanent to support tbeir claim to partition, to 
which they would otherwise have been entitled :—Iuld, \y 
the Judicial Committee (reversing that decision , that the 
distinction drawn by the High Ccmt could not be supported. 
The appellants' title was a perma- ent one though liable to 
forfeiture in events which had not occurred, an 1 the rights 
incidental to that title must be tbo-e that attached o ,t as rfe 
existed, without reference to what might be lost ,□ the future 
under ch nred circumstaoce?. Bhagwat Sa«ai v. Bipin 

p Behari MlTTER f 1910> I. L. R. 37 Cal. 9i8 

r art payment refusal to accept; 

p b e Execution. 

baaing off Action. 

bee Trade mark. OQ , 

L2aj 
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Page 

Passenger’s Luggage ; 

See Railway company. 

Patnidars and Dar-patnidars, rights of 

Se 37 CM. 57. ... 649 

Penal Code ' Act XLV of 1860) s. 193: 

See Sanction for Prose'cuiion 
S s. 34 326, S e Dying declaration 
S s. 52 499. exce^. ( 9 . See Defamation 
Sn 99, 147. 14S, 36J. S>e RlOTl G. 

Ss 103 14), 141 4), 147, 323 3a4. Sea RlOlING. 

Ss. 14), 302,149. See Charge. 
v 9. 147, 1 • 9, : 23. See hlOTING 

S?. 304A, 3 6—33 : See Death by rash or negligent act 
Ss. 379. 405. Theft. 

Sn 465.'*7», 477 A* S c FORGERY. 

Penal Code (Act XLV of 1860) 

S*. l.l, 1-1A. *> e Jury right of trial by. 

S?. 18 &: Acquittal. 

S. 136. -Volnnia*%<v ob>irucl ng Public Servants in t^e ducharge of 
in*ir pu lie fun cl ons-Releasing property attached by Civil 
Court peon* uuder distress war* am $ issued u*d r the Pubic 
Deviants hecovery Act (hfng. I of 18 5 ) an i the Village Chiu- 
* l Jci ari Act (beng. VI of 1870) s lb—Legality of icarra t — 

O fission t) specify date rf xte*sion on the face of it—Ctvil 
Procedure Coie Act V of 908 order XXI , *ule 24 (2) —Execu¬ 
tion by person not named in the ivarrant — Deleqot on of powers 
ly Nazi'. A distress warrant issued under the Public Demand* 
Recovery Act which has been extended 'beyond the original 
date o( return, but does not bear on the fact of it the altered 
date, is not a legal warrant under ordot XXI, rule 24 of the 
Civil Procedure Code. A warrant under s. 45 of the Village 
Cnau'idari Act mu^t contain cbe name of the porson charged 
with the execution thereof and oannot be lega.ly executed by 
any other person delegated by the former for that purpose. 

Where the accused released certain buffaloes attached by the 
Civil Court peons, on the 2nd August, under two warrants ad- 
dr ssed »o the nazir, but endorsed by him to them, the one is¬ 
sued under the Public Dem ands Recovery Act, which was ori¬ 
ginally returnable by the 26th July but had been extended to 
the oth August, without the alteration of the date appearing 
tht reon, an 1 the other under s 45 of the Village Cbaukidari Act 
directed to the mzir but without naming any person therein 
as oharged with th 3 execution of it: —Lb I f, that they were not 
guilty of an offenc * under s. 1^6 of the Penal Code, as the peons 
were m t lawfully executing the warrants. SHEIK NaSUR p. 

Emperor (190 j I. L R. 37 Cal. 122. ... 688 

S. 193, Expl. (2): See Judicial Proceeding. 

Ss. 300 [lj t 302: See Murder. 

Where th're is a stipiia ion to deposit a sum specified as 
security for p rformance of an agreement, the for eiture o! 
such depos t, on breach of the agreement, is not in the i atura 
of a penalty if the sum dopo ited is reasonable in amount. 

Mam an Patter v. The Madras Railway Company . I. U R, 29 
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Penal Coda (Act XL V of 1860). 

• • • 

Fruud, $o?e ground of relief—AUr* *• * 

P’cktng out fails from JlleiaLtn™ " °! f T ni of relie f b '> 
duty incases based on ha . d Wh ” % * vlalvt —^Jtnaant's 

astoresUhec;a,miorVjl, u fcn!J ber ^ 1Q ^ are so framed 

nob open to the plaintiff, if he fails ?n-o h f e ° f fraud ' ib is 

Pick out firm the allegation« „ S , e-t a bi,sbin g the fraud, to 

not rut forward as pfoofs 0 f fr au ? W " icb m if 

plaintiff in asking fo/reiief A n ba y e>a warranted the 

founded on-fraud is not bound bn H aDt ’ aDSWer D 8 * °ase 

in the mode in which it is pu & aDSWSr tbo oass 

w L - 3 r 2 Vc 50 * h 7 v - Ah ^i;Zzlzt 

Police Report* ° A — 

Po«e8sioT INAL Peoceedings . institution of. 
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without a Succession 


See Opium illegal possession of 

Possession of Property by Receiver 
Certificate, 

See Receiver 

Post-nuptial Gifts. 

bee Lsindu Law—Gift. 

Pound'ere .Sheriff’s rights to. 

bee Pbactice. 

Power of Attorney. 

Omission of name of Mukhtiar i n t'-’e power by m-'staH—A*'end- 
■ment of mistake by Court, by allowing ne^h pow r to be fled, — 
Inherent junsatcttjn of Court to allow ame dm nt of tak - 
weetof amendment as to l<„i otLn-Cto.l Procedure Co , 
[Act Vo) 1908; 33, 36, 31—Hules and Lire lar Ureters, Ci XI 
Art. 34 Where there is no doubt as to the fact that the mukh,' 
tiar who fib d an application for execution had in fact authority 
from the deoree-holder to do so, and that his Dame was (minted 
by mistake from the power-of-attoroey, the Ccurt may, i D its 
discretion, allow the power to be am- nded, upon proper applica¬ 
tion by the decree-holder for the insertion of the Dame of the 
attorney. If such amendment is aliowod, is tak ;s effect from 
the dafce when the power of attorney was originally bled. 

C H1IAYEMANNESSA BlBI V. B* SERAI BARMAN, I. L R 37 
Cal. 399 

Practice. 

See Appeal. 

Practice - Criminal motion to High Court without previous applica¬ 
tion to l wer Court with concurrent jurisdiction—Criminal 
Procedure Code (Act V of 18987 ns. 430 io 639. The High Court 
will not entertain an ajpl caticn for revision in cases where 
the Sessions Judge or Magist ate has concurrent jur sdiction, 
whether final or not, save on some special ground, unless a 
previous application has been made to the lower Courts: bub 
where concurrent jurisdiction is not possessed by the iower 
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Page 




Courts no such general rule exists Q'/g'n-BmP^s v. Beolah 
I. L R. ! 4 Cal. 897 followed EMPEROR t>. ABDUd SUBHAN, 

I. L. K. 36 Cal. 043 

See Adoption. 

See Affidavit 

See High Court, Original Side, jurisdiction op. 

See NUhomedan Law-Wakf. 

See Mortg ge. • 

See Probate. 

Deere*, amendment of — V'cree n r t conformable to what the Court 
intended—luh r nt power o' Counts in 1 nd-a—Att • chme^t, set - 
ting aside of- Sheriffs right to Poundage—Civii Procedure 
Cole (Ac. V if 1935) *. »52. The Courts in India have an in¬ 
herent power to am nd or vary deciees so as to bring them 
into accordance with tr»e judgments after they are signed by 
tbe Judges, ven if they do Dot fail within s. 152 of the Civil 
Procedure Code (Act V of l l J0^J. In re &wi*e, iO Ch. D. 23 
referred to. Ainsworth v. Wilding , E1896J, 1 Ch. 673, dis¬ 
tinguished. Tue Sheriff is only entitled to poundage on sums 
levied: so where a seizure is wr ngful and is withdrawn by 
direction of law, the Sheriff receives no i oundag<\ Mor timore 
v. Cragg. 3 C. P. D. 216, In re Ludmore , 13 Q. B. D. 415, 
and In re Thomas [1899J i Q. B. 4C0, followed. Brij»ATAN 

v. Jaynarain, \1910; 1- L. K. 3/ G*l. 649 

Decree , m~>difi* ahon of the terms of, after appeal —- Jurisdiction — 
A* p 1 II ate Court p tuers <f—Civil Pr cenure Code (Act V of 
1903; s 148. S otionl48of the C vil Procedure Code, 1908, 
cannot be taken to give any Court power to inte fere with or 
mod fy its decree afte; there has been an appeal bled against 
the decree. Tbe only Court that could, afoer an appeal bad 
been preferred, modify the te ms of the decrees, or extend the 
time bxed in the decree for its execution, or suspend the order 
made in the decree, wou d he the Appellate Court. PARMA- 

and Das v. Kripasindhu Roy, H909- ». L. R. 37 Cal. 5^8 ... 

Jurisd'C ton — Le.ai P> a tuioncrs Act f-Xl III of lb79, ss. 13,14— 
l ivision benen , jurisdiction oft to hrar reference u^dr.T the dot 
from subordtna'e Courts. Accord ng to a long and undeviat- 
tng course of practice, which may be regarded as the law of 
the Court, a Division Bench appointed to dispose of the civil 
business ansing out of a particular Group, has power to hear 
and • ispose of a refeience, under s. It of tbe L* g«l Practition¬ 
ers* Act, by the Presiding Officer of a Court within that Group. 

Abinash Chandra Moitra. In re (1909; 1. L. R. 37 Cal. 

ws 

VaUl s right to appear before a Judge sitting on th* Original Si a 
of tnt Htgh Court —Applicai on to file ua rant of attorney — Ex • 
tra> rrttna ii Ciotl Juvsitiction — C iv*l Procedure Code \Act XIV 
of 1882; s. 6^>5—Civil Pro:e ure Cole 1 A:t V of luOSy s*. H9, 
129. A vakil of the High Court applied before a Judge sitting on 
tb» Origina 1 Side of the Court, claiming a right to ble a war- 
rent oi attorney in re-pect of a suit penning before the Midna- 
poie Distiiot Couifc# in which a rule had been issued calling 
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upon the plaintiffs to show cau* 0 wby the u .. 

nob be transferred to the H-eb Court in 7 r- 6 sboi,id 
Oiginal Civil Juris 0 io® 10 n• £7,7 /that Extraordi ^y 
to the long-confcmucd coruse' of ’ pracu'ce cffi 7 h Tt 

vakils never appeared on tbe bearing ol s Ucb an „|,' 5 b , ch 
U.,I Prooeduie Cod, ol 130? 

gove roed by Qld tulfiS jQ fQ C0 befor0 igo - ° /w ° r ; ,th a ™ « 

Application, <19.0y I. L. R. 37 Cal. 853 AKILS 

preliminary Inquiry. 

bee “ ( OUBT." MEANING OF 

Preliminary Inqu ry by an Assistant Settlement Officer 

Judicial Pro-reding - Officer. 

Presidency Small Cause Courts Arh fvu r 1 oq)\ - . . 

cv e Executi .N of : ecree (XV of i88 ^ 8 ci (b). 

Presumption of Commission of Offence 

be* Opium, illegal prossession of 

Prevailing Rate of Land. 

S c Landlord and Tenant. 

Previous Acquittal, plea of. 

_ See Acquittal. 

Principal and Agent. 

bribe or secret commission aceeptei by Accnt afUr transaction com 
plet'u—C niracts obtained by jr-ud vodabebA not vo d - 
Limitation Act (XV of lr77 j Sch. II, An, Ob. The nl irHff 

in-muted a suit against tbe defendants within three years ftom 
be date when tbe fraud as alleged in the suit b 2®*" g°“ 

known to him though he bad suspicions of fraud prior to the 
bh ee years I he suit was for setting aside a lease wb cb the 
plaintiff alleged be had been induced to grant to the defendant 
No l under fraudulent representations male to the plaintiff 

, b JV le 0Ddrtntl No> 2 * wh0 - whilst P llr PortiDg to act as the 

plaintiffs seivant or agent, received, alter the lease had been 
d'Hy drawn u p , executed and registered, the ?um of Rs 5CO 
from the defendant Nj. 1 as a bribe or secret c^mmis^ion by 
w *y of p yment for the services rendered to the iatter in C oa- 
npction with the m iking of the arrangements for the execution 
of the lease :—]J / ( /, th t mere suspicion is not knowledge, and 
the suiG was not barred by luniabion. H ld t further, that 
a, bribe is nevertheless a bribe because its payment 
is postponed. When a bribe has been given it is imma¬ 
terial to enquire what, if any, effect the t ribe had on toe 
mind of the receiver and whether he w*is influenced there by to 
recommend bo the plaintiff an arrangement with the appellant 
which he would not otherwise have recomm-nded. Uarri gion 
v. Victoria Gracing D ck Gem ami, L. R. 3 Q. B. D. 5 9, and 
Shipw y v. Broad wo d t [1899J 1. Q. B. 3d9, referred to JJe-d , 
further, that a contract mduoed by fraud is only voidable, and 
the remedy by rescission is open only so kng as the parties 
can be restored to the relative po-iticn which they originalty 
occupied. V qvhart v. Maciherson, L. R. 3 App. Cas. 831 
followed. Clough v. London and Nor>h-Wesiein Bailway 
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Company, L. R. 7 Ex. 26. referred to. INDRA NATH BaNERJEE 
v . Rooke, 11909; I. L. R 37 Cal. 81 

Priru ?p l ana Surety —Breach oj Contact — Variance in terms of Con¬ 
tract 6wr»t /, liability of — Contact A:t HX of 1872), ?. i33. A 
entered into a surety bond on behalf of B for the due perform¬ 
ance of the duties of B as a tehsildar under the terms 
of a contact, the secu ity being limited to a fix'd amount 
One of the terms was that B should render account of his tehsil 
every year, B did not render account for the year 1308, and was 
allowed to realize rents for 1309 in breach of the terms of the 
contract. In a suit for account against B and his surety :—fl li 
that there was no variation in the contract between the parties 
as contemplated by s 133 rf the Contract Act and that the 
surety w s liable. KANAI PROSAD BOSE V. 30TINDBA KuMAB 
Roy < HowmiRY. 36 Cal. 6^6 

Private Partition. 

See Partition. 

Privilege. 

Set Defamation. 

See I IBEL. 

See Libel. 

Privileged Occasion. 

See Libel. 

Privy Council Appeal—. 

Secu tty jo< Co ts of Respondents — Government Promissory No*es ai 
their nominal value whether aosep able—Thgh Court Rules 
(Appellate Side ), Part //, Lha ter IP, Rule XX— Practice A 
deposit of Government Securities amounting to Rs. 4.000. at 
tbeir nominal value, comes within the express woids of Rule 
XX, Part II, Chapter IV of the High Court Rule*, requiring the 
appellnnt to deposit Government Securities “ to the extent of 
Rs. 4,000 ” for co c ts of the respondent in an appeal to Hi* Ma¬ 
jesty in Council. GOLAP KUMARI V. GaNESH CHANDRA MlTBA 

(1909 I. L R. 36 ( al. 653. 

Prior Mortgagee, right of. 

S'c Mortgage. 

Priority of Title. 

See Title 

Private Ferry. 

See Ferry. 

Private Reference. 

See A RBI 1 RATION. 

Privilege. 

See False Evidence. 

Privileged Occasion. 


See Lib»* l. 

Privity of Estate. 

# See Lessor and Lessee. 

Privy Council, practice of. 

Dismissal o/ ap cal with cost*—Alteration of decree appealed from 
tn iesp,n enis ' j^veur wit^ort <r<ss-optcal hv thfm. In a •suit 
on a promissory note for Rs. 16 042 p imiral, and interest' at 
per oent. per mensem, and also for interest ‘on the decree 
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t he^e r st; 9 Court plied a d^ee^ioro^® ".“‘A. reaiic ^°n." 
as prayed.” The Chief c ouri nf r ‘ 5 °° Vith lnt ^-fc 
the decree of the Original Cn f ° wer -^ Ulma O'dored 
for the fail amount Sl'S^Z d t0 a dec -e 

feba Chief Cou t to amend tl to * Pplled by petit,oa t0 

st tom-rnt that - intereS as nrivJ , “ b * &dd,Dg a ^P-o.fio 

aba on the decretal amount, but theannV^ 6 Plam,; ” WaS p y “ 
Tne defendant appea ed to P pp '^ i '' loa w„s dismissed, 
before the case 0*^70^^. aDd Shoitly 

for speoitj leave to enter a or<*s.A.?JS ’ rLSpoQdoDts petitioned 
the Chief Court had faded to inoi P j P S ° * r aS 6ha decree of 
fcion of the suit. A con4nt o r de“t C ^ ^ tha 1D ^- 
MarchlfflO that the respondents W * S made oa 5-h 

hearing to appeal on the question raised laaVe oa che 

their Lordships, while dismissing thn C , thalr petition, *nd 
of the Chief Court as proved in Hi PP ^ a ’ a ^ 6ere£ l the decree 

.pp..i p™ e «,:rc sss?^w«f« * «* 

Probate 0 Y ’ ll9i0j J * L ' E ‘ 37 Cal - 6JJ ^ahainan 

S e Mahomedan Law. 37 Cal 839 

fcW- c "«••<«* Di.irtS Cou,,. /wW( . 
tion of Concurrent, juruciKtton -Prolate and A /m, • / * °“ 

Srlffc -ff' %%*» Z t - 

“t‘r - ti 

have been br. ugbt before any Distr,ct Judge in eithefftheTjo 
Prov nces of Bengal *' High Court " mentioned in s 87 of L 
Probate and Administration Act (V of , 8:17 is not merely oo^ 

fined tothe Appellate Jurisdiction of the Court, but it includes its 

Ormmal Jurisdiction. In the gJ0( ls oj Mchendra Harafnt** 

C W N 377 referred to. bection 87 of the P.obate and Ad- 

^hnnlTh 10D ft 0j d ,°u 6S Po \ re( 3 mr0 that any portion of the property 
should be within the limits of the Or.ginal Jurisdiction of the 

High Court ; and Rule 740 of the High Court Cannot override 

tho express provisions of this section giving the High Court con- 

current jurisdiction with the District Court. Nagfndra Bala 

Debi v. Kashipati Chowdhry, (1903J J, L. K. 37 Cal 224 
lestamenturij am Inttsta'e Jurisdiction Revocation-Probate and 
Admin-troUon set {V of lb 81) s. 50 -Official Trustee of Ben- 
„ 9 a »—Official Trustees Act Xv II of 1864, jV\ he-e a Judge cxercis- 

log the original testamentary and intestate jurisdiction of the 
High Court granted probate to the Official Trustee of Bengal 
the probate being expressed to be grafted to the Official Trustee 
of Bengal for the time being, assuming the order t) hive been 
erroneous, it cannot be sa d that the Judga acted without juris¬ 
diction s » as to bring the matter within the scope of « 5j 0 f 

th^ Probate and A'mmistrat'on Act. Official Trustee 

of Bengal v. Kumudini Das’i, il9i.0j I. b . R. 37 Cal. 

o87 


995 


751 
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robate and Administration Act (V of 1881.' 

See Receiver. 

S*. 2, 51, 56, 8’: See Probate. 

S 4: S e Mahometan Law -Probatb. 

S. 50. See Probate. 

Proclamation. 

Se,-. Mortgage. 

Pr °C alcTtu'm^cipel Aet'Beng. HI of 1899) ... 659 0°), 561 

(6; 631— Non-comp, iane wuh nonce to remove mcriacmint 
on publ c street -1 sUU-lion if jro ecu on mo e th n th ee 
months a fie* expi r v of yeti' e — Limitation Connti«*in<j offends 
-Bye-laws, t) lidity of - Ultr. vues, A prosecution lor failure 
to comply with a notice by tbo Chairman to remove an obstruc¬ 
tion on a public street, i' stituted mo e than three months 
after the expiry of the date fixed therein, is barred ueder s. 
631 of the Calcutta Municipal Act. A By-law must conform 
to t-he provisions of the law ueder which it purports to be made. 
Rale (l) of the Bye-laws framed under s 559 {i 8; of the Act is 
uiitCL vires, in c o far as it creates a continu breach after 
Dot’co in violation of the terms of s. 561, \b NARAIN CHANDRA 
( HATTERJEE V. CORPORATION CF CALCUTTA, tl909; 1. L. 

R. 37 Calc 5 5 


Proecution for instituting a False Case. 

S e Jurisdiction of Criminal Court. 

Prosecution Witnesses, cross-examination of. 


see Cross Examination. 

Public Demands Recovery Act ^Beng I of 1895). 

S-. 1J, 15. 17, 24, 26. CERTIFICATE OF bALE. 

Public Ferry, declaration of limits of. 


See Ferry. 

Puisne Mortgage Debt. 

S « v OR! GAGE. 

Pujari, dispute concerning to act as. 

S e Criminal Procedure Code (V of 1898) s. 147. 

Punjab Laws Act (IV of 1872). 

Ss. v 7 See I SOLVENCY 

Purchase-money, refund of. 


See ''ALE in execution of decree. 

Purdanashin Lady, execution of document by. 

See 'TTESTATION. 

Putni Regulation VII cf 1819). 

S. 11, See Incumbrance. 

S i7, cl. (c). See Putni Tenure. 

Putni Tenure 

b e INCUMBRANCE. 


% 


Puini Regulation (Fill o/1819) s. 17, cl. ( o)—Arr'ars of rent _ 

Arrears pr viont So th- current year for tv ich the s le to k 
V loo-- — Personal lobt-H-vgal Ttnanc-i Act IVIII of l>-85, s. 
65 —First Charge. Under the Putni Regulation. VTII of 1819, 
s. 17 . cl. (c), where the arrears of rent claimed are for balances 
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due for periods prior to the current year tor which the arrears 
are due when tbe sale i-s held m the middle of the year or prior 
to the ytar preceding if the sale be held at the commencement 
of the following year, these balances must be treated as 
peronal debts recjverablo unJer the O'dinarv procedure for 
recovery of debts, and not a • r*nfc~ recoverable under the provi¬ 
sions oi the Tenancy law, and that in such a cas • the 
provisions of s 65 of the Bengal Tenancy 4 ct would not have 
any application. Pear>/ Mohan Mukhopadkya v. Sre ram 
Chan ra B >se, 6 C.W.N. 794, commente 1 on and distingu shed. 
Jagannaih V. RlOHIUDDIN Mirza, (1910) I L. H. 37 
Cal. 747 

Railways Act (IX of 1890) ss. 47. 72 

See Railway Company, j6 Cal. 819. 

Railway Company, liability of. 

Passe g<r* s L'Qiage — Merchan iise booked as “ Engage,” loss of - 
Rai ways Act, (IX of lb90j ss. 47, 72 Gene at hules of Rail¬ 
way Con.ranus — Damages, suit for. A passenger took a 
journey on a railway and booked as bis “ luggage ” a pickaxe 
conta’ning merchandise. The package was lo^t »nd consequent¬ 
ly not delivered at the end of his journey. He, theieupon, sued 
the Railway Company for damages cau ed by its loss Held, 
that th • case was g ve:ned b, s 72 of the Indian Rtiways Act 
(IX of 1890) and the section of tbe Contract Act refe-red to 
the ein and that the Rail wav C'znp»ny liable for the lo s of 
tbe package. Vr.LAyAT HOSSEIN V. BENGAL AND NORTH¬ 
WESTERN Railway Co. (1909; I. L R. 36 Cal. 8x9 


Railway Receipt, possession of. 

See Opium, illegal possession of. 

Rash or Negligent Act. 

S'e Death by rash or negligent Act. 

Rateable Distribution. 

See Civil Procedure Code (Act XIV of is82) Ss. 244, z95, 622. 

Reasonable and probable Cause. 

See Malicious prosecution. 

Re assessment of Premises. 

S‘e Acquiescence. 

Receipt for *mcunt exceeding Ks. 

See Stamp duty. 

Receipt of Money by one servant from another. 

See Stamp-duty. 

Receiver. 

See Insolvency, __ tt7 kao -7 /i», kqc 

Appeal—Civil l rocedure Code [Act XIV rf 1802) «. 503. cl (b), 58P. 

cl (24j -Stronger in j a,session of propeity m sutl-L.en on 

property-JM‘Million of • o »* ouaed-Rtg ts of Si an- 
ger against B.ee.ver — I owes ry Lien Possesion y Receive 
Where in a mortgage suit a Receiver appomM by Court w« 

directed to hk. fh-j- of {he 

: S r s n l d : trader ? SSS.’ d. (6) of the CivU Procedure, 
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Code (Act XIV of 1892', and was appealable under 8. 588, 
cl. (2;). Where a stranger to a suit claims under a title para¬ 
mount to that; of the patties, the jurisdiction of the Courb is nob 
ousted by the mere assertion of the existence of the circumstance 
but upon proof of the actual existence of such circumstance and 
upon judicial investigation. Budh Sinyii Dhudhuria v. Eiradbar- 
anRou , 2 C. L. J. 4 3L, and Mah omed Mehd% Qaiistwa v. Zoh 
ar a bigum, L L. R. 17 Cal. 285, followed. Eurree Pexshid 
Mal e v. Koonjo B eha y S naha (1862) Marshall 99 % Chunder Koo- 
mar idundul v. 13 akur Aii Khan. y W. R. 598 bashtt Chiran 
Chatter jee v. 7 a< ak Chandra Chatie jee 8 . B. L. R. 315 Ma\o - 
mat Wuhid } u na v. tiaiiman I. B. R. 25 Ca . 757 and Mayor 
of Lon on v. C x 1 j. R. 2 H. Y. 239 referred to. The possessory 
lien of an agent attaches only upon good^ or chattels in respeot 
of which the principal has, as against a third person, the right 
or power bo create a lien ; such lien is confined to the rights of 
the principal in the goods or c attels at the time when it at- 
ches, and is subject to Ml the rights ond equities of third pere- 
sons available against the principal atthat time Alt mey General 
v. breeman 11 M &. W. 694 Attorney Central v. Walmsley 12 
M. &. ^.179 Man'.inQford v. Tal man, 66 L. R. 239 In re 
Llewellin (1891/ 2 Cb. 145 and Peat v. Cla'ito a (1903) lCh.659 
referred to Hudson v. Morgan, I. L. R. 36 Cal. 7l3 

Recnv r — Lease — bum’r.ary jurisdiction -Remedy — Interest — Re- 
ctver's aezo nU — Practice. Wuarea lease had been already 
granted by a Receiver acting under an order of Court, and 
possession of the propetty hud been given to the lessee, and 
sub^equ' ntly certain parties applied to the Court for a declara¬ 
tion that the lease was invalid, and fur certain other reliefs 
against the Receiver and the lessee. Held , that no summary 
order could bo passed to set aside the Base. Tho proper lemedy 
would bo by suit against the Receiver, and also against the les¬ 
see, if it was alleged that the lease was obtained by collusion. 
Suie^d o Leshnb Hoy v. Dorga Somlcry Dossee (I. L. R. 15 
Cab 253 distinguished •. Ee<d fa ther 9 that on this application 
no order could bo made against the lessee for interest on arrests 
of ront, nor could any order be passed against the Receiver in 
respect of the same, as this was a matter touching the Recei¬ 
ver’s accounts. Krista Chandra Ghose v . Krista Sakha 
Giiose 36 Gal. 5d 

Success on Cert'fic t—Possession of property by Receiver t othout 
succe sion certificate—Succession Certificate Act(Vll of 1889 
4, 8, cl. (c :—^ucccssi n (Property Protection) Act XIX of l&4tl) 

- — Sncccssio i Act (X of 1865 ) s. 190— Rmlu Wills Act (XXI 
of 1870 — Proba:e and Adm inistration Ao ; (V of 188 1 ) —Indian 
Securities Act (Xlli of 1886 / ss. 3 s. ^2), 6 sub-s . (1) of. (f), 
Tbe pjsibion of a Receiver appointed by a Courb is analogous to 
that of a curator appointed under Act XIX of 1S41, who is ft 
person c aiming to be « ntitled to the effects of the deceased 
person whose estate he is appointed to manage. Babasab V. 
Rarsapt a, I. L. R. 20 Bom. 437, referred to. The Receiver 
ordinarily is not the representative or agent of either party 

1990 
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fco a suit in the administration of the trust, but the appointment 
is for the benefit of all parties, and he holds the proiK-rty for the 
benefit of those ultimately found to be the right.ul owners. 

Jogat Tasini Dasiv. baba Gopal Chaki , I. L. R 3l Cal. 305, 
Corporation <j Bacnp v. S^/i, 44 v b. D. 39\ /-‘orlwran v. lie,7 
8 Jurist 356, referred to. In the absence o( any prcv.sion in 
the Hindu Wills Act fXXI of 1870j and in the Piobate and 
Administratian Act (V of 1881 “that no right to the property 
of an intestate can be established unless ad*r ini r trat*on hid 
been previously granted by a competent Court,” the Receiver 
appointed by Couit is competent to take possession of the 
securities and moneys without a certificate under s. 4 of the 
Succession certificate Act: but regard being had to tho provi¬ 
sions of the Indian Securities Act, 1886. and s. 3, sub-s. (2), 
s. 6. sub-s. (1) clause i/J. and s. 8, c . (c) of the Succession 
Certificate Act <VII of 1889 ) a Succe-si on certificate wou d be 
needed if a suit was brought to establish a title to such funds by 
right of inheritance. HariHAR MUEEFUI v. HarenDRA 
Nath Mukerji, (;910j I. L. R. 37 Calc. 754 ... 1075 

Record-of Rights, 

See Landlord and Tenant. 

Reference to HiQh Court—Acquit to L by Jury—Powers of th^ High 
Cou't — "Opinion" of Jury tn cases of divided vtratet—C nd- 
d<rat'on of entire tvi ience - Verdict not unrea onable on the ace 
of th* change — Pardon — Cm ssi n to state reasons v)h n f>cts 
Leading to grant of Par on apprar on. the ?ecord—G*tmin*l 
Procedure Code, Act V of 1898., is. 307, 337, u). Where the 
facts which led up to the tender of pardon appear od tho record, 
the omission by the Magistrate grantiugit to s ate his reason- for 
so doing is net an illegality nor even an irregularity which viti¬ 
ates the subseq uent proceedings. Deputy Ltgal Remembrancer 
v, Sin,h 5 C. L. J. ^24 followed. The Hi, h Court cannot 
throw out a reference under s. 307 of tho Criminal Pro¬ 
cedure Code merely because it might be argued, upon the face 
of the charge to the Ju r Y, that the verdict w s not altogether 
an unreasonable one, but it most consider the or tire evidence 
and arrive at its own judgment alter giving due weight to 
the opinions of the Judge and Jury. Emperor v. Lycll Cal. 

L8, and Emp ror v. Abdul Rahaman (9 C L. J. 432 
followed.) Ki^g-Emperor v. thidghan Gossain ( 1 C.W.R. 

135h Emperor v. Anaruddin Limas (unreported. King- 
Emperor v. Anes (unreporbed> and Kmg-Emprror v. 

Pras nna Kumar Gangule (unreported) referred to. Em- 
pe or v. Ghirkua (2 A. L. J. 475) dissented f om. The 
oiinion of the Jury is their conclusion and not the re sons there¬ 
for, ai d in the ca e of divided verdicts the opinnon of the mino¬ 
rity must also be considered by the Court, ihe Legislature 
in directing the High Couit to duly weigh the opinion of the 
Juj-y giy0s an implied authority for tbo taking of their leasons 
for the verdict, and the Judge will do well before making the 
reference to invit such reasons, not for the purpose of deciding 
whether it should be made, but for consideration by the High 
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Court, after having made up bis miud to refer the esse and 
after telling tbe Jury of his intent.i n to do [6 .0] so. But the 
omission to take or record tbe reasons dots nit wanant the 
Hig h Comt in declining to go into tbe evidence. Enpe or v. 
Chilian (I. L. R. 29 Mad. 91) referred to. EMPEBOK v. 
Annanpa Charan Thakdr, 36 Ca). 62'J 

inn 111 rtf 
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Vowts in ln-ita on— f oof of reason for taking ptoTH* o> j um 

lands into account in csttmot n\j income of set led estate _ Lo r g 

possession and enjoyment as pro"/ of title. Regulation III of 

189Missued under Statute 33 Viet. C. 3>recited in the preamble 
that ‘ the officers, who ejected tbe permanent sett'ement of 
certain estates in Silbet.ioc uded for tbe purposes of assessment 
among the assets of those estates, under the des gnation of 
jhum, the income then derived by the pioprietors of tho=e 
estates from shifting cult vation carried on by them or their 
dependents beyond the limits of thoso e c tates; that the cultiva¬ 
tion shifted from year to year over immense and a together 
undefined areas, and the tracts of land,over whioh they extend¬ 
ed, were not specified at the time of tbe settlement and in 
consequent of his rights of various and in some cases va«ue 
descriptions are from time tot.me asserted by the Said proprietor 
over such a eas; that it is thus impossible for any person to ob¬ 
tain a safe and c ear titl, to land in those a., as, and the exten¬ 
sion of cultivate n is in con equ-noe impeded, and that it is 
expedient th*t the right?, if auy, corresponding to the jhum 
a‘6, ts should be oommu ed." See ion » enacted that h ll such 
rights should be deemed to have been extinguished ; and by s. 

3 t deola, ° d tba * all proprietors if such <states should be 

uJ 10 compen?atlon - Tbe Government extended the above 
Regulatun to certain a eas under jnu n cultivation belonging to 

t l , WD t° ° nd thoir P redti0ess oi'3 in title had held 

the land in dispute appeitainrd to taluks, whion bad been efctl.! 

« P . K d (or a droll 

witbin tbe operate n of Regulation III 0 f 1891 /vw iT™ 

the Govl .nmem were o a-ming to am, v n L ^ thl * *? 

undoulted y been long in tbe enjoymtn^of , nds ’ wb,ob h *d 
title of the appellants, a Kegulalon^.i 
efleot. of omfisoaiing pioprietary rights'and civin7° U ** V6 ,be 
in exchange, ,t lay upon the Goveroment to sb^ °“ 

«... «b. quo.«.V „bT 0 r,;° 1*“ 

e? £ o°, tb> ~ 

Couils in India „ ou ld be .co pilod .s 6n°,l ?' tb * 

on. ol faot, but a, pomt lo ^ ‘ 
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derations of law had to bo regarded. It was not deputed that 

D^ed T kS h d f by , th6 api>ei ' aDts dad been settled with their 

Srofits of Se'Jl PertUaDeDt settlemeDt - and that the 

protits of the jhum lands <n dispute had then b. en brought into 

account in estimating the assets 0 f the taluks but the pa ties 

differed as to the reason why they bad beenso taken nto account"' 
Hcf/.nbaOon tnedocumentary evidenced thecase tbercwa<= after 
such apse of time, not sufficient to show whether they had’ been 
so taten into aocoun-, because tbe/Awr* lands formed partof the 

thevt 6 d l HS r C f °° Cend8d for b y tbe appellants, or because 

they h..d been treated as assets accruing to the o^neis of the 

■srtcled estate, but derived from land lying outside it as the 
Government contended. No confident conclusion, therefore 
could be drawn from the evidence as to whether the disputed 

am was part of the settl d estate, or was beyond its limits 
Hci. how, v. r, that the possess °n and enjoyment of the dis¬ 
puted .nd by the appellants and their predecessors m tife 

tak . 0 ?o R °<f eth0r W ’ tU the ,ns ’ anc03 >n evidence in 1842, 1843 
and le55, in which it bad b. en confirmed by the Ge.vernm.nt 

was sufficient to prove their title. Since the ] a sb named date 

srich possess, n and enjoyment bad been continuous. Haipen 

Kh *n v. Secretary of State fob India in Council, 36 

Cal. 1 

Remand. 

bee Appeal. 

Pat ties, a Iditeon of—Cicil Procedure Code (Act XtV of 188:4) s. 564 
—0 d r of remand byApp>llateC urt a tract my a tuition of party 
whe Mer icgul. Aa order of remand under s. .‘64 of the Civil 
Prjcedure Code (Act XIV of 183-5 by the Appellate Court, di- 
reciing addition of parties, is an order upon a preliminary point 
and, as such, is not illegal. Habib hakhsh v. Ualieo Pi a a/, 

J. L. R. 23 All. 167, followed. Japab (.obinda Singii v 
Anath Bandhu Saha, (1909; I. L. R. 37 Cal. 171 

Reunion. 

'<e Hindu Law PaFvTITion 

Revenue Court, jurisdiction of 

oee Cep fificate of Sale. 

Revenue Sale. 

Incu i.brance or undertenur /*, how avoided and. when—mesne profits 
— Liability • f neve &l cl i sc* of tenure h >1 e< s — D nna e . An 
incumbrance or under tenure isnot »p*o f»cto avoided by tbe sale 
of an estate for arrears of revenue and is onlv liable to be 
avoided at tbe option of tbe purchaser at such fale Titu Bxbi 
v. M h h C'ttn er Bagchi , I. L. R. 9 ( al. 683, followed. The 
law does not require any notice as a necessary preliminary to a 

i 

suit to avoid an under-tenure, but *he option of tbe purchaser 
may be excerci c ed by tbe institution of a suit within the time 
• approved by law. Where such a suit ha^ been instituted, the 
tenure must be regarded annulled from the date of the 
commencemt nt cf tbe suit. For tbe period ant- cedent to a suit- 
for annulment of an incumbrance the possession of the under 
: • -tenure-boider isnot wrongful, and purchasers at the revenue 
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Page 


sale are nob entitled to claim by way of damages for use and occu¬ 
pation‘any sum in excess of wbab actually represents the rent 
payable by the tenure-holder oi the first decree. A decree for rent 
in such a case can be made only against such of the defendants 
as held the tenures dirtctly under the defaulting proprietor, 
bnd nob against all of them jointly and severally. In respect of 
me ne profits which accrue during the pendency of a suit for 
possession, the liability of different tenure-holders of the same 
degree, and of c eparabe under-tenure holders of different degree, 
should beapportioned according to the share of the profits inter¬ 
cepted byea»Qb.joiindra Mohun Lahir*v. Guru Pro*unno Lahin, 
I. L. R. 31 CM. 597 L. R. 3L I. A. 94, referred to. A release 
of cne joint wrong-door without any intention to release the 
other joint tort-feasors, but only as a partial satisfaction dis¬ 
charges the others only protanto. Where the plaintiffs released 
some of the wrong-doers from liability, the claim aga nsb the 
others have been split up by their own conduct, and a joint 
deoree ought not to be pa sad again t all the d* fondants. Bis - 
sonauth Tewarry v. Eoula hbany Na*a'n Singh 2 Hay 297 f 

followed. RamratanKapali v. aswini Kumar Dutt, (1910) 
I.iL. R. 37 Cal 559 

Reversionary Heirs. 

See Hindu law— Gift, 37 Cal. 1 

Reversioner, power of. 

bee Hindu Law. 

Review, by High Court of Valuation of land by Special Judge. 

36 Cal. 967 

Revision.— 

high Court, revisionaL jurisdiction over immovable property—Power 
to interfere With orders directing restoration of possession of 
immovable property—Duty of Magistrate io pass orde s un ers 
as. 5 » 7 and 522 in favour of a party forcibly disfrossrseeed — 
Criminal Procedure Code'(Act V oj 1898) ss. 4 3 (1) (d), 439, 
bi r tand 522.Under s. 4.3 11; id) of the Criminal Procedure Code 
the High Couit has power, as a Court of Revision, to interfere 
with an order passed by a Magistrate under s. 522 of the Code, 
Manki v. bbagwanti I. L. K. l 7 All. 415, followed. Bom 
Chandra Mistry v Isobin Mtrdha , I. L. R. 25 C 1. 630, refer- 
ed to. Where a party was found to have leen assaulted and 
dispossessed of a bungalow and its contents by the opposite 
party who was, in consequence, convicted under s. 3^.3 of the 
Penal Cede, field, that it was the duty of the Magistrate to 
have pas ed orders under ss. 522 and 517 directing restoration 
of the bungalow and its contents to the patty thus forcibly dis- 

po sessed. AHMED Ali v. Keenoo Khan 11908) I. L R. 36 
Cal. 45 

Revision. Criminal. 

See Practice, 

Revision 

37 Cal. 13. 

Revisional Jurisdiction over Presidency Small Cause Court 

37 Oaju 714. 
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Revival of complaint 

36 Cal, 414. 

Revival of pending Execution 

37 Cal. 796. 


Right to sue, survival of—Abatement of Procedure Code 

UctV. fmS , Order XXII, Rule 1 -Ap*>cit£ 
bg Executo —Death of Executor —Apphc lUm for Letters of 
Aamimst'ation to same sun, bg Legal Representative of Ex- 
cut>r. Oa aa «ppl' - oa ion by a sole ox-ontor for gr-.nl; of probate 
a caveat was entered, and febo matter was set down as a oonten- 
tious oause. Pending the hea ing, the executor died. The e 
upon bis widow and legal r- prosentative applied to have her name 
substituted for his, and to have the p tition for p. 0 > at* amend¬ 
ed by substituting a prayer for letters of administration with 
copy of the w 11 annexed, in plaoe of the prayer for probate. 
Held, that the application must be refused, as the right to =ue 
had not survived, and the suit had abated Sarat Chandra 
Banerjee v. Nani Mohan Oanerjee I. L. R. 36 Cal 799 


47 


Noting -Common object established dsfferent from that laid in the 
charge -Common obj ct f-ot to enforce, but to maintain the actual 
enioymtnt of a right—R oht of private def nee—Excess of that 
right—Penal Cole {Act X .V of 18C0, 1 ss, 103 (4\ 141 (41, 147, 
323 and 324. Is is not a g -neral proposition of law that a convic-' 
tion under section 147 of the Peoa! 'Code cannot be supported 
whenever the common object as sta f ed in the charge, is not 
precisely made out. The question in each ease is whether the 
common object established ag-ees in esseitial particulars with 
that laid in the charge. Where the common object set out in 
the charge was to assault the complainant anr] his party, who 
were cutting the paddy cf their lond, a^d thereby to fo cibly 
oust them, bub the common object established by the facts 
found by the Sessions Judge was to maintain possession of the 
land by the accus d:— Beld % that the common object in the 
charge had not been substantially made out, and that the convic¬ 
tion under s. 117 of the Penal Code wa^ therefore, bad. "Where 
the accused, who were found to be in possesion of the deputed 
land' went upon it in a large body armed with lathis , p epared 
in anticipation of a fight, and wero reaping the paddy grown by 
them, when the complainant’s party came up and attempted bo 
cut the same, whereupon a 6ghb endued and one man was seri¬ 
ously wounded and died subsequently: - Held , that on the facts 
established the common object was not to enforce a right or sup¬ 
posed right but to maintain undisturbed the actual enjoyment of 
a right, and that the assembly was not therefore, unlawful under 
Si 14 ( 4 .)' Where one accused, under the circumstances, caused 
simple hurt, and another a fracture of the skull which ended 

fatally:_ lie d, that the former was with-n bis right of private 

defence, but that the 1- tter bad not proved facts bringing the 
case under s. 103 (4). Shahjtt Mahto v. Emperor 36 Cai 

865. 
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Right of Suit 

hon-strvi- c of Summons —Fraud — Civil Proce 7 ure Code (Act XIV oj ' 
1^82; s. 108— Ex-\a to decree —A fresh sim would.not lie to set 
aside a decree on the mere ground of non-service of summons, 
though it would be mantamahle oa the ground of fraud. /- a ha 
Raman Shaha v. Prn Naih Roy, I. L. Lv. 2-< CM. 475, and 
Knayenlra IXath Mahata v. /Van Nath Roy t I. L. R. 2 * Cal. 
395, ieferrel to Puran Chant 7. Snroiat ha , I. L. R. 29 All. 
2l3 followed. Narsiagh Das v. Rafikaw, (lb09y I. L. R. 37 
Cal. 197 

Right rf Trial by Jury. 

Jury, right of trial by. 

Right to Partition. 

bee ^arTiTIO-. 37. Cal. 91. 

Rioting —Right of private defence —Use of excessive violence by some 
members of the assembly — Responsibility of oih’.r members con - 
li’uing in it, and a tdmg on l abetting — ln.iian Penal „oce (4c* 
XLV oj 1860j, S3. 99, 117* 143, arid 325. If the accused are 
justified in resisting the theft of their crops they cannot be 
considered as members of an unlawful ass-mbly, With the 
common object to assert a right to the disputed hind and crops, 
because some members tberoof may have exceeded the right of 
private defence but in some of the m unbers continue in it, 
after the other- have exceeded the right by the infliction of un¬ 
necessary violence, and aid and abet tho latter, they abo must 
be considered a> having exceeded tha right. In the matter of 
Kile > Man lie 10 0. L. Li 273; referred Go. Wuare the accus¬ 
ed, three of whom were armed witu a sword, a garasa (so' the) 
and a lobama (iTon- c hod stick) respectively, and the rest wbh 
lainis, went in a laigo body to a certain disputed lmid, where 
the labourers of the opposite party were leaping some musoun 
crops, and attacked tnem, f-ually, wounding one and severely 
mjuiing another, it was held that the accused who ordered the 
attack, and tho>e, who used the swoid, ga> as a and lobanda had 
exceeded the right of private defence, and so also the others 
who coDtmu. d in the unlawful assembly thereafter and a'ded 

1 ? be “ ed the former - Baijnatii Diianuk t>. Emperor 

OO Ual. Lyb 

Rioting -Right <f Piivate D fence—Protection of Zcminlar’s ri ht tn 
Property—Excessive hurt by one member of on unlaw ul oss m 
bly-~C'*<’ i at l abia xty of ih* other members ih-rcnf— 

Code (.^et XLV o, 18G0 ... 147, 3 6 1,9 Where the tenants Z e 
found to have held thoir lands on tho bata. sy-teui, under whinh 
harvested crops should betaken to the >iilago khan on b fc 
appeared that they went .n a large body armed with taih'u w rh 
the avowed intention of removing them to their own hoa*e= IS 
were making up the crop, already cut into bundles where’unnn 
tho zemindar’s watohmen remonstrated and a number of tl • 
ami s went to the spot armed with lathis swo.ds and a fishi 
took pUoe, owmg to tho interference of the leader of the ten tut* 

In the oourse of which some of the tenants received sli ht i nn .- c 
wounds and one of tuem a severe one inflicted by one of th 
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i~Mi|S=;5i3' 

a “ed°[ n Th“. ry 0r ‘ h “ !*r h * d - s ‘ a »«»“lve & S 

g»“y o, ‘X™; ‘ h « ri f “ »' P'i'0‘0 <>«(»» »d ™ ‘S 

ps'tsilslii 

lfcs own particular fant-s py^r T ® ciocided on 

9« Pol ooei .'?• Ba *3^th Dhanuk v. Emperor fl T T? 

2 ? G} dlsf "nguishe.l. Ram Khetawan Smrn .. K ‘ 
ROE, 36 Cal. 827 4 ,4,1 singii w . Empe- 

Btoting Common object of unlawful assembly—Necessity of '" 
vress finding on the point ly the Lower Court in th^ f - T 
ments Criminal Procedure Code l Act 9 of 1898 1 ss 3 P 7 “ % 

WW -^anPenat Code (Act ELF of I860) s fl41 and U7 
Where the common object of an unlawful assembly' was stated*;!,' 
the charge to be to enforce a right or supposed right and the e 

fisraa *- sr% 

that they had impliedly found the oommon object of fchf 

assemby to be the same as stated in the oharge, and that the 

acoused had been in no way prejudiced. Sabir v. Queen 
repress I. L R 22 Cal. 276. Poreih Nath Sirkar v. Emperor 

(I.L.R. 33 Cal. 295) distinguished. Dasarathi Mahapatra’ 
v. Baghu Sahu I. L. R. 36 Cal. 158. vjahapatba 

Risk, exception from. 

See Marine Insurance, 

Sale for Arrears of Revenue. 

Irregularity-Substantial Loss-Sale Notification, incorrect entry 
m-Notice-Be.g. Act VII of 1868. ss. 8, ll-Beng. Act XlZ 
18o9, s. 63. an incorrect entry in a sale notification, result¬ 
ing in misleading intending bidders, is an irregularis 
such as is contemplated by s. 33 of Bengal Act XI 0 f 
1859. Deonandan Singh v Manbodh Singh, I. L R 
32 Cal. Ill, discussed. Though s. 8 of Bengal Act VII of 
1868 prevents a plaintiff from proving any irregularity in the 
service of notice required by s. 11, yet it would not prevent 
him from proving that a notice in contravention of the provi 
sions of that Act was served in a wrong mehal which in itself 
and by its service supported the conclusion that the mis-state¬ 
ment in the sale notification constituted a serious irreeu" 

Jarity. Rajrani Dasi v. Ganesprasad Srichandan 
Mahapatra, I. L. R. 37 Cel. 407. 

Sale—Decree—Execution of decree—Sale by Court ■,under decree 
on a mortgage—Misrepresentation by auctioneer an officer of 


Page 

43 
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Sale for Arrears of Revenue. -(Gontd.) 

Court—Contract Act (IX of 1872)’ ss. 18 and 19, exception - 
Bi t made under misappprehension caused by such misrepre¬ 
sentation—Suit to set aside sale—Purchaser of worthless equity 
of redemption—Reference of the matter to the Court—-Civil 
Procedure Code (Act XIV of 1882‘, s. 306. A sale of mortga¬ 
ged property in execution of a decree was conducted by two 
officers of the Court, one a chief clerk ana officiating bailiff 
and the other his deputy, the assistant bailiff, who act'd as 
auctioneer. The latter read a proclamation of sale in English, 
a language not understood by the native bidders present, which 
stated that only the interest of the judgment-debtor was for 
sale. Being asked by a native present to explain the terms of 
the proclamation, the auctioneer made a statement in Hindu¬ 
stani bo the effeot that “ there are four mortgages; on this 
account there is a sale by order of the Court, the title-deeds 
can be seen at the Registrar’s office,” from which the plaintiff, 
who casually attondod the sale, was led to believe that the pro¬ 
perty was being sold at the instance of the mortgagees and free 
of incumbrances, and he bid for the property which was knock¬ 
ed down to him for a sum nearly equal to its full value. After 
bhe sale he discovered that it had been sold subject to mortgages 
amounting to more than its value, and Ghat he was the purchas¬ 
er of the equity of redemption, which was worthless. In a suit 
to set aside the sale on the ground that he bid for the property 
under a misapprehension caused by the misrepresentation made 
by the auctioneer, the Appellate Court in India held that 
there was misrepresentation under s. 18 of the Contraot Act 
of 1872), but that the case fell within the exception in s. 
19, as the plaintiff might with ordinary diligence have discover¬ 
ed the truth, and dismissed bhe suit. Held , by the Judicial Com¬ 
mittee, that in sales under the direction of the Court it was 
incumbent on the Court to be sorupulous in the extreme and 
very careful to see that no taint or touch of fraud or dooeit or 
misrepresentation is found in the conduct of its ministers Bore 
the plaintiff had been misled by the accredited agents ’ of the 
Court which could not under such circumstances enforce 
aga.nsfc h'm so illusory and unconsoientious a bargain as the 
sab to the piamtiff was shown to be. Held, also, that the 
plaintitl had no means of discovering the truth, while the <=ale 
was going on, and ho was perfectly justified in relying on the 
statement as to the property which was being sold made hv the 
auctioneer. The exception in s. 19 of the Contract Act had no 
application to the oase. Held, further, that the Chief Clerk 
was right in referring the matter to the Court, and in not nro" 
oeedmg under s. 306 of the Civil Procedure Code. Kata M °a" 
v. Harperink I. L. R. 36 Cal. 323. ‘ 

Decree—Execution of decree—Sale under deoree on morlaaae— 
Subsequent appeal from m.rig> ge d crce when Appellate G,urt 
altered decree by increasing the amount and extending time for 

Rinhl nort W° r *-®ticct of appellate dec, ee on the sale 

Bight to possession—Application by mortgagor for restoration 


1298 


Pagb 


190 



GENERAL IRBBi 

-ale for Arrearr of Revenue. - {Contd.) 

uci 

kst i9S e oSt’.i b ; w Th «h 

Coins of a Subordinate Judea fln ' 6 , 0Q thelr mort gage in the 
n ortgaged property and pending ec [ 0e for sale of the 

had been allowed them hv Z ti ru a larger amounfi than 
wa- sold on th. app icTtinn of 7™ 7 W0Tb ^Sed property 
and they were put info ’ P " rcbased b y. tb ® appellants, 

Court, dated 18th April lgOi^'^a the 61 ° f tbe Higb 

l1otSSSre 6 e fSsS; tb6 ?? h 

=t.tz:s."vn^ 1 £ 

£=. s? 

»ssss»“r™ - - 

it-o ri possession on the ground that the Hieh Court h«H 

JudgeTs 8 to° Q rendSe “ku^eHt nlega? ° T^e lubS?? 

vS'ew'ofStion 6 2^4 6 ZfZ'^ g™ 8 n ° b ° ne within t“e p!" 

Z G dec T tbeHlgh CouriTchd ' notfin validate "the ’’S Zd 

dismissed the application. The High Court on appeal, holding 
thxt the application was rightly made under section 244 and 
• as not barred ; and that the sale under a decree, which waf 

otherwis 6 h n S ‘r‘ a,ly altered ° n appeal - ^ not be 

otherwise than bad reversed the Subordinate Judge’s deoree 
and direoted that possession should be restored to the respon- 
enbs, but refused no disturb the possession of the appellants 
pending the appeal to His Majesty in Council. Held by the 
Judie.al Committee that the decree of the High Court ewas 
inconsistent; with its order of 18th April 1904 giving <th e 
appellants possession against; which no appeal had been 
brought, and which could not be treated as null and void ; that 
to allow the respondents to bake advantage of the error'in the 
decree of 27bh January 1904 would entail expense and delay ; 
that the merits of the case were nob with them ; and they had 
not offered to redeem the property. Their Lordships there¬ 
fore allowed the appeal, and restored the deoree of the Su¬ 
bordinate Judge. Ram Golam Sahu *. Barsati Singh I r 
R. 36 Cal. 336. ’ * * 

Sale in execution—Application to set aside sale — Limitation—Fraud 
onus oj proof — What to prove cxoctly — Limitatiou Act 
XV oj 1877), s. 18. When a suit or application is, on the faoo 
of it, barred by limitation, it is for the plaintiff or applicant to 
satisfy the Court of circumstances which would prevent the 
statute fioiu having its ordinal} effect. In the case of an appli¬ 
cation ioi setting aside a sale in execution. wbe:e the petitioner 
relied upon the previsions of s. 18 of tbe Limitation Act, 1877 ,* 

— Beld, that i'- was incumbent upon him to show that not only 

1999 
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Sale for Arrears of Revenue.—(Conoid.) Page 

had he no knowledge of the sale until some date within three 
years of his application, bub that he was kept from that know¬ 
ledge in the manner and by the act of the person specified in 
that section. PORNA CHANDRA id AN DAL V. ANUKUL PlSWAS, 

I. L. R. 36 Cal. 654 ... 386 

S'ale in Execution of Decree.— 

Sale in execution of decree—Refund of purchase-money , suit for — 
Caveat-emplor t doctrine of—Civil Procedure Code (Act XIV of 
1882J s$. 313, 315. Under s. 313 cf the Civil Procedure Code 
(Act XIV of 1882, a purchaser can apply to have a sale set 
aside on the ground that the person whose property purported 
to be sold had no saleable interest therein. The dootrine of 
caveat-emptor has not the same effect under the Code of Civil 
Procedure of 1882 as under the old Code (VIII of 1859). Dorab 
Ally Khan v. Executors oj Khajah Moheeooddeen , I. L. R. 8 
Cal. 806, and Sowdaminee Chowdhrain v. Eishen Kishore 
Poddar t 12 W. R. 8, F. B., distinguished. Under s. 315 of the 
Civil Procedure Code (Act XIV of 1882), a suit lies to recover 
purchase-money paid at a Court-sale for property to which the 
judgment-debtor had no title or saleable interests Hari Doyal 
Singh Roy v. Sheikh Samsuddm , 5 C. W. N. 240* and Nitya- 
nund Roy v. Juggat Chandra Uuha , 7 C. W. N. 105, followed. 

Ram Kumar Shaha v . Ram Gour Shaha, I. L. R. 

37 Cal. 67 ... 655 

Sale of goods by Description.— 

See Contract. 

Saltpetre — Monopoly — ■ Manufacture—Regulation IV of 1814— 

Effect on the monopoly . The abolition of the monopoly of the 
East India Company to the manufacture cf saltpetre by 
Regulation IV of 1814 was Intended to affeot the right of a 
purchaser of the monopoly to realize his dues either in the shape 
of royalty from the manufacturers or himself to manufacture 
saltpetre, to the exclusion of all other persons or proprietors of 
land in the naviaksayar mahaL The right to grant license and 
realize royalty would not be inconsistent with the abolition of 
a monopoly. Gulab Chand v. Janki Koer, 36 Cal. 267 ... 167 

sanction for prosecution , ter ms of — Perjury , assignment of—Charges 
relating to sevtral false statements in the same deposition — Mis¬ 
joinder—Reading deposition to witness in the presence of a plead 
er for one of several aocused — Interpreter, omission to 
administer oath to—Admissibility of deposition and proof of 
statement of the xoitness on a subsequent trial for Perjury 
—Criminal Procedure Code (dot V of 1898) as. 195 ct. (4), 234. 

360 cj. (1) and 687 — Penal Code (dot XLV of 1890) s 
193 -Oaths Act (X of lb73) ss. 5 (6). 18. Although s. 195, ol. (4), 
does not in express tor ms render an assignment of perjury ne- 
sessary, the application for sanction in and the order granting 
it, in respeot of statements contained in a lengthy deposi¬ 
tion, should speoify the particular statements alleged to be 
false, but tho omission to do so is a defect oured by s. 

637, unless a failure of justice has in fact been established, 

1800 
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[Conoid.) 


Where the alleged false statements were not i ■ 

der of sanction but were SDeQifif^ d , fc oufc m the or- 

also in the charges subsequently framed 9 

»»« S3 I L rTs"AH "S,T"'' B ‘ l ~ 

GAose, 10 W. R Cr 41 % o 8, <3 L ueen v ‘ Cfci*nd«r 

3 v> t* ’ i *, . ^ Ueen v. 8oo ihun Ahir 17 W R 

pj 1 ’ 7 ? ™ J ™ an Ambaidas I. L. R. 19 Bom 36a k^i . 0 

Chowktdar v. Habibullah, 3 C W N 35 and’ n ’ a ° be J dhone 

Mohooree, 9 W. R. Cr. 25. referred to Th„ V> S ° 0nder 

number of false statements in the same dentition ^ ° f 
gate ease of ei vino f Q w • j uo bd,me “^position is one aggre- 

multiplied acoordfng to th^'numh’ an f d f S r° b oharges ° a “nofc be 

in a deposition. Mad H e £ 5 fe” 00 * 8 '«»Wned 
XXVII, followed. Section Sfiom 1871 '■ 6 Mad. H. C. 

if the deposition of a witness is read 0 ^ 0 “ bf °° mpli ® d wifch 

sence of a pleader f cr one out n f t J ,. b ,n bhe pre ' 

A deposition so read over ic a W0nt y’ S0ven acoused. 
witoess ™ his trial wfcwjueoUy lo, “™ K , a ,'* e "“‘l ““ 

sss xtexz, * ra 

lfthfpr K-o v y uea uy aim inadmissible against tho 

L»;oSi‘ rw“is,“5' e “*“ ’• 

Chandea Laha V. Emperor (I. L. R. 36 Cal. 808 
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Sanction for Prosecution. 

False statement bejore the Committing Magistrate retracted and 
true evidence given, at the trial - Prosecution of witness for 

ZvT / r V ^^-Consideration of circumstances under 

which false evidence was given ani repudiated— Criminal 

i i°t [AUV ° f 1898; s ' 195 ■ 16 be dangerous 

to hold that the mere faot of contradictory statements having 

been made by a witness would justify the Court in granting 
sanction to proseoute him for giving false evidence. It is 
necessary to consider the circumstances under which they were 
made and repudiated. Where a witness was arrested and 
after pointing out the spot where the stolen property was 
concealed, as alleged, by one of the accused, was 
released, but stayed with the police and was examined 
the next day in Court, before the date fixed for the hearing of 
the case, the question having been put by a police officer in 
violation of s. 495 of the Criminal Procedure Code, and the evi¬ 
dence so given was false and was rebraoted at the trial, when 
he gave true evidence, alleging that he had been tutored and 
threatened by bhe same officer before bis deposition in the lower 
Court:— Held, that, having regard to the events leading up to 
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Page 


the examination before the Committing Magistrate, the condi¬ 
tions under whioh it was conducted, and the faot that the wit¬ 
ness did not persist in his false statements, but gave true evi¬ 
dence at the trial, sanotion should nob be granted. EMPEROR 

Tripura Shankar Sakar, I. L. R. 37 Cal. 618. ... 

Jurisdiction—High Court, jurisdiction of- District J^dge— Crimi¬ 
nal Pt ocedure Code (Act V of 1898) ss. 195 (1) cl. [b j and 476 
Revision—Civil hocedure Code (Act V of 1908) s. 115. Neither 
the High Court nor the District Judge has power, under s. 476 
of the Criminal Procedure Code, to direct a prosecution for an 
offence committed before a Provincial Small Cause Court. 
Begu Singh v. Emperor, 1. L. R. 34 Cal. 551, referred bo. 
The High Court itself is precluded from granting sanction 
in such a case under s. 195, sub-s. (l> t cl. (b) of the Crimi¬ 
nal Procedure Code, as a Provincial Small Cause Court is 
not subordinate to it within sub-s. (7), cl. (c), nor oan it inter¬ 
fere under sub-s. (6j with an order of a Distriot Judge revoking 
a sanction granted by such small Cause Court. Hamijuddi Man - 
dol v. Damodar Qhose , 10 C. W. N. 10-6, Oinja Sankar Boy 
v. Binode Sheikh , 5 C. L. J. 222, and Aluthuswami Mudali v. 
Veeni Chetti , I. L. R. 30 Mad. 382, referred to. Where the 
District Judge revoked a sanotion granted by a Subordinate 
Court to a Distriot Magistrate on the ground that a sanotion 
could not be granted to a third party,’ and initiated proceeding 
under s. 476 of the Criminal Procedure Code:— Held, that he 
acted illegally in the exercise of his jurisdiction, and that the 
High Court had power to set aside his order under s. 115 of the 
Code of Civil Procedure (Aob V of 1908). Hamiojudai Mondol v. 
Damodar Ghose, 10 C-. W. N. 1026, distinguished. In re Ram 
Prasad Malla I. L. R 37 Ca!. 13 


Sanction to Prosecute. 

See Revisional jurisdiction over Presidency Small Cause 
Court. 

Sanction to Sell. 

See Mahomedan Law—Wake. 

Sebait, indemnity to estate of. 

See Parties. 


Second Mortgage, claim of. 

See Mortgage. 

Secret Society. 

See Jury, right of trial by. 


Security for good behaviour 

Joint inquiry against member $ of agang—Admissibility of evidence 
of association with a gang and of acts by the members thereof , 
Inquiry into the fitness of Sureties—Bejeotion on the report of a 
Subordinate Magistrate or police officer—Order of Judge on 
reference, contents of—Criminal Proc dure Code (Act V of 1898 
ss. 117 (4), 122, 123, 367, 424 - Evidence dot (I of 1872) $ n 
An order under s. 123 (3) of the Criminal Procedure Code should 
show on the face of it that the Sessions Judge has considered 
the oase of eaob accused on its own merits and separately from 
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Security for good behaviour 

C£ *1* 

&U%S?£. 4£sr i&ZXZt. ” t W 

under sub-s. (4), though they were not’d? 

in each of the various acts alleged against them Whin the 

question ,s whether a person is a habitual cheat, the fact that 

hL-| 9 ?, ng6< ? t0 - an or e aaizati °n formed for the purpose of 
habitually cheating in concert is relevant under s 11 0 f the 

Evidence Act, and it is open to the prosecution to omv? 

iB*rF °'«» a 

T"‘“ vV' bts 

self hold the inquiry into »he fitness of the proposed sureties. 

dmate Magistrate or of a polioe officer, whioh is not legal 
evidence Queen-Empress v. Prithi Pal Singh. (1898) All W N 
154 ; Empe-ror v Tata , I.L R. 25 All. 272 , Emperor v Balvani 
I. L. R. 27 All. 293 ; Be Abdul Khan, 10 C. W. N. 1027, and 

„ MlBZA p!* EMPEREr!* \1rr£7 3 cS LJ ' 7S3 ’ ,0 “” WOi Ki “ 

of 1886) -■ 3 sub - 5 «>■ -*» (» d. Si 

Sessions Judge, power of to grant bail. 

See Bail. 

Setting a side Sale, application for. 

Agreement with a co-lessee of judgment-debtor and the decreeholder- 

v% Ua ?tc g Q V uroh ? ser fro™ bidding Civil Procedure Code (Act 
XIV of 1882) ss . 244, 311. An agreement; with the co-lessee of 
the judgment-debtor and the deoree-holder that he would pur 
chase the property and then sell it to the co-lessee for the 
amount of his decree, in consequence of which the oo-lessee re¬ 
frained frombidding at the sale, is not by itself sufficient to viti- 
ate a sale. Mahomed Mira Bavuthar v. Savvasi Vijaya Baahu . 
nadha Gopalar I. L. R. 23 Mad. 227; L. R. 27 I. A. 17; 
explained and followed. Woopenara- Hath Sircar v. Brojendro 
Na\h Mundal, I. L. R. 7 Oal. 346, distinguished. Satish 
Chandra Mukherjee v. Porter (1908) I. L. R. 36 Cal 226 134 

stamp-duty. * * 

Refund of Stamp-duty-Stamp Act (11 of 1889), 3 . 52 (a), Sch. 

Art. I, 30, Exemption — Attorney—Entry on Boll of advocates. 

B, who had been enrolled as an attorney of the High Court 
of Calcutta and paid the requisite stamp-duty of Rs. 250 
was subsequently enrolled as an advoc ate of the same Court 
and paid a stamp-duty of Rs. 500. On an application by B, 
for a refund of the latter stamp-duty, by virtue of the exemp¬ 
tion to Article 30, Schedule I of the Indian Stamp Act of 
1899:— Beld t that exemption could be claimed and that the 
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Stamp-duty. —( Gontd .) 


Page 


In re R. Baxter 


stamp-duty of Rs. 500 should be refunded. 

BAXTER I. L. R. 36 Cal. 645 

Lease—Multifarious Document - One lease with several parties con - 

curbing to it—Stamp Act (II of 1899J ss. 5, 28 (3), 35, 57, (1). 

The concurrence of several parties to one and the same lease 
does nob make it a multifarious dooument within the meaning 
of s. 5 of the Stamp Act. The stamp duty on suoh a lease is 
the same as on a conveyance for a consideration equal to the 
amount or value of the fine or premium for which the le*se is 

granted. In re Parasea Colliembs, Ltd., (1910) I. L. R. 

37 Cal. 629 

Money received by servant of a firm and handed over to fellow- 
servant —Consideration—Acknowledgment of receipt by fellow- 
servant of a sum larger than Rs. 20, if liable to stamp-duty — 
Stamp Act ill of 1822), s. 2 (23), Sch. -I, Art. 53. Where a sum 
exceeding Rs. 20 was received by an assistant in a mercantile 
firm from the cashier of the firm as advance made on the firm’s 
behalf, and to be expended on the firm’s behalf, and previous 
to disbursement of the sum in question a pay-order was made 
out by the Aooounts Department of the firm and was sent to 
the cashier who had paid the sum to the assistant, and the as¬ 
sistant at the same time acknowledged receipt by signing his 
name or initials on the pay-order ; Held, that the acknowledg¬ 
ment did not require a receipt-stamp by reason of the assist¬ 
ants signature on the pay-order. Attorney-General v. Carlton 
Bank , 2 Q. B. 158, distinguished. In re Burn & Co., I. L. R. 

37 Cal. 634 

Summary Trial. 

Jurisdiction—Facts determining jurisdiction to try summarily — 
Criminal Procedure Code (Act V of 1898) $. 260 — Distraint , 
legality of—Form of the distress warrant—Bengal Munici¬ 
pal Act ( Bengal Act III of 1884) s. 122. It is not the 
complaint alone, whioh determines the jurisdiction of the Magi¬ 
strate to try a oase summarily, but the complaint and the sub¬ 
sequent examination of the complainant taken together. 
Where it appeared from the complaint and the sworn examina¬ 
tion of the complainant that the facts amounted to an offence 
under s. 186 of the Penal Code '.—Held, that the Magistrate had 
jurisdiction to try the oase summarily. Bi^ho Shaik v. Sober 
Mollah I. L. R. 29 Cal. 409 referred to. Where the distress 
warrant authorised tho distraint of tho moveables of the defaul¬ 
ters, wherever found within thi Municipality, or any other 
moveables found within the holding specified, it was held that 
the tax daroga was jusified in attaching goods proved to belong 
to the defaulters, whioh wore found within the municipal 

limits. Fanindra Nath Chattebjee v. Emperor I. L. 
R. 36 Cal. 67. 

Superior landlord—^ub-tenant— Bengal Tenancy Act (VIII cf 1885, 
s. 85). As long as the intetest of the tenant from year to year is 
not pub an end to,tho superior landlord has no right to eject, the 
sub-lessee, who is not his raiyat, and the sub-lessee can main¬ 
tain a suit for possession of the land, from whioh be is 

1804 


381 


1002 
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Supfrior Land Lord. 


~( concld ,) 


tt fsrs. ri 

M r ll%.SarZ SJTmSST .fjf- 

J. Sh yarna Gharan Dutt 61 C. W. N. 9l9^nd 

- "«** Ho W , SDi » N a 1 9 9 oV! ld L.Ta6 

Sureties, liability. 

<S«e Bail-bond, forfeiture of. 

Surety Bond. 

LMi li y J , , Sm ,T «“■*”/»<«"»/ 6o»i % Princiwl- -Beeovaa 

^ isi 

jt^VTz’irn .sar 

from. The requiring a surety to such a bond is not to enoueh 
recovery of the object of amount ofthe bond from the principal 

neaoe r 9 p a ° addifcional Seourifc y his keeping the 
peace. Queen-Empres s v. Rahim Bakhsh, I. L. R. 20 All 206 

Ca^Gf! l0 ' SaLIGBAM Singh v. Emperor 1 . L. R. 36 

Surety liability of. 

See Principal and surety. 

See Surety bond. 

Surety fitness of. 

See Surety for good behaviour. 

Surety for good dehaviour. 

Fitness of surety—Pecuniary qualification, 

control Grounds of rejection —Criminial * ,^^,0 
V of 1898) s. 122. In determining the fitness of a surety 
under s. 122 of the Criminal Procedure Code, the first matter 
to be inquired into is bis ability to pay the amount of the bond 
in case of default by the principal; but there may be other 
matters also to be considered as grounds of objection, whioh 
must be dealt with in each case as it arises. Where a surety 
is competent in a pecuniary sense, the fact that he is not in a 
position to exercise control over the person bound down, so as 
to ensure his good behaviour in future, is not a sufficient ground 
for his rejection. Bam Pershad v. King-Emperor , 6 C. W. N. 

593, Adam Sheikh v. Emperor I. L. R. 35 Cal. 400 and Jalil 
v. Emperor, 18 C. W. N. ^0, referred to. Jafar Ali PANJALIA 
# ▼. Emperor, I. L. R. 37 Cal. 446 

Survivorship. 

See Hindu Law—Partition. 
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Talak. 

See Mahomedan law. 

^^Criminal Breach of Trust—Moveable or Immoveable Property—En- 

trustment of land with standing Crops—Cutting and disposing 
of Crops—Penal Code (Act XLV of 1860J ss. 379, 405. Where 
certain land on whioh there was a standing crop o! paddy was 
entrusted to the accused to take care of and watoh till the paddy 
was ripe when they were to give notioe to the factory people who 
would reap it:— Held, that by cutting the crops themselves and 
disposing of the same, the acoused were guilty of theft if not of 
criminal breach of trust. Jugdown Sinha v. Queen-Empress 
I. L. R. 23 Calc. 372, and Reg. v. Girdhar Dharmdas t 6 Bom. 

H. C. 33, distinguished. Queen-Empress v, Bhagu t Ratanlal s 
Unrep. Cr. C. 928, followed. DURGA Tewari v . EMPEROR 

I. L.R. 36 Cal. 758 

Title. 

Gift—Evidence of title—Gift made orally by proprietor of Betia 
Raj to his daughter at her marriage—Condition attached to 
gift—Subsequent deed with recitals confirming gift—Suit by 
suoeessor in title of donor against husband of donee for posses¬ 
sion of subject of gift—Donee's power of alienation to prevent 
gift devoting on husband. The question in this oase was 
whether the appellant or the respondent was entitled by in¬ 
heritance to a village the subjeot of a gift said to have been 
orally made by a predecessor in title of the respondent to his 
daughter on her marriage to the appellant in 1869, for posses¬ 
sion of which the respondent sued. Her oase was that the gift 
was’subjeot to the condition that on the death of the donee 
without issue (which event had occurred) the village should 
revert to the donor and his heirs: and she relied on an ekrar - 
nama exeouted by the donor in 1883, when the donee was 
separated from the appellant and was an inmate of her father’s 
house, by whioh deed the alleged condition of the gift was 
recited and confirmed. The defence set up by the appellant 
was that the village had been given to him at the marriage 
for the benefit of himself and his wife, or, in the alternative, 
that, if it was given to his wife, he took it as her heir. 
The Subordinate Judge, found on the evidence that the 
appellant land respondent both failed to prove any condition 
attached tothe gift, but that, inasmuch as it was oommon 
ground that there was a gift to the daughter, it must be presu¬ 
med to have been an absolute I gift, and the appellant was 
entitled as her heir. Held, by the Tudi-oial Committee, that 
the High Court was right in roversing that decision, because, 
if the gift of the village were absolute in favour of the daughter, 
she had, on the evidence in the case, by the subsequent deed 
of 1883, agreed it should at her death revert to her father and 

t his heirs. Sham Shivendar Saiiiiv. Janki Koer, (1908) 

I, L. R. 36, Cal. 311 
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Title.— (Coneld.) 

=T-“ 

s# riUiri“r.''=£,-s 

Sge by sui? a °ifni 0 -A « th0 P,ainbiff e ° fo ™d «» «£*? 

m as £ r -1 

6«o r°M 8?0? S bn; 0M 01 lb * °;i?r 1 ■ 3 * fe ” d “ te <H» mo» 

gag , . 1 U , a p0rson added as a parby defendant bv 

oonsent subsequently to the filing of the q.,it of !° , ® b , y 

after the assignment to A. R. of the mortgage -de5. 2?£J£S 
mortgage was satisfied by the mortgagors making over the mort- 
mnri J? A - R " who b V deed dated 14th Maroh 1895 

mortgage, and on flirt July 1908 obtained a decree for paymen? 
in six months or foreclosure, and, on default being made became 

S th t fh 0 Wner f° ! pr ° p9rty - The Disfcriot ^dge found (issue 
^ that the mortgaged property was not made over bo A R in 

satisfaction of the mortgage-debt and so holding, thought it 
unnecessary to decide issue 3, “ Did A. R. mortgage the property 
to the defendant ?• and issue 4, " Did the property, by virtue of 
the deoree of flirt July 1902, become the absolute property of 
the defendant r He held that the plaintiff had acquired the 
rights of the original mortgagee in the property under Ex B 
and gave him a mortgage decree with interest. On appeal.’ 
the Chief Court reversed that decision, substantially on the 
ground that A. R. had no interest in the property at the date 
of the sale to the plaintiff. It was pointed out (inter alia) 
on appeal to the Judicial Committee that the mortgage of 14th 
March 1895 was a usufructuary mortgage on which the defen¬ 
dant bad no legal right to a decree for foreclosure, that that 
mortgage,, by reason of the defendant being himself only a 
mortgagee the equity on redemption being outstanding in 
the original mortgagors was beyond the power of the defend¬ 
ant to grant and was therefore void, that the plaintiff was not 
a party to the decree of 21st July 1902, and therefore could 
not be affected by it, and that, notwithstanding the alleged 
mortgage of 1895, the title deeds remained in the possession 
of A. R. Their Lordships were of opinion that the decision of 
the Chief Court was untenable, and finding that it was unten¬ 
able and finding that it was impossible to pronounce a 
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Title.— (Candd.) 

final judgment without serious risk of doing injasbie to one or 
oth' r of the two parties principally concerned, allowed the appeal, 
set aside the decrees of the lower Courts, and remanded the 
suit to the District Jur)ge for findings on issues 3 and 4 with 
an inquiry as to the priority between the plaintiff and the 
defendant, and for retrial. MOUNG Tha Hnyin y MAUNG 

Mya Su I. L. R. 37 Cal. 239 

Titta, suit for. 

Partition—Jurisdiction of Civil Court—Permanent tenure—Estates 
Partition Aot {Beng. VIII of 1876) ss. 7, 111, 149. The p-aintiffs 
and the defendants were co-owners of a certain taluk - In the 
course of proceedings under the Estates Partition Aot (Beng. 
VIII of 1876), the plaintiff raised a olaim to a miras , or perma¬ 
nent tenure, in respect <of certain lands comprised in the said 
taluk. The Revenue Officer held in favour of the defendants 
that the plaintiff’s title to the miras was not established. There¬ 
upon, the plaintiff sought relief'in the Civil Court, asking 
bhat his title to the miras be declared. The contention raised 
on behalf of the defendants appellants was that the order of the 
Revenue Officer w.is made under s. Ill of the said Act, and 
that the suit was not maintainable by reason of s. 149 of the 
same Aot: Held t that s. Ill of the Aot provided for oases of 
permanent intermediate tenures, and prescribed the mode in 
which partition was to take place when the faot of such per¬ 
manent tenure was established, and had no application to the 
present oase; and that a suit for declaration of title to the per¬ 
manent tenure was maintainable, the object of s. 149 being not 
to exolude the jurisdiction of the Civil Court in matters which 
involved a question of title. Ananda Kishore Ghowdhry v. 
Datjt Thahuram, I. L. R. 36 Cal. 726, referred to: Held, fur- 

* f ‘ n the ° 0UrSe of a P arhibion proceeding under Bengal 
Aot VIII of 1876. any question arose as to bhe extent or other¬ 
wise of the tenure, the tenure-holder not being a party to the 
proceedings, he was not affected in any manner by the deoision 
which might be arrived at by the revenue authorities for the 
purpose of partition between the proprietors. It would be 
unreasonable to hold that a party who appeared before the 
revenue authorities in his oharaoter as a proprietor should be 
finally concluded by a deoision upon a question of title 
whioh would not have been binding upon him, if he had 
been a stranger to the proceedings. Where the tenant based 
his title to the permanent tenure on the existence of the ten¬ 
ure for 75 years and more, prior to the institution of his suit 
for declaration of his title and on his purohase and pos¬ 
session from the date of his purohase up to the date of bhe 
partition proceedings under the Estates Partition Aot • 
Held, that under bhe oiroumstanoes the benanoy -was a Der' 
manent one. Nilratan Mandal v. Ismail Rh an , I L B 
32 Ca . 611, Naba Kumart Dcbi v. Bthart Lai Sen, I L r’ 
34 Cal. 902, referred to. Abdul Wahed Rhan v. Shaluka 
Btbt, I. L. R. 21 Cal. 496, distinguished. The only effeob of 
suoh a deoree is to deoide that the tenure is permanent, and 
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Till*, suit for.-(Conoid.) 

the question as.fco whether • 

petu»tjy is left open for deoision in 1S 1S no ^ in P®r* 

tho purpose. Janaki NATh°Ch? n w rfu 1 ^ Pr0per]y Earned for 

Tolls. KOY Ca0WDHBY * 1- E. 37 Cal 66 2 ®* KaLI Narain 

Dispute concerning the iiaht /„ , 

the possession of the market land—Pot market * olls and not 

as agent of co-sharer for collection of t S „ st0 " u * d ? r ekrarnama 
—Jurisdiction of Magistrate Ctim ,• *° / s p on<Z fusion of profits 
0/1898; s. 145. Section 145 oft-hTr- Proc f u j; e Code (Act V 
does not apply fc 0 a disnuto rater t. ^ Imi . na I Procedure Code 
oolleot tolls in proportion to tho/^ ° *^jf- r ' gk(!s °I oo-sharers to 

not to the possession of the hat itseff^Wh shares in a hat and 
sharers was entitled under ftn “ f ' Where one of two oo- 

the whole market and to divide the”^^J° ° ol . l0 l o(i the fcoIJs of 
sharer at the end of the year ^ f W ' th ' ha other «>- 
attempted bo collect his lessor’s sha™ ; ? SS0e °* latter 
that the Magistrate had no jurisdiction D ^ a ^r—Beld, 
under Section 145 in such a 0 ase d A MaJ^ ^ prooeedin g s 
the section determine the method hv afce oannot! under- 

parties is to be eierolsed « Sf-1“!^“ °‘ *>» 

possession is to collect tiro profits of A/ M h j?, h It* t " t 7 1,1 

s. Ohandi Charan Sinuh 10 C. W N 1088 

Mohan ThaH, Harnn, Mojf I fR f? 

w. N. 426 referred to. AkTloo CHl'NnpTn Bepari 4 °’ 

_ Lal, I. L. R. 36 Cal 986 ° HANDEA Das ’• Mohesh 

Tort. 

See Limitation. 

Trade-mark. 

Registration, effect of—Vendor*' mark—Infrinaement ni * i 

ZSZ% li ££ 

for the infringement of a trade-mark- is m 3/061011 

though the plaintiff be not the manufacturer or selector of the 
goods, but merely a vendor of them. There is no system of 

tftfo T °> J rad ®‘ m . arka ^ India which gives a statutory 

tiff claimed the right to the exclusive user cf a flower of a Dar 
ticular design, but his evidenoe was directed to establish that 
his goods were recognised by the general design of a flower 
(Phulmarka): — Held, fchab in fche circumstances of the case an 
association had been established between the plaintiff’s partiou 
lar design and the goods sold thereunder, and inasmuch as' 
the defendants bad adopted the plaintiff’s trade-mark for his 
own purposes, the plaintiff was entitled to an injunction 
Although no specifio objection was taken on appeal to" the 
form of the injunction ordered in the Court of first instance 
which proceeded on the erroneous assumption that the goods 
sold by the plaintiff were prepared by him, a variation should 
be introduced into fche fcerms of the injunction, so as fco fifc 
with fche facts as actually established. Jawala Pkasad 
Munna Lal Serowjee, I. L. R. 37 Cal. 204 

• • • 
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Transfer by Lessee. 

See Lessor and Lessee 

Transfer of 'Execution Proceedings: 

See Execution of Decree. 

Transfer of Portion of Jote: 

See Landlord and Tenant. 

Trasfer of Criminal Case. 

Qrounds of Transfer—Opinion arrived at in another but similar 
case on other evidence—Criminal Procedure Code {Act V of 
1898) s. 526. The doctrine that a reasonable apprehension 
in the mind of an acoused that he will nob have a fair trial is a 
sufficient ground for transfer is sound, but in applying it regard 
must be had to the circumstances of each case. The mere fact 
that in another case, on other evidence, the Judge has come to 
particular conclusion is not in itself a sufficient ground for 
transfer. Asimaddi v. Qovinda Baidya referied to. RAJANl 

Kanta Dutt v Emperor, I. L. R. 36 Cal. 904. ... 538 

Transfer of Property Act (IV of 1882 ) 

S. 2 ol. (c) (d), See Merger. 

Ss. 3, 6 (e): See Assignment. 

Transfer cf Property Act {IV of 1882) ss. 83, 84— Deposit made in 
full discharge of mortgage bond—Withdrawal of money by Be - 
ceiver as agents of mortgagees—Withdrawal without following 
the provisions prescribed by the Act—Principal and Agent — 
Sontkal Pergunnahs Settlement Regulation III of 1872, s. 6, as 
amended by s. 24 of Regulation V of 1893, construction o/, as to 
amount of interest recoverable on bond—Interest previously paid 
by debtor whether to be taken into account in making decree. 

On 27th July 1885 a simple mon^a^e bond for Rs. 34,000 
providing for interest at 18 per cent, per annum and on 
default in payment compound interest at the same rate was 
executed by a debtor, now represented by the respondents in 
favour of one of a firm of money-lenders, the transaction being 
admittedly governed by s. 6 of the Sonthal Pergunnahs Settle¬ 
ment Regulation III of 1872, as amended by Regulation V of 
1893. On 27th October 1890, interest to the amount of Rs. 
28,403-15-6 had at various times been paid and that was all 
that was due for interest up to that date. Nothing more was 
paid until, on 17th August 1895, the mortgagor being anxious 
to redeem the mortgage tendered to the mortgagee, in full 
discharge of the bond, the sum Rs. 44,596-0-6, a sum fixed, as 
amounting together with the interest already paid, to Rs. 
68,000, whioh by s. 6 of Regulation III of 1872, as amended by 
s. 24 of Regulation V of 1893, was the full amount (being 
double tho principal) whioh the mortgagor considered oould be 
recovered from him on the bond. On tendering that amount 
the mortgagor demanded the return of the bond, but the 
mortgagee, though willing to give a receipt for the money, 
could not give him the bond, and the mortgagor deposited the 
money in Court under the provisions of s. 83 of the Transfer 
of Property Act, that is, in full discharge of the bond. Notice 
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°f fche depose was s 0 nb fco tha morbgagea, but tha money was 
nob withdrawn until 23rd September 1896, when a Receiver 
appointed in a partnership suit between the members of tha 
mortgagee’s firm succeeded in withdrawing it by some means 
not disolosad, and without the provisions of the Transfer of 
Property Act for such withdrawals being followed. On 7th 
February 1900 the mortgagee and his partner brought a suit on 
the bond for Rs. 33,698-9-0, in which they credited the amount 
of R*. 44,596-0-6 as having been paid in part satisfaction of 
the bond on the day when it was drawn out, and charged in¬ 
terest and compound interest at 12 per cent, on the entire 
sum (Rs. 22,159-5-8) shown bo be due on that date. The pleas 
in defence were s. 6 of Regulation III of 1872 as limiting the 
amount of interest recoverable, and the deposit under s. 83 of 
the Transfer of Property Act as being a full discharge of the 
bond. The High Courb, affirming the deoree of the Subordinate 
Judge, held on the construction of the Regulations that tbe plain¬ 
tiffs having received the principal and a sum for interest equal 
to the principal there was nothing more due and dismissed the 
suit. Held, by the Judicial Committee, that in the absenoe of 
anything to show that he had any greater power of authority to 
withdraw the money than the plaintiffs themselves had, the 
Receiver must be taken to have withdrawn it subject to the 
conditions prescribed by S. 83 of the Transfer of Property Act, 
that is, in full discharge of the bond. The plaintiffs w ere 
bound by the aots of their agent and could not rely upon the 
Receiver’s default in omitting to perform any of the necessary 
conditions, in order to escape from the consequenoes which 
would of necessity have followed the withdrawal if every¬ 
thing prescribed by the Act had been rightly done. Ram 

Chandra Marwari v. Keshob-ati Kumari I.L. R. 36 
Cal. 840. 


S. 93— Bight to redeem, after ohe time alloffea—Court accepting 
money before the order absolute—Such acceptance^ effect of A 
person, who does not deposit the redemption money within the 
time allowed, can redeem afterwards, before a final order is made 
under section 93 of the Transfer of Property Act. Bepin 

Behary Saha v. Mokh unda Lal ghosh I.L.R. 36 Cal. 122 

Ss. 2,108 (h) See Landlord and Tenant—Trees. 

S. 59 See Attestation. 

S. 74. See Mortgage. 

S. 89 See Mortgage. 

S. 108 See Lessor and Lessee. 

S. 108 (j) See Landlord and Tenant. 

Ss. 108, 117 See Landlord and Tenant. 

Transferability. 

See Building Lease. 

Trees, planted after lease, right of removal of. 

See Landlord and Tenant. 
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Trespass. ,, 7 - 

Bona fides^-Search for arms by Magistrate , whether exeou - 

five or judicial act~Proteotion of Judicial Offioers Act 
XV111 of 1863) 3 . 1—statuory powers of Executive officers, 
how to be exercised—Indian Arms Act [XI of 1878J. s. 
25 —Provision “having first recorded grounds of his 
belief" whether mandatory or directory—Criminal Procedure 
Code (Act V of 1898J, ss. 94, 96, 105, 106,165— Search warrant 
—Magistrate as “ Court "—Search by police officer—Lolice Act 
(V of 1861), 3 . 4 —Powers of District Magistrate—Letters Patent 
of 1865, s. 20-— Extraordinary original civil jurisdiction of 
High Court. For some time previous to the 27th April 1907, 
there had been a considerable tension of feeling between the 
Hindus and Mahomedans at Jamalpur, in the District of 
Mymensingh. On the 27th April a Mabomedan was shot by a 
Hindu, and a serious oonfliot was narrowly averted by the sub- 
divisional Officer and the District Superintendent of Police 
On the arrival of the District Magistrate in Jamalpur, on the 
morning of the 28th April, he received reports from the two 
Offioers of the occurrences of the 27th April, and he was also 
informed that the police had reason to believe that fire arms 
were stored in oeitain outoheries belonging to Hindu zemindars. 
In consequence, the Distriot Magistrate accompanied by the 
District Superintendent of Police proceeded to search the out¬ 
oheries. Under the orders of the Distriot Magistrate, the out- 
ohery of the respondent was forcibly entered, boxes forced open, 
and searoh made. On an action instituted against the Distriot 
Magistrate for trespass, it was found as a fact that he had aoted 
with perfect bona fides :— Held, l Brett J. dissenting), that 
according to the principles of equity justice and good conscience 
the searoh constituted an actionable trespass unless warranted 
by some Statute, and in the oiroumstanoes of the case, the 
searoh was warranted by no Statute. When executive Officers 


are invested with Statutory powers of a special and drastio 
nature, before exercising those powers, they must striotly 
comply with the provisions of the aot which created them. 
The searoh being a general searoh for arms, was not warranted 
by seotion 28 of the Arms Aot of 1878, which required that 
before making the searoh, the Magistrate should first record 
the ; grounds of his belief, in terms of the section which was 
not done. The words “having first recorded the grounds of 
his belief" in section 26 are mandatory. The searoh was 
not warranted by section 106 of the Criminal Procedure 
Code, as, in the circumstances of the case, the Magistrate 
was not acting as a “Court." The search was not war¬ 
ranted by section 165 of the Criminal Procedure Code; 
that section does not apply to a Magistrate. Semblc : a general’ 
search for arms would be governed rather by the provisions of 
the Arms Act, than by the provision of the Code of Cri¬ 
minal Procedure. The searoh must be taken to have been 
conducted by the Magistrate in his executive and not in his 
judicial oapaoity, and hence he was not protected by Aot 
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Trees planted after lease, right of removal of. -(Cont.l.) 

° f 1830 \ Per Hirington and Brett JJ. The issue of a 
earch-warrant by a competent Magistrate is a judicial aot 

or,ifTfi.h R i 7 , Q , d 

\h H ‘5 Cal. 109 ; /„ n LMm.da, 
, ^ „ 0ID- T. R. 930; referred to. Glarke v. Bro- 

433° RA Kl3H0BE Roy Chowdhry, I. L. R. 36 Cal. 

trespass Court of Wards, powers of—Maladministration— Court 

be^Z dS M ™ gal ACt IX ° j !979)— “ Prop, ietor"-Infant 
beneficiary, renauary legatee when "proprietor"— Executrix, 

V c ZTp °f~ Pos ™ ssl0! '— Continuing trespass— Injunction— 
Civil Procedure Code { Act XIV of 1882j«. 424 -Notice of suit, 

whether necessary, where Public Officers are sued in individual 
capacity, or injunction sought-Juris Hction-Immoveable P ,o- 
perty—Acquisition by executrix -Trespass under oner of high-r 
official. Thirteen years having elapsed since the death of the 
testator, and the administration by the executrix of his estate, 
which consisted of immoveable property in Eastern Bengal and 
Assam, not being complete, and there being a suggestion of 
mal-administration, the Court of Wards of Eastern Bengal and 
Assam deolared the infant benificiary a minor under the Act, 
deolared its determination to take the estate under its charge 
as the property of the minor, and directed that possession be 
taken of the property on its behalf. Subsequent to this 
declaration the exeoutrix purchased a house in Caloutna 
for the estate and out of the assets of the estate. 
The officers appointed by the Court of Wards proceeded to 
execute its directions, they collected and appropriated rents, 
the collection, however, being made in the namo of the execut¬ 
rix as mutation of names had not been effected, and they took 
over the establishment of the executrix in the absence of the 
executrix, without her consent and in spite of her protest. On 
a suit being instituted without notice under s. 424 of the Code 
of Civil Procedure by the executrix against the officers in their 
private individual capaoity as trespassers, for a declaration of 
her title and for an injunction: -- Hell, the Court of Wards can 
only take possession of the estate of a minor, if he can be 
said to be its “proprietor” within the meaning of the Court of 
Wards Act. The residuary legatee does nob becom ) “proprietor 
until, after administration has been completed, and the residue 
ascertained and made over to him. The Court of Wards has no 
power under its Aot to override the wishes of testators and prop¬ 
rietors generally. The Court of Wards has no power to determine 
whether there had been mal-administration by the execut-ix, 
and on its own determination to take possession of the property 
vested in the executrix. Mal-admin : sbration by the executrix 
was no ground for taking possession by the Court of Wards. In 
the ciroumsbances of the case, possession of ohe estate really 
remain- d with the plaintiff and there was a continuing trespass 
against which the plaintiff was entitled to relief by way of in¬ 
junction. Section 421 of the Code of ( ivil Procedure has no 
application where public officers are sued not in an admitted 
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Trees, planted after lease, right of removal of. — (Conoid.) 

official capacity bub as individual trespassers, nor so far as a suit 
seeks for relief by -way of injunction. The High Court may 
entertain an action in respect of immoveable property, provided 
a portion of such property is within the jurisdiction. It is not 
necessary that the cause of action should arise within the local 
limits, or bo specifically with reference to the portion of the 
property within those limits. An acquisition of property for fc*-e 
estate, by the executrix, by purchase out of she assets of the 
ostate for mod part thereof, although the purchase took plnoe 
after the declaration of the Couit of Wards taking over charge 
of the ostate. A trespass committed by order of a higher official 
is in substance the aob of that official, who can be sued as a 

trespasser. Ganoda Sundary Ciiaudhurant v. Nalini Ran- 
JAN Raha I. L. R. 86 Cal. 28 

Trespass upon immoveable property. 

See Limitation. 

Trust Deed. 

See Mahomedan Law. 

Under-tenure, sale of. 

Execution sale Effect of sale of under-tenure by co-sharer land¬ 
lord for arrears of rent— Non-registration of purchase in 
execution sale by the whole body of landlords— Locus standi to 
maintain a suit—Bent Recovery Act IX of 1859) ss. 27, 105, 
106, 108,109 and 110— Civil Procedure Code (VIII of 1859) 

s ‘'j^~ Landlord a nd Tenant Procedure Aet (Beng . VIII of 
1865). While under s. 105 of Act X of 1859. which contempla¬ 
ted a decree by the landlord, or the whole body of landlords, 
for an arrear of the entire rents due in respect of an under¬ 
tenure, it is the tenure that is sold, under s. 108, which does 
not contemplate a deoree for an arrear of rent, but a decree for 
money due on account of a share of rent and a suit for it by 
only a sharer m a joint undivided estate, it is only the right 
title and interest of the judgment-debtor in the under-tenure 
that passes Doolar Chand Sahoo v. Leila Chabeel Chand , 

Brm'onath % V m * Ud Shamch ** d v. 

Brojonath Pal Chowdhry , 12 B. L. R. 484; 21 W R 94 
flowed m Principle The purchaser of an under-tenure under 
S. 105 of Act X of 1859 is entitled to maintain a suit for 

he^hfs °n h ag H St v a subsoqueafc Purchaser under s. 108, though 
rh? / ai' S Dam o 9 registGr0d ia bhe landlord's sherista 
lo cl} G )T( d n Gh V C r Ra l Krist0 Ba »*'lopcLdhi,a, I. L. R 

Ro„. 13 B L° W R °^* 0 na w ”r M, 380 * ^ 

fthahu y. Han MahanL, 1 L r' 27' Ca 

Ihchtt amanda Rjy v. Dehart Lai Pandit 5 0. L^T 89 

questioned. The mere fanh * *'-'*• 

•L « •. , 0 0 iaoC rbat a person cannot suon^ 

?: ”=#5 SaSSSS 

1814 


Page 


>8 


1117 


Page 


genebal index 


Vendor and Purchaser. 

Executor, conveyance by, as benefit; 1 ^ 

consistency between recitah and n ner ~ Gmitru< >tion-In- 
clause, effect of -Partition-irmZeT Part ~ All ' es ^e 
Enquiry. A Hindu governed bv b^Rp i 
Law - died in 1886 leaving a win S0h ° o1 of Hindu 

immoveable property bo his dauohter^/ ^ w eV1Sed C0rfcain 
charges by way of maintenance Probate ’ Sub,0ot 60 certain 
executors B. and others in 1887 Tdtd f an,led to tbe 

2>er. In 1900 a con^eyaTce ^ and 

B. and his surviving brothers in favour of "the B , Xe °, uted by 

however, purported to convev “all tv, the J )r0perty; ^ey, 
interest, olaim and demand whatsoever eSfcafce \ right * fci<il9 . 
upon the said property.” On a suit inct t- , 6 V0ndors unto and 
for the declaration of her title to a mni 1 U 3 ^(,u y tbe P^ a,n hiff 
for partition ” "7. '"Tit 7 “ d 

property devolved as her stridhnn n A s death the 
married daughters, and as n did „ *f proporfcy on her UD - 

as executor, the plaintiff was entWecTtTa" mn’ S ? ] ^ °° nV0y 
Party as against the defendants and that a 7 *“ * he pro ' 

December *1903, theS.” e^m’eTl, , fTLS i“ 
the moiety which hid devolved on plaintiff’s u !mlr » to 
and as the defendants had expended monevs in j mnr d SIS !? r ‘ 
property—Held, that there must be an account Tth* 

sit’jsr 

w . frffj sir s ™- terns. 

Waiver. i 

Instalment bond—-Default in payment of instalment* r : • 

limitation Act (X7 of 1877) 9 Sch TAct K n ^ 

action—Disability or inability. In a n unregistered in Ulm °{ 

bond there was a stipulation that in the event of default in pay 
ment of two consecutive instalments the creditor would h« 
entitled to recover the whole amount covered by the bond 
which was payable in twelve instalments. The =econd insfc j’ 
ment was due on the 12th June 1899 The plaintiff hm A ' 
suit on the 1st June 1908 for recovery of the ins aW a 

on the bond relinquishing the first two instalments: -Held 
that mere abstinence on the part of the plaintiff from bringing 
a suit for recovery of the whole amount due, on the failure J 
payment of the first two instalments, did not amount 
to waiver ; and that limitation began to run from rA iTu 
June 1899, when the cause of action arose No subseounnh a- ** 

s ab 9of y thVT! bili6 t y t° OUld A ar f rQ % Cha rUnning ° f Iimi6afc i°c und'er 

. 9 of the Limitation Act. Eurronauth Boy v. Maheroollah 
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Waiver -(Conoid.) 

Mnllah 7 W R. 21. and Mon Mohun Boy v. Doorga CJiurn 
Gooee, i. L. R. 15 Cal. 502, followed. Gieindba Mohan Roy 
v. Khir Nabayan Das I. L. R. 36 Cal. 394 

Warranty. 

Ser, Marine Insurance. 

Water, dispute relating to use of. 

See c riminal Procedure. Code (Aob V of 189b/ a. i*f. 

Wedding Presents. 

See Minor 

Widow. 

See Hindu Law. 

W ^Bequest to a Charity - General charitable intention -Death of execu¬ 
tors—Charity not established—Accumulations of interest on 
fund—tiesidueof estate-Cy-pres doctrine. Where a testator 
has manifested a general charitable intention, the bequest will 
not fail merely because the exeoutors are dead, and the land 
which the testator desired for his oharity is not available for 
the purpose. The fact that a oharity has not been estab ished 
earlier does not render the interest aoorued on th6 fund 
applicable as a portion of the residue of the estate. Accu¬ 
mulations of interest form part of the capital for the purpose of 
carrying out the ob]eot of the oharity. Advocate-General 

op Bengal v . Belch ambers I. L. R. 36 Cal. 261. 

Will, construction of. 

See Hindu Law. 

Witness. . 

Statement of witness taken by the polioe during investigation 

and recorded in the Special Dia*y —Copies of such 

statements when to be given to the accused—Criminal Proce¬ 
dure Code ( Act V of 1898) ss. 161 and 162— Praoticc. Where 
the trying Magistrate, at the instance of the accused, called 
for the statements of certain prosecution witnesses recorded 
by the polioe during their investigation in the speoial diary 
and then returned them to the polioe without recording an 
order that he did not think it expedient in the intarests of 
justioe to furnish the accused with a copy, and also disallowed 
an application to summon a defence witness. -Hold, that the 
Sessions Judge should re-hear the appeal and examine this 
witness, and send for the statements recorded by the polioe 
and, if he found anything in them of advantage to the accused, 
that he should al o summon the witnesses who made them and 
allow cross-examination after supplying the accused with a 
oopy of their statements. Salt v. Emperor 1. L. R. 36 
Cal. 560. ...R 

Workmen s Breach of Contraot Act (Kill of 1859) Preamble and s. 

1 —“ Artificer , workman or Labourer "—Person entitled to 
work by contract and to percentage of profits — Fraudu¬ 
lent breach of oontraot —Neglcot or refusal to perform 
work —Refusal to work for alleged breach of contract by employ¬ 
er. A person entitled under his agreement to have the stipula¬ 
ted work performed on the contract system in lieu of pay, and 
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r“ issi “ ” i * b » 

sSSmsSfir^SSS 

?o '“ k ™r h ^ r “» tr “ *« «l "?„* 'ss 

to hi, ecployi-s fan™ to fa™ish'b!L h »ithTste““ot ”fc 

»r, s r„r,°he T'r 1 p" ,,us ‘L“ *= *■» 

ot s. l of the Act. Pubna Chandra Nandan v Taradk 

xv £ ^ A 1’ H ° HANDRA - I. L. R. 36 Cal. 917 ° K 

Wrongful Attachment. 

See Appeal. 


Page 


546 






1317 





